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Lawson  v.  H10E& 

ttt  AX.ABAM A,  7n,\ 

I  ia»  SktAnxnu— WoRDB  Spokbt  ob  Wsimir  sr  Oovnv  ttw  ptiw 
tiM  or  ooaniel,  in  the  due  coarse  of  Jndioial  pirooeedingiy  If  zoloniit^  avt 
Bo4  aetknablo^  bat  ue  iboolntely  privfleged  oomiinmioatioin%  and  al- 
liioagh  irreleraat^  do  not  oomstitato  a  oaoaa  of  action  anlaaa  they  axe  in 
fMt  nialicioai.    In  aneh  one,  proof  of  aetaal  malice  ianpon  complainant, 

b  Aonoir  <nr  Slutdeb,  cm,  Loml,  malice  is  nsaally  inferred  bj  law  from 
tlie  defamatory  matter  itself;  and  when  so  inferred,  is  denominated  l^gal 
malice^  in  contradistinotion  to  malice  in  &ct.  Where  this  legal  inference 
of  maUoe  is  drawn,  the  absence  of  express  malioe  ia  no  jnstifloation, 
althooi^  it  is  to  be  considered  in  mitigation  of  damages. 

lOBL  iun>  Slaitdxe.  — IxwEBMScM  ov  Malxgb  is  not  drawn  as  matter  of 
law  when  words  are  written  or  spoken  by  parties  or  ooansel  in  the  doe 
coarse  of  Jndioial  proceedings,  altiioogh  they  may  be  irrelerant;  and  the 
plaintiff  is  compelled  to  base  his  reoorery  npon  malice  in  fact  Hie 
qnestioa  of  malioe  is  porely  an  inqniry  for  the  Jnry. 

AVD  Slaitdxe.  —  Wossfl  Spokkt  or  WBimif  in  the  course  of  Jn- 
dioial proceedings^  though  irxeleTant,  are  not  actionable,  nnleas  it  affinna- 
tirely  appears  that  they  were  malidons  and  nttered  withont  reasonable 
or  probable  oanse  to  believe  them  relerantb  This  qnestion  of  reasonable  or 
probaUe  canse  of  belief  is  for  the  Jnry  in  determining  the  qnestion  of 


Xv  Atmom  ov  Lsmel  ob  RtAimmt,  averment  of  want  of  ''Justifiable  canse 
or  eKcose'' to  bdiere  the  defamatory  matter  relerant  is  not  eqniyalent 
to  the  ayerment  of  ''want  of  reasonable  or  probable  canss^"  reqnired  by 
the  Alabama  statute. 

SnoouL  YiML  n  Dmnrni  to  Aonov,  and  the  defenie  set  forth  is 
ttfailable  under  the  general  Issne,  the  judipasnt  will  not  be  rerened  for 
error  In  sustaining  a  demurrer  to  the  plea. 

I  Bbamvo  ov  CB08B-iHxntB00iTQBm  and  answun  In  efidsooe  at  the 
trial  Is  not  prod^  as  matter  of  law,  in  a  ■nbasfoent  aotloa 
same  parties,  that  they  were  relerant. 
Ax.  Dm.  Vol..  LXXZI—I  « 
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Iv  Aonov  OF  LiBBL»  Oboss-ihtibsooatorixs  ngned  by  defsndaat  in  hit 
handwzHiiig,  and  found  in  tiie  derit't  o£Bce^  areofidiooo  lo  oondndng  to 
■how  pnbliofttion  as  to  admit  them  in  eridenoe^  and  laaifo  tho  qoaation  ol 
pnblioation  to  tha  jury. 

flOE  PuaPUM  or  iMrEAumMJDXT,  witnon  will  not  ba  allowed  to  ftata  in  gen* 
aval  tenna  that  ha  had  been  intimatdy  aoqpiaintad  witii  ilie  party  for  a 
nunber  of  yeara*  and  hadno^er  heard  him  vttar  a  daelaraitioB  proved  by 
another  witpaai. 

Action  to  reoofver  damages  for  defamatory  words  written 
and  pnblished  in  filing  cross-interrogatories  to  a  witness  whose 
deposition  was  taken  in  an  action  of  trespass  between  the  par- 
ties to  this  suit    The  opinion  sufficiently  states  the  £EMsts. 

ChiUan  and  Siee^  for  the  aiq[>ellant. 

Ounn  and  Strange^  contra. 

By  Court,  A.  J.  WalkbBi  C.  J.  Words  calumnious  in  their 
nature  may  be  deprived  of  their  actionable  quality  by  the 
occasion  of  their  utterance  or  publicatioiL  When  this  is  the 
case,  they  are  called  in  the  law  of  defeunation  privileged  com- 
munications. These  communications  are  either  absolutely  or 
conditionally  privileged.  When  they  are  absolutely  privileged, 
the  law  affords  conclusive  and  indisputable  immunity  from 
suit  When  they  are  conditionally  privileged,  the  law  simply 
withdraws  the  legal  inference  of  malice,  and  gives  a  protec- 
tion upon  the  condition  that  actual  malice,  or  express  malice, 
or  malice  in  fact  (as  the  same  idea  is  variously  phrased),  is 
not  shown.  The  distinction  between  the  two  classes  is,  that 
the  protection  of  the  former  class  is  not  at  all  dependent  upon 
their  b(ma  fides;  while  the  latter  is  merely  freed  from  the  legal 
imputation  of  malice,  and  becomes  actionable  only  by  virtue 
of  the  existence  of  express  malice:  Cooke  on  Defamation,  28, 
81,  60;  Starkie  on  Slander,  229,  292.  This  latter  class  com- 
prehends all  those  cases  '^  where  the  author  of  the  alleged 
mischief  acted  in  the  discharge  of  any  public  or  private  duty, 
whether  legal  or  moral,  which  the  ordinary  exigencies  of 
society,  or  his  own  private  interest,  or  even  that  of  another, 
called  upon  him  to  perform'':  Starlde  on  Slander,  292;  Cooke 
on  Defamation,  81;  Toogood  v.  Spyring^  1  Cromp.  M.  &  B.  181; 
Easly  V.  JtfoM,  9  Ala.  266;  StaUings  v.  NewmaUy  26  Id.  800  [62 
Am.  Dec.  728]. 

To  the  catalogue  of  absolutely  privileged  communications 
belong  all  words  spoken  or  written  by  the  court,  the  parties, 
or  the  counsel,  in  the  due  course  of  judicial  proceedings,  which 
may  be  relevant.    The  relevancy,  or  pertinency,  of  the  calum- 
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niotis  matter  is  indispensable  to  its  perfect  and  absolute  free- 
dom from  all  actionable  quality;  and  being  releyant,  it  can 
giye  rise  to  no  civil  responsibility^  no  matter  how  great  the 
malignity  or  malice  from  which  it  may  have  originated. 
Some  obscure  expressions  may  be  found  in  the  English 
reports,  from  which  ingenuity  might  extort  an  argument  that 
communications  in  the  course  of  judicial  proceedings  were 
absolutely  privileged,  so  £Eir  as  a  subsequent  action  might  be 
concerned,  without  regard  to  their  pertinency.  As  an  example 
of  such  expressions,  we  may  instance  the  following  remark  of 
Lord  Mansfield:  ''There  can  be  no  scandal  if  the  allegation 
is  material;  and  if  it  is  not,  the  court  before  whom  the  in- 
dignity is  committed,  by  immaterial  scandal,  may  order  satis- 
faction, and  expunge  it  out  of  the  record,  if  it  be  upon  record": 
AsUey  v.  Yowngej  2  Burr.  807.  See  also  the  remarks  of  Chan- 
cellor Walworth  upon  several  cases  in  Hastings  v.  Lusky  22 
Wend.  410  [34  Am.  Dec.  330].  We  apprehend  that  the 
remai^  quoted,  if  defensible  at  all  in  its  full  extent,  was  in- 
tended merely  to  suggest  a  large  authority  in  the  court  before 
which  the  scandal  was  committed,  and  not  to  deny  that  irrele- 
vant w(»rds,  uttered  with  actual  malice,  might  become  the 
basis  of  a  subsequent  action. 

The  law  designs,  in  the  adoption  of  the  principle  above 
stated,  to  relieve  those  participating  in  the  proceedings  of 
courts  of  justice  from  the  restraint  which  might  result  from 
the  apprehension  of  lawsuits.  The  accomplishment  of  that 
object  does  not  require  that  the  privilege  of  absolute  exemption 
should  be  extended  further  than  to  relevant  communicationB. 
A  further  extension  would  license  malignity  to  pervert  judicial 
proceedings,  to  the  accomjilishment  of  its  wicked  purposes. 
The  avoidance  of  such  a  consequence  is  scarcely  less  important 
than  the  guarding  of  the  unembarrassed  freedom  of  judicial 
investigation.  Accordingly,  we  find  numerous  and  conclusive 
authorities,  which,  in  the  clearest  manner,  put  the  qualifica- 
tion, that  only  those  communications  occurring  in  the  course 
of  judicial  proceedings  are  absolutely  privileged,  which  are 
relevant:  Brook  v.  Montaguej  2  Cro.  Jac.  90;  Hodgson  v.  Scar^ 
UUj  1  Barn.  &  Aid.  232;  FUn^  v.  Piksj  4  Bam.  &  Cress.  473, 
481;  MotDsr  v.  Watson^  11  Vt.  636  [34  Am.  Dec.  704];  Suydam 
V.  Moffaty  1  Sand£  469;  Warner  v.  PainSy  2  Id.  196;  Lea  v. 
WhiUy  4  Sneed,  111;  Ring  v.  WheeUrj  7  Cow.  726;  GilbeH  v. 
Pdopfe,lDenio,41[48Am.Dec.646];  Garr  v.  iSelden,  4  N.  Y. 
91;  Fairman  y.IveSj  6  Banu  &  Aid.  642. 
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If  fhe  oommmdcations  be  irreleyant,  they  do  not  necessarily 
become  actionable.  They  must  be  malicious,  as  well  as  irrele* 
yant  Because  they  were  uttered  in  the  course  of  judicial 
proceedings,  the  law  does  not*  draw  the  inference  of  malice 
from  their  injurious  character,  but  requires  from  the  complain- 
ing  party  proof  of  actual  malice.  The  line  which  separates 
relevancy  from  irrelevancy  to  a  legal  controversy  is  often  ex- 
tremely shadowy  and  indistinct;  and  the  position  of  the  coun- 
sel or  parties  conducting  a  cause  would  be  full  of  peril  if  the 
imputation  of  legal  malice  was  incurred  whenever,  from  igno- 
rance of  law  or  frailty  of  judgment,  criminatory  remarks  of  an 
irrelevant  character  might  be  made.  The  commimications 
of  counsel  and  parties,  made  in  the  due  course  of  a  judical  pro- 
ceeding, are  therefore  not  only  absolutely  privileged  when 
relevant,  but  cannot  constitute  a  cause  of  action,  although 
irrelevant,  tmless  they  are  in  fact  malicious. 

Malice  is  usually  inferred  by  law  from  the  defamatory  mat- 
ter itself;  and  when  so  inferred,  it  is  denominated  legal  malice, 
in  contradistinction  to  malice  in  fact.  Where  this  legal  infer- 
ence of  malice  is  drawn,  the  absence  of  express  malice  is  no 
justification,  although  it  is  to  be  considered  in  mitigation: 
Cooke  on  Defamation,  28;  Starkie  on  Slander,  218,  216,  466, 
marg.  p.  217,  218;  SheUon  v.  Simmons^  12  Ala.  466;  Cwiia  v. 
Mussey,  6  Oray,  272.  The  inference  of  malice  is  not  drawn  as 
a  matter  of  law  when  the  words  are  spoken  or  written  by  par- 
ties or  counsel  in  the  due  course  of  judicial  proceedings,  although 
they  may  be  irrelevant;  and  the  plaintiff  is  compelled  to  base 
his  recovery  upon  the  existence  of  malice  in  foc^  The  ques- 
tion of  msdice  becomes  purely  an  inquiry  for  the  jury;  and 
they  may  consider  the  character  and  quality  of  the  words  in 
determining  the  question  of  malice.  The  intrinsic  effect  of  the 
words  would  argue  to  the  jury  the  existence  of  express  malice, 
with  a  force  which  would  be  increased  by  the  obviousness  of 
their  irrelevancy,  and  the  grossness  of  the  calumny,  and  might 
be  lessened  or  destroyed  by  the  ignorance  of  the  defendant,  or 
other  pertinent  drcumstances.  The  entire  question  of  malice 
is  an  inquiry  of  fiEU^t,  to  be  determined  by  the  jury,  upon  all 
the  evidence  pertinent  in  the  light  of  their  reason;  and  they 
must  give  to  the  intrinsic  force  of  the  words  themselves  such 
weight  upon  the  point  at  issue  as  it  may  seem  to  them  to  merit| 
when  considered  in  connection  with  the  other  evidence. 

For  the  purpose  of  supporting  and  illustrating  our  views,  as 
to  the  prindples  which  must  govern  when  irrelevant  expres* 
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sums  are  used  in  the  course  of  judicial  proceedings,  we  pro- 
ceed to  note  the  poeitions  of  some  legal  authorities  upon  the 
subject  The  words  '^  relevancy  or  pertinency,"  in  this  class 
of  cases,  seem  to  be  sometimes  used  by  English  authors  in- 
discriminately with  the  phrase  '^  probable  or  reasonable 
cause";  and  Cooke,  in  his  most  excellent  work  on  defama- 
tion, pcige  60,  says:  '^The  pertinency  of  the  matter  to  the 
occasion  is,  it  is  submitted,  that  which  is  meant  by  probable 
cause."  Starkie,  in  his  work  on  slander,  page  286,  doubts 
whether  a  recovery  can  be  had  against  an  advocate  for  words 
spoken  by  him  in  a  judicial  controversy,  and  concludes  that| 
at  all  events,  such  recovery  can  only  be  had  in  a  special  ac- 
tion, alleging  express  malice  and  the  want  of  probable  cause: 
See  also  Cooke  on  Defamation,  62;  1  Am.  Lead.  Cas.  186; 
Fairman  v.  Ives^  6  Bam.  &  Aid.  642;  EodgBon  v.  Searieity  1 
Id.  282.  Holroyd,  J.,  announcing  his  opinion  in  the  case  oi 
FUrU  V.  Pike^  4  Id.  481,  says:  ''And  if  a  counsel,  in  the  course 
of  a  cause,  utter  observations  injurious  to  individuals,  and  not 
relevant  to  the  matter  in  issue,  it  seems  to  me  that  he  would 
not  therefore  be  responsible  to  the  party  injured,  in  a  com- 
mon action  for  slander,  but  that  it  would  be  necessary  to  sue 
him  in  a  spedal  action  on  the  case;  in  which  it  must  be 
alleged  in  the  declaration,  and  proved  at  the  trial,  that  the 
matter  was  spoken  maliciously,  and  without  reasonable 
cause."  The  learned  judge  furthermore  assimilates  such  an 
action  to  a  suit  for  malicious  prosecution,  in  which  it  is  neoes- 
saxy  to  aver  want  of  probable  cause  and  malice:  Long  v. 
Rodgersj  19  Ala.  821;  Ewing  v.  Sanford^  Id.  606. 

In  the  case  of  Mower  v.  Watson^  11  Vt.  636  [84  Am..  Deo. 
704],  the  court  thus  sums  its  conclusions  on  this  subject  &om 
an  elaborate  examination  of  the  authorities:  ''  If  any  one  con- 
aiders  himself  aggrieved,  in  order  to  sustain  an  action  of 
dander,  he  must  first  show  that  the  words  spoken  were  not 
pertinent  to  the  matter  then  in  progress,  and  that  they  were 
spoken  maliciously  and  with  a  view  to  defame  him."  There 
are  several  decisions  in  the  New  York  reports  to  the  same 
e£rect  Contenting  ourselves  with  referring  to  the  rest,  we  ex- 
tract from  Suydam  v.  Moffatj  1  Sand!  459,  the  following  state- 
ment of  the  law  in  reference  to  irrelevant  matter  published  in 
a  judicial  proceeding:  ''Though  the  words  in  the  declaration 
were  not  published  on  an  occasion  which  forms  an  effectual 
shield  to  the  defendant,  whatever  his  motives  may  have  been 
in  using  them;  yet,  in  cases  of  this  kind,  the  law  does  not  im- 
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pate  malice  to  a  party  from  the  mere  fact  of  his  having  pub- 
lished the  words.  The  jury  must  be  satisfied  that  there  was 
actual  malice  on  the  part  of  the  defendant,  and  that  they  were 
published  for  the  mere  purpose  of  defaming  the  plaintifT": 
Warner  v.  Painey  2  Id.  195;  Garr  v.  Sddenj  4  N.  Y.  91;  Ring 
V.  Wheelery  7  Cow.  725;  GiOMrt  y.  People^  1  Denio,  41  [43  Am. 
Dec.  646];  Hastings  v.  Luskj  22  Wend.  410  [84  Am.  Dec.  830]; 
also  Lea  v.  WhiUj  4  Sneed,  111. 

We  think  it  is  also  a  correct  proposition  in  law,  that  a  party 
or  his  representative  is  not  amenable  to  an  action,  where,  al- 
though the  matter  stated  was  impertinent,  he  believed  that  it 
was  relevant,  and  had  reasonable  or  probable  cause  so  to  be- 
tteve.  Cooke,  in  his  work  on  defamation,  page  62,  to  which 
we  have  heretofore  referred,  says:  ''It  seems  that  the  parties, 
or  their  representatives,  are  entitled  to  state  anything  which, 
although  not  strictly  relevant,  may  be  fedrly  supposed  by  them 
to  weigh  with  the  court."  In  the  case  of  Lea  v.  WhiUj  4  Sneed, 
111,  the  matter  alleged  to  be  libelous  consisted  of  a  return  to 
a  writ  of  habeas  corpus;  and  the  court  thus  states  the  question 
upon  which  the  case  turned,  and  the  decision  of  the  question: 
*'  Could  the  defendant  have  reasonably  supposed  it  necessary 
to  his  defense  to  return  on  the  writ  of  habeas  corpus  the  alleged 
libelous  matter?  We  think  that  he  might  have  reasonably 
supposed  that  the  statement  would  have  exerted  an  influence 
on  ihe  mind  of  the  court;  and  this  being  so,  he  had  a  right  to 
introduce  it,  and  rely  upon  it  in  his  defense."  In  Hastings  v. 
Luskj  22  Wend.  410  [84  Am.  Dec.  330],  and  Suydam  v.  Moffat^ 
1  Sandf.  459,  the  position  is  distinctly  taken  that  if  the  de- 
fendapt  honestly  supposed  the  declarations  to  have  been  rele- 
vant to  the  proceeding,  he  is  shielded  &om  action.  Chief 
Justice  Tilghman  expressed  the  same  idea  by  saying  that  ''if 
a  man  should  abuse  his  privilege,  and  designedly  wander  from 
the  point  in  question  and  maliciously  heap  slander  upon  his 
adversary,  he  would  not  say  that  he  was  not  responsible  in  an 
action  at  law":  McMillan  v.  Birch^  1  Binn.  178  [2  Am.  Dec. 
426];  Ring  v.  Wheeler,  7  Cow.  725. 

Lest  the  generality  of  the  expressions  quoted  should  mislead, 
we  close  our  observations  upon  this  point  by  remarking  that 
the  defendant  is  not  absolutely  shielded  by  the  single  fact  of 
his  believing  the  matter  to  be  relevant;  but  to  entitle  him  to 
be  thus  shielded,  there  must  be  also  reasonable  or  probable 
cause  for  so  believiug.  In  the  absence  of  reasonable  or  proba- 
ble cause,  his  belief  of  the  relevancy  would  be  a  matter  of  fact 
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to  be  weighed  by  the  jiuy  in  determining  the  question  of 
maUoe.  The  grossnees  or  obyioosness  of  the  irrelevancy  is  a 
matter  to  be  weighed  by  the  jury  in  determining  the  question 
of  reasonable  or  probable  cause,  in  like  manner  as  in  deter- 
mining the  question  of  malice.  We  deem  it  proper,  further,  to 
distinctly  announce,  as  another  result  of  our  investigations, 
that  words  spoken  in  the  course  of  judicial  proceedings, 
although  irrelevant,  are  not  actionable,  unless  it  affirmatively 
appears  that  they  were  malicious,  and  without  reasonable  or 
probable  cause. 

Guided  by  the  principles  which  we  have  stated,  we  decide 
that  the  plaintiff's  amended  complaint  would  be  good,  and  that 
the  demurrer  to  it  would  be  properly  overruled,  if  it  contained 
the  averment  of  a  want  of  reasonable  or  probable  cause.  It 
avers  the  want  of  '^  justifiable  cause  or  excuse."  This  aver- 
ment is  not  equivalent  to  that  which  the  law  requires. 

The  defendant's  first  special  plea  was  also  a  valid  defense  to 
the  action;  but  we  would  not  reverse  for  the  error  of  sustaining 
a  demurrer  to  it,  as  the  defense  it  sets  forth  was  available 
under  the  general  issue:  Hastings  v.  Lusky  22  Wend.  410  [84 
Am.  Dec  830];  SuydamY.  Moffat^  1  Sandf.  459;  1  Saunders's  PL 
A  Bv.  801;  Starkie  on  Slander,  455;  Cooke  on  Definitions,  107. 

The  defendant's  second  special  plea  was  bad.  It  proceeds 
upon  the  erroneous  supposition  that  the  mere  reading  of  cross- 
interrogatories  and  the  answers  to  them  in  evidence  is  proo^ 
in  a  subsequent  cause  between  the  same  parties,  that  they 
were  relevant  Whatever  might  be  the  effect  of  a  decision 
that  they  were  relevant,  a  legal  conclusion  of  relevancy  cannot 
be  drawn  from,  the  mere  tsLct  of  reading  in  evidence. 

The  third  special  plea  was  bad,  as  is  apparent  from  a  com- 
parison of  it  with  the  principles  hereinbefore  laid  down. 

The  tact  that  the  cross-interrogatories,  signed  by  the  defend- 
ant,  and  in  his  handwriting,  were  found  in  the  clerk's  office, 
was  evidence  so  conducing  to  show  a  publication  that  the 
oourt  might  with  propriety  admit  them  in  evidence,  and  leave 
the  question  of  publication  to  the  jury. 

The  defendant  having  proved  by  a  witness  a  declaration  of 
the  plaintiff,  to  rebut  this  evidence  and  to  impeach  the  defend- 
ant's witness,  the  plaiotiff  was  permitted  to  prove,  by  another 
witness,  that  he  had  been  intimate  with  the  plaintiff  for  fifteen 
years,  and  had  never  been  told  any  such  thing  by  him.  In 
admitting  this  evidence,  the  court  erred.  It  has  been  decided 
in  this  state  that  '^when  the  situation  of  a  witness  is  such 
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that  if  a  fact  had  existed,  he  would  probably  have  known  it, 
his  want  of  knowledge  is  some  evidence,  though  slight,  that  it 
did  not  exist":  Blakey  y.  Blakey,  83  Ala.  611.  The  reason  of 
this  principle  does  not  sustain  the  ruling  of  the  court  below, 
in  permitting  a  witness  to  state,  in  general  terms,  that  he  had 
not  at  any  time  heard  the  party  utter  a  declaration  proved  by 
another  witness.  The  general  rule,  to  which  the  point  pre- 
sented is  no  exception,  is,  that  a  party  cannot  make  evidence 
for  himself  either  by  his  conduct  or  declarations:  Chaney  y. 
StaU^  31  Id.  342;  Bradford  v.  Edwards^  82  Id.  628. 

As  the  judgment  of  the  court  below  must  be  reversed  for 
reasons  already  stated,  and  the  principles  we  have  laid  do?m 
cover  the  real  and  important  questions  of  the  case,  we  decline 
to  further  swell  this  opinion. 

Reversed  and  remanded. 

WoBDs  SPOKsr  BT  OouKSiL  OR  ST  Pabtt  ooodooting  his  own  mm,  in 
the  oouTM  of  judicial  prooeedingi,  if  zoloTaiit  and  pertiiMiit  to  the  ^oattioD 
before  the  oonrti  axe  privileged^  and  not  anbjeot  to  an  action  for  ilandert 
howerer  &lae»  malidooa,  and  injoriona  they  may  bet  Hattimgi  t.  Lmtk,  M 
Am.  Dec  330,  and  note  840;  Mowerr.  YToteMi,  Id.  704;  SiaOkigi  w.  Newmtm, 
02  id.  723;  BarrovmY.  Bett,  66Id.  479,  and  note  488. 

Worm  hot  Bilsvaht  ob  FnrmnDiT  to  the  matter  inqneetion  q^oken  in 
the  oonne  of  jndicial  prooeedinga  are  nerertheleBi  privileged,  if  ipokfln  la 
good  faith,  nnder  a  belief  that  they  were  relevant  and  proper,  and  without 
actual  malioe,  of  which  the  jnry  are  to  judge:  Hattimgi  v.  Xmli^  84  Am.  Dec 
880.  In  auehoaee^  actual  malice  must  be  proved:  Bractti|rv.  J?eiitil,22Id.4I8. 

Ik  Aonoiis  loa  Lzbxl  or  Slahdxr,  malioe  is  oftn  and  generally  infixed: 
JVetea  v.  Maddoo^  66  Am.  Dec  188,  and  note  202;  JetBmm  v.  QtodMut  89  Id. 
82;  and  note  66;  H6U  v.  Panons,  76  Id.  49,  and  note  62;  Bo$k^  v.  Srooftt, 
71  Id.  262. 

In  Aonov  ion  Slajxbmbl  concerning  privileged  communications,  questioB 
of  malice  is  forthe  jury:  SorroiM  v.  ^6^4  66  Am.  Dec  479,  note  486;  JeOi' 
mm  V.  Ooodwin,  69  Id.  ^  and  note  66. 

JUD0XB2IT  wnj.  iroT  Bi  BxvxBSSD  for  error  not  prejudicial  to  the  com* 
plaining  party:  JokMom  ▼.  Jemdngif  60  Am.  Dec  328;  BcMiei  v.  Commtm' 
w$alih,66U.68hlmea§Y.ir0m£e(Voni€U!.JLJLOo.,e6U.4^^  FFIOhMU 
v.irficfett;75Id.88bandnoteatotheeecaaes;  Aii»r  v.  JSToJctoiiaN^  89  Id.  480L 


FosTBB  V.  Eeknedy's  Administbatob. 

fS8  Ambama,  SSOil 
Hjusurb  ot  Dikaobs  lOB  Falsb  BBPBXSBBTATiOBa  conoemiBg  the  boun- 
dary lines  to  land,  aa  to  the  location  of  a  certain  mill-pond  and  mill,  is  the 
diminution  of  the  value  of  the  property  in  consequence  of  the  mill  and 
pond  not  being  on  the  land  on  whi<^  it  waa  represented  to  be    The  by 
)        quiry  is  limited  to  the  injury  resulting  from  the  false  representations. 
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Iv  AunoM  TO  Ebootzr  Dakaoss  iob  Falss  RKPSXsxNTATioirB  oonoerning 
the  boundary  lines  to  land,  as  to  the  location  of  a  mill-pond  and  mill,  a 
witness  is  not  allowed  to  make  bomparisons  between  the  aotnal  value  of 
the  pK^erty  and  the  yalne  npon  the  supposition  of  the  pond  being  upon 
one  tract  of  land,  when  the  false  representations  alleged  in  the  complaint 
ace  that  it  is  upon  another  tract. 

IkAUS^  What  Ck)Ji8TiTUTis.  — Neither  a  knowledge  of  the  falsity  of  a  repre- 
■entation,  nor  the  presence  of  circumstances  manifesting  a  recklessness 
of  tmth,  is  an  indispensable  ingredient  of  fraud.  Any  representation 
by  the  Tender  of  land  in  regard  to  a  material  fact,  which  operated  as  an 
indnoement  to  the  purchase,  upon  which  the  Tendee  had  a  right  to  rely, 
and  by  which  he  was  actnally  deceived  and  injured,  is  fraud. 

Lisw  seas  hot  PBOBrouiroB,  as  EzFBXssioirB  ov  Ofihion,  representations 
made  by  a  vendor  as  to  the  boundaries  of  land,  or  as  to  the  qualities  of 
■achineiy  situate  thereon.  They  may  be  either  expressions  of  opinion 
or  of  faot^  and  it  is  for  the  jury  to  decide  whether  they  are  one  or  the 


AcnoN  to  leoover  damages  for  fiftlse  representations  by  a 
^«ndor  of  lancL    The  opinion  soflBciently  states  the  facts. 

Hefiin  and  Fomeyf  for  the  appellant 
/•  FaUmerf  contra. 

By  Court,  A.  J.  Walkbb,  C.  J.  The  evidence  of  Clifton 
tended  to  sIk>w  that  the  defendant  misrepresented  the  location 
of  the  lines  of  the  land,  and  did  so  knowingly;  and  it  requires 
no  argument  to  prove  that  his  evidence  was  admissible.  But 
under  the  averments  of  the  complaint,  the  evidence  of  the  wit- 
ness Berryhill  was  not  admissible.  The  alleged  misrepresen- 
tation was,  that  the  mill-pond  and  mill  were  on  the  southwest 
quarter  of  the  northwest  quarter  of  section  5,  township  20, 
range  10;  and  Berryhill  was  allowed  to  testify  that  if  the 
.  entire  pond  had  been  included  in  the  tract  represented  in  the 
diagram,  which  was  the  east  half  (or  the  southeast  and  north- 
east quarters)  of  the  southeast  quarter  of  section  6,  in  the 
same  township  and  range,  the  land  would  have  been  worth 
more  by  three  hundred  dollars.  The  measure  of  damages  for 
the  falsity  of  the  alleged  representation  was  the  diminution 
of  the  value  in  consequence  of  the  mill  and  pond  not  being  on 
the  land  on  which  it  was  represented  to  be.  The  inquiry  must 
be  as  to  the  injury  resulting  from,  the  fact  that  the  representa- 
tion was  false:  Oibson  v.  MarquiSj  29  Ala.  668;  Stow  v.  Boze- 
many  Id.  897;  Ward  v.  Reynolds^  32  Id.  884.  A  comparison  is 
to  be  made  between  the  actual  value  and  the  value  upon  the 
supposition  of  a  correspondence  with  the  representation.  The 
comparison  which  the  witness  was  permitted  to  make  was 
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between  the  actual  yalne  and  the  Tahie  upon  the  suppoaition 
of  the  pond  being  npon  one  piece  of  land,  when  the  represen- 
tation alleged  was  that  it  was  npon  another  tract  The  teeti- 
mony  was,  therefore,  not  admiiwible  nnder  the  complainti  and 
the  coort  erred  in  admitting  it 

There  was  no  error  in  the  refusal  of  the  charges  asked  bj 
the  defendant  Neither  a  knowledge  of  the  falsity  of  a  repre- 
sentation nor  the  presence  of  drcnmstances  manifesting  a 
recklessness  of  truth,  is  an  indispensable  ingredient  of  a  fraud. 
^  A  misrepresentation  by  the  Tender  of  land,  in  regard  to  a 
material  fSact,  which  operated  as  an  inducement  to  the  pur> 
chase,  upon  which  the  vendee  had  a  right  to  rely,  and  by 
which  he  was  actually  decdved  and  injured,  is  a  fraud": 
FoiUr  Y.  Ore$$eUf  29  Ala.  898;  Blaekman  y.  /oAfuon,  85  Id. 
262;  Keliy  y.  Atten^  84  Id.  668.  The  law  does  not  pronounce 
representations  as  to  the  boundaries  of  land,  or  as  to  the 
qualities  of  machinery,  to  be  expressions  of  q;dnion.  They 
may  be  either  statements  of  fSftcts  or  statements  of  opinion; 
and  it  is  for  the  jury  to  decide  whether  they  are  one  or  the 
other. 

The  declarations  of  the  defendant  made  to  John  A.  H.  Ken- 
nedy, the  husband  of  the  plaintiff's  intestate,  before  the  pur- 
ohase,  will  probably  hereafter  be  offered  in  connection  with 
other  facts,  not  stated  in  the  bill  of  exceptions  to  have  attended 
their  offer  on  the  previous  triaL  We  therefore  do  not  deem  it 
necessary  to  pass  upon  the  admissibility  of  such  evidence  in 
this  case.  Besides,  the  question  of  admissibility  may,  perhaps, 
be  changed  by  an  amendment  of  the  complaint 

Reversed  and  remanded. 

MujRTU  or  Damaoib  f or  £a1m  repreteatatioiii  en  ths  pari  of  tfis  Tcodort 
8m  OampbeUr.  EUUnm,  61  Am.  Deo.  106^  and  note  5K)1;  P^  t.  Parketf 
•Old.  172, and  note  188. 

Whit  Falsi  BaPBttniTinov  will  Amouht  to  Fkaudx  8oo  MUekett  t. 
Zimmenmm,  61  Am.  Dea  717;  Momroer.  PrUekeU,  60 Id. TO^iJmcmr.  Toui^ 
fli<M»  44  Id.  448;  Can^bellr.  BUlman,  61  Id.  196;  Ahformr.  Brmman,  68  Id. 
S74;  Bwm,  Rcif/uel,  4s  Co.  r.  Ahl,  72  Id.  639;  Qfmld  ▼.  Twh  Co.  etc  Ins.  Co.. 
74  Id.  494,  and  notea  to  thoao  oaaea.  Ai  to  what  miiiopteaentationa  on  th« 
part  of  a  yoador  wiU  oonatitato  fraiid»  aeo  Parkamr*  Btmdoiph,  86  Id.  403; 
Momroev.  PrtkkM,  60  Id.  208;  Bnwmr.  MatmbiQ,  74  Id.  786^  and  notaa  to 
thaoat 
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Watkins  V.  Martin. 

m  AmKAVIAS,  14.] 

KAsrr  OAnrov  Bimn  Jvdomxht  oh  Bbbob,  whea  lia  hM  imov%.'«1 

jwlgmwit  ftud  received  the  ftmoant  of  it  from  defendmt. 

The  opinion  contains  the  fiftcts. 
BtiOwea  and  Woodruffs  for  the  plaintiff. 
WxOiamB  and  Martin^  for  the  defendant. 

By  Court,  CoMPTONy  J.  The  plaintiff  in  error  seeks  to  n 
Terse  a  judgment  which  he  recovered  against  the  defendant  ii 
the  court  below,  for  $1,140,  residue  of  debt,  with  damages  and 
costs;  and  the  defendant  pleads  in  bar  that  the  plaintifl 
caused  an  execution  to  issue  on  the  judgment,  which  was 
afterwards,  and  before  the  issuance  of  the  writ  of  error,  fully 
paid  off  and  satisfied. 

It  is  insisted  on  demurrer  that  the  matters  alleged  in  the 
plea  are  not  sufficient  to  bar  the  writ  We  think  they  are. 
Where  a  party  has  recovered  a  judgment,  and  received  the 
amount  of  it  firom  the  defendant,  he  will  not  be  permitted  to 
reverse  the  judgment  on  error:  Laughlin  v.  Peeble9j  1  Penr.  A 
W.  114.  The  counsel  for  the  plaintiff  has  referred  us  to  Bat' 
iheUmy  v.  People^  2  Hill  (N.  Y.),  248;  but  there  is  nothing 
decided  in  that  case  which  conflicts  with  the  view  taken  in 
this.  There,  the  judgment  was  against  the  parties  seeking 
the  reversaL  They  had  been  sentenced  to  confinement  in 
the  penitentiary,  and  it  was  insisted  that  the  sentence  of  the 
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court  was  Batisfied,  because  it  appeared  on  the  fSace  of  the 
record  that  the  term  of  confinement  had  elapsed.  To  this  ob- 
jection the  court  said  there  were  two  answers:  1.  They  were 
not  only  sentenced  to  confinement,  but  each  was  also  fined, 
and  it  was  not  apparent  on  the  record  that  the  fine  of  either 
had  been  paid;  and  2.  The  pajrment  or  satisfaction  of  an 
erroneous  judgment  against  a  party  could  never  be  allowed  as 
a  bar  to  a  writ  of  error,  even  in  a  case  where  no  restitution 
could  follow  as  a  legal  consequence,  and  the  reason  given  by 
the  court  is,  that  such  a  judgment  against  the  party  '^  is  an 
injury  per  se,  from  which  the  law  will  intend  he  is  or  will  be 
damnified  by  its  continuing  against  him  unreversed."  In  the 
case  before  us,  the  judgment  is  not  only  satisfied,  but  it  is  also 
in  £ayor  of  the  party  seeking  the  reversal 
The  demurrer  is  overruled. 


RiOBT  TO  FlOBSOUTB  WbIT  OV  EbBOE  TO  BSVBBSB  JUDQMmT  WM  dsoitd 

OQ  the  ground  that  tbe  plalntifr  in  eiTW  hftd  ooinpeUod  a^ 

tUm  of  the  Jndgmflnty  and  had  not  <Ared  to  letem  the  money  to  reoohrady  in 

Oaamttr.Fa^  41  Am.  Dae.  161,  and  Aoo^a /)Mr0i*w  v.  AM^  64  Id.  18L 


Maby  V.  Statb. 

[U  AMKAJUAM,  €L] 

Absov  IB  Malioious  Am  Wn£VDL  Braoffmo  of  the  booaa  or  onthooaa  < 


BuBHnro  ot  Homn  Nicbbbabt  to  dmsTiTUTS  Absov  at  oomimm  law 
nmat  be  an  aetnal  burning  of  the  whole  or  aome  part  of  the  hooae. 
Neither  a  bare  intention  nor  an  attempt  to  bun  a  hooae  hy  aetnally  aet* 
ting  fire  to  it  will  .imoont  to  arMn,  if  no  part  ol  it  ia  buned.  Bat  it  ia 
not  neoemary  that  any  part  of  the  honse  ihoDld  be  wholly  ooninmed,  or 
that  the  fire  ahoold  hare  any  oontinnance.  Ue  Arkanaaa  atatnte  haa 
not  ehanged  this  mle^  exoept  to  make  the  homing  of  other  bnildinfi 
aiaon,  which  at  oommon  law  were  not  aobjeota  of  that  orima. 

BoBimro  n  MimuL  Budixht  of  Absoh  onder  Arkanaaa  statote^  and  an 
indiotment  foonded  thereon  mnat  aver  that  the  property  was  bocned. 
Bot  to  aoatain  the  allegation  of  burnings  it  ia  not  neeeanry  to  prore  that 
any  part  of  the  hoose,  or  that  the  entire  boilding^  was  oonanmed. 

PkBioir  AmMPTiHo  to  Bum  Homn  by  aetting  fire  to  it»  bot  failing  to  ao- 
oompliah  aooli  homing  aa  oonstitatea  araon  under  the  Arkanaaa  atatote^ 
ia  goilty  of  a  hi|^  nuademeanor. 

IinnoiiiXHT  lOE  Abson  Fouvdbd  oh  Ab»an»ah  Statutb^  and  charging  that 
defendant  aet  fire  to  the  hooae  with  intent  to  injure  the  owner,  ia  ma- 
terially defeotiTe.  It  ahoold  follow  the  langoage  of  the  atatote^  and 
charge  an  intent  to  bom  the  hooae. 

Ib  AagAWBAii,  Slavb  OomaniHO  Absob  moat  be  proaeonted  aa  f or  a  felony* 
thoogh  he  ia  not  to  be  poniahed  by  impriaonment  in  the  penitentiary. 
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Thx  opinion  etates  the  facts. 

Oariand  and  Randdphy  for  the  appellant 

Jctdanj  attom^y-sfanemly  amira. 

By  Court,  Evglibh,  C.  J.  The  appellant,  Mary,  was  in- 
dicted for  arson,  in  the  Pulaski  circuit  court,  as  follows: — 

^The  grand  jurors,  etc.,  present  that  Mary,  a  colored 
woman,  slave  for  life,  the  property  of  Nancy  Rider,  late  of^ 
etc.,  on  the  eighteenth  day  of  November,  A.  D.  1861,  at,  etc., 
with  force  and  arms,  feloniously,  willfully,  and  maliciously 
did  set  fire  to  a  certain  dwelling-house  of  William  Murray, 
there  situate,  with  intent  thereby  then  and  there  to  injure  the 
said  'V^niliam  Murray,  contrary  to  the  form  of  the  statute,'' 
etc 

She  was  tried  upon  the  plea  of  not  guilty,  convicted,  and 
sentenced  to  receive  five  hundred  lashes. 

Her  counsel  moved  in  arrest  of  judgment,  upon  the  grounds: 
1.  That  the  indictment  charged  her  with  no  offense,  etc.;'  2. 
That  the  name  of  no  parson  was  indorsed  on  the  indictment 
as  prosecutor,  etc.;  and  3.  That  there  was  no  averment  in  the 
indictment  that  her  mistress  had  refused  to  compound  the 
offense  with  the  injured  party,  etc. 

The  motion  in  arrest  was  overruled,  and  she  appealed. 

1.  It  is  insisted  that  the  indictment  is  fotally  defective  as 
an  indictment  for  arson,  because  it  foils  to  allege  that  the 
bouse  was  burned. 

Arson,  ab  ardendo  (as  it  stood  at  common  law,  and  inde- 
pendently of  the  provisions  of  acts  of  Parliament),  is  the  ma- 
licious and  willful  burning  of  the  house  or  outhouse  of  another 
man. 

The  burning  necessary  to  constitute  arson  of  a  house  at 
oommon  law  must  be  an  actual  burning  of  the  whole,  or  some 
part  of  the  house.  Neither  a  bare  intention,  nor  even  an 
attempt  to  bum  a  house  by  actually  setting  fire  to  it,  will 
amount  to  the  offense,  if  no  part  of  it  be  burned ;  but  it  is  not 
necessary  that  any  part  of  the  house  should  be  wholly  con- 
sumed, or  that  the  fire  should  have  any  continuance;  and  the 
offense  will  be  complete  though  the  fire  be  put  out  or  go  out  of 
itself:  4  Bla.  Com.  220-228;  4  Steph.  Com.  141-143;  2  Russell 
on  Crimes,  548. 

Hence,  the  words  incendit  et  combumt  were  necessary  in  the 
days  of  law-latin,  to  all  indictments  for  arson:  Id.  And  in 
the  precedents  founded  upon  the  common  law,  and  not  upon 
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statutory  definitions,  the  words  ^'set  fire  to  and  boniy''  etc.,  are 
used:  3  Oreenl.  By.,  sec.  51;  Wharton's  Precedents,  889. 

Our  statute  (Gould's  Digest,  p.  338)  makes  it  arson  to  bum 
buildings,  etc.,  which  by  the  common  law  were  not  the  sub- 
jects of  arson,  but  does  not  otherwise  materially  change  the 
common-law  definition  of  the  ofiense.    Thus: — 

Sec  1.  Arson  is  the  willful  and  malicious  burning  the  house 
or  other  tenements  of  another  person. 

Sec  2.  Byery  person  who  shall  willfully  and  malidonsly 
bum,  or  cause  to  be  burned,  any  dwelling-house,  or  other  house 
although  not  herein  specially  named,  shall  be  deemed  guilty  of 
arson. 

Sec  8.  If  any  person  shall  willfully  and  maliciously  bum, 
or  cause  to  be  burned,  any  state-house,  court-house,  prison^ 
church,  bridge,  or  any  other  public  building,  although  not 
specially  named,  such  person  shall  be  deemed  guilty  of  arson. 

Sec  4.  If  any  person  shall  ?nllfnlly  and  malidously  bum, 
or  cause  to  be  burned,  any  steamboat  or  other  vessel,  or  any 
water-crafl  whatever,  etc,  he  shall  be  deemed  guilty  of  arson. 

Sec  5.  If  any  person  shall  willftilly  set  fire  to  his  own 
building  or  other  property,  with  the  intent  to  bum  the  prop* 
erty  of  any  other  person,  and  the  property  or  building  of  any 
other  person  shaU  thereby  be  burned,  such  person  shall  be 
deemed  guilty  of  arson. 

It  may  be  seen  that  in  each  of  these  sections  burning  is  a 
material  element  of  the  offense;  and  we  think  that  an  indict- 
ment founded  upon  any  one  of  them  should  aver  that  the 
property  was  bumed;  and  this  conclusion  is  sustained  by 
adjudications  entitied  to  much  respect:  Cochrane  v.  SiaUy  6 
Md.  404;  Howl  v.  CommonmaUh^  5  Oratt  664. 

But,  as  above  shown,  to  sustain  the  allegation  of  burning, 
It  is  not  necessary  to  prove,  upon  the  trial,  that  any  part  of 
the  house,  much  less  the  entire  building,  was  wholly  consumed. 

The  indictment  before  us,  though  it  follows  a  precedent  to 
be  found  in  2  Archbdld's  Grim.  Pr.  &  PL,  7th  ed.,  by  Water- 
man, p.  710,  is,  we  tliink,  materially  defective  in  not  alleging 
tiiat  the  house  was  burned.  The  precedent  referred  to  was 
doubtiess  framed  upon  tiie  English  statutes. 

It  has  been  said  that  the  words  ''set  fire  to**  mean  the  same 
as  to  bum:  1  Bishop's  Grim.  Law,  sec  189;  2  Bast  P.  C.  1020; 
but  it  has  been  adjudicated  to  the  contrary:  Cochrane  v.  StaU^ 
6  Md.  405;  Howd  v.  CommonweaUh,  5  Oratt  670;  and  it  if 
safest  to  follow  the  common-law  precedents. 
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Where  a  penon  attempts  to  bum  a  house,  etc.,  by  setting 
fire  to  it,  but  fails  to  accomplish  such  a  burning  as  constitutes 
anon,  he  is  guilty,  by  the  seventh  section  of  our  statute,  as 
wen  as  by  the  common  law,  of  a  high  misdemeanor.  The 
seventh  section  provides  that  if  any  person  shall  set  fire  to 
any  building  or  tenement  of  another,  with  intent  to  bum  the 
same,  although  such  house  or  tenement  may  not  be  burned, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion shaU  be  fined,  etc. 

The  indictment  before  us  was  manifestly  not  firamed  upon 
this  section,  for  the  indorsement  upon  the  indictment  and  the 
record  entries  i9how  that  the  prosecution  was  for  arson.  But 
if  it  was  firamed  upon  the  seventh  section,  it  is  materially  de- 
fective, because  it  charges  that  the  appellant  set  fire  to  the 
house  with  intent  to  ii^ure  the  owner,  when  it  should  have 
charged  in  the  language  of  the  statute  an  intent  to  bum  the 
house:  Oabe  v.  State^  6  Ark.  519. 

2,  3.  The  second  and  third  grounds  of  the  motion  in  arrest 
of  the  judgment  are  based  upon  the  assumption  that  the  ap- 
pellant is  indicted  for  a  misdemeanor;  and  her  counsel  insist 
that  arson,  when  committed  by  a  slave,  is  not  a  felony. 

Prior  to  the  act  of  the  18th  of  December,  1848  (Gould's 
Digest,  pp.  883, 384),  we  had  no  statute  defining  felony,  and  the 
courts  had  to  look  to  the  common  law  to  ascertain  what 
offenses  were  to  be'treated  as  of  the  degree  or  grade  of  felony, 
and  what  were  to  be  regarded  as  misdemeanors. 

By  the  common  law,  felony  is  an  ofibnse  which  occasions  a 
total  forfeiture  of  either  lands  or  goods,  or  both,  to  which  capi- 
tal or  other  punishment  may  be  superadded,  according  to  the 
degree  of  guUt:  Bouv.  Diet 

In  this  state,  there  never  was  any  forfeiture,  as  a  conse- 
quence of  conviction  of  any  crime,  the  bill  of  rights  prohibit- 
ing it;  yet  the  term  "  felony"  was  used  in  the  statutes,  and  in 
criminal  proceedings,  before  the  passage  of  the  act  of  the 
18th  of  December,  1848,  defining  it,  as  denoting  a  grade  or 
class  of  crime. 

But  it  is  argued  by  the  counsel  for  appellant  that  the  term 
^felony,''  as  defined  by  the  common  law,  cannot,  with  pro- 
priety, be  applied  to  any  offbnse  committed  by  a  slave,  because 
a  slave  is  l^ally  incapable  of  owning  property. 

But  this  objection  is  obviated  when  it  is  bcmie  in  mind  that 
the  term  ^ felony"  was  used  in  this  state,  before  the  act  de- 
fining it,  as  denoting  a  grade  or  class  of  crimes,  and  not  as 
Indicating  the  character  of  punishment  attached  to  them. 


Digitized  by  VjOOQIC 


64  Mart  v.  State.  [ArkanBai, 

ThuB  it  was  provided  by  the  revised  statutes  of  1888,  pages 
281, 282,  that  '^  in  all  trespasses  aiid  offenses,  less  than  felony, 
oommitted  by  a  slave,  on  the  person  or  property  of  another 
person,  the  master  may  compound  with  the  injured  person, 
and  punish  his  own  slave,  without  the  interventum  of  any  legal 
trial  or  proceeding,''  etc 

And  again:  '^  In  all  cases  of  felony,  the  slave  committing 
the  same  shall  be  tried  in  the  same  court,  and  the  same  rules 
of  evidence  observed,  as  in  cases  of  white  persons  committing 
the  like  offense;  excepting  that  slaves  may  be  witnesses  for 
and  against  slaves." 

The  act  of  the  18th  of  December,  1848,  declares  that  ^^the 
term  ^  felony,'  as  used  in  the  laws  of  the  state  of  Arkansas, 
is  defined  to  be  any  crime  or  offense  which  by  the  laws  are 
punishable,  either  capitally  or  by  imprisonment  in  the  peni- 
tentiary,  or  when  any  portion  of  the  punishment  inflicted 
shall  be  imprisonment  in  the  penitentiary." 

Slaves  were  expressly  excepted  out  of  the  penitentiary  code 
(Gtould's  Digest,  p.  385,  sec.  7),  and  were  not,  at  the  time  the 
act  defining  felony  was  passed,  and  are  not  now,  subject  to 
imprisonment  in  the  penitentiary  for  any  offense.  Hence  it  is 
insisted  by  the  counsel  for  the  appellant  that  arson  by  a  slave, 
not  being  punished  capitally,  is  not  a  felony,  but  a  misde- 
meanor. 

It  is  probable  that  the  legislature,  in  paEdsing  the  act  defin* 
ing  felony,  had  not  slaves  in  their  minds,  and  did  not  intend 
to  embrace  crimes  committed  by  them  in  the  definition.  But 
if  it  must  be  concluded  that  they  did,  from  the  scope  of  the 
language  employed,  we  think  the  proper  construction  of  the 
act  is  that  it  determines  the  offenses  that  are  to  be  treated  as 
felonies,  in  criminal  proceedings,  without  regard  to  the  ex* 
emption  of  a  particular  class  of  persons  from  the  character  of 
punishment  which  is  made,  generally,  the  criterion  of  felony. 
Thus  arson  is  a  felony  within  the  definition,  because  persons, 
generally,  committing  the  offense  are  punishable  by  imprison* 
ment  in  tiie  penitentiary;  and  the  class  or  grade  of  the  offense 
being  thus  established,  a  slave  committing  arson  must  be 
prosecuted  as  for  a  felony,  though  he  is  not  to  be  punished  by 
imprisonment  in  the  penitentiary. 

Thus,  in  support  of  the  reasonableness  of  this  construction, 
arson  was  classed  as  a  felony  at  common  law,  because  it  was 
punishable  generally  by  a  forfeiture  of  the  property  of  the 
criminal;  but  it  was  nevertheless  a  felony  in  persons  destitute 
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of  property,  and  who  oould  not  be  subjected  to  forfiBitaxe  as  a 
poniahmenti  but  were  pmushable  otherwise. 

The  consequence  of  a  different  construction  of  the  defining 
act  than  that  above  indicated  would  be  to  authorize  the  master 
to  compound  offenses  committed  by  his  slave  other  than  such 
as  are  punished  capitally,  which  might  not,  in  many  instances, 
answer  the  ends  of  public  justice,  for  there  are  but  few  offenses 
punishable  with  death  under  our  criminal  code. 

But  the  indictment  being  materially  defective  in  the  matter 
above  indicated,  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
motion  in  arrest  of  judgment,  and  hold  the  appellant  subject 
to  answer  another  indictment. 


ABaom,  Wkat  OovanruTiB.— Anon  oooiiiti  in  the  wiUfnl,  walioloni,  and 
Toluiteiy  barning  of  tha  hooae  or  oathooae  of  another.  Such  •eomi  to  be 
the  generally  aoeepted  definition  of  the  erime,  elthon^  it  ii  modified  or  en* 
kiged  hj  etetnte  in  a  number  of  the  etatee:  fiiee  the  principal  caae  and  State 
T.  Boe^  12  Vt.  112;  OommomoeaUhr.  Bame^,  10  Onah.  478;  People  t.  Mfere, 
20  OaL  76;  Oig  ▼.  Spaidmtg,  1  Leach  0.  O.  218;  4  Bla.  Oool  220;  1  Boot. 
Lair  Diet  186;  1  Abb.  Law  Diet  86;  1  Wharton'a  Grim.  Law»  826;  2Biahop'a 
C^im.Law,aeo.8;Dee^BAm.Crim.Law,143.  neerimeofanonisanoflbnee 
againat  the  habitation,  and  regards  the  poaaeeaion  rather  than  the  property: 
Blunder  t.  People,  26  Mich.  106;  2 Biahop'a Grim.  Law, aeo.  12;  Siatey.  Toole^ 
29  Conn.  842;  a  0.»  76  Am.  Dec  602;  2W^  t.  ^ta^  8  Tex.  App.  601;  Peo- 
pk  r.FalnkOd,  48  UiOuZliAdamev.  State,  e^AlMLm.  And  in  Oalilomia 
tt ia  not  neoeeaary  that  the  "hooae,  edifice,  atractnre,  Teaael,  or  other  ereo* 
tioQ"  ahoold  have  been  naed  as,  or  intended  for,  a  habitation;  it  ia  sofficient 
if  it  ia  "citable  of  affording  shelter  for  hnman  beings;"  therefore,  the  will- 
lol  and  maUcioiia  boming  of  a  building  not  intended  or  not  need  as  a  habi- 
tation ia  not  an  offense  against  the  person,  rather  than  the  property:  People 
T.  .^Mer,  61  OaL  320.  The  valne  of  the  boilding  or  buildings  and  contents 
homed  is  not  an  element  of  the  crime:  Brown  t.  State,  62  Ala.  846;  Adame 
T.  State,  62  Id.  177;  People  ▼.  Van  Blaremn,  2  Johna.  106.  Arson  in  the  first 
degree  consists  of  willfolly  setting  fire  to  or  homing,  in  the  night-time^  a 
dweUing-hoose^  in  which  there  is  at  the  time  eome  homan  being:  People  ▼. 
Headereon,  1  Ftek.  Cr.  661;  Dkk  ▼.  State,  63  Miss.  884;  Lae^  t.  State,  16 
WiM.  18.  So  a  bondng  committed  in  the  daytime  will  be  ponished  with  a 
leas  period  of  imprisonment  than  if  perpetrated  at  night:  BrightmeU  t.  State, 
41  Oa.  482;  Hettery.  State,  17  Id.  130. 

MaSke  k  </  Eeeeaee  <^  Crime  </  Armm,  both  by  the  common  law  and  by 
statote:  Jeete  ▼.  State,  28  Miss.  100;  Thomae  ▼.  State,  41  Tez.  27;  I>esty*s 
Am.  Grim.  Law,  sec  148  a.  The  intention  is  the  controlling  element  in  the 
crime,  and  the  law  looks  to  the  intention  with  which  the  defendant  acts,  and 
not  as  to  whether  he  was  well  informed  of  the  legal  consequences  which  may 
attach  to  his  act:  MeDomiJUL  ▼.  People,  47  lU.  637;  and  it  is  sofi&cient  to  con- 
▼iot  if  it  is  proved  that  fire  was  applied  to  any  part,  or  in  immediate  contact 
with  the  boilding,  with  an  intent  to  bom  it^  thoogh  soch  intent  is  not  carried 
eot:  State  ▼.  DemUn,  Zl^fi,  168.  So  a  party  may  be  conTioted,  althoogh  it 
*       Am,  Daa  Vol.  LXXZI-4 
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k  prcrfod  ihaM  he  wfltfolly  Mt  fire  to  the  hoose,  not  for  the  pnrpoee  of  injor- 
ing  the  perty  oooapying  the  premieee,  bat  for  the  porpoee  of  gaining  a  re* 
ward,  by  giving  the  earliest  intimation  of  the  fire  at  the  engiae  station:  Jtea 
Began,  4  Cox  O.  C.  335.  Again,  if  a  prisoner  sets  ^xe  to  a  jail  in  which  he 
is  ocnifined,  with  the  intention  of  burning  a  hole  throngh  which  he  may 
escape,  bnt  without  any  intention  of  bnming  the  bnilding,  he  is  goilty  of 
arson:  Luke  ▼.  State,  49  Ala.  80;  S.  C,  20  Am.  Rep.  269;  see  also  the  note 
iqppaided  thereto  271.  And  if  one  set  fire  to  a  bnilding  with  intent  to  bain 
it,  and  thereby  another  and  adjoining  house  is  consumed,  he  may  be  oon- 
Tioted  of  burning  the  latter:  ffetmeeeejf  ▼.  People,  21  How.  Pr.  239.  So  if 
one  not  intending  to  bum  a  house  accidentally  consumes  it  while  endearor- 
ing  to  oommit  some  other  crime  of  sufficient  magnitude,  he  is  guilty  of  anont 
2Bishop'sOrim.Law,  seo.  14;  and  i^  intending  to  bum  the  house  of  some  par- 
ticular party,  he  bums  the  house  of  another,  though  by  aocident,  he  is  guilty 
of  the  crime:  Id.,  sec.  15;  and  it  is  said  in  2  East  P.  a  1030^  1031,  that 
where  onesets  fire  to  his  own  house,  with  the  intention  of  burning  it  for  the 
pnrpoee  of  defrauding  an  insurance  company,  and  the  fire  so  set  commnni- 
eatae  itself  to  the  dwellings  of  others,  consuming  them,  the  intent  being  un- 
lawful and  malicions,  the  consequence  immediately  and  necessarily  flowing 
from  the  act  makes  the  peipetrator  guilty  of  arson.  And  the  same  rule  is  ad- 
hered to  in  the  reasoning  in  jSobt.  SocfiM,  Oald.  397;  Rex  ▼.  Ptdley,  Id.  218. 
Contrary  to  the  doctrine  expressed  in  Lvthe  t.  StaU,  49  Ala.  30^  8.  C,  20  Am. 
Rep.  269,  several  cases  are  found  holding  that  it  is  not  anon  for  a  prisonerte 
set  fire  to  the  jail  in  which  he  is  confined,  merely  for  the  purpose  of  efifooting 
his  escape,  but  with  no  intent  of  oonsnming  the  building,  as  such  burning 
would  not  be  the  willful  burning  of  an  inhaliited  dweUing-houae:  People  v, 
OoUertU,  18Johna.ll5;  State  v.  Mitchell,  6  lied.  380*,  DOanp  y.  State,  U  TeoL 
601;  and  the  same  nUing  was  applied  where  a  prisoner  attempted  to  bum 
or  did  bum  a  hole  in  the  door  of  a  guard-house,  or  throng  the  floor  of  the 
same,  in  an  incorporated  town,  merely  with  the  intention  of  effecting  his 
escape:  Jenkme  ▼.  State,  53  Ga.  83;  S.  C,  20  Am.  Rep.  256^  and  see  the  note 
following  the  case  257.  The  court,  however,  in  the  case  of  Dekmy  ▼.  Staite, 
mnnTO,  say:  "If  a  prisoner,  or  a  number  of  prisoners  in  concert,  should  set 
fire  to  a  jail  without  such  definite  purpose  [namely,  an  intent  merely  te 
escape],  but  for  the  purpose  of  burning  the  jail  sufficiently  to  produce  the 
alarm  of  fire,  and  in  the  consequent  confusion  make  an  escape,  being  at  the- 
same  time  indifferent  as  to  whether  the  jail  was  consumed  or  not,  that  would 
be  arson."  The  distinction  sought  thus  to  be  made  in  this  latter  case  seems 
to  us  to  be  rather  finely  drawn,  and  the  doctrine  expressed  in  Luke  t.  State, 
49  Ala.  80,  a  C,  20  Am.  Rep.  269,  was  reaffirmed  in  XodbetfT.  SUUe,  63  Ala.  5, 
arising  upon  the  same  state  of  facts.  The  setting  fire  to  an  unfinished  boat 
in  a  shop,  with  intent  to  bum  the  building,  is  not  arson  unless  some  perma- 
nent part  of  the  building  is  ccmsumed:  CommomoeaUh  t.  Fronds,  Thach. 
O.  C.  240.  The  burning  of  a  building  for  the  purpose  of  and  with  the  intent 
of  defrauding  an  insurance  company  makes  one  guilty  of  the  crime:  Begkiar, 
Oray,  4  Fost  &  F.  1102.  The  intent  may  be  inferred  from  the  facts  of  each 
case,  and  evidence  is  admissible  to  prove  such  intent:  Comnumwealth  v.  ife- 
Cartkp,  119  Mass.  354;  State  v.  WaieoH,  68  Me.  128;  Bex  v.  Tajflor,  5  Cox 
a  C.  188;  Brooke  v.  State,  51  Ga.  612;  Begkia  v.  Doeaett,  2  Car.  ft  EL  806; 
Stater.  BoYrieeht,  12 La.  Ann.  382;  Peopkv.  ShaimooJd,  51  CaL  468. 

Bwrmng  is  a  material  element  in  the  crime  of  arson:  See  the  principal  case, 
and  cases  there  cited;  and  there  must  be  an  actual  burning  of  the  whole  oi 
some  part  of  the  house  to  constitute  the  crime  at  common  law:  Id.;  Oraham^ 
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?.AM^40AlA.ttO;  Imft  tbe  least  1mniingkiaffieiflnt»-—fliiis  the  olian^ 
tin  floor  to  the  depth  of  half  an  inch:  State  ▼.  Sandff,  3  IrecL  670.  The  role 
it  the  aaiae  where  <mly  a  portion  of  the  boUding  is  ootiaooied  PeopUr,  BuUetf 
16  Jofana.  208.  There  mnst  be  such  a  Inuning  aa  nnfita  it  for  the  pnipoaea 
lor  whiohlt  waa  erected:  State  ▼.  De  Bmhl,  10  Bich.  23.  Bat  it  is  not  necea- 
aaiy  that  any  portion  of  the  hooae  should  be  actually  bnmed:  State  ▼.  Den- 
■fc^  32  Vi.  158.  If  any  part  of  a  dweUing-hooae  ia  burned  willfully  and 
lalifliowaly,  no  matter  how  small  the  part  may  be,  the  crime  ia  oomplete: 
CtmmomimUth  r.  VanSdktaek,  16  Maaa.  104;  State  ▼.  Babeoek,  61  Vt.  670f 
Skie  T.  MUduUlf  6  Ired.  350;  and  it  makes  no  difference  if  the  fa^  is  extin- 
fdahed  or  goea  oat  of  itself:  See  caaea  last  cited,  mtpra;  and  State  ▼.  Sandy^ 
S  Id.  670.  Therefore  where  an  attempt  is  made  to  bom  a  hoose  by  lighting 
aflre^  and  the  wood  of  saoh  house  is  charred  in  a  single  place  so  aa  to  destroy 
the  fiber  of  the  wood,  the  crime  is  complete,  even  if  the  fa^  in  then  extin- 
fiddled:  People  ▼.  Haggerty,  46  CaL  354.  So  one  is  gnilty  of  arson  if  he  set 
ire  to  a  dwelling-hoose,  and  the  sabstanoe  of  a  portion  of  the  wood  therein 
mm  actually  bnzned,  althoag^i  not  entirely  consomed,  and  the  fiber  of  the 
ipood  waa  not  actoally  destroyed:  OommomoeaJUh  t.  T^tfdber,  110  Maaa.  403. 
And  if  a  wooden  partition  annexed  to  the  building  waa  charred  by  the  fire^ 
md  m  one  place  burned  through,  it  ia  a  anfficient  burning  to  constitute  the 
oime:  People  ▼.  Sktupton,  60  OaL  403.  Nor  is  it  necessary  to  constitute  a 
wttmgcQ  fire  that  any  flame  dtould  be  visible:  Bexy.StaJOim^  1  Moody  O.  a 
IB6.  And  where  a  board  from  the  building  aaid  to  be  burned  ia  exhibitad 
to  Vtue  Jury  aa  the  only  part  of  the  building  which  waa  burned,  it  ia  a  quea- 
tian  for  them  to  decide,  if  it  haa  been  affected  by  fire  ao  aa  to  constitute  a 
^boniing,  within  the  1^^  meaning  of  the  term:  CommomweaUh  ▼.  Betttm,  6 
ChMh.  427.  It  waa  held  in  Reghav.  RtueeO,  Oar.  &  M.  641,  that  where  a 
figgot  waa  act  on  fire  and  nearly  ccoaomed'  on  the  boarded  floor  of  a 
»  whereby  the  boarda  of  the  floor  were  accrohed  black,  but  net  burned, 
I  no  part  erf  the  wood  of  the  floor  oonsnmed,  auoh  burning  waa  not  auffi* 
i  to  constitnte  araon.  Butif  aflreaettoaatackoommnnioateatoabara, 
wyoh  18  thereby  destroyed,  the  crime  ia  complete,  and  the  perpetrator  ia 
gn&ty:  i2esB  T.  Cooper^  6  Oar.  &  P.  636.  The  burning  must  be  of  something 
iHdofa  k  of  the  realty,  and  not  merely  peraonal  property  contained  in  the 
bame:  Chrakam  t.  State^  40  Ala.  659.  The  aetting  fire  to  a  atorehouse,  with 
Ihe  intent  that  fire  ahonld  be  communicated  to  and  ahonld  bum  a  dweUing- 
ba«se  Bituated  near  by,  is  in  law  deemed  the  burning  of  the  latter:  OHmee  ▼• 
AW^63Id.l66. 

Bmnkig  qf  What  Property  OMiCttHfet.— At  common  law,  axaoa  conaiated  of 
Ilia  burning  of  the  dweUini^  or  of  an  outhouae  belonging  thereto:  See  the 
frinnipal  caae;  MeLane  t.  State^  4  Ga.  339;  Deaty'a  Am.  Orim.  Law,  aec  143, 
cu  1;  Wharton'a  Orim.  Law,  aec  833;  and  the  oathouae  need  not  be  adjoining 
Ilia  dwelling  if  the  fire  oould  be  communicated  from  one  to  the  other:  Id.  It 
■asms  that  the  building  with  ita  outhouae  mnst  be  finished,  or  at  least  fit  for 
halntation.  Therefore,  where  the  building  burned  waa  deaigned  and  built 
lor  a  dweUing-houae,  and  waa  conatructed  like  one,  but  waa  not  painted, 
though  it  waa  intended  that  it  ahould  be,  and  waa  not  inhabited,  nor  waa 
Bome  of  the  fi^ass  intended  for  an  outer  door  yet  put  in,  it  waa  held  that  this 
was  not  a  dwelling-house,  in  such  legal  aenae  that  the  burning  of  it  would 
eoDstitute  the  crime:  State  t.  MtOowam,  20  Oonn.  245;  S.  O.,  52  Am.  Dea 
136.  The  aame  doctrine  ia  held  aubatantially  in  MeOary  ▼.  People^  45  K.  Y. 
163;  and  8taU  t.  Wqfemberger,  20  Ind.  242;  JSlemore  ▼.  St.  BriaeeOe,  8  Bam. 
ACkeaa.  46L    But  the  law  ia  otherwiae  if  the  honae  ia  once  inhabited  aa  a 
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dwvIH&g^  thoQ^  tiM  oooopftut  may  be  temporarily  ebeent  tlierefroiii  at  the 
timeofthebondng:  ^Stote  t.  JM^owhih  20  Goon.  246;  8.  C.,  02  Am.  Dec  336; 
Joknmmr.Siak,  48  OtL.  11^  Themeeaingolthe  word  «'hoiiee''i8thatitia 
a  place  for  the  dweOing  and  habitatioii  of  man;  eo  a  booae  built  lor  a  etore- 
hooee,  and  shelved  as  sach^  bat  used  as  a  dweOiiig-hoasey  comes  within  the 
meaning  of  that  term,  end  the  bnming  thereof  is  arson:  McLtme  t.  States  4 
Id.  835.  So  is  the  boming  of  a  loft  situated  over  a  ooaoh-hoose  and  stables, 
bat  converted  into  lodging-rooms:  Id*  338.  It  makee  no  diffBrenoe  that  the 
oathoose  bamed  was  in  a  city,  town,  or  village:  SmUk  v.  Siaief  64  Id.  606. 
The  willful  and  malioioas  bazning  of  a  ooantry  ehorch  is  arson:  WaU  v. 
State,  61  Id.  66.  A  berrel-hoase  attached  to  a  cooperage  establishment  is  a 
"hoose,"  within  the  meaning  of  the  statate^  for  the  baming  of  wfaioh  a  per- 
son may  be  convicted:  Pitey.  8taU^  8  Lea,  677.  So  is  a  boilding  thirty-six 
feet  distant  from  a  man's  hoase,  osed  for  preserving  nets  employed  in  the 
owner's  ordinary  oooapation  of  a  fisherman,  and  slso  ss  a  permanent  dormi- 
tory for  his  servsnts:  P<md  v.  People^  8  Mich.  151. 

And  so  any  boilding  is  a  ''dwelling-hoase,"  within  the  act,  if  the  whole  or 
any  part  thereof  is  osnally  oocopied  by  pertiee  lodging  therein  at  nig^t, 
althoagh  other  parts,  or  ^  greater  part,  may  be  oocopied  for  an  entirely 
diiEsrent  porpoee:  Peopte  v.  OrcuU,  1  Park.  Gr.  252.  If  at  the  time  the  hoose 
is  fired  there  is  a  human  being  therein,  it  is  immaterial  whether  he  is  asleep 
or  awske,  or  whether  eecape  is  practicable  or  not  before  the  building  actually 
takesfire:  iroo({^ofxf  V.  Peopfe,62K.  T.  117;  &C.,20Ain.  Rep.464.  The 
baming  of  a  stable,  independently  of  its  contents,  is  a  sobject  of  the  crimes 
Okapmmr,OonmumweaUi,6if7harL43^  Especially  if  the  bam  has  hay  and 
grainin it:  Sampmm  v.  CommomoeaUh,  5  Watts  k  S.  ^6.  So  a  bam  oonstitot- 
ing  part  of  the  necessary  boildingsof  a  farm,  althoogh  not  adjoining  nor  con- 
nected with  the  dwelling-ho^use  thereon,  yet  so  sitoated  that  its  destroction  by 
fire  would  endanger  the  dwelling-hoose,  isa  bam  *' belonging"  to  soch  dwell- 
ing*house  within  the  meaning  of  the  act,  and  the  setting  fire  thereto  constitutee 
felonious  arson:  J7i2{v.  (kmmomoeaUh^  98Pa.  St.  192.  So  isabuildingof  hewn 
logs,  divided  by  partitions  of  the  same,  having  horses  opon  one  side  and  farm 
produce  upon  the  other,  while  adjoining  were  sheds,  under  which  were 
wagons  and  other  farming  utensils:  State  v.  Cherry,  63  K.  O.  493.  In  Eng- 
land a  thatched  pig-sty  in  a  yard  has  been  held  to  be  an  outhouse,  the 
baming  of  which  will  constituto  arson:  Regkia  v.  Jorna,  2  Moody  C.  C.  308. 
And  so  does  the  burning  of  a  stack,  if  the  fire  communicates  to  a  bam  and 
thereby  bums  it:  Rex  v.  Cooper,  5  Car.  &  P.  535;  in  the  same  category  is  a 
stack  of  straw:  Rex  v.  Twmer,  1  Moody  C.  0.  239.  But  on  the  other  hand  it 
has  been  held  not  to  constituto  the  crime  to  bum  and  destroy  in  the  night- 
time stacks  of  hay  and  ricks  of  com  fodder:  SUUe  v.  Pope,  11  S.  C.  273;  and 
it  is  said  not  to  constituto  arson  either  at  common  law  or  under  the  statute 
to  bum  a  stack  of  hay:  Creed  v.  People,  81  HL  565.  In  the  law  of  arson, 
the  curtilage  of  the  dwelling-house  is  such  space  as  is  necessary  and  con- 
venient and  is  habitually  used  for  family  purposes.  It  may  include  a 
garden,  and  need  not  be  separated  from  other  lands  by  f encM.  The  baming 
of  a  bam  within  such  indosure  is  arson:  State  v.  Shaw,  31  Me.  523;  Com^ 
numyjealik  v.  Barney,  10  Gush.  480,  where  it  was  held  that  such  curtilage 
might  oonsist  of  a  fenced  inclosnre,  or  partly  fenced,  and  otherwise  inoloeed 
by  the  exterior  waUs  of  buildings.  A  bam  eighty  feet  from  the  dwelling,  in 
a  yard  or  lane,  and  to  which  communication  is  had  through  a  pair  of  bars,  ii 
within  the  curtilage,  and  a  subject  of  the  crime:  People  v.  Taytor,  i  Mich. 
250.    So  under  the  New  York  stotote,  a  bam,  shop,  warehouse,  or  other 


Digitized  by  VjOOQIC 


Deo.  1862.]  Mart  v.  Statb.  69 

bnildiiigy  adjoizdiig  to  or  witliin  the  oortilAg^  of  an  inbftbitad  direDing* 
home,  so  tbftt  the  baming  of  the  bam  or  other  bnildmg  wonld  endanger  the 
honae,  ia  the  aabject  of  the  erime.  Bat  the  word  "adjoining "  meana  aotoal 
contact:  PemreOif  r,  Peopte^  8  Park.  Gr.  59;  and  in  Oage  ▼.  ShMon^  3  Bioh. 
S18»  the  boining  of  a  stable  ia  said  to  be  arson,  if  saoh  stable  ia  within  the 
enrtilage  of  the  dwelling-hoase.  And  so  ia  the  bozning  of  a  ootton-honse,  if 
the  dwelling-hoose  waa  also  bomed  thereby:  ChefUham  ▼.  SicOe,  09  Ala.  40; 
WaMkmgkm  t.  SUUe^  68  Id.  85.  Bat  a  bam  some  distance  from  the  dwellings 
with  a  highway  between,  and  a  yard  between  the  bam  and  the  highway,  ia 
not  within  the  cartOage,  so  that  the  bnming  of  it  oonstitates  the  crimes 
CwrkendaU  ▼.  People^  36  Mich.  309.  The  baming  of  a  sohool-hoase  is  arson: 
8taU  ▼.  O'Brien,  2  Boot»  516;  WaOace  t.  Tomg,  5  T.  B.  Men.  155;  Jcne$  r. 
Bmgeffofd,  4  C^  A  J,  402,  So  is  a  building  erected  and  removed  by  a  city, 
snd  afterwards  fitted  np  as  a  school-hoose  and  engme-honse:  ChmmomMaith 
▼.  Hbrrigcm,  2  Allen,  159.  And  again^  a  ehnroh  has  been  held  to  be  a  baild^ 
ing  within  thestatate,  and  the  aabject  of  arson:  Gng  ▼.  Hickman,  1  Leach  0. 0. 
318.  Soha8ahoaseasedexclastvelyasawarehoaseforst<»inggoods,althoagh 
tiie  goods  belonged  to  a  tenant,  and  the  honse  had  been  constracted  and  for- 
m«ly  nsed  for  aa  entirely  different  porpoee:  AUen  t.  State,  10  Ohio  St  287. 
And  aohaa  a  bailding  used  by  a  carpenter,  who  was  erecting  a  hoaae  close  by, 
as  a  place  to  leave  his  tools  and  window-framea  made  by  him,  althoag^  he 
carried  on  no  work  in  the  baildingbamed:  Regina  ▼.  STnUh,  14X1. 0.  Q.  B.  546. 
Within  the  meaning  of  24  and  25  Victoria,  is  a  shop  used  few  carrying  on  the 
grocery  business:  Queen  ▼.  Newbwld,  L.  R.  0. 0.  344;  and  so  isannnfinished 
dwening-hoase,  having  the  external  and  inner  walls  bnilt  and  the  roof  on,  with 
a  considerable  portion  of  the  floors  laid,  and  the  ceiling  and  walla  prepared  for 
plastering:  Begfyia  ▼.  Manning  and  Rogen,  12  Cos  O.  O.  106;  compare  with 
BUOe  T.  MeOewm,  20Conn.  245;  S.  C,  52  Am.  Dec.  336,  and  cases  there  cited 
aasnstaining  the  doctrine  therein  set  forth.  In  Virginia,  it  has  been  held  that 
a  hoase  nnoocapied  as  a  dwdling-hoose  at  the  time  it  waa  bnmed,  althoa^  oon- 
strocted  as  a  dwelling  and  had  been  used  as  sach,  and  waa  aboat  to  be  used  aa 
sach  again,  is  not  the  sabject  of  arson:  Hodket  t.  (kmmimweaiih,  ISQratt  763. 
Ketther  is  a  dwelling-hoase  never  ooeapied  as  sach:  CommonweaUk  v.  Barney, 
10  Cash.  478.  Kor  is  a  hoase  setting  on  blocks  in  astable-yard,  sndh  honaa 
having  two  rooms,  one  need  for  storing  refase  com  and  the  other  for  storing 
otiMT  farm  prodacts,  sach  a  hoose  aa  is  within  the  mimning  of  the  statates 
State  V,  LamghUn,  8  Jones  L.  455.  A  saw-miU  ia  not  neoessarily  a  bnilding 
wi&in  the  meaning  of  the  New  Hampshire  statute:  Staie  v.  JAvetmoire,  44 
K.  H.  886.  Nor  is  a  mill-hoose  the  sabject  of  arson,  in  North  Oarolina:  See 
State  V.  Updmrek,  9  Ired.  454.  The  remains  of  a  wooden  building  once 
used  aa  a  dweUing-hooae,  bat  partially  destroyed  by  fire^  with  only  a  few 
raftsra  en  the  roo^  and  injored  in  the  walls  and  ceiling  so  as  to  be  oninhabi- 
table,  bat  nndergoing  repairs,  is  not  a  sabject  of  the  crime:  Begina  v.  Xo- 
badie,  1  G.  C.  L.  Bep.  204;  S.  0.,  32  U.  C.  Q.  R  429.  Where  a  building 
conaisteil  of  an  upright  and  "lean-to^"  and  the  upper  story  of  the  upri^t 
waa  oooupied  as  a  dweUing  and  reached  by  an  ontaide  fli^^t  of  stairs,  whila 
the  rest  of  the  building  waa  uaed  aa  a  storey  one  cannot  be  convicted  of  burn- 
ing that  portion  of  the  building  occupied  as  a  dwelling,  when  the  fire  waa 
started  In  the  ''lean-to:"  Peopter.  FakekOd,  48 Mich.  31.  A  jaU  has  been 
held  not  sndh  a  dweUing-house  aa  may  be  the  subject  of  arson:  PeojpiU  v.  Coi>» 
teral,  18  Johns.  115;  State  v.  MUekeO,  5  Ired.  860;  DeUmgv.  State,  41  Tez. 
601;  JeMne  v.  State,  58  Qa.  33;  &  0.,  21  Am.  Bep.  255;  contra:  LtAe^  Ve 
Aotfi^  49  Ala.  30}  a  C,  20  Am.  Bep.  269;  Xodbetf  v.  iSlctft^  63  Ala.  5. 
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Wk9  may  Chmmt, — It  ii  aoi  anon  imdflr  the  oommon  Uw,  and  in  sofmo  of 
ttie  9Mm,  lor  ono  to  drntny  bia  own  honae  by  fiio:  Hotne^s  Oaae,  Oro.  Oar. 
S76;  SUmU  t.  Baifmm,  66  Ho.  807;  &  C,  22  Am.  Bep.  569;  8taU  t.  Lftm,  12 
Coon.  487;  King  t.  JS^eem,  Leaoh  O.  C.  220;  Bhm  ▼.  ^o6ey,  2  Pick.  320; 
oopecially  idiilo  he  ia  UwfiUly  oocopying  it:  State  r.  JTomiett,  54  Vt.  83.  In 
a  nomber  of  atataa,  boweTor»  it  ia  bold  that  ono  ia  goilty  of  the  crime  if  he 
bnma  bia  own  honae:  OomnumweaUk  ▼.  JMcmCf  8  Gratt.  624;  Shepherd  t. 
People^  19  K.  T.  587,  orermling  Peopte  t.  Oatee^  15  Wend.  159,  and  People  ▼. 
Heml»9on,  1  Park.  Cr.  560;  StaUv.  Bot^firimM,  12  La.  Ann.  382;  StaUyr.  Elders 
21  Id.  157;  if  he  bom  it  wiOfoIly  and  malidooaly:  SUUe  ▼.  ffurd,  51  N.  H. 
176;  knowing  «t  the  time  that  the  reaolt  will  be  injorioas  to  the  property  of 
another:  Queenr.  Bryome,  12TJ.  O.  O.  P.  165.  So  one  may  be  found gnilty  of 
araon,  if  l^  burning  Ida  own  hooae  the  dweUing  of  another  is  thereby  bomed: 
ffobnet^s  Caae,  Oro.  Oar.  876;  King  r.  Peddie,  1  Leach  0.  C.  242.  Or  if  one 
deatroya  bia  honae  or  onthooae^  wiUfolly  and  malidooaly,  for  the  pnrpoae  of 
obtaining  the  inanrance  thereon:  People  t.  Hendenon,  1  Park.  Or.  560;  Skep" 
herdv.People,  19N.T.536;  MeDanald r.  State,  47 Bl 633;  StaU y. Babeoci, 
51  Vt.  570;  People  t.  Hughee,  29  OaL  267;  People  t.  Schwartz  32  Id.  160; 
JUarUn  ▼.  State,  28  Al*.  71;  Queen  ▼.  Brifons,  12  U.  O.  0.  P.  161;  Bexv.CHb- 
eon,  Rnaa.  ft  Ry.  0.  0.  137.  Bat  if  the  owner  prooniea  bia  aecyant  to  bom 
his  dwelling-honae  for  anoh  pnzpoae^  neither  of  them  can  be  oonvioted  few  anch 
burning:  State  t.  Haynee,  66  Me.  807;  B.  O.,  22  Am.  Rep.  669.  Oompara 
with  AUen  t.  State,  10  Ohio  St,  287*  aeierting  the  contrary  rale.  But  if  a 
father  burna  a  honae  which  he  baa  oonTeyed  to  hia  aona,  for  the  pnrpoae  of 
getting  the  inauranoe,  he  ia  guilty:  (kmmomoeaUk  ▼.  Bradford,  126  Maaa.  42. 

One  ia  guilty  of  araon  if  he  burna  hia  house  while  in  the  poaaeaaion  of  an- 
other: State  ▼.  Toole,  76  Am.  Dec  602.  Thus,  while  hia  aervant  dwelt  in  it: 
Davie  t.  State,  62  Ala.  857.  But  a  huaband,  while  living  with  Ida  wife  and  bar- 
ing  a  rightful  poaaeaaion  jointly  with  her,  is  not  guilty  of  the  crime  if  he 
buna  the  dwelling-honae  which  ahe  owna  and  they  both  occupy:  Snyder  t. 
People,  26  Mich.  106;  S.  O.,  12  Am.  Bep.  303.  Nor  ia  a  wife  guilty  who  de- 
atrcvya  her  huaband'a  house  by  burning  it:  Bex  ▼.  March,  I  Moody  0. 0.  182. 
But  the  wife  may  commit  the  crime  by  burning  the  house  of  another,  and  d 
which  her  hnaband  haa  the  wrongful  poaaeaaion;  Bex  ▼.  WalUe,  Id.  844.  A 
leasee  cannot  be  gnilty  of  arson  in  burning  the  premises  occupied  by  him  aa 
anoh:  2  East  P.  0.  1029;  State  v.  Lyon,  12  Oonn.  486.  This  rule  was  held 
to  maintain  in  the  caae  of  a  tenant  for  a  year:  McNeal  ▼.  ITood^  3  Blackf. 
485.  Again,  in  the  caae  of  a  tenancy  from  year  to  year:  King  ▼.  Peddie,  1 
Leaoh  0.  O.  242.  But  if  by  burning  the  house  of  which  he  is  in  possession 
he  burns  that  of  another,  he  is  guilty:  Id.  A  tenant  in  possession  of  a  copy- 
hold ia  not  guilty  of  arson  in  burning  the  house  upon  it  in  his  possession,  al- 
though such  copyhold  estate  had  been  rendered  to  the  use  of  the  mortgagee. 
Such  honae  is  not  the  house  of  another  while  in  the  possession  of  the  tenant: 
King  ▼.  Spalding,  Id.  218.  New  ii  a  tenant  in  possession  guilty  who  burns 
the  house,  where  such  tenant  holda  under  an  agreement  for  a  lease  for  three 
years,  frcmi  a  leasee  who  held  under  a  building  lease:  King  t.  Breeme,  Id. 
220;  StaUy.  TiiiA,  27N.  J.  L.  223;  andifftoisT.  Sandy,  8  Ired.  570;  Suliiean 
T.  StaU,  5  Stew,  k  P.  175.  In  Missouri  the  rule  is  different  under  the  atat- 
nte,  and  it  is  therv  held  that  a  tenant  may  commit  araon  by  burning  the 
houae  occupied  by  himaelf :  State  t.  JTooi^  61  Mo.  276.  Such  seems  to  be 
the  role  in  OaliforniAs  Peoples.  Simpeon,  50  OaL  804.  If  the  landlord  bom 
the  house  during  the  occupancy  of  hia  leaaee,  he  ia  guilty:  Deaty'a  Am. 
Crim.  Law,  aec  148  e,  and  cases  cited;  and  a  mortgagor  may  commit  the 
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mmb,  if  in  poiBMrioD,  by  borning  his  own  honae:  2  'But  P.  C.  1025.  As  to 
i^Mftbar  a  alaTO  may  oommit  anon,  oonsiilt  the  principal  oaie  and  Martha  t. 
iSfttfe,  26  Ala.  72. 

IsD^onaarT-^KvanBABT  Allmahons.  —  OumoMj^ — The  allegationa 
neoetniy  to  an  indictment  for  anon  are  regulated  by  statate  in  the  major 
portioii  of  the  atatea^  and  a  number  of  them  have  followed  the  common-law 
role  that  in  the  indiotmei^t  the  ownership  of  the  house  homed  must  be  al- 
legedy  and  nmst  be  proved  as  laid:  Afarihar.  £!ito^,  26  Ala.  72;  Oartery,  State, 
iOWiM.  646;  Cfrakamr.  State,  40 Alk.  eB9;  Fuller  t.  State,  8  Tex.  App.  601; 
McOar^  T.  People,  4&II.Y.  153;  (Jonmionwealth  r.  Wade,  17  Tiok.  2196',  People 
T.  Oatee,  15  Wend.  159.  A  coont  in  the  indictment  which  does  not  charge 
the  ownership  of  the  properly  alleged  to  have  been  burned  is  substantially 
defeotive  en  motion  in  arrest  of  judgment:  Mairtin  t.  State,  28  Ala.  71.  The 
averments  in  an  indictment  as  to  the  ownership  of  the  building  burned  ace 
part  ol  the  description  ol  the  offense  of  arson,  and  they  must  be  direct  and 
certain  as  to  the  ownership  of  the  property  which  the  defendant  is  accused 
of  burning;  and  such  indictment  must  also  allege  that  the  dwelling  burned 
was  the  property  of  the  party  who  at  the  time  was  occupying  it  in  his  own 
ri£^:  <StoteT.  Bradk^,  1  Boost  0.  a  164;  Peopley.  ifyert,  20 OaL  76;  fof 
if  an  indietmsnt  for  arson  leaves  the  question  of  ownership  to  be  made  out  by 
argunent^  cr  open  to  conjecture^  it  is  demurrable;  as  in  a  case  where  the 
aTarment  as  to  the  ownership  is^  *"  which  said  dwelling-honse  was  then  and 
thflce  the  property  of  one  LemoUy  and  was  then  and  there  the  dwelling-honse 
el  one  Chinaman,  a  human  beings  whose  real  name  is  to  the  jurors  unknown*: 
People  T.  Myere,  mtpra,  8o  where  the  indictment  contains  two  averments 
as  to  the  ownershq^  repugnant  to  each  other,  but  either  of  which  is  good 
witfaont  the  other,  it  is  open  to  demurrer:  Id.  An  indictment  according  to 
liie  common-law  form  is  sufficient,  if  the  arson  was  committed  in  the  day- 
time: OmratCe  Caee,  7  Gratt  619.  The  rule  would,  however,  seem  to  be 
diiBBrait  in  reference  to  a  puUio  building  which  has  been  burned,  for  it  has 
been  held  that  in  such  case  the  indictment  need  not  allege  who  is  the  owner 
or  occupant;  Mott  v.  State,  29  Ark.  146;  such  averment,  if  made  in  such  case. 
Is  immaterial:  Stater.  Roe,  12Vt.98.  An  indictment  which  alleged  that  the 
building  burned  was  the  property  of  one  not  the  owner,  but  of  one  who  was 
eeonpying  it  as  a  residence  at  the  time  when  it  was  burned,  was  held  suffi- 
eisnt:  People  t.  IFooJey,  44  GaL  494.  And  in  sn  indictment  for  arson,  the 
ownership  of  the  property  is  well  laid,  in  the  widow  of  the  deceased  owner, 
who  had  used  and  occupied  it  since  the  death  of  her  husband,  although  there 
were  heirs  living,  and  no  dower  had  as  yet  been  assigned:  State  v.  Oaihr,  71 
H.  0.  88;  a  0.,  17  Am.  Bep.  8;  see  also  Snyder  ▼.  People,  12  Id.  803;  State 
T.  Moore,  61  Mo.  276.  And  sn  allegation  in  the  indiotaient  that  the  accused 
set  fire  to  or  burned  a  dwelling-house  belonging  to  or  the  property  of  a  cer- 
tain person,  naming  him,  is  a  sufficient  allegation  of  ownership,  as  the  pos- 
•sssor  thereof^  for  the  purposes  of  the  statute,  is  the  owner,  end  the  preeump- 
tien  flowxDg  from  such  allegation  is  that  the  party  named  is  in  possession: 
WoodifordT.  Pacpfa^  62K.  Y,  117;  a  O.,  20  Am.  Rep.  464. 

It  is  esssBtisl  that  1^  indictment  aver  that  the  building  burned  is  the 
properly  of  another  than  the  one  committing  the  crime:  People  v.  Myere,  20 
CU.  79;  BkHe  t.  Lyon,  12  Conn.  486;  Staie  t.  Temiery,  9  Iowa,  438.  And 
the  house  which  has  been  burned  should  not  be  described  ssthe  house  of  two 
persons^  who  oeoupy  sspsrate  portions  of  it.  Each  apartment  occupied  in 
severalty  should  be  alleged  to  be  a  separate  house.  Thus  in  case  of  a  lodg- 
ing-honss^  it  should  be  averxed  to  be  the  house  of  the  keeper,  for  the  lodgers 
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oocQpyHimdflrldiD:  Aofs  t.  TMs,  76  Am.  Deo.  <Xk2.  If  ateoanthMaeteal 
poweirion,  and  bla  tenn  haa  not  yat  expired,  the  ixidieiiiieBl  mntl  itete  the 
property  bomed  to  be  in  the  leeeee:  State  ▼.  Mammt  13  Ired.  841.  Bat  it  has 
been  held  that  an  indietment  for  anon,  which  chaicged  the  defendant  with 
eetting  fire  to  ''the  bam  of  one  Lanra  Wolf  was  not  open  to  the  objeotim 
that  it  did  not  foffieieotly  state  that  the  bam  waa  in  the  aetoal  poaaeaaion  of 
the  party  named,  in  her  own  r^t:  Wo{fr,  State^  53  Ind.  80.  Thia  adjndi- 
oatittiwoaldaeemtooyermleJZtte^T.iSkafe^  7BladEi  168»  holding  Idiatthe 
indietment  must  allege  that  the  property  burned  or  aet  fire  to  waa  the  prop- 
erty of  the  peraon  in  aotnal  poaaeaaion  in  hia  own  ri^t.  And  in  an  indiet- 
ment for  araon  in  the  aeoond  degree,  it  ia  not  neoeaaary  to  allege  the  building 
bomed  to  be  the  property  of  the  ooonpanti  it  may  be  deaoribed  aa  the  prop- 
erty of  the  owner,  though  oooapied  by  a  tenant:  PeopU  ▼.  lUherp  61  OaL  819; 
aee  alao  People  ▼.  Shaimoood,  Id.  468.  And  the  apartment  of  a  tenant  of  a 
tenement  honae  may  be  aTorred  to  be  hia  "honae,"  or  "dweUing-hoaae**: 
Levy  ▼.  People^  80  K.  T.  827.  So  in  an  indictment  for  araon,  althon^  the 
boilding  bomed  ia  aitoated  on  the  premiaea  of  another,  the  ownership  ia 
properly  laid  in  the  name  of  a  aenrant^  who  dwelt  in  the  honae,  the  owner 
having  given  her  poaaeaaion  for  that  porpoae^  nnder  a  contract  of  hire  which 
boond  him  to  do  ao»  aa  long  aa  ahe  remained  in  hia  aervioe:  DavU  v.  State,  52 
Ala.  857.  ^Hie  ownerahip  of  the  boilduig  ia  properly  laid  in  M.,  in  an  indict- 
ment diarging  the  feloniona  burning  of  the  dweUing-honae  of  A.,  if  the  build- 
ing ia  actually  owned  by  M.,  and  occupied  in  the  lower  atory  by  the  accnaed 
aaaatoreordiop,  the  burning  of  which  aet  fire  to  the  dwelling  of  A.  t  StoBter. 
Kroicktr,  24  ^'^a.  64. 

An  indictment  which  avera  that  the  defendant  did  bum  a  bam,  "then  and 
there  belonging  to  one  J.  8.,"  aoffidently  allegea  the  ownerahip  of  the  prop- 
erty: CommomoecM  v.  Bamttton,  15  Gray,  481.  8o  doea  one  alleging  the 
honae  burned  to  have  been  oocnpied  by  Hattie  Taylor  aa  a  reaidence:  Yomtf/ 
V.  CommcmweaUhf  12  Buah,  243.  And  again  it  ia  auflBdent  to  allege  the  own- 
erahip to  be  in  defendant^  when  in  fact  it  belonged  to  a  partnerahip  of  which 
he  waa  a  member:  CormMmwealth  v.  ChUetekt,  114  Maae.  272.  So  where  the 
indictment  deacribea  the  property  burned  aa  '*the  county  jail  and  priaon  of 
the  county  of  H.,  being  the  houae  of  L.  J.,  aheriff  and  jailer  of  aaid  oonnty, 
thia  ia  a  aufficient  allegatioa  aa  to  the  ownerahip:  Stevene  v.  Chmmomoeaitk, 
4  Leigh,  683.  And  an  indictment  which  deecribea  the  property  bumed  aa 
"  tiie  jail  of  Tallad^^a  County,  which  aaid  jail  or  building  waa  erected  for 
public  uae,"  ia  aufficient,  without  further  averment  of  ownerahip:  Lodbett  v. 
State,  63  Ala.  5.  Actual  occupation  and  poaaeaaion  ia  aufficient  to  aoatain 
the  allegation  of  ownerah^:  State  v.  Ta^hr,  45  Me.  322. 

Deeeripthn  qfPropertif. — The  common-law  form  of  indictment  for  araon  aim- 
ply  chaigea  defendant  with  burning  a  houae,  without  charging  auch  houae  to 
beadwelling-houae:  IWharton'a  Grim.  Law,  aea  840|  2Bi8hqp'a  Grim.  Proc, 
aec  83;  CommomweaUhr.  Poeeif,  4  Gall,  109;  a  G.,  2  Am.  Dec.  56a  Indiet- 
menta  which  deacribe  the  property  bumed  aa  the  honae  of  the  party  leaiding 
therein  are  good:  State  v.  Tooie,  76  Id.  602;  State  v.  StttdHfe,  4  Strob.  87^ 
'402.  Aa  to  the  meaning  of  the  word  *' honae'' in  thia  conneotion,  aee  the 
note  Impended  to  Wcrkman  v.  /na.  Co.,  22  Am.  Dec.  144.  When  the  atatute 
naaa  tiie  word  ''dweUing-honae^"  andh  word  muat  generally  be  employed  in 
the  indictment  ohaiging  araon,  and  Biahop  aaya  that  the  word  "houae,**  hav- 
ing a  broader  aignifioation,  will  not  anffioe:  2  Biahop'a  Grim.  Pmc,  aec  84. 
But  where  the  indictment  chaigea  that  defendant  aet  fire  to  and  burned  a 
.  eartain  honae  need  aa  a  dwelling-honae  in  the  night-time,  the  property  of 
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IL  H.,  in  the  eoaatj  of  H.,  H  ii  good:  MeLane  t.  State^  4  Oa.  888.  So  an 
indietment  olutfgmg  anon  and  daseribhig  the  baflding^  wlu 
ooeapied  l^  panooa  lodging  therein  at  night,  asa  "dweUing-honaa^"  although 
it  may  not  be  aooh  honae  in  the  ordinary  and  popular  acoeptation  of  that 
term,  ia  aaffident:  People  ▼.  OreuU,  I  Park.  Cr.  262.  And  an  indictment 
diarging  defendant  with  homing  "a  certain  other  honae  caOed  a  bam  and 
atible  of  one  R..  there  aitnate,  the  same  being  an  onthonae  not  adjoining  the 
dweUing-hooae,  nor  nnder  the  aame  roo^  bnt  aome  peraona  ninally  lodging 
therein  at  night,  to  wit^"  etc.,  ia  sufficient  nnder  the  Virginia  atatnte;  "a 
dwelling'hoiiae,''  in  anch  statute,  embracing  all  its  parcels,  and  including  snch 
oathooae  as  a  parcel  thereof:  Page  ▼•  ConmonweaUh,  26  Gratt.  043.  So  a 
diarge  tiiat  defendant  "  aet  fire  to  a  certain  grist-mill,  then  and  there  being 
owned  by  and  in  the  poaaeaaion  of  one  W.,"  is  a  sufficient  description  of  the 
property:  People  y.  Baynu^  66  Barb.  460;  S.  O.,  38  How.  Pr.  869.  A  dfr 
scriptioQ  that  the  property  burned  belonged  to  Peorce  and  Benali^yy  and  had 
been  formerly  oocupied  by  Vanarsdale  &  Co.,  is  sufficient  to  JdiatHy  tiM 
property:  PeopU  v.  ShaSmwold,  61  Col.  4C8.  Where  the  indlotmant  dniged 
the  burning  of  a  ''  certain  building  commonly  known  and  oallad  a  sugar- 
hooae,"  but  without  alleging  that  the  "  sugar-hooae  "  did  not  ocxiatitate  a 
dweUing-honse  or  its  out-buildings,  it  waa  held  good,  aa  the  statute  did  not 
use  the  term  *' sugar-house,"  though  apeoiaUy  mentioning  other  buildinga 
which  may  be  subject  of  arson":  Stater.  AiMer^  66  Vt  672. 

Kor  is  it  necessary  to  state  that  a  bam  burned  was  not  a  parcel  of  the 
dwelling-honsex  Bta/eger  v.  Commomiwfiftft,  108  Pa.  St  469;  neither  is  an  in- 
dictment defectiTe  which  deaoribea  the  property  burned  as  a  "oouae  or 
building,"  these  words  being  used  eridently  in  a  synonymous  sense  to  desig- 
nate the  same  property:  BitUe  ▼•  Moore,  61  Mo.  276.  But  one  is  defective 
which  charges  that  defendant  "felonionaly,  willfully,  and  maliciously  did  ael 
fire  to  and  bum  a  certain  bam  of  one  J.,  there  aitnate,  contrary  to  the  form 
of  the  act  of  assembly,"  eto.;  it  ahoold  further  charge  that  anch  bam  waa 
"not  a  parcel  of  the  dwening-houae,"  aa  this  is  an  essential  part  ol  the  da- 
aeription,  and  cannot  be  omitted:  Oiimm  t.  State,  64  Md.  447;  and  an  indiot* 
ment  is  bad  which  chaigea  defendant  with  setting  fire  to  and  burning  t 
"certain  building  oalled  a  Baloony**  in  thts^  that  it  doea  not  snow  for  what 
purpose  the  building  waa  ooeapied:  State  t.  O'Coiuiell,  86  Ind.  266.  Under 
a  atatnte  providing  that  "every  peraonwho  ahall  willfully  set  fire  jo  or  bunt 
in  the  night-time,  any  store  or  warehonse  not  adjoining  to  or  within  the  oof^ 
tilage  of  any  inhabited  dwelling-houae,  ao  tiiat  such  hooae  ahall  not  be  m^ 
dangeredby  anch  firing  shall,  upon  conviction,  be  adjudged  guilty  of  araon," 
etc,  it  ia  not  necessary  in  an  indictment  charging  the  buming  of  such  build* 
ing  to  negative  the  exception  contained  in  the  statute,  and  allege  that  the 
house  burned  waa  not  within  the  curtilage  of  an  inhabited  dwelling-houae  aa 
ipedfied  in  the  statute:  People  v.  Pierce,  11  Hun,  633.  An  indictment  al- 
leging that  defendant  burned  a  oertain  building  called  a  bam,  bnt  not  stating 
whether  or  not  a  dwelling-house  waa  thereby  burned,  ia  good,  under  the  New 
Hampshire  atatnte:  State  v.  Bmermm,  63  N.  H.  619. 

/aIo^ — At  common  law,  the  indictment  for  arson  must  allege  the  intent 
at  the  time  of  the  buming  to  have  been  that  it  waa  willfully  and  maliciously 
aa  well  aa  felonionaly  done:  1  Wharton'a  Grim.  Law,  aea  839;  Biahop'a  Orim. 
P^oc,  aea  4S;  aee  alao  the  prinoq^  caae.  Such  waa  tiie  rale  at  an  ea^JT 
date  in  aome  ei  the  atatea:  StaU  v.  Qcffrty,  4  Chand.  166.  It  aeema  thai 
thsfe  moat  be  an  allegation  of  felonioua  intent:  MoU  v.  Stale,  29  Ark.  147{ 
State  T.  Jokmeom,  19  Iowa,  280;  for  without  such  allegation  the  indictment  ia 
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fOdlydilnlife:  AdfeT.iZ^jper,  88  N.  0.660.  Of  ooaiM^  aaan^gntkntfaa* 
diifwidimt  **f6looiooily,  willfiinjr,  and  malicionrij  did  bim  and  otma  to  ba 
lmnied,'*wooldbeaiiffideiitx  People  r.  Mpen,  70  0/1.76;  Poltiem  r.  Staie,  14 
Mo.  463;  8kUe  ▼.  Simpeon,  2  HAwki»  460.  Hie  indiotDMnt  rnoft  ohaxgo  tiio 
erime  to  have  been  done  malifliiwialy,  and  cfaacging  it  to  have  been  done 
"  feloniously,  wiUfnlly,  and  unlawfully  "is  insofficient:  KdUnbeeiY.  State,  99 
Am.  Dec  166;  for  the  indiotment  iaesaentaaUy  defectire,  and  moat  be  qnadied 
unless  it  aveia  that  the  act  of  boniing  waa  oommitted  malidooaly:  Jeteer. 
iSta^  28  Miss.  100.  Bnt  the  indictment  need  not  diargo  in  direet  tenna  that 
the  baming  waa  willfully  done,  for  an  allegation  that  the  defendant  did  the 
burning  "  unlawfully,  malicioaaly,  and  felonioiialy  "  is  eqniralait  to  a  ohafge 
that  the  act  was  willfully  done,  for  it  is  in  &ct  an  aTenneot  that  it  was  de- 
signed, intended,  and  hence  wiUfnl:  People  ▼.  ffaifnee,  55  Barb.  460;  8.  O.9  88 
How.  Pr.  869;  Okapmamr.  Oommommeakk,  5  Whart.  427.  And  an  allegation 
that  the  prisow '*  wiUfoUy  and  fekmoasly  **  set  fire  to  the  building  is  eqi^^ 
lioft  to  an  ttfennmt  tfnttiie  actwasdone  **willfnlly,  malicionsly,  andimlaw- 
fQny"t  Teemg  t.  Chmtmmwealih,  12  Boah,  213.  80  an  indiotment  iHiiiA 
diafgea  that  defendant  willfolly  set  fire  to  and  horned  a  *' boilding  erected  lor 
a  dweUing-honae''  anfficiimtly  ohargea  the  intent:  OommontweaUk  ▼.  Sqtdn^  1 
Met.  258.  And  again,  an  indiotmont  anffioiently  allegea  the  intent  with 
whion  the  burning  waa  done,  if  it  ohargea  the  act  to  hare  been  wiUfolly  dona. 
It  is  not  necessary  that  the  indictment  ahoold  aver  in  terms  that  defendant 
with  intent  to  bum,  set  fire  to  the  house  and  homed  the  same:  ^^lonuis  t 
State,  41  Tez.  27.  In  North  Carolina,  an  indictment  for  arson  ia  defsoti?« 
which  6mita  the  allegation  that  the  homing  was  done  with  "intent  to  injure 
and  defraud"  some  person:  Stater.  JBngkmd,  78  N.  C.  352;  State  v.  Porter,  90 
Id.  719.  But  in  Maine^  the  indictment  need  not  eiLpressly  allege  the  intent^ 
when  the  crime  is  oommitted  by  directly  setting  fire  to  the  dwelling-hoose  of 
another:  State  t.  BUI,  55  Me.  865.  The  indictment  in  this  case  contained 
the  allegation  that  tiie  homing  waa  done  "felonioosly,  wiUfoUy,  and  ma- 
liciously.'' From  this  allegation,  as  we  hare  seen,  the  intent  is  presomed. 
In  an  indictment  for  setting  fire  to  an  insored  building,  it  is  necessary  to 
allege  the  goilty  intent,  namely,  tiiat  the  prisoner  set  the  fire  with  intent  to 
Injore'the  insorer:  Staadenr.  Pecpis,  82 HL 482;  QtieemT.  Bryame,  12X7.  a 
a  p.  161;  Peoplex.  Sehwarte,  82  00.  160;  Oonmumwea&h  v.  Ooldeteim,  114 
Mass.  272. 

Bwmiiig. — In  common-law  indictments,  the  allegation  charging  the  criminal 
•ot  in  the  crime  ol  arson  employs  the  word  "bom  ":  1  Bishop's  Crim.  Proc, 
aec  618;  2  LL,  sec  46.  Periiape  the  better  practice  would  be  to  use  both 
the  words  "set  fire  to"  and  "bum,"  or  at  least  to  follow  the  words  d  Hm 
statute;  for  it  has  been  determined  that  it  is  not  sufficient  to  use  tiie  woidi 
"set  fire  to"  the  building;  but  that  the  word  "bum"  must  be  en^kyed, 
that  being  the  word  used  in  the  statute  to  define  the  crime  of  arson:  Eemt 
T.  Ob97i9ncmo0titt^  5  Qratt.  664.  Maintaining  the  same  mle^  aee  Cbran's  Ota^ 
7  Id.  619;  Page  r.  CommomoeaUk,  26  Id.  948.  The  Wisconshi  statute  con- 
tains  the  word  "bum,"  and  the  indictment  must  follow  the  statute:  State  t. 
Oqfreif,  4  Ohand.  166.  Such  is  the  rule  in  Arkansas:  See  the  principel  caae; 
also  ifotf  V. /fflol^  29  Ark.  147.  And  hi  Maryland,  in  the  case  of  Coeftnuis  t. 
Actfe.  6  Md.  400,  it  is  held  that  an  indictment  alleging  that  the  accused  "  felo- 
niously, unlawfully,  and  malicioualy did  set  fire  to  a  certain  dwelling-houss^" 
Is  defectnre,  as  it  does  not  charge  that  the  house  was  "burned,"  because  at 
ewnmon  law  neither  an  attempt  nor  an  intention  to  bum  a  house  will  amount 
to  arson  unless  some  part  is  actually  burned;  and  the  word  "bum"isneces- 


Digitized  by  VjOOQIC 


Deo.  1862.]  Mart  v.  State.  75 

nrj  in  all  indietmenti  duurging  the  crime.  An  aTerment  that  defendant 
''boned  and  oaneed  to  be  burned  "  in  raffieient:  8kUe  y.  Price,  11  N.  J.  L. 
203;  or  "did  set  fire  to^  bun,  and  oonsnme":  State  y.  Simpson,  2  Hawks, 
460.  In  the  caae  of  ffowel  ▼.  CkmmomoedUh,  6  Qratt.  670,  the  court  say: 
"We  are  not  eatisfied  that  'setting  fire  to'  and  'burning'  haye  been  estab- 
tiahed  by  any  legal  authority  to  be  synonymous,  so  as  to  justify,  in  an  indict- 
ment upon  the  statute,  substitution  of  the  former  words  in  the  place  of  the 
other."  This  is  an  early  case  (1848),  and  ten  yean  later  we  find  the  court  in 
Ifaine  holding  that  in  an  indictment  upon  the  statute  containing  the  word 
"bom,"  it  is  sufficient  to  allege  that  defendant  "set  fire  to"  the  building: 
State  T.  Taylor,  45  Me.  922.  In  many  of  the  states,  the  allegation  that  the 
aoeoaed  "set  fire  to  "  the  building  is  sufficient:  MUchaiY.  State,  6  Coldw.  63| 
PecgpfeT.  Mfen,  20  OaL  76;  Wo{fY.  State,  53  Ind.  80;  Woo^ord  y.  People, 
f2H.  Y.  117;  &  0.,  20  Am.  Bep.  464;  or  that  he  "set  fire  to  and  caused  to 
be  bomed":  Siate  t.  Johuon,  19  Iowa»  230;  or  that  defendant  "did  set 
[omitting  tiie  word  "fire  "]  to  the  building,  then  and  there,  by  the  spread- 
ing of  soflli  flie^  did  bum  and  consume,"  is  good.  This  under  a  statute  the 
words  of  whioh  aro^  "eyery  penon  who  shall  set  fire  to  and  bom,"  etcx  Pol' 
stay.  i8tofe,141fo.46S. 

Vakm,  —Where  tiie  ponJahment  depends  upon  the  yafaieof  the  property 
burned,  an  indictment  lor  anoii  is  defeottye  which  does  not  allege  the  yalue 
ai  the  properly  destroyed:  JMfdky  t.  State,  7  Bbckf.  168;  Clark  y.  People,  1 
Beam.  117.  INit  when  the  pudahment  does  not  depend  upon  such  yalue,  it 
— ed  not  be  changed:  OommtmweaUk  y.  ffamOitm,  15  Gray,  480.  Aatheyalue 
ef  tiie  building  and  oantonti  bomed  is  not  an  element  of  the  crime  in  the 
ibiid  degree^  in  Alahamai  it  need  not  be  ayerred:  Brown  y.  Staie,  52  Ala. 
S4S. 

Bmmm  9^big  la  Bome,  —In  drawing  an  indictment  for  arson  under  a 
statute  which  makes  it  an  aggrmyated  crime  to  bum  a  building  in  which  a 
koman  being  is  staying^  lodgings  cr  residing,  the  indictment  must  charge 
that  there  was  soch  being  in  the  hoose  at  the  time  of  the  burning,  and  the 
words  of  the  statate  in  this  respect  must  be  set  out  in  full:  Dick  y.  State,  53 
Mjss.  884;  Stater.  AguUa,  14  Mo.  180;  Pager.  Comnumwealth,  2d QniL  943; 
Xocyy.  State,  15 ^Hs.  18;  Beaumtrnt  y.  State,  1  Tez.  App.  533^  Wooc(ford  y. 
People,  62  K.  T.  117;  &  0.,  20  Am.  Bep.  464.  But  the  indictment  need  not 
state  the  name  of  the  person  in  the  house  at  the  time  that  the  burning  takes 
place:  State  y.  AgtiOa,  14  Mo.  130.  And-where  the  accused  is  charged  with 
the  homing  of  aeyeral  houses,  and  the  indictment  alleges  that  there  was 
"within  such  dwelling-honsee  some  human  being,"  an  objection  that  this 
aPegatioo  imported  but  one  being  in  all  the  houses,  without  specifying  in 
^riddh,  and  tiiat  therefore  there  waa  no  sufficient  allegation  as  to  any,  is  un- 
tsnaUe;  for  the  fair  ccnstrocti<Hi  of  the  language  is,  that  there  waa  a  human 
befaigineach:  Woocfford  r.  People,  62  N.  T.  118;  a  C,  20  Am.  Bep.  464. 

Dbqbsb. — In  thcee  states  haying  a  statute  which  diyides  arson  into  dif- 
ferent degrees  according  to  the  circumstances  under  which  the  crime  is  com- 
mitted, and  profiding  different  punishments  for  the  diffsrent  degrees,  "the 
indictment  amsl  aDege  the  distinguishing  drcnmstances  of  the  degree  for 
idnch  tiie  pnirfshnwnt  is  to  be  inflicted":  2  Bishop's  Grim.  P^oc,  sec  48  a, 
eaUng  Brown  r.  State,  92  Alk.9i5i  Woocffordr.  People,  9211.  Y.  117;  8.0., 
SO  Am.  Bep.  464.  As  to  the  form  of  indictment  in  such  case,  see  Cheatham 
y.  State,  50  Ala.  41.  An  indiotment  charging  arson  in  the  first  degree  will 
not  support  a  conyiction  for  the  crime  in  the  third  degree:  I>ediem  y.  PeopU, 
22  K.  Y.  178,  royersing  the  decision  of  the  supreme  court  in  the  same  < 
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reported  In  4  Ftok  Or.  608.  And  eo  where  the  itstate  dhridee  anoii  Into 
three  degrees,  cleerlj  defining  the  dronnutuioei  whidi  eonetitnte  the  erime 
In  the  first  and  eeconddegreeiy  and  further  providing  tiiat  "  arson  oommitted 
nnder  sooh  droomstanoes  as  do  not  constitate  arson  in  the  first  or  second  de- 
gree, is  arson  in  the  third  dsgrea^"  an  indictment  merely  alleging  the  crime 
in  the  general  terms  ol  the  statute^  and  following  anak^gons  forms  given  lor 
the  hi^rbor  degrees,  witiioat  aveiTing  any  facts  or  droomstanoes  oonstttnting 
the  ofisnse  In  sooh  hi^ier  degrees,  is  neoesssrily  an  indictment  In  the  third 
degree:  Bromm  r.  State,  62  Ala.  846. 

Place.— The  erime  of  arson  being  local  in  its  natore^  the  allegation  in  tiie 
indictment  as  to  the  locality  of  the  properly  bnmed  should  be  reaaonahly 
certain  in  this  particnlar.  It  has  been  held  HuA  a  local  desor^^tian  is  re- 
quired,  and  that  the  words  "there  sitoate "  are  materialt  Stale  t.  Ck^ftrtif,  4 
Chand.  166.  And  so  where  the  indictment  described  the  bnilding  borned  as 
being  in  the  sixth  ward  of  New  York  Gity»  when  in  fact  it  was  in  the  fifth 
ward  of  that  city,  it  was  held  that  the  accused  conld  not  be  oonvicted  nnder 
the  indictment!  People  ▼.  Slatet,  6  Hill,  401.  The  later  cases  allow  a  more 
liberal  allegation  as  to  the  locality  of  the  property  borned,  as  an  averment  in 
the  indictment  Is  soffident  which  statrs  that  the  defsndant  at  a  time  nynrwA 
in  the  ooonty  where  the  indictment  was  loond,  then  and  there  felotrfonaly 
homed  a  boflding.  Is  soffident:  People  v.  VTooiey,  44  OaL  494.  So  an  indict- 
ment Is  good  which  charges  tiiat  the  aoensed  "did,  in  the  eoonty  of  Gray- 
son,  willfiilly  bom  certain  praiiie,  the  said  prairie  not  being  Ids  own  "i  Staie 
V.  WkUet  41  Teoc  04.  And  an  indictment  for  homing  a  bam  sitoated  In  a 
certain  place,  within  the  Jorisdiction  of  the  ooort^  soffideotly  describes  the 
loostion  of  the  bam  when  it  alleges  it  to  be  within  the  cartilage  of  the 
dwelling-hoose  of  A;  and  it  need  not  also  aver  that  soch  dweDing-hoose  is 
located  In  the  plaoe  first  named:  CcmmowmeaUk  v.  Barmtf^  10  Cosh.  480l 
Again,  an  indictment  alli^ging  that  the  prisoner  "at  P.,  in  tfie  eoonty  of  BL, 
did  wHlfolly  and  malidoosly  set  fire  to  and  bom  a  certain  bam,  .  •  •  •  and 
the  said  bam  did  then  and  there  volontarily  bom  and  eonsnms^"  contains  a 
soffident  averment  as  to  the  locality  of  the  bam:  (kmrnrnmaMk  v.  LauA,  1 
Gray,  408;  to  the  same  effMt  Is /Stole  V. /Viofl^  11 K.  J.  L.  201. 

Anrnra. — An  indictment  lor  an  attempt  to  bom  a  boildiBg  need  not  de- 
ecribe  the  oombostible  materials  need  for  tiiat  porpose:  OommmweaUk  v. 
J^8CHish.629;  ifcIWev.Pecpfe,20Mich.6a  Norneed  It  state  the 
partimilar  manner  in  which  the  atten^  was  made:  PeBfie  v.  Bmk,  4  HiD, 
188.  See  also  iSfailsv.i/bAiisoii,  10  Iowa,  288.  Under  an  Indletmsnt  for  arson, 
a  party  may  be  convicted  of  an  atten^  to  commit  tiie  erinet  Tmmg  v.  Gnu- 
flnomeeoM,  12  Bosh,  248.  An  indictment  lor  an  attend  to  bom  a  boHding 
Is  not  bad  for  dopUdty,  althoogh  it  seta  forth  a  titeshhig  and  entering  as 
well  as  an  attend  to  bom  it^  aftsr  the  trsash  id  eaiiy  t  CmmmmmmtiAw. 
irani^l0]iel488L 
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r  ID  Bail  n  Biobt  or  Aooused  which  no  Judge  or  ooorl  oia  pto|^ 
orfy  r«fiiM^  except  in  capital  oases  where  the  proof  is  erident  or  tiie 
presomption  great. 

fciTUTB  HAxnro  Aimrwioy  to  Bail  Mattsb  of  I>iBOBxnoiry  in  all  oases 
where  the  punishment  is  death,  woold  conflict  with  the  OlJif omia  coq« 
stitntiooy  in  so  to  as  it  a£focted  oases  other  than  those  where  the  prod  is 
evident  or  the  presnmption  great. 

iMmoTMMWt  XM  Oaloobitia  IB  MoBB  THAN  MxBB  AoouaATioii  bssed  upon 
pvobable  oanse,  being  an  aocnsation  based  npon  l^gal  tftstfmony  of  a 
direct  and  pocithre  character,  and  the  ccnoorring  judgment  of  at  least 
twelre  of  the  grand  jnron  that  npon  the  eridenoe  pteeented  to  them  the 
delendant  ii  guilty. 

€teA>D  JuKT  ouoBT  TO  FiHD  Imdhotmsnt  wfaott  all  the  eridenoe  bef ofe  them 
tsken  together  is  each  as  in  their  judgment  wonld,  if  nnssplained  or 
nnoontndioted,  warrant  a  oonTiotion  by  a  trial  jn^j  otherwise^  they 
ahoold  not  find  an  indictment. 

JmrnoBOBBn  fob  Oafital  Owwksva  FuKNismBi  of  Itself  FBanTMRiOH  of 
OtmiT  too  great  to  entitle  defendant  to  bail  as  a  matter  of  right  nnder 
the  California  oonstitntion,  or  as  a  matter  of  discretion  nndsr  the  stite 
legislation  in  that  regard. 

Wmao  OF  Gbaitd  Jubt  oAinroT  bb  Rbvijcwbd  on  Apfuoatioh  fob  Bail 
in  capital  cases,  as  no  provision  is  made  by  statute  for  preserving  the 
testimony  taken  before  sooh  jnry,  and  particolarly  as  the  disdoenre  of 
snch  testimony,  except  in  certain  named  cases,  is  impliedly  prohibited. 

FBBSuxmojr  of  Guilt  ABianro  fbom  Iitpicticbmt  nr  Cafital  Oasis,  on 
f^lioation  for  bail,  cannot  be  rebutted  by  affidavits  or  oral  testimony 
as  to  the  gnilt  or  innocence  of  the  aocosed,  except  nnder  special  and  ex- 
traoidinary  eironmstsnces,  and  malice  or  mistake  in  the  institution  o^ 
the  proeecntion  oannot  be  oonsidered  as  snoh  a  oironmstanoe. 
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Wbat  abb  CiBouimAKCis  OF  EzTRAOBDiNABr  Chabactib,  oh  Afpuca* 
noK  lOB  Bail  in  capital  case,  after  indictment^  as  will  Jnitify  the  oon- 
■ideratian  of  evidence  offered  to  rebut  the  presumption  of  guilt  arising 
from  the  indiotment^  stated.  Among  such  are  the  existence,  at  the.  time 
of  the  indiotmenti  of  great  popular  excitement  against  the  prisoner 
likely  to  bias  or  warp  the  judgment  of  the  grand  jurors;  the  existence  of 
the  party  diarged  to  have  beoi  murdered;  or  a  dear  confession  of  guili 
by  another. 

Eail  mat  SoMBmaM  bb  Allowbd  in  Oartal  Oasu  ajtbb  IirDiomBNT, 
thoa£^  no  special  or  extraordinary  droumstances  exist.  As  where  the 
poblio  prosecutor  admits  that  under  the  evidence  obtainable,  no  convic- 
tion of  a  ci^tal  dEsnse  can  be  had;  or  where  on  the  trial  the  jury  have 
disagreed;  or  where,  after  Tardict,  a  new  trial  has  been  granted  on  the 
ground  of  insnffidenoy  of  the  evidence  to  sustain  the  verdict  of  guilty. 
In  sndk  cases  the  oonrt  may,  in  its  discretion,  without  further  evidence 
of  the  guilt  or  innonmoe  of  the  accused,  allow  bail 

Iv  Oartal  Oabb,  ajtbb  Indhotmbnt,  Bail  mat  Sometimbs  bb  Aujofwmts 
independently  of  the  merits  of  the  prosecution,  as  where  the  trial  is 
Bnreasonably  delayed  or  postponed  from  term  to  term,  even  upon  suffi- 
dent  reasons;  or  where  an  event  happens  which  ends  or  postpones  in- 
definitely the  further  prosecution  of  the  proceeding,  as  by  repeal  ol  tiie 
statute  giving  jurisdiction  to  tiy  the  indictment^  without  conferring  the 
jurisdiction  on  another  tribunal,  or  where  the  law  oreatiBg  the  oflEbnse 
oharged  has  been  repealed  without  a  lossiyaUuii  ol  the  penalty  lor  past 


Appligatior  for  bail.    The  opinion  states  the  fiiots. 

L.  QuMit^  for  the  application. 

F.  M.  Piaieyy  aUamey^eneralf  eofUra. 

By  Court,  Fxeld,  G.  J.  The  defendants  were  indicted  tat 
the  murder  of  William  Carrol  by  the  grand  jury  of  Tuolumne 
County,  at  the  January  term  of  the  court  of  sesBions  of  that 
county,  and  their  application  to  the  county  judge  to  be  ad- 
mitted  to  bail  was  refused.  They  now  make  a  similar  appli- 
cation to  this  court  based  upon  the  papers  used  and  the 
evidence  taken  before  the  county  judge.  The  papers  are  the 
indictment,  which  is  in  the  usual  form,  and  one  whic  h  would 
sustain  a  conviction  of  murder  in  the  first  degree,  and  the 
bench-warrant  issued  to  the  sheriff  upon  the  filing  of  the  in- 
dictment. The  evidence  consists  of  the  depositions  of  several 
witnesses,  detailing  the  circumstances  attending  the  homicide, 
and  which  go  to  show  that  the  offense  is  less  in  degree  than 
that  for  which  the  defendants  are  indicted,  if  not  to  change 
the  entire  character  of  the  act.  The  counsel  of  the  defend- 
ants offers  to  produce  before  us  the  witnesses  examined  by  the 
county  judge,  if  objection  be  taken  to  the  form  in  which  the 
evidence  is  presented,  and  by  stipulation  between  him  and 
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{he  attomey-generaly  the  application  is  considered  as  made 
npon  a  return  to  a  writ  of  habeas  corpus  issued  for  the  purpose 
of  giving  bail  under  the  statute.  The  attorney-general  resists 
the  application  mainly  upon  two  grounds,  which,  without 
using  his  language,  may  be  stated  substantially  as  follows: 
1.  That  the  indictment  of  itself  famishes  so  great  a  presump- 
tion of  the  defendants'  guilt  as  to  deprive  them  of  the  right 
right  to  bail;  and  2.  That  the  finding  of  the  grand  jury  can- 
not be  reviewed  on  the  application,  or  its  effect  in  creating 
•ach  a  presumption  against  the  defendants  be  repelled  by  affi- 
davits or  oral  testimony  as  to  their  guilt  or  innocence. 

1.  The  constitution  of  the  state  declares  that  ^'all  persons 
•hall  be  bailable  by  sufficient  sureties  unless  for  capital  offenses, 
where  the  proof  is  evident  or  the  presumption  great ":  Art.  1, 
eec.  7.  The  criminal  practice  act,  however,  provides  that  '^  a 
person  charged  with  an  ofiianse  may  be  admitted  to  bail  before 
oonviction,  as  follows:  1.  As  a  matter  of  discretion  in  all  cases 
iriiere  the  punishment  is  death;  2.  As  a  matter  of  right  in  all 
other  cases";  and  that  '^no  person  shall  be  admitted  to  bail 
when  he  is  charged  with  an  offbnse  punishable  with  death, 
when  the  proof  is  evident  or  the  presumption  great":  Sees. 
609,  510.  The  constitution,  as  will  be  thus  seen,  secures  to 
the  citisen  accused  the  right  to  bail  in  all  cases,  except  when 
diarged  with  a  capital  offense,  and  even  then,  unless  the  proof 
€i  guilt  is  evident  or  the  presumption  of  it  is  great.  The 
statute,  on  the  other  hand,  renders  the  admission  to  bail  a 
matter  of  discretion,  where  the  punishment  is  death,  unless 
such  evident  proof  or  great  presumption  exist.  In  this  respect 
the  statute  conflicts  with  the  fundamental  law.  The  admis- 
sion to  bail  in  capital  cases,  where  the  proof  is  evident  or  the 
presumption  is  great,  may  be  made  a  matter  of  discretion,  and 
may  be  forbidden  by  legislation,  but  in  no  other  cases.  Li  all 
other  cases,  the  admission  to  bail  is  a  right  which  the  accused 
can  claim,  and  which  no  judge  or  court  can  properly  refuse. 

The  inquiry,  then,  arises  as  to  the  effect  of  the  indictment 
in  creating  a  presumption  of  the  defendants'  guilt.  Formerly 
an  indictment  was  regarded  as  a  mere  accusation,  which  the 
grand  jury  ought  to  find  if  probable  evidence  were  adduced 
in  its  support  "But  great  authorities,"  says  Chitty,  "have 
taken  a  more  merciful  view  of  the  subject,  and  considering  the 
ignominy,  the  dangers  of  perjury,  the  anxiety  of  delay,  and 
the  misery  of  a  prison,  have  argued  that  the  grand  inquest 
ought,  as  far  as  the  evidence  before  them  goes,  to  be  con* 
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▼inoed  of  the  guilt  of  the  defendant  What  was,  therefore, 
anciently  said  respecting  petit  treason  may  be  applied  to  all 
other  offenses;  that  since  it  is  preferred  in  the  absence  of  the 
prisoner,  it  ougfii  to  be  stipported  by  substantial  testimonies'': 
1  Crim.  L.  818.  The  more  merciful  view  of  the  subject  thus 
referred  to  is  secured  by  statute  in  this  state.  Our  criminal 
practice  act  declares  that  the  grand  jury  ^^  shall  receive  none 
but  legal  evidence,  and  the  best  evidence  in  degree,  to  the 
exclusion  of  hearsay  or  secondary  evidence''  (sec  210);  and 
though  not  bound  to  hear  evidence  for  the  defendant,  ^^  that  it 
is  their  duly  to  weigh  all  the  evidence  submitted  to  them,  and 
when  they  have  reason  to  believe  that  other  evidence  within 
their  reach  will  explain  away  the  charge,  they  should  order 
such  evidence  to  be  produced"  (sec.  211);  and  that  they 
^  ought  to  find  an  indictment  when  all  the  evidence  before 
them,  taken  together,  is  such  as  in  their  judgment  would,  if 
unexplained  or  uncontradicted,  warrant  a  conviction  by  the 
trial  jury"  (sec.  212);  and  of  course  ought  not  to  find  an  in- 
dictment when  the  evidence,  taken  together,  if  unexplained 
or  uncontradicted,  would  not  warrant  such  conviction.  The 
indictment  is,  then,  something  more  than  a  mere  accusation 
based  upon  probable  cause;  it  is  an  accusation  based  upon 
legal  testimony,  of  a  direct  and  positive  character,  and  is  the 
concurring  judgment  of  at  least  twelve  of  the  grand  jurors, 
selected  to  inquire  into  all  public  offenses  committed  or  tri- 
able  within  their  county,  that  upon  the  evidence  presented  to 
them  the  defendant  is  guilty.  Such  being  the  case,  an  indict* 
ment  for  a  capital  offense  does  of  itself  furnish  a  presump* 
tion  of  the  guilt  of  the  defendant  too  great  to  entitie  him  to 
bail  as  a  matter  of  right  under  the  constitution,  or  as  a  mat- 
ter of.  discretion  under  the  legislation  of  the  state.  It  creates 
a  presumption  of  guilt  for  all  purposes  except  the  trial  before 
a  petit  jury.  In^leed,  if  it  did  not  create  such  presumption, 
the  defendant  held  under  it,  or  by  virtue  of  the  warrant  based 
upon  it,  without  other  evidence  of  his  guilt,  would  be  entitled 
to  his  discharge  absolutely.  If  it  furnished  no  such  presump- 
tion, it  would  not  justify  the  exaction  of  bail  or  the  detention 
of  the  defendant. 

The  authorities  concur  in  sustaining  these  views.  Thus,  in 
the  ease  of  State  v.  MUUj  2  Dev.  L.  421,  the  supreme  court  of 
North  Carolina  says:  ^' After  bill  foxmd,  a  defendant  is  pre- 
sumed to  be  guilty  to  most  if  not  to  all  purposeF,  except  that  of 
a  fair  and  impartial  trial  before  a  petit  jury.    This  presump- 
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tion  IB  BO  Btrong  that  in  the  case  of  a  capital  felony,  the  party 
cannot  be  let  to  bail."  And  in  Eight  v.  United  States^  1  Morris, 
410  [48  Atti.  Dec.  Ill],  the  suprenle  court  of  Iowa  says:  ^^An 
indictment  furnishes  no  presumption  of  guilt  against  a  pris* 
oner  when  he  is  upon  his  trial,  but  so  fSsir  as  it  regards  all 
intermediate  proceedings  between  the  indictment  and  trial,  it 
famishes  the  very  strongest  possible  presumption  of  guilt,  if 
the  grand  jury  is  the  appropriate  organ  of  the  law  to  decide  in 
the  first  instance  upon  the  guilt  or  innocence  of  the  accused, 
and  their  finding  of  a  true  bill  is  conclusive  so  fSsir  as  to  put 
him  upon  his  trial  and  to  control  all  the  intermediate  proceed- 
ings.  It  is  then  functua  officio j  and  raises  no  further  presump* 
tion.'' 

2.  The  indictment  thus  creating  a  great  presumption  of  guilt 
against  the  defandants,  the  important  questions  arise,  whether 
the  finding  of  the  grand  jury  can  be  reviewed  on  the  application 
for  baO,  or  its  efflsct  in  creating  such  preeumption  be  repelled 
by  aflSdavits  or  oral  testimony  as  to  their  guilt  or  innocence. 

The  doctrine  of  the  adjudged  cases,  both  in  England  and 
the  United  States,  is,  that  in  capital  cases,  on  the  application 
for  bail,  no  inquiry  can  be  had  as  to  the  evidence  taken  before 
the  grand  jury,  as  the  deliberations  of  that  body  are  secreti 
and  the  law  does  not  permit  the  testimony  received  by  them 
to  be  disclosed.  Indeed,  upon  such  application,  the  rule  in 
England  is  to  limit  the  examination  as  to  the  defendant's  guilt 
or  innocence  to  the  depositions  and  proofs  upon  which  he  was 
committed:  1  Chitty's  Crim.  L.  129;  People  v.  MeLeodj  1  Hill 
(N.  Y.),  894  [37  Am.  Dec.  828].  In  Lord  Mohun's  Case,  1 
Salk.  104,  the  court  says:  ^^  If  a  man  be  found  guilty  of  murder 
by  the  coroner's  inquest,  we  sometimes  bail  him,  because  the 
coroner  proceeds  upon  depositions  taken  in  writing,  which  we 
may  look  into;  otherwise,  if  a  man  be  found  guilty  of  murder 
by  a  grand  jury;  because  the  court  cannot  take  notice  of  their 
evidence,  which  they  by  their  oath  are  bound  to  conceaL" 
And  Chitty,  in  his  treatise  on  criminal  law,  says:  '^A  man 
charged  with  murder  by  the  verdict  of  the  coroner's  inquest 
may  be  admitted  to  bail,  ....  though  not  after  the  finding 
of  an  indictment  by  the  grand  jury;  the  reason  of  which  dis- 
tinction may  be,  tiiat  in  the  first  case  the  courts  have  the 
depositions  to  examine;  whereas,  in  the  latter  case,  the  evi- 
dence is  secret,  and  does  not  admit  of  a  smnmary  revision": 
1  Chittjr's  Crim.  L.  180.  The  same  view  with  reference  to  the 
evidence  upon  which  an  indictment  is  fovmd  would  seem  to  be 
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followed  by  the  supieme  court  of  Louisiana,  in  the  case  of 
Territory  y.  Benaitj  1  Mart  142.  The  report  of  that  case  is 
very  imperfect,  but  from  the  opinion  we  infer  that  reference  on 
the  motion  was  made  to  the  testimony  befixre  the  grand  jury. 
The  indictment  was  for  a  capital  offense,  and  the  motion  was 
to  have  the  defendant  bailed;  but  the  coort  said:  ^^  It  cannot 
be  done;  baQ  is  never  allowed  in  offenses  punishable  by  death, 
when  the  proof  is  evident  or  the  presumption  great  On  a 
coroner's  inquest  finding  a  person  guilty  of  a  capital  crime, 
the  judges  have  often  looked  into  the  testimony,  which  the 
coroner  is  bound  to  record,  and  when  they  have  been  of  opinion 
that  the  jurors  had  drawn  an  illogical  conclusion,  admitted 
the  party  to  bail.  But  as  the  evidence  before  the  grand  jury 
is  not  written,  and  cannot  be  disclosed,  the  same  discretion 
and  control  cannot  be  exercised,  and  the  judges  cannot  help 
considering  the  finding  of  the  grand  jury  as  too  great  a  pre- 
sumption of  the  defendant's  guilt  to  bail  him.  We  recollect 
no  case  in  which  it  was  done.'' 

The  statute  of  this  state,  in  rq^ulating  the  proceedings  be- 
fore grand  juries,  makes  no  provision  for  the  preservation  of 
the  testimony  which  may  be  taken  before  them.  And  though 
it  does  not  in  express  terms  prohibit  the  disclosure  of  the  testi- 
mony taken,  it  does  so  impliedly.  It  designates  the  cases  in 
which  a  grand  jury  may  be  required  to  disclose  the  testimony 
of  a  witness  (sec.  218);  and  thus  in  effect  declares  that  such 
disclosure  shall  not  be  required  in  any  other  cases.  And  there 
are  evident  reasons  of  public  policy  forbidding  the  disclosure, 
except  in  the  enumerated  cases.  The  testimony  cannot,  there- 
fore, be  received,  if  offered,  and  as  a  consequence,  the  finding 
of  the  grand  jury  by  the  indictment  cannot  be  the  subject  of 
review  upon  the  application  for  baiL 

Can  affidavits  or  oral  testimony  as  to  the  guilt  or  innocence 
of  the  defendants  be  received  to  repel  the  presumption  arising 
from  the  indictment?  We  are  clearly  of  the  opinion  that  they 
cannot  be  received,  unless  special  and  extraordinary  circum- 
stances exist,  and  there  are  no  such  circumstances  shown  in 
the  present  case.  To  permit  such  a  procedure  in  ordinary 
cases,  where  no  such  circumstances  exist,  would  result  in  ren- 
dering  the  application  for  bail,  in  the  majority  of  cases,  in 
effect  a  trial  upon  the  merits.  If  such  evidence  were  admissi- 
ble on  the  part  of  the  defendant,  the  public  prosecutor  could 
justiy  claim  a  right  to  controvert  it;  and  Uius  counter-affi- 
davits or  conflicting  oral  testimony  would  be  presented,  ''trans- 
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terming"  as  is  justly  observed  by  the  supreme  court  of  New 
York,  in  People  v.  Hylevy  2  Park.  Cr.  671,  ^^  a  motion  to  bail  into 
an  examination  into  the  guilt  or  innocence  of  the  prisoner." 
''The  rule/'  continues  the  court  in  that  case,  ^^ seems  to  be 
well  settled  to  the  contrary,  and  with  reason,  because  to  open 
the  whole  question  of  guilt  or  innocence  to  proof  on  a  motion 
to  admit  to  bail  would  be  attended  with  most  serious  incon- 
venience." 

The  rule  precluding  evidence  of  the  character  we  have  des- 
ignated, unless  special  and  extraordinary  circumstances  exist 
in  the  case,  upon  an  application  for  bail  after  indictment  for  a 
capital  offense,  prevails  in  the  courts  of  nearly  every  state.  It 
is  also  the  rule  of  the  federal  courts.  In  the  case  of  United 
States  V.  Aaron  Burrj  the  defendant,  having  been  indicted  for 
treason,  applied  to  be  admitted  to  bail,  and  in  the  course  of 
the  discussion  which  followed,  inquired  ''whether  the  court 
would  go  into  testimony  extrinsic  to  the  indictment,"  without 
stating  the  existence  of  any  special  and  extraordinary  circum- 
stances for  the  proceeding;  and  Mr.  Chief  Justice  Marshall 
replied  ''that  he  had  never  known  a  case  similar  to  the  pres- 
ent, where  such  an  examination  had  taken  place."  And 
though  the  chief  justice  added  that  he  only  stated  his  present 
impressions,  and  that  the  subject  was  open  for  argument  after- 
wards, the  application  for  bail  was  never  renewed,  as  it  un- 
doubtedly would  have  been  if  Colonel  Burr  or  his  very  able 
counsel  could  have  supported  by  authority  the  admissibility 
of  such  extrinsic  evidence  in  that  case:  1  Burr's  Trial,  812. 
Bo  in  the  case  of  United  States  v.  Jonesj  8  Wash.  C.  C.  224^ 
the  defendants  were  indicted  for  piracy,  and  a  motion  to  ad- 
mit them  to  bail  having  been  made,  counsel  proposed,  with 
reference  to  one  of  them,  to  go  into  the  evidence  against  him, 
but  the  court  said:  "The  bill  of  indictment  being  found,  we 
do  not  feel  ourselves  at  liberty  to  inquire  into  the  evidence 
against  him." 

The  cases  in  which  this  rule  has  been  departed  from  have 
only  arisen,  so  far  as  we  have  been  able  to  make  an  examina- 
tion, in  the  courts  of  Texas,  Indiana,  and  South  Carolina.  In 
Texas,  previous  to  her  annexation  to  the  Union,  it  was  held, 
in  the  case  of  BepiMie  y.Wingate  [not  reported],  that  after  an 
indictment  for  murder,  the  prisoner  was  entitled  to  an  examina* 
tion  of  the  witnesses  as  to  his  guilt  or  innocence,  upon  an  appli- 
cationforbaiL  We  have  not  been  able  to  find  any  report  of  this 
ease,  and  standing  by  itself  is  not  entitled  to  much  considera- 
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tion  against  the  general  current  of  abjudications  opposed  to  its 
conclusions.  The  cases  decided  in  that  state  since  her  annexa- 
tion are  not  authority,  as  the  matter  is  now  determined  by  a 
provision  in  her  constitution.  The  ninth  section  of  her  bill  of 
rights  declares  that  ^'all  prisoners  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offenses,  when  the  proof  is 
evident  or  the  presumption  great;  but  this  provision  shall  not 
be  so  cohstrued  as  to  prohibit  bail  after  indictment  found, 
upon  an  examination  of  the  evidence  by  a  judge  of  the  supreme 
or  district  court,  upon  the  return  of  the  writ  of  habeas  corpu8j 
returnable  in  the  county  where  the  offense  is  committed":  See 
Yarbrough  v.  StaU^  2  Tex.  628. 

In  Indiana  the  supreme  court  held  that  the  statute  of  the 
state  authorized,  on  application  for  bail,  an  examination  of 
witnesses  and  a  full  investigation  of  the  case.  The  court  also 
held  that,  as  under  an  indictment  for  murder  in  the  first  de- 
gree, the  accused  might  be  convicted  of  murder  in  the  first  or 
in  the  second  degree,  or  manslaughter,  it  should  not  be  taken 
as  conclusive  of  the  grade  of  offense  in  determining  the  ques* 
tion  of  bail:  Lumm  v.  Siatey  8  Ind.  294.  As  to  the  first 
ground,  it  is  sufficient  to  say  that  we  have  no  such  statute  in 
this  state;  and  as  to  the  second  ground,  it  does  not  strike  us 
as  possessing  any  force.  Though  it  is  true,  under  an  indict* 
ment  for  murder  in  the  first  degree  the  accused  may  be  con- 
victed of  a  less  offense,  the  grand  jury  have  no  right  to  presenti 
and  we  are  not  to  presume  that  they  have  presented,  an  in* 
dictment  of  that  character,  unless  the  evidence  before  them, 
unexplained  or  uncontradicted,  would  warrant  in  their  judg- 
ment a  conviction  of  the  offense  in  thai  degree.  The  indict* 
ment  is  their  finding  that  of  the  offense  designated,  in  its 
character  and  degree,  the  defendant  is  guilty.  And  we  agree 
with  Mr.  Justice  Sutherland,  in  Ex  parte  Tayloe^  6  Cow.  56, 
'^that  an  indictment  must  be  taken  as  conclusive  upon  the 
degree  of  the  crime  "  on  the  application  for  bail. 

In  South  Carolina,  in  the  case  of  State  v.  HUly  1  Treadw. 
Const  242,  where  the  defendant  was  under  indictment  for  a 
capital  offense,  it  was  held  that  affidavits  tending  to  show  that 
the  prosecution  was  instituted  from  malice  or  mistake,  and 
that  the  inveigling  of  the  slave  from  his  master,  which  con- 
stituted the  offense  charged,  was  not  felonious  or  fraudulent; 
but  in  consequence  of  a  fair  claim  of  property,  should  be 
received  and  considered  on  the  application  of  the  defendant 
to  be  admitted  to  baiL    This  decision  was  made  by  a  divided 
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ooart,  and  though  supported  to  some  extent  by  the  action  of 
the  king's  bench  in  Mrs.  Bamey'$  Case^  5  Mod.  828,  is,  like 
the  decision  cited  from  the  supreme  court  of  Texas,  entitled 
to  litUe  weight  against  the  general  current  of  the  authorities. 
And  it  is  not  easy  to  uphold  it  by  any  solid  reasons.  It  is 
difficult  to  percei^  how  malice  in  the  institution  of  the  prose- 
cution can  affect  the  case.  The  accused  is  not  entitled  to  any 
more  leniency  or  consideration  because  improper  motives  may 
haTe  led  to  the  exposure  of  his  crime  and  to  proceedings 
against  him.  The  malice  on  the  part  of  the  complainant  is 
not  likely  to  be  infused  into  the  public  prosecutor  or  the  grand 
jtvors,  so  as  to  affect  and  control  the  conduct  of  the  prosecu- 
tion or  the  finding  of  the  indictment.  Where  a  mistake  in 
the  institution  of  the  prosecution  is  alleged,  the  proper  course 
is  to  make  a  representation  of  the  matter  to  the  public  prose- 
cutor, who  will  undoubtedly  consent  to  the  reception  of  bail, 
if  satisfied  of  the  truth  of  the  representation.  On  the  other 
hand,  if  the  allegation  be  controverted,  evidence  as  to  the 
matter  is  evidence  as  to  the  guilt  or  innocence  of  the  accused, 
which  cannot  be  heard  on  an  application  for  bail,  for  the 
reasons  we  have  already  stated,  except  where  there  are  special 
and  extraordinary  circumstances.  But  if  malice  or  mistake 
in  flie  institution  of  a  prosecution  did  constitute  a  drcum- 
itanoe  suffidentiy  great  to  justify  a  departure  fit>m  the  ordi- 
nary rule,  it  would  not  help  the  defendants  in  the  present 
ease.    Here  no  such  malice  or  mistake  is  allq^ed. 

What  circumstances  will  be  deemed  of  a  special  and  ex- 
traordinary character,  so  as  to  justify,  on  the  application  for 
bail,  the  consideration  of  evidence  offered  against  the  presump- 
ti<Hi  of  guilt  created  by  the  indictment,  it  may  be  difficult  to 
designate  in  general  terms.  It  will  suffice  for  the  illustration 
of  the  views  we  entertain  on  tins  subject  to  mention  some  in- 
stances of  the  kind.  The  existence,  at  the  time  the  indict- 
ment was  found,  of  great  popular  excitement  with  reference  to 
the  prisoner,  or  the  offense  charged  against  him,  likely  to  bias 
and  warp  the  judgment  of  the  grand  jurors,  would  constitute 
such  special  and  extraordinary  drcumstanca  On  this  ground, 
the  admission  of  testimony  by  a  former  chief  justice  of  this 
court,  in  favor  of  Robinson,  indicted  for  murder  alleged  to 
have  been  committed  during  the  riots  of  1850  at  Sacramento, 
on  his  application  for  bail,  may  be  justified.  Strong  feeling 
it  is  said,  was  manifested  against  him  by  some  of  the  grand 
Jurors  by  whom  it  was  indicted.    And  whilst  the  indictment 
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was  still  pending)  he  was  elected  a  member  of  the  legislatore 
by  the  dticens  of  the  county.  The  existence  of  the  party 
charged  to  have  been  murdered  would  constitute  an  an  extraor- 
dinary circumstance  in  any  case;  and  the  allegation  under 
oath  of  his  existence  in  the  application  for  bail  would  justify, 
if  not  require,  a  careful  examination  of  the  evidence  offered. 
So,  too,  would  a  clear  confession  by  another  of  the  commission 
of  the  offense  for  which  the  defendant  is  indicted. 

Bail  may  also  be  taken  after  indictment  found,  where  no 
such  special  and  extraordinary  circumstances  exist  as  we 
have  mentioned.  Thus  it  may  be  taken  upon  the  admission 
of  the  public  prosecutor  that  the  evidence  which  he  can  pro- 
duce will  not  warrant  a  conviction  of  a  capital  offense,  or  upon 
his  admission  of  facts  from  which  it  is  evident  no  such  con- 
viction can  take  place.  So  bail  may  be  taken  where,  upon 
trial,  the  evidence  for  the  prosecution  and  defense  has  been 
produced,  and  there  has  been  a  disagreement  among  the 
jurors;  or  where,  after  verdict,  a  new  trial  has  been  granted 
for  the  insufficiency  of  the  evidence  to  warrant  a  conviction. 
Gases  of  this  kind  justify  the  allowance  of  bail  in  the  discre- 
tion of  the  court,  without  hearing  other  evidence  as  to  the 
guilt  or  innocence  of  the  accused. 

And  independently  of  any  consideration  of  the  merits  of  the 
prosecution,  circumstances  frequently  arise  which  will  justify 
the  allowance  of  bail  after  indictment  found.  Thus  bail  may 
be  allowed  if  the  trial  of  the  prisoner  has  been  unreasonably 
delayed.  And  under  our  statute,  if  the  trial  be  postponed, 
even  upon  sufficient  reasons,  from  term  to  term,  the  court  may 
discharge  the  defendant  on  his  own  recognizance  or  on  bail: 
Criminal  Practice  Act,  sees.  594,  595.  So,  also,  bail  may  be 
allowed  where  any  event  has  happened  postponing  indefinitely 
the  further  prosecution  of  the  action,  as  the  repeal  of  the  stat- 
ute giving  the  jurisdiction  of  the  court  to  try  the  indictment 
(where  such  jurisdiction  depends  upon  statute),  without  pro- 
vision for  its  transfer  to  any  other  tribunal.  So,  also,  where 
the  law  creating  the  offense  charged  has  been  repealed  with- 
out a  reservation  of  the  penalty  for  past  offenses. 

Other  cases  might  be  enumerated  where  bail,  after  indict- 
ment for  a  capital  offense,  may  be  properly  asked  and  allowed. 
Those  to  which  we  have  referred  are  of  the  most  frequent  oc- 
currence. In  the  present  case,  there  are  no  special  and  ex- 
traordinary circumstances  stated  which  would  justify  us  in 
listening  to  the  evidence  offered.    The  affidavits  only  show 
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that  strong  rebutting  testimony  against  the  prosecution  may 
be  presented  to  the  trial  jury,  and  this,  by  itself  disconnected 
from  the  circumstances  we  have  designated,  cannot  be  received 
against  the  indictment  on  this  application. 
Application  for  bail  denied. 

CoPB,  J.,  concurred. 

Anmnov  to  Bau.  aitee  iNDicniBiT  loa  Mvbdie.  — Uiidflr  the  United 
Stiiai  ooQstitatioiiy  relesM  on  bftil  is  allowed  In  all  oriminal  oaaes  j»  a  mat- 
ter d  rights  except  where  the  pnniahment  may  be  death,  in  which  oaaea  ad* 
miMBon  to  bail  is  within  the  diaoretion  of  the  oomt:  See  U.  8.  Conaty 
Amwid.  VIIL  In  moat  of  the  atatea.the  limit  aa  to  bail  ia  fixed  by  oonatU 
tation  or  atatate.  The  general  role  aeema  to  be  that  all  peraona  are  entitled 
to  baily  aa  a  matter  of  ri^^t,  in  aU  except  capital  caaea  where  the  gnilt  ia 
•rident  or  the  preaamption  great  For  a  coUection  of  the  atatntory  proria* 
ions  €Q  thia  anbjeot^  aee  Stimaon'a  Ameri<mn  Statute  Law,  aec.  122;  and  aee 
tfaia  mlededared  mExparte  WhUe^  9  Afk.  222;  Sx  parte Sutherlin,  M  Ind« 
S06|  BmdffY.  a)nMiioiiiMafiA,9I)ana,88;  Ulkry  y,  (kmmomoeaUh,  Z'^  Men. 
S;  TerrUarp  ▼.  Baioii,  1  Mart  142;  State  ▼.  BartweU,  36  Me.  129;  Tamrr. 
People,  84  Mich.  290;  JSi»  parte  Fartenberry,  63  Miaa.  428;  People  ▼.  Peny,  S 
Al>b.Pr.,N.a,27;  Comnumwealthr.  Keeper qfPrimm,  I  AOibl  2X1;  Bxparte 
Foeter,  5  Tex.  App.  425;  Ex  parte  Bamdtm,  12  Id.  145;  Bx  parte  CMdirfm,  16 
Id.  464;  Thoimpeonf.  Slate,  26  Tex.  Snpp.  396. 

Mnrder  in  the  first  degree  ia  in  moat  atatea  the  only  degree  of  homiotda 
which  ia  made  a  capital  offenae;  and  therefore,  when  the  offmae  conaiata  of 
aiqr  oilier  degree  of  the  crime  bail  will  be  allowed.  In  Waahington  Territory^ 
by  statute^  the  ri^^t  to  refoae  bail  ia  confined  to  caaea  of  mnrder  in  the  first 
degree.  In  Wiaeonsm,  where  coital  poniahment  waa  abdiahed,  aU  peraona 
were  held  bailablfl^  no  matter  what  the  offmae:  In  re  Perry,  19  Wia.  676. 

There  aeema  to  be  a  conflict  of  decisiona  on  the  qneation  whether  bail 
ahoold  be  allowed  in  mnrder  caaea  after  indictment  by  a  grand  jnry.  In 
Share  ▼•  Stale,  6  Mo.  640,  the  qneation  waa  raiaed  bnt  not  decided.  In  Iion« 
iaiana»  it  waa  held  that  tiie  fact  that  a  grand  jnry  haa  filed  an  indictment  for 
a  capital  offmae  ia  of  itaelf  anffident  proof  cl  gnilt  to  prednde  any  inquiry 
into  the  merita  on  haheae  eofpm  or  on  application  for  bail:  State  ▼.  Brusle,  34 
La.  Ann.  61;  StaUY.  Breweter,  86  Id.  606;  bnt  the  court  addain  the  latter 
eaab,  "except  under  apodal  and  extraordinary  drcnmatanoeap"  and  oitea  the 
prino^al  caae  on  thia  pomt  But  in  People  r.  MeLeod,  87  Am.  Dec  328,  a 
Kew  York  caae»  the  court  dedinea  to  make  any  anch  exception,  holding  that 
the  indictment  ia  oonduaive  evidence  of  guilty  for  erery  purpoae,  except  on 
the  trial  for  the  cflbnae»  and  baaea  ita  reaaoning  on  the  ground  that  the  court 
cannot  look  into  the  proceedinga  of  the  grand  jury  becanae  they  are  made 
aecret  by  law.  To  the  aame  effidot,  aee  Hight  ▼.  Uidlei  Statee,  43  Am.  Dec. 
Ill,  and  aee  alao  the  note  to  People  ▼.  ifcZemfyttipra.  In  Bx  parte  WhUe,  9 
Ark.  222;  the  court  hold  that  an  indictment  doea  not  raiae  such  a  presumption 
ol  guilt  aa  wiU  abadutdy  preclude  the  court  from  going  behind  the  indict- 
ment  and  inyestigating  the  merits  of  the  charge  with  a  view  to  ascertain- 
ing whether  the  accused  is  entitled  to  bail,  but  that  it  does  raise  such  a 
presnoqption  against  defendant  as  will  depriye  him  of  the  privilege  of  habeae 
eoTpue  as  a  matter  of  right;  and  that  to  entitle  him  to  the  writ,  he  muat  atate 
Caota  in  hia  petition  under  oath  which  will  rebut  the  preaumptiona  raiaed 
^ainat  him  1^  the  indictment 
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In  Lynch  r.  People,  38  SL  494,  it  is  said  that  the  mece  fact  thftt  a  grand 
Jury  has  found  an  indictment  for  morder  will  not  preclude  the  oonrt  from  In* 
quiring  into  the  facts  of  the  case,  to  ascertain  whether  the  offense  charged 
may  not  actually  prove  to  be  of  snch  a  grade  as  will  entitle  the  prisoner  to 
bail;  but  to  obtain  relief  a  dear  case  most  be  made  oat.  And  in  Common' 
wecUih  ▼.  Lemley,  2  Pittsb.  362,  the  conrt  hold  that  a  prisoner  is  entitled,  after 
indictment  found,  to  be  admitted  to  bail,  as  a  matter  of  ri^^t^  where  the  evi* 
denoe  prodnoed  at  a  hearin^c  on  i^Ucation  for  bail  satisfies  the  judge  that 
the  dfense  was  not  capital;  and  it  is  held  in  Lwnm  ▼.  State,  8  Ind.  293»  thai 
tiie  prisoner  may  sue  out  a  writ  of /ia&0a«  ct>f7tMy  and  on  the  hearing  prove  Buoh 
hoL  Thus  in  Sx  parte  WfUff,  57  CaL  94,  where  the  prisoner  had  been  in* 
dieted  ifxt  murder,  he  sued  out  a  writ  of  haUoM  corpue,  and  on  the  hearing 
proved  that  death  of  the  person  whom  he  was  accused  of  murdering  had 
resulted  from  his,  the  prisoner's,  acts  in  assisting  deeeased  to  procure  an 
abortion,  and  there  being  no  evidence  of  intent  to  kill,  the  oourt  ordered 
Ihat  he  ahould  be  admitted  to  baiL  So  in  A;  parte  Hock,  68  Ind.  206,  the 
fvidence  showed  absence  of  intent  to  kill,  the  killing  having  been  the  result 
A  a  sudden  combat,  entered  into  in  the  heat  of  passion,  and  on  the  moment^ 
/ithout  any  previous  aoquaintanoe  with  the  deoeased,  and  the  oourt  ordered 
vsie  prisoner  to  be  admitted  to  bail  To  the  same  effect,  see  Staie  v.  Wkke, 
B.  M.  Charlt.  139,  and  Peopk  v.  Vcm  Home,  8  Barb.  158,  the  latter  being  a 
ease  where  the  prisoner  was  admitted  to  bail  on  a  showing  that  two  out  d 
three  grand  juries  had  held  the  crime  to  be  only  manslaughter,  and  that  the 
third  and  last  had  held  that  it  was  murder.  But  it  was  held  no  ground  for 
admission  to  bail  that  the  prisoner  had  killed  the  deceased  in  a  duel;  that  the 
duel  was  a  fair  one,  and  that  both  parties  were  foreigners,  and  did  not  know 
that  the  law  regarded  killing  in  a  duel  as  murder:  Re»  v.  Baronet,  Dears. 
a  0.  51;  8.  0.,  1  EL  &  BL  1. 

In  People  v.  ShattMch,  6  Abb.  K.  0.  83,  the  court  lay  down  the  rule  that 
on  an  application  for  bail  after  indictment  lor  murder,  the  court  will  not  look 
beyond  tiie  minutes  of  the  grand  jury,  and  that  if  it  appears  therefrom  that 
the  grand  jury  was  not  indifferent  as  to  the  guilt  or  innocence  of  the  prisoner^ 
that  he  will  not  be  let  to  baiL  In  People  v.  Godwin,  5  O.  H.  Bee  11,  on  this 
pointy  it  is  held  that  the  prisoner  may  present  to  the  court  either  affida* 
vits  or  some  matter  arising  from  the  testimony  en  which  the  charge  was 
founded,  as  the  basis  of  his  application  for  bail;  and  in  State  v.  HIU,  3  Brev. 
89,  the  court  heard  and  considered  affidavits  tending  to  show  that  the  proee* 
tion  was  instituted  from  malice  or  mistake.  But  in  State  v.  Drew,  1  Taylor^ 
142,  it  was  held  that  one  indicted  for  murder  cannot  be  bailed  on  affidavits 
taken  es  paHe  by  a  person  vnauthorised  to  take  them. 

The  burden  of  proof  is  on  the  defendant  to  show  that  guilt  is  not  evident 
and  that  presumption  is  not  strong,  as  an  indictment  implies  prima  fable 
that  no  right  to  bail  exists:  EKparte  KendaU,  100  L&d.  599;  and  in  order  to 
show  this,  he  must  produce  the  evidence  on  which  the  state  intends  to  rely 
for  oonvioti<m:  Ex  parte  H^ren,  27  Id.  87;  but  he  need  not  affirmatively 
prove  his  innocence  by  other  evidence,  and  he  is  entitled  to  bail,  unless  the 
evidence,  as  a  whole,  satisfies  the  court  that  his  guilt  is  evident:  JS»  parte 
Randon,  12Tez.  App.  145. 

If  there  be  no  reasonable  doubt  of  the  prisoner's  guilty  he  ou^t  not  to  be 
bailed:  Ex  parte  Tayloe,  5  Cow.  39;  so  where  there  are  strong  doubts  of  de* 
fondant's  innocence:  State  v.  MeNab,  20  N.  H.  160;  State  t.  Eocb{fellcw,  6 
N.  J.  L.  332;  People  v.  SJuUtuck,  6  Abb.  N.  C.  33;  but  it  is  said  in  ExparU 
Bridewell,  57  Miss.  39,  that  bail  will  be  taken  in  a  capital  case,  where  thsfe 
(e  a  well-founded  doubt  of  guilt.    Where  on  habeas  eorpme^  after  indictment 
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lor  mndflr,  it  was  thown  that  there  were  nineteen  necenary  witaewei,  and 
only  aeren  d  tbem  were  ezanmied,  bat  from  thoae  eramined  there  failed 
to  appear  any  ciremmtanoee  criminatiiig  the  def endant»  it  waa  held  that  he 
dioold  hare  been  admitted  to  bafl:  Exparte  Floyd^  60  Misa.  013. 

A  aaf e  role  on  applioationa  for  bail,  it  is  said  in  CommotiweaUh  ▼.  Keeper  qf 
Primm,  2  Aahm.  227,  is  to  refose  bail  in  all  oases  where  a  jndge  would  sustain 
a  capital  ooimetion,  if  prononnoed  by  a  jury  on  sooh  eridenoe  of  goilt  as  was 
cghibited  to  him  on  the  hearing  of  the  application  to  admit  to  bail,  and  in 
fastanree  where  the  evidence  for  the  oommonwealth  is  of  less  efficacy,  to  ad- 
nit  to  bail  To  the  Hune  effect^  see  /»  re  iteer,  6  Tex.  App.  026;  3b  parte 
Bmeom,  12  Id.  818.  Except  when  the  goilt  is  evident  or  preeomptibn  great, 
bail  win  not  be  refosed  when  evidence  is  entirely  ciroomstantial,  onless  it 
eachides,  to  a  moral  certainty,  every  reasonable  hypothesis  bot  that  of  the 
frisoner^s  goilt:  JB»  parte  Aeree,  68  Ala.  284.  Where  the  evidence  is  con- 
iifltinf  on  material  points,  bail  will  be  refused:  AjMiia  Jteeofii,12T0x.  App. 
nOL  In  Jb  parte  SamUm,  12  Id.  146^  where  the  evidence  showed  a  murder, 
tut  not  that  the  deceased  was  the  man  for  whose  mnrder  defendant  was  in- 
dieted,  nor  that  the  defendant  was  ooimeeted  with  tiie  homicide^  it  was  held 
that  he  should  be  admitted  to  baiL 

It  is  a  good  case  for  adrnission  to  bail  after  hidiotment  for  mnrder  that  the 
isliMidant  has  a  present^  painftO,  severe^  and  dangerous  disease,  caused  by 
imprisonmoit^  and  likely  to  be  aggravated  by  a  continuance  thereof:  Bemmufe 
i>Mte,  11  Leigh,  666;  Peopfe  r.  Cbfe^  6  Ftok.  Or.  696. 

In  some  ststes,  by  statute  and  otherwise^  it  has  become  a  rule  that  the 
prieonei'  will  be  admitted  to  bail  though  indicted  for  murder  unless  he  is 
brought  to  trial  within  a  specified  time^  as  at  the  next  stated  term:  EmparU 
fl«NiOfiftm,9Pcrt.890;  UnpaniieSUff,  18  Ala. 464;  A;|NirteChNmH  19Id.661; 
or  within  two  terms:  tl»  parte  CarroO,  86  Id.  600;  but  in  State  v.  Abbott, 
Rk  M.  (Siailt.  244^  it  is  held  that  this  is  no  ground  for  admissJon  to  bail, 
unless  the  continuance  will  or  has  operated  oppressively;  and  in  Bex  v. 
Andrewe,  2  DowL  &  L.  10^  a  C,  1  New  Oaa.  100^  the  court  refused  to  con- 
sider  the  postponement  on  account  of  absence  d  the  witnesses  for  the  prose- 
ention  as  a  ground  for  admission  to  baiL 

Failure  of  a  trial  Jury  to  agree  is  a  proper  fact  to  be  shown  on  application 
for  bail  pending  a  motion  for  a  new  trial:  People  r.  OoUf  6  'Bork.  Or.  686. 
In  Peopfe  T.  Perrp,  where  a  prisoner  was  twice  teied  for  mnrder,  and  on  both 
I  the  Jury  failed  to  agree,  the  defendant  was  admitted  to  baiL  It 
in  Ohio  V.  Sutmrnme,  19  Ohio^  189^  that  the  rule  in  such  cases  is 
that  if  after  trial  and  disagreement^  on  i^lication  for  bail,  the  evidence  is 
so  weak  that  it  would  not  sustain  a  verdict  of  guilty  against  a  motion  for  a 
new  trial,  the  court  should  admit  the  prisoner  to  baiL  In  Beatt  t.  State,  89 
Mim.  71(^  however,  it  was  held  that  a  ooort  may  admit  a  defendant  to  baO 
bk  such  a  case,  even  though  on  the  evidence  the  Jury  ought  to  have  rendered 
a  verdict  of  guilty.  But  it  does  not  f oUow  that  courta  will,  as  a  matter  of 
course^  admit  to  bail  because  the  Jnry  have  faOed  to  agree:  Staier,  SmnimoM, 
lOOhkH  180;  WMr.  ^Stafe,  4Tex.  App.  167. 

After  conviction  and  motion  for  a  new  trial,  the  prisoner  oertainly  is  no 
longer baiha)le:  SiaUr.  Cornior,  2Bay,  84. 

Refusal  of  a  court  to  hear  evidence  on  application  for  bail,  after  indictment 
for  mnrder,  is  not  such  a  final  judgment  as  is  reviewable  in' Illinois  on  appeal: 
Lptch  V.  Siaiet  88  BL  494;  though  in  Indiana  the  contrary  is  the  role:  Lumm 
V.  Staie,  8  Ind.  298;  and  the  evidence  will  be  considered  on  the  appeal:  Ex 
parte  E^frtn,  27  Id.  88;  Baparte  JKmdaH  100  Id.  699;  and  will  be  weighed 
without  regakl  to  the  finding  of  the  court  bdow:  &  pcwfiArfAerlbi,  66  Id.  696. 
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LOGAK  v.  DbISOOLL. 
ri9  CAuroBirxA,  021.] 
Ownm  or  Lowm  Mnmro  Cladc  upon  Whiok  Refusb  Mattie  hai  nn; 
AVD  18  BBDio  Wasekd  from  a  higher  daim  ia  entitled  to  damegee  foe 
the  Injury  rasteined,  and  to  an  injunction  to  reatrain  the  npper  propri- 
etor from  oontinTiiiig  aooh  acta,  where  it  appeara  that  plaintiff  had  first 
looated  his  daim,  and  that  the  flow  of  aooh  refoae  matter  interfered  with 
and  defeated  the  object  for  which  plaintiff's  claim  was  located  and 
taken  possession  of.  Th»  nib.  Qui  priw' est  in  temfore  pothr  tai  in  jm% 
Implies  in  snoh  cases;  and  the  position  that  so  long  aa  the  nse  made  bj 
defendant  of  his  dahna  ia  not  in  itwlf  nnlawfol,  plaintiff  cannot  com- 
plain of  its  efiEiMt  upon  his^  is  untenable  becanse  no  nae  ia  lawful  whidi 
predndea  plaintiff  from  the  enjoyment  of  his  righta. 

Aonoir  to  recover  damages  for  ii^urieB  to  plaintiffB'  mining 
olaimy  and  for  a  perpetual  ii^anction  to  restrain  further  injury. 
The  opidoa  states  the  foots. 

MeCotyneU  and  Oarber^  for  the  appellants. 

SargefU  and  NUes^  and  George  CadufoUader^  for  the  respond* 
ents. 

ByCourty  C!opb,  J.  The  plaintiffs  are  the  owners  of  mining 
claims  located  in  the  bed  of  a  creek,  and  the  defendants  own 
claims  situated  on  a  hill  in  the  vicinity.  The  refuse  matter 
washed  from  the  claims  of  the  defendants  is  deposited  upon 
the  claims  of  the  plaintiffs  to  such  an  extent  as  to  render  the 
working  of  them  impracticable.  The  claims  of  the  plaintiffs 
were  first  located,  and  the  action  is  for  damages,  and  for  a  per- 
petual injunction. 

The  case  was  tried  by  a  jury,  and  the  errors  assigned  relate 
to  the  action  of  the  court  in  giving  and  refusing  instructions. 
The  court  proceeded  in  conformity  with  the  maxim,  Qui  prior 
est  in  tempore  potior  est  injure^  and  there  is  no  doubt  that  the 
case  is  a  proper  one  for  the  application  of  this  principle.  The 
claims  of  the  plaintiffs  are  valuable  only  for  the  gold  which 
they  contain,  and  the  enjoyment  of  them  lies  in  the  use  neces- 
sary to  obtain  possession  of  this  gold.  To  interrupt  the  use  of 
them  for  that  purpose  is  to  take  away  the  opportunity  to  en- 
joy, and  to  defeat  the  object  for  which  they  were  located  and 
taken  possession  of.  That  this  cannot  legally  be  done  is  indis- 
putable, and  it  is  to  us  a  matter  of  surprise  that  a  contrary 
view  should  have  been  made  the  basis  of  an  appeal  to  this 
court 

If  the  rule.  Qui  prior  est  in  tempore^  etc,  were  not  aiq[>licable 
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in  Buch  oaseBy  peraons  engaged  in  mining  operations  would 
hold  their  rights  simply  at  the  pleasure  of  others,  and  the  idea 
of  legal  protection  would  be  absurd.  The  defendants  oontend 
that  so  long  as  the  use  made  of  their  claims  is  not  in  itself 
imlawfuli  its  effect  upon  the  plaintiffs  cannot  be  regarded  as  a 
cause  of  complaint  But  this  position  is  in  conflict  with  the 
maxim,  Sic  utere  tw>  ut  alienum  turn  IxdaSy  and  we  are  not  aware 
of  any  principle  upon  which  it  can  be  maintained.  The  de- 
fendants are  entitled  to  use  their  claims  in  a  lawful  manner, 
bat  no  use  can  be  considered  lawful  which  precludes  the  plain- 
tiffs from  the  enjoyment  of  their  rights.  This  being  the  effect 
of  the  operations  of  the  defendants,  it  is  clear  that  their  acts 
oannot  be  defended  on  legal  grounds.  There  is  nothing  in  £•- 
mofid  y.  CJieujj  15  Cal.  137,  militating  against  these  views. 
Judgment  affirmed. 

Field,  C.  J.,  concurred. 

Hum,  Qui  Fama  nr  m  Tuiporb  Pooob  bbt  ni  Jvma^  sfgUtds  8m 
T.  Kmtm,  63  Am.  Deo.  608»  and  note. 


Mahone  V.  Mahonb. 

119  OAUFOBmA,  691] 
^HABBVAIi  IHTSMKlRATfCl,'*  WITHIN    MbAKIHO   OF   DiTOBOB  SCATUm^    It 

BOl  necewarily  the  habit  of  drinking  intoxicating  liqtum  to  aooh  exoen 
M  to  render  the  party  at  all  times  incapable  of  attending  to  1niiine«; 
Imt  if  there  be  a  habit  of  drinking  to  excess  in  sndh  degree  as  to  render 
tiie  party  incapable  of  attending  to  his  business  dnring  the  principal  por- 
tion cl  the  time  nsnaUy  devoted  to  business,  it  amoonts  to  habitoal 
ntemperance. 
^Sxxbucb  Ckuwutt,**  within  Meaning  of  Divobob  Lawe^  need  not  be 
pefsisient  and  become  a  fixed  habit,  before  relief  and  safety  oaa  be  had 
hj  divoroe^  and  in  an  action  for  divorce  on  this  ground  it  is  error  for  the 
oonrt  to  ohaige  that  "the  acts  must  be  persistent  and  the  cruelty  must 
be  so  eoctreme  in  its  nature  that  in  itself  it  fundshes  an  apprehension 
lliai  the  oontinuanoe  of  the  oohabitati<m  would  be  attended  with  bodily 
I  to  the  wife.** 


AcnoN  for  divorce,  on  the  ground  of  habitual  intemperance 
and  extreme  cruelty.  The  acts  of  cruelty  proven  were,  that 
defendant,  the  husband,  was  frequently  harsh,  cruel,  tyranni- 
cal toward  his  wife;  that  he  frequently,  in  the  presence  of 
others,  called  her  a  b — ch,  a  black  b — ch,  wh — e,  squaw,  and 
cursed  her,  and  struck,  shook,  and  choked  her,  leaving  marks 
on  her  person  which  remained  for  weeks.    These  acts  were 
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commiitod  when  defendant  was  intoxicated,  but  thifl,  witneesei 
proved,  was  the  case  most  of  the  time.  The  remaining  fsctf 
appear  in  tlie  opinion. 

HyeTf  for  the  appellant 

Frank  Hereford^  for  the  respondent. 

By  Court,  Norton,  J.  This  is  an  action  for  a  divorce,  on 
the  grounds  of  habitual  intemperance  and  of  extreme  cruelty. 
On  the  trial,  the  court  gave  the  following  charge:  '^  Habitual 
intemperance  is  not,  as  is  claimed  by  the  plainti£f,  such  cus* 
tomary  use  to  excess  of  intoxicating  liquors  as  shall  render 
the  habit  permanent,  and  at  times  unfit  one  for  business;  but 
it  must  be  such  an  addiction  thereto  as  shall  completely  dis- 
qualify the  party  from  attending  to  his  business  avocations.'' 
This  charge  was  too  stringent  The  idea  conveyed  by  it  to 
the  jury  must  have  been  that  the  habit  of  drinking  to  excess 
must  be  of  such  a  character  as  to  render  a  party  at  all  times 
incapable  of  attending  to  business.  This  is  not  necessary. 
If  there  is  a  fixed  habit  of  drinking  to  excess  to  such  a  degree 
as  to  disqualify  a  person  from  attending  to  his  business  during 
the  principal  portion  of  the  time  usually  devoted  to  business, 
it  is  habitual  intemperance, — although  the  person  may  at  in- 
tervals be  in  a  condition  to  attend  to  his  business  affairs. 

As  to  the  ground  of  extreme  cruelty,  the  court,  after  stating 
that  differences  between  husband  and  wife  incident  to  hu- 
man nature,  occasioning  temporary  estrangements  and  strifes, 
and  sometimes  accompanied  by  violence,  are  not  a  sufficient 
ground  for  divorce,  gave  the  following  charge:  "  The  acts  must 
be  persistent,  and  the  cruelty  must  be  so  extreme  in  its  nature 
that  in  itself  it  furnishes  an  apprehension  that  the  continu- 
ance of  the  cohabitation  would  be  attended  with  bodily  harm 
to  the  wife."  This  charge,  we  think,  also  was  too  strong. 
Acts  of  cruelty  such  as  are  specified  need  not  be  pendstenti 
need  not  become  a  fixed  haUti  befbce  relief  and  safety  can  be 
had  by  a  divoroe. 

Judgment  reversed,  and  oauae  remanded  far  a  imw  tdaL 


FnLD^  0.  J.,  and  Cora,  J.,  oooomied. 


GBOons  cv  BivoMik  GnaaAiATt  8m  estmbe  aols  to  Mmmk&r  ▼• 
Samaier^  66  Am.  Dm.  706  et  Mq.^  gifiiig  all  the  stetetety  gronnda  «l 
livoroe  in  the  Tariooi  ftates. 

ORVXLrriksGBOUin)  of  Divobob:  Sm  ifonifv.  ifoft^  78  Am.  Deo.  61^ 
end  the  extmiTe  note  thereto  on  this  eabjeot  619-681.    The  ooart  in  Cok  ▼. 
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Opk,  23  loiwit  441,  eitixig  the  prinoiptl  case,  say  that  it  is  not  every  ftnoied  or 
real  wrong  which  amoimti  to  craeltyy  each,  for  instance,  as  will  temporarily 
render  plaintiff's  life  nnpleasant,  or  give  momentary  pain  or  temporary  illness; 
bat  if  the  consequences  are  saoh  as  really  affect  plaintiff's  health  to  its  real 
and  actoal  prejudice,  the  acts  amount  to  legal  cnielty  within  the  divorce 

The  rmcaarAis  oasb  d  orbd  in  Wheeler  t.  Wheeler,  53  Iowa,  512,  where 
the  courts  speaking  of  the  role  laid  down  concerning  what  is  habitual  intern- 
perance  as  a  ground  for  divoroe,  says  that  the  rule  is  correct  in  itself,  but 
that  it  cannot  be  taken  as  the  sole  criterion  from  which  to  determine  what 
b  habttoal  intemperance;  and  the  court  further  declares  itself  as  not  prepared 
to  say  that  "  if  a  person  has  a  fixed  habit  of  drinking  intoxicating  liquors  to 
STCWi^  is  fraqoflotlj  dnmky  and  snoh  is  his  normal  condition  during  the 
tdgfit,  and  in  boon  not  defoted  to  bnsineas,''  that  his  wife  would  not  be  en- 
titled to  a  dirotosb 


Sbldbn  V.  Cashman. 

[90  Oauvobhia,  66.J 

nus  Mauoi  oe  Gboss  Kiqliot  or  PLAnrmv'a  Rioan  has 
dBoiflntly  established  to  allow  Jury  to  find  exemplary  dam* 
•ges^  is  pcoper,  if  such  is  the  state  of  the  evidence. 

CZBOLABT  DaMAOWB  WILL  HOT  Bl  AWASDED  IN  AonON  lOB    SxiZITRB  Of 

SiooK  or  QoaM  under  execution  issued  upon  a  void  judgment,  where 
the  dsfendsnti  acted  in  the  seimre  under  the  advice  of  counsel,  and  it 
does  not  appear  that  they  knew  or  suspected  the  invalidity  of  the  judg- 
ment^ and  the  seisnre  was  made  and  proceeded  with  in  the  ordinary 

Damaob  lOE  Smuim  or  Goods  of  Fibm  vndxb  Exxoution  Issued  oh 
Void  JuDOMnr  do  not  include  loss  of  profits  resulting  from  diminution 
cl  business,  after  the  release  of  the  goods  from  seizure. 

AcnoN  for  damages  for  the  injury  sustained  from  the  seizure 
of  a  stock  of  goods  under  an  execution  issued  upon  a  void 
judgment.  The  action  was  instituted  by  Selden  against  Cash- 
man,  Sulliyan,  and  the  sheriff  who  made  the  leyy.  Cashman 
and  Sulliyan  commenced  an  action  for  goods  sold  and  delivered, 
against  Moses  Harris,  S,  Seigman,  and  ''John  Doe"  Harris, 
doing  business  under  the  firm  name  of  Harris  and  Seigman. 
The  attorney  for  Cashman  and  Sullivan  made  an  affidavit  for 
publication  of  summons,  in  which,  in  stating  the  title  of  the 
cause,  he  inserted  the  name  '^WUliam  Harris"  in  place  of 
^  John  Doe  Harris,"  though  by  what  authority  does  not  ap- 
pear. An  order  of  publication  was  made  on  this  affidavit, 
and  the  published  summons  was  addressed  to  Moses  Harris, 
8.  Seigman,  and  William  Harris.  Some  months  before  entry 
of  judgment,  Cashman  ascertained  that  there  was  a  firm  doing 
biudnaes  in  Sacramento  under  the  firm  name  of  William  Har« 
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ris  &  Oo.,  composed  of  William  Harris  and  E.  C.  SeldeD,  the 
appellant.  Thinking  this  Harris  to  be  the  person  named  in 
the  publication  affidavit  of  his  attorney,  he  went  to  Sacra- 
mento  to  determine  his  responsibility,  and  there  consulted  an 
attorney,  who  informed  him  that  under  a  judgment  against 
William  Harris,  he  was  entitled  to  levy  on  the  interest  of  that 
person  in  the  firm  of  William  Harris  A  Co.  Cashman  re- 
quested the  attorney  to  look  into  the  business  standing  of  the 
firm,  and  ascertain  if  the  money  could  be  made.  Three  or 
four  months  afterwards,  the  attorney  wrote  to  him  to  send  up 
the  execution.  Thereupon  Cashman  had  the  judgment  entered, 
and  sent  the  execution  to  the  sheriff  of  Sacramento.  The  judg- 
ment was  entered  against  Moses  Harris,  S.  Seigman,  and  Wil- 
liam Harris,  ''sued  under  the  name  of  John  Doe  Harris.'^  The 
sheriff  of  Sacramento  levied  the  execution  on  all  the  goods, 
wares,  and  merchandise  of  William  Harris  and  Selden,  the 
appellant,  and  closed  their  store.  The  properly  was  held  in 
eustody  for  about  a  week,  during  which  time  the  store  was 
closed,  and  Harris's  interest  was  then  sold,  and  bought  in  for 
Harris  and  Selden  for  a  nominal  amount,  though  really  of 
much  value.  Harris  moved  to  set  aside  the  judgment  ren- 
dered against  him,  and  upon  a  plain  showing  that  he  was  not 
the  person  intended  to  be  sued,  and  had  no  connection  with 
the  subject-matter,  the  motion  was  granted  with  the  consent 
of  the  plaintiff's  attorneys.  Selden  now  brought  action  for 
damages  accruing  from  the  levy  upon  the  firm  property  of 
himself  and  Harris,  and  its  detention  and  sale,  averring  that 
he  had  sustained  great  loss  in  the  injury  done  to  his  business 
and  to  his  credit,  the  diminution  of  the  profits  of  his  trade 
during  the  existence  of  and  subsequently  to  the  levy;  and 
averring  also  that  the  de£9ndants  were  actuated  by  malice  in 
making  the  levy,  and  made  the  same  without  having  any  rea- 
son to  suppose  that  the  judgment  against  William  Harris  was 
valid.  The  defendants  justified  under  the  judgment  and  exe- 
cution, and  averred  that  they  acted  in  good  fiedth,  believing  the 
judgment  to  be  valid.  The  evidence  was  directed  principally 
to  the  conduct  of  the  defendants  with  respect  to  the  property 
at  and  after  the  seizure,  with  an  attempt  to  show  malice  on 
their  part,  and  established,  among  other  things,  that  Selden 
was  refused  permission  to  examine  the  books  of  the  firm  of 
William  Harris  A  Ca,  and  that  the  defendants  refused  all 
propositions  on  the  part  of  Selden  to  permit  the  store  to  re- 
main open,  and  the  business  to  be  continued  upon  the  giving 
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of  bonds  by  Selden,  but  insidted  upon  oloeing  the  store  under 
the  writ  Itappeared  that  fortbe  month  after  William  Harris 
A  Ca  resumed^  their  business  was  only  one  fourth  or  one  fifth 
of  what  it  was  before  the  levy,  and  that  it  did  not  finally  re- 
\jOfYer  until  aboat  nine  months  thereafter.  The  plaintiff  offered 
evidence  to  show  the  probable  difference  between  the  profits 
of  his  business  for  the  ten  months  after  the  levy,  and  the 
profits  which  would  have  been  realised  had  the  business  not 
been  interrupted  by  the  levy.  On  objection  that  these  dam- 
ages were  too  remote,  the  court  excluded  the  evidence,  and  the 
plaintiff  excepted.  The  plaintiff  proposed  instructions  upon 
the  question  of  exemplary  damages,  all  of  which  the  court  re- 
fused, and  charged  ^that  malice,  or  gross  or  willful  disregard 
of  plaintiff's  rights,  has  not  been  sufficiently  established  to 
allow  the  jury  to  find  vindictive  or  consequential  damages." 
The  court  also  charged  that  the  jury  could  not  estimate  the 
prc^ts  that  the  plaintiff  might  have  made  but  for  the  levy,  for 
they  were  too  remote,  consequential,  and  doubtftil.  ''What 
you  can  estimate,"  said  the  court,  ''is  the  direct  damage  to  his 
business  and  goods  resulting  from  their  seizure  and  detention. 
You  cannot  estimate  any  damage  by  way  of  interest,  as  the 
value  of  the  goods  has  not  been  proved;  and  it  is  merely  be- 
cause I  believe  that  plaintiff  has  been  injured  and  damaged 
more  than  the  interest  upon  the  value  of  his  goods  during 
their  detention  would  amount  to,  that  I  now  instruct  you  that 
he  is  entitled  to  recover  the  profits  he  would  have  made  on 
sales  during  detention."  To  the  refusal  of  the  instructions 
requested,  and  to  the  instructions  given,  the  plaintiff  excepted. 
The  jury  found  for  the  plaintiff  three  hundred  dollars  dam* 
ages.  The  plaintiff  moved  for  a  new  trial,  and  from  the  ordei 
denying  the  motion,  and  from  the  judgment  appealed. 

/.  W.  WinanSy  for  the  appellant. 
/.  B.  Harmony  for  the  respondent. 

By  Court,  Copb,  J.  There  is  nothing  in  the  evidence  in  this 
case  from  which  a  jury  would  be  authorized  to  infer  that  the 
trespass  complained  of  was  the  result  of  malice.  The  action 
is  for  damages  for  the  seizure  of  a  stock  of  goods  under  an 
execution  issued  upon  a  void  judgment;  but  the  fact  of  the 
invalidity  of  the  judgment  is  not  sufficient  to  warrant  the  con- 
clusion that  the  seizure  was  malicious.  The  defendants  acted 
in  the  matter  upon  the  advice  of  counsel,  and  there  is  no 
reason  for  supposing  that  they  either  knew  or  suspected  that 
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the  judgment  was  inyalid.  There  was  uottung  extraordinary 
in  the  circomstanoes  attending  the  seizure^  and  the  coarse  or- 
dinarily adopted  in  such  cases  seems  to  have  been  substan- 
tially pursued.  The  seizure  was  undoubtedly  a  hardship 
upon  the  plaintiff;  but  there  is  no  evidence  of  any  wrongful 
design  or  willful  misconduct  tending  to  aggravate  the  offense. 
The  case  presented  is  that  of  a  simple  trespass,  and  the  court 
below  acted  properly  in  refusing  to  allow  exemplary  damages. 

This  view  of  the  case  disposes  of  the  principal  points  argued 
in  the  briefis  of  counsel;  and  we  think  that  none  of  the  errors 
assigned  are  sufficient  to  justify  a  reversal.  The  trial  seems 
to  have  been  conducted  in  the  most  favorable  manner  possi- 
ble for  the  plaintiffjf  though  the  amount  recovered  is  probably 
a  very  inadequate  compensation  for  the  injury  sustained.  The 
hardships  of  the  case,  however,  are  not  to  be  considered;  and 
the  right  of  recovery  is  necessarily  limited  to  such  damages 
as  are  susceptible  of  computation.  The  damages  claimed  on 
account  of  the  loss  of  profits  are  not  of  this  description,  and 
the  introduction  of  evidence  upon  the  subject  could  only  have 
resulted  in  confusion  and  embarrassment  It  is  impossible  to 
administer  exact  justice  in  cases  of  this  character;  and  the 
effort  to  do  so  would  terminate  in  conclusions  founded  to  a 
great  extent  upon  speculation  and  oo^jeoture. 

Judgment  affirmed. 

Field,  C.  J.,  concurred. 

Loss  OF  PBonra  ab  Dhuobu  Sea  Hcf  r.  ChroiMe,  76  Am.  Deo.  028^  and 
note  631.  SpeonlatiTe  poroAti  axe  too  xemote:  AbboU  t.  Oaich,  71  Id.  688^ 
note  646;  Gr(^fi  t.  Oofeer,  69  Id.  718^  note  726  et  aeq. 

ExxifPLABT  Damaoms  whut  Allowed:  See  Porter  ▼.  Sdkr,  62  Am.  Deo. 
841,  and  note  847;  note  to  Hagan  ▼.  Prowidenee  eCc  B.  B.  Oa,,  Id.  870;  note 
to  AtaCinr.  WUmm^  60  Id.  ItH,  166;  formalioioiu  trespass  by  offioer:  Id.  768. 
A  sheriff  ought  not  to  be  liable  InTindiotiYe  damages  for  seizing  the  prqpertj 
of  a  stranger  to  the  writ  where  he  has  great  diffioolty  in  asosrtsiniag  the 
title  to  the  property  seifl6d:Di9MrrfcNiT.  Fan  VTidbfa^  89  Id.  600. 
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190  OAUrOBMUt  M.] 

OHABim  D  SouBOi  OF  All  Powsb  ov  MuKioiPii.  CoBromAmv}  and 
where  the  mode  in  which  its  power  on  any  giTen  sabjeot  can  beencdsed 
is  presoribed  by  the  charter,  the  mode  most  be  foUowedor  the  oorporatloB 
will  not  be  boond. 

OoHTRACT  Madb  bt  Oommon  OouiTon.  OF  Cirr  m  Disbboabd  of  ( 
PBOvmoNS  cannot  be  the  ground  of  any  daim  against  the  eiiy. 
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VamaaasB  Givnr  ob  OoimtAOTs  Mads  ooNOEBiairo  Imtbotbiciiit  at 
Cut  Fbofzbtt  bt  iNBiriDnAL  Mbmbxrs  of  Oitt  OnrvczL,  in  whooi 
no  power  in  this  respect  ia  vested  by  the  city  charter,  hare  no  greater 
validity  than  like  directions  given  and  like  oontraota  made  by  any  other 
lesidents  of  the  city  assuming  to  act  for  the  corporation;  nor  can  they 
hy  any  anbeeqneqt  approval  or  conduct  impart  validity  to  an  otherwise 
Invalid  contract  on  this  subject. 

OoamLAor  of  Muvicipal  OoRFonAnoK  hot  Madb  nr  Mobb  Pbbkbibbb 
BT  Ohabtbb  cannot  be  ratified  and  made  obligatory  in  disregard  of  that 
mode  by  any  snbeeqnent  aotaon  of  the  oorporate  anthorities. 

BASiFiCAnoif  IB  Equivalent  to  Pbbvious  Autbobiit,  and  operatee  npoo 
tiie  contract  ia  the  same  nwuiner  as  though  the  authori^  to  make  the 
contract  had  existed  originally. 

FiywxB  to  Batift  Nbgesbabilt  Suffoob  Powhb  to  Mazb  OosiBAor  or 
FiBar  LfSTABOB;  and  a  power  to  ratify  in  a  given  mode  supposes  the 
power  to  contract  in  the  same  way. 

Whbbb  Chabxbb  of  Cirr  AmnoBizn  Ck>BTBAOT  fob  Wobk  to  bb  Giybv 
ORLT  to  Lowbst  Beddbb,  after  notice  of  the  ooatempUted  work  in  the 
puUio  journals,  a  contract  made  in  any  other  way — that  is,  given  to  any 
other  person  than  such  lowest  bidder — cannot  be  subsequently  affixmedi 
for  the  oorporate  authotities  cannot  do  retroaotively  what  they  are  pro* 
hibited  from  doing  originally. 

MUBIGIPAL  OOBPOBAXION    DOBS   NOT   BBOOMB   LIABLB,  OB  GbOUVD  OF   Im- 

FUBD  CoBTBAOT  to  pay  f OT  benefits  received,  for  tiie  value  of  improve- 
ments made  without  any  contiaet  having  been  made  therefor  in  tiie 
meaner  prescribed  by  the  charter;  for  the  law  never  implies  an  agree- 
ment against  its  own  restrictions  and  prohibitions;  it  never  implies  av 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do. 
T6  OoBRcruTB  LiABiLirr  ok  Tmw.tbd  Cohtbaot,  whbbb  Wobk  s  Pbi»' 
BQBXBD  BT  Obb  the  benefit  of  which  is  received  by  another,  there  must 
not  only  be  no  restrictions  inq^osed  by  law  upon  the  party  sought  to  be 
diaiged  agdnst  making  In  express  terms  a  similar  contract  to  that  which 
is  in^Ued;  but  the  party  must  also  be  in  a  situation  where  he  is  entirely 
free  to  elect  whether  he  will  or  will  not  accept  of  the  woric,  and  where 
'i  election  will  or  inay  influence  the  oonduct  of  the  other  party  with 

» to  the  work  itself. 
BuBfl'UUH  ABD  UfB  OF  Bbhbfit  Bbsulubo  fbok  Wobk,  where  the 
party  b  not  free  to  elect  whether  or  not  to  accept  the  work,  or  where 
Hie  election  cannot  influence  the  oonduct  of  the  other  party  with  refer- 
ence to  the  work  performed,  does  not  constitute  such  evidence  of  ao- 
oepianoe  that  the  law  will  inq^  therefrom  a  promise  of  payment. 

AonoN  by  Heniy  Zottman  against  the  city  and  county  of 
San  Franoisca    The  opinion  states  the  case. 

Waller  and  Mowe^  for  the  appellant 

H.  H.  Haightj  for  the  respopdent. 

By  Court,  PnsLD,  C.  J.    In  May,  1854,  the  dtj  of  San  Fran- 
cisco, then  a  monidpal  corporation,  entered  into  a  contract 
with  Nutting  and  Zottman  for  the  improvement  of  certain 
public  grounds  of  the  city,  known  as  Portsmouth  Square,  in 
Am.  Dna  Vol  LXXXI-7 
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acoordanoe  with  certain  plans  and  Bpecifications^  the  work  to 
be  performed  by  the  contractors  under  the  supervision  of  a 
superintendent,  to  be  selected  by  the  common  council  of  the 
dty,  and  to  be  completed  to  the  satisfSEtction  of  a  special  com* 
mittee,  to  be  appointed  by  the  common  council,  by  the  12th 
of  September  following.  A  portion  of  the  work  designated  in 
the  contract  consisted  in  the  construction  of  an  iron  fenoe 
around  the  square.  The  contract  was  made  in  pursuance  of 
an  ordinance  of  the  city,  and  no  question  is  raised  as  to  its 
validity.  After  it  was  made,  the  special  committee  and  the 
superintendent  appointed  by  the  common  council,  upon  exam- 
ination of  the  plans  and  specifications,  came  to  the  conclusion 
that  to  render  the  work  more  durable  than  originally  intended, 
there  ought  to  be  a  stcme  base  to  the  fence,  instead  of  the  one 
of  wood  named  in  the  contract.  They  also  discovered  that  no 
provision  was  made  for  painting  the  iron  of  the  fence,  without 
which,  as  stated  by  one  of  the  witnesses,  it  would  have  imme- 
diately rusted,  firom  the  damp  weather  of  the  season,  and  the 
fence  have  become  of  little  value  to  the  city,  either  for  orna- 
ment or  use.  The  superintendent  and  special  committee,  un* 
der  these  circumstances,  in  presence  of  the  dty  attorney,  the 
president  of  the  board  of  aldermen,  and  of  different  members  of 
the  board,  ordered  the  contractors  to  perform  the  extra  work 
mentioned, — that  is,  to  construct  a  stone  base,  in  the  place  of 
one  of  wood,  and  to  paint  the  iron  of  the  fence;  and  assured 
them  that  the  dty  would  pay  them  therefor.  In  conformity 
with  this  order,  the  extra  work  was  performed,  the  contractors 
furnishing  the  necessary  materials.  And  the  testimony  in 
the  case  shows  that  during  its  progress  all  the  members  of  the 
common  council  must  have  been  aware  of  the  order  to  the 
contractors,  as  the  work  was  in  full  view  from  the  windows  of 
the  council  chambers,  and  was  the  subject  of  general  conver- 
sation and  approval  by  the  members  at  their  various  sessions 
and  elsewhere,  and  no  opposition  to  it  was  ever  expressed  by 
any  member.  One  of  the  witnesses  produced  by  the  plaintiff 
states  that  the  fence  constructed  was  accepted  by  the  dty,  and 
the  amount  of  the  original  contract  allowed;  but  the  record 
immediately  adds,  that  it  was  not  shown  that  there  was  any 
action  on  the  subject  in  either  board  of  the  comnu)n  council. 
The  statement  is  therefore  to  be  regarded  only  as  an  inference 
of  the  witness  from  the  separate  approval  c^  the  individual 
members  of  the  council,  and  not  as  establishing  the  fact  of 
acceptance  of  the  extra  work  by  the  corporation. 
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If  the  original  contract  price  was  in  tmih  allowed  by  the 
eity,  that  cirouniBtance  by  itself  only  shows  a  waiver  of  any 
objection  to  the  work  by  reason  of  its  deviation  from  the  origi- 
nal specifications.  It  does  not  prove  any  acceptance  or  ap- 
proval of  the  extra  work  as  such.  A  separate  bill  for  the  extra 
work,  including  the  materials  famished  in  its  execution,  was 
presented  by  the  contractors  to  the  special  committee,  but  it 
does  not  appear  from  the  record  that  the  bill  was^  ever  pre- 
sented to  the  common  council,  or  was  ever  the  subject  of  con- 
sideration by  either  board.  It  is  for  the  amount  of  this  bill 
that  the  present  action  is  brought,  Nutting  having  assigned  his 
interest  in  the  demand  to  his  co-contractor,  the  plaintiff,  and 
the  liabilities  of  the  city  of  San  Francisco  having  been  cast 
by  the  consolidation  act  upon  the  defendants.  The  court  be- 
low gave  judgment  of  nonsuit  against  the  plaintiff,  on  the 
ground  that  there  was  no  evidence  of  any  ordinance  of  the 
cnmnimi  council  of  the  city  authorizing  the  extra  work;  and 
from  this  judgment  the  appeal  is  taken. 

It  is  not  pretended  that  the  superintendent  or  special  com- 
mittee had  any  authority  to  enter  into  any  contract  on  behalf 
of  the  dty.  Their  powers  were  limited  to  the  execution  of  the 
original  contract,  and  did  not  embrace  the  making  of  a  new  or 
differentone.  But  it  is  contended  in  substance:  1.  Thatasthe 
employment  of  the  contractors  to  perform  the  extra  work, 
which  included  the  fomishing  of  the  necessary  materials,  was 
known  to  the  individual  members  of  the  common  council,  and 
was  approved  by  them,  and  adoption  and  ratification  of  the 
employment  by  tiie  corporation  are  to  be  presumed;  and  2.  That 
the  corporation  has  received  the  benefit  of  the  extra  work  of 
the  contractors,  and  is  in  consequence  liable  to  them  upon  an 
implied  contract.  The  positions  of  the  learned  counsel  of  the 
appellant  are  not  stated  in  this  form,  but  his  argument  is  to 
that  purport  If  the  positions  thus  stated  cannot  be  main- 
tained, his  case  must  fail. 

An  examination  of  the  clauses  of  the  charter  of  the  city 
then  in  force,  with  reference  to  improvements  and  to  contracts 
for  work,  will  show  the  untenable  character  of  the  first  position. 
The  charter  was  the  source  of  all  the  power  which  could  be 
exercised  on  the  subject.  Looking  to  that  instrument,  we  find 
that  it  vested  in  the  common  council  the  legislative  power  of 
the  city,  and  clothed  them  with  exclusive  authority  over  im- 
provements of  the  city  property,  and  prescribed  the  mode  in 
which  the  authority  should  be  exercised.    It  empowered  the 
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ooandl  to  pass  ''  all  proper  and  necessary  laws''  for  such  im^ 
provements  (art  3,  sec  13),  and  it  required  '^eyery  ordinance 
providing  for  any  specific  improvement "  to  be  published  after 
its  passage  by  one  board,  and  before  its  transmission  to  the 
other,  with  the  ayes  and  noes,  in  some  city  paper  (art  3,  sec.  4)« 
and  it  declared  that  '^  all  contracts  for  work  "  should  be  let  to 
the  lowest  bidder,  after  notice  given  through  the  public  jour- 
nals: Art  6,  sec.  7.  These  provisions  whilst  conferring  au- 
thority upon  the  common  council,  also  fixed  the  bounds  of 
their  action.  Beyond  them  they  could  not  go,  and  give  validity 
to  their  acts.  They  could,  therefore,  only  provide  for  any  spe- 
cifio  improvement  of  the  city  property  by  the  passage  of  a  law — 
that  is,  an  ordinance  for  that  purpose.  ''  Laws  "  and  '^  ordi* 
nances,"  when  applied  to  the  acts  of  municipal  corporations, 
are  synonymous  terms,  and  were  so  used  in  the  charter:  Art 
8,  sec.  3.  And  to  apprise  the  public  of  the  improvement  con- 
templated, and  thus  give  an  opportunity  to  suggest  objections 
to  the  same,  and  to  prevent  improvident  legislation  on  the  sub* 
ject,  the  clause  was  inserted  in  the  charter  requiring  the  pub- 
lication  of  the  ordinance  for  the  improvement,  after  its  passage 
by  one  board  before  its  consideration  by  the  other  board.  And 
even  when  the  ordinance  had  become  a  law,  to  prevent  favor- 
itism or  firaud  on  the  part  of  the  conmion  council  or  the  officers 
of  the  city,  the  provision  was  added  for  giving  the  contract  to 
the  lowest  bidder  after  due  notice  in  the  public  journals.  Aeon- 
tract  made  in  disregard  of  these  stringent  but  wise  provisions 
cannot  be  the  ground  of  any  claim  against  the  city.  Individual 
members  of  the  common  council  were  not  invested  by  the  char- 
ter with  any  power  to  improve  the  city  property,  and  any  direc- 
tions given  or  contracts  made  by  them  upon  the  subject  had 
the  same  and  no  greater  validity  than  like  directions  given  and 
like  contracts  made  by  any  other  residents  of  the  city  assum- 
ing to  act  for  the  corporation.  And  if  individual  members 
could  not  thus  make  any  valid  contract  originally,  they  could 
not  by  any  subsequent  approval  or  conduct  impart  validity  to 
such  contract  But  we  go  farther  than  this;  the  common 
council  even  could  not  by  any  subsequent  action  give  validity 
to  a  contract  thus  made.  The  mode  in  which  alone  they  could 
bind  the  corporation  by  a  contract  for  the  improvement  of  cily 
property  was  prescribed  by  the  charter,  and  no  validity  could 
be  given  by  them  to  a  contract  made  in  any  other  manner. 
The  rule  is  general,  and  applies  to  the  corporate  authorities  of 
all  municipal  bodies;  where  the  mode  in  which  their  power  on 
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maoj  giyen  subject  can  be  exercised  is  prescribed  by  their  char- 
ter, the  mode  must  be  followed.  The  mode  in  such  cases  con- 
stitotes  the  measure  of  the  power.  Thus,  where  authority  is 
conferred  to  sell  property,  with  a  clause  that  the  sale  shall  be 
made  at  public  auction,  the  mode  prescribed  is  essential  to  the 
validity  of  the  sale;  indeed,  there  is  no  power  to  sell  in  any 
other  way.  Aside  from  the  mode  designated,  there  is  a  want 
of  all  power  on  the  subject.  This  is  too  obvious  to  reqtdre  ar- 
gument, and  so  are  all  the  adjudications.  Thus,  in  Hecid  y. 
Proffidenee  Inturance  Company,  2  Cranch,  156,  Mr.  Chief  Jus- 
tice Marshall,  in  speaking  of  bodies  which  have  only  a  legal 
existence,  says:  ^'The  act  of  incorporation  is  to  them  an  en- 
abling act;  it  gives  them  all  the  power  they  possess;  it  enables 
them  to  contract,  and  when  it  prescribes  to  them  a  mode  of 
contracting,  they  must  observe  the  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  had  never  been  incor- 
porated ";  See  McCraeken  v.  City  of  San  Frandsco^  16  CaL  619; 
Farmen?  Loan  and  Trust  Co.  v.  Carroll^  5  Barb.  649;  New 
York  Fire  Inmranee  Co.  v.  Ely^  5  Conn.  668  [13  Am.  Dec.  100]. 
As  a  necessary  consequence  flowing  from  these  views,  a  con- 
tract not  made  in  the  prescribed  mode  cannot  be  aflSrmed  and 
ratified  in  disregard  of  that  mode  by  any  subsequent  action  of 
the  corporate  authorities,  and  a  liability  be  thereby  festened 
upon  the  cori>oration.  Ratification  is  equivalent  to  a  previous 
authority;  it  operates  upon  the  contract  in  the  same  manner 
as  though  the  authority  to  make  the  contract  had  existed 
originally.  The  power  to  ratify,  therefore,  necessarily  sup- 
poses the  power  to  make  the  contract  in  the  first  instance; 
and  a  power  to  ratify  in  a  given  mode  supposes  the  power  to 
contract  in  the  same  way.  Therefore,  where  the  charter  of  a 
city  authorizes  a  sale  of  city  property  only  at  public  auction, 
a  sale  not  thus  made  is  from  its  very  nature  incapable  of  rati- 
fication, because  it  could  not  have  been  otherwise  made  origi- 
nally. So  where  the  charter  authorizes  a  contract  for  work  to 
be  given  only  to  the  lowest  bidder,  after  notice  of  the  contem- 
plated work  in  the  public  journals,  a  contract  made  in  any 
other  way — that  is,  given  to  any  other  person  than  such  lowest 
bidder — cannot  be  subsequently  affirmed.  Were  this  not  so, 
the  corporate  authorities  would  be  able  to  do  retroactively  what 
they  are  prohibited  from  doing  originally.  We  had  occasion, 
in  the  case  of  MeCraeken  v.  City  of  San  FranciacOf  16  Cal. 
619,  to  give  to  this  subject  great  consideration,  and  we  there 
held  that  where  authority  to  do  a  particular  act  can  only  be 
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exercised  in  a  particular  form  or  mode,  the  ratification  muat 
follow  Buch  form  or  mode,  and  that  a  ratification  can  only 
be  made  when  the  principal  possesses  at  the  time  the  power 
to  do  the  act  ratified.  The  doctrines  there  laid  down  we 
regard  of  yital  importance  for  the  protection  of  the  interests 
of  municipal  corporations,  and  without  an  adherence  to  them, 
restrictions  such  as  were  embodied  in  the  charter  of  San 
Francisco, — or  at  present  are  embodied  in  the  consolida- 
tion act, — upon  the  corporate  authorities,  may  be  practically 
disregarded  and  defeated.  Since  that  decision  was  rendered, 
we  have  had  our  attention  called  to  the  case  of  Brady  y. 
Mayor  etc.  of  New  York,  16  How.  Pp.  432,  where  these  doc- 
trines are  affirmed  in  an  opinion  of  great  force,  and  applied  to 
an  alleged  contract  for  work  done  upon  a  street  in  the  city  of 
New  York.  The  alleged  contract  in  that  case  was  made  by 
the  street  commissioner  on  behalf  of  the  dty,  and  was  for  the 
performance  of  work  upon  the  street,  in  accordance  with  cer- 
tain specifications,  the  stipulated  price  to  be  paid  upon  the 
confirmation  of  an  assessment  for  the  work  by  the  common 
council. 

The  work  was  performed  in  accordance  with  the  provisions 
of  the  contract,  and  seyenty  per  cent  of  the  contract  price  was 
paid,  and  an  assessment  for  the  entire  price  was  made  for  the 
work  and  confirmed.  The  amendment  of  1853  to  the  charter 
of  that  city  requires  that  ^'  all  work  to  be  done  and  all  sup* 
plies  to  be  furnished  for  the  corporation,  inyolying  an  expendi- 
ture of  more  than  $250,  shall  be  by  contract  founded  on  sealed 
bids,  or  on  proposals  made  in  compliance  with  public  notice 
for  the  fall  period  of  ten  days;  and  all  such  contracts,  when 
glyen,  shall  be  giyen  to  the  lowest  bidder,  with  adequate  se- 
curity." In  consequence  of  the  manner  in  which  the  bids 
made  upon  the  proposals  for  the  work  were  tested,  the  lowest 
bidder  could  not  be  ascertained;  it  was  therefore  held  that 
the  contract  was  illegal  and  void.  The  question  was  then 
raised,  whether,  under  the  circumstances,  the  defendants  were 
liable  for  the  work  done.  And  this  question  was  discussed  by 
the  court  in  two  aspects:  whether  they  were  liable  to  the 
plaintifi*  as  upon  a  quantum  meruit^  because  the  work  had 
been  performed  and  accepted;  and  whether  the  common 
council  had  the  power  to  waiye  the  original  defect  in  the 
plaintiff's  claim,  and  by  their  action  affirm  his  titie  to  recoyer, 
so  as  to  giye  him  a  right  of  action,  notwithstanding  the  re* 
quirements  of  the  charter  had  not  been  complied  with.    It  is 
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under  Bimilar  aspects  that  the  question  of  the  liability  of  the 
city  of  San  Francisco  presents  itself  in  the  present  case. 
^The  corporation/'  said  the  court,  ''can  01U7  act  through  its 
chosen  officers  and  agents.  If  iJiey  not  only  may  pay  for 
work  and  labor  actually  done  without  a  compliance  with  the 
statute  requisites,  but  are  legally  bound  to  such  payment, 
then  no  contract  is  necessary,  and  the  restrictions  in  the  stat- 
ute are  a  dead  letter.  If  they  may  dispense  with  a  contract, 
then,  and  then  only,  can  they  confirm  an  illegal  and  yoid  con- 
tract,  and  then,  aliso,  by  any  acceptance  of  the  work  and  a 
eonfirmation  of  the  contract  by  resolution,  they  repeal  the 
statute  pro  hcte  vice.  The  relation  which  the  corporation  and 
Ua  officers  bear  to  the  subject,  the  duties  they  owe  to  the  pub- 
Ke  and  those  upon  whom  the  burden  is  to  £Etll,  and  the  nature 
of  the  powers  they  possess,  forbid  us  to  concede  any  such  force 
to  their  acts.  By  the  charter,  the  power  is  limited,  and  it  is  a 
familiar  rule  that  corporations  can  only  bind  themselves  by 
oontracts  they  are  expressly  or  impliedly  authorized  to  make. 

^'It  may  sometimes  seem  a  hardship  upon  a  contractor  that 
all  compensation  for  work  done,  etc.,  should  be  denied  him; 
but  it  should  be  remembered  that  he,  no  less  than  the  officers 
of  the  corporation,  when  he  deals  in  a  matter  expressly  pro- 
Tided  fiur  in  the  charter,  is  bound  to  see  to  it  that  the  charter 
18  complied  with.  If  he  neglect  this,  or  choose  to  take  the 
hasard,  he  is  a  mere  volunteer,  and  suffers  only  what  he  ought 
to  have  anticipated.  If  the  statute  forbids  the  contract  which 
he  has  made,  he  knows  it,  or  ought  to  know  it,  before  he  places 
his  money  or  services  at  hajsard. 

^  The  analogy  drawn  from  the  obligation  of  an  individual 
to  pay  for  work  which  he  accepts,  although  there  has  been  no 
previous  contract  for  its  performance,  wholly  fails  to  reach  the 
present  case.  Here,  neither  the  officers  of  the  corporation, 
nor  the  corporation  by  any  of  the  agencies  through  which 
they  act,  have  any  power  to  create  the  obligation  to  pay  for 
the  work,  except  in  the  mode  which  is  expressly  prescribed  in 
the  charter;  and  the  lawtiever  implies  an  obligation  to  do 
that  which  it  forbids  the  party  to  agree  to  do. 

''And  for  the  like  reason  the  defendants  cannot  be  treated  as 
ratifying  the  unauthorised  acts  of  its  agents.  The  difficulty 
lieS|  not  merely  in  the  want  of  original  power  in  the  agents 
to  make  the  contract,  but  in  the  want  of  power  in  the  cor- 
poration itself  to  make  the  contract  otherwise  than  in  the 
mode  prescribed  by  the  charter.    An  individual  having  power 


Digitized  by  VjOOQIC 


J<M  ZoTTHAN  V.  San  Francisco.  [CaL 

to  make  a  contract  may  ratify  or  affirm  it,  when  made  by  <nie 
who  without  authority  assumes  to  be  his  agent;  but  if  the  in- 
dividual have  himself  no  such  power,  he  can  no  more  bind 
himself  retroactively  to  its  performance  by  affirmance  or  rati- 
fication than  he  could  have  done  so  prospectively  in  the  first 
instance.  The  power  to  ratify  ex  vi  termini  implies  a  power 
to  have  made  the  contract,  and  the  power  to  ratify  in  a  par- 
ticular mode  implies  the  power  to  have  made  the  contract  in 
that  manner." 

2.  The  second  position  of  the  appellant,  that  the  corporation 
has  received  the  benefit  of  the  extra  work  of  the  contractorsi 
and  is  in  consequence  liable  to  them  upon  an  implied  contract^ 
is  as  untenable  as  his  first  position.  Indeed,  the  argument 
which  meets  the  first  position  shows  the  unsoundness  of  the 
second.  If  the  common  council  could  not  by  any  subsequent 
action  affirm  and  ratify  a  contract  originally  made  in  disre- 
gard of  the  requirements  of  the  charter,  so  as  to  fasten  a  liability 
upon  the  corporation,  it  is  difficult  to  perceive  how  the  benefit 
which  may  have  resulted  to  the  city  in  the  improvement  of  her 
property,  firom  the  performance  of  tiia  unauthorised  and  illegal 
contract,  could  create  any  such  liability.  We  do  not  question 
the  general  doctrine,  that  where  one  receives  the  benefit  of  an- 
other's work  he  is  bound  to  pay  for  the  same,  but  we  deny  its 
application  to  the  case  like  the  present  The  extra  work  for 
which  the  action  is  brought  was  performed  without  the  request 
of  the  corporation;  it  could,  therefore,  .of  itself  impose  no  obli- 
gation upon  the  corporation,  any  more  than  if  the  contractors 
had  made  any  other  improvements  to  the  city  property  upon 
an  unauthorized  contract  with  individual  members  of  the  com- 
mon council,  or  upon  their  own  voluntary  action,  independent 
of  any  such  contract.  The  extra  work  having  been  thus  per- 
formed without  request,  the  common  council  had  no  authority 
after  it  was  performed  to  agree  to  pay  what  it  was  reasonably 
worth.  There  is,  indeed,  no  evidence  in  the  record  that  the 
extra  work  was  ever  considered  by  either  board;  but  we  do 
not  rest  our  opinion  upon  the  want  of  evidence  as  to  the  action 
of  the  common  council  on  the  subject,  but  upon  their  want  of 
power.  They  could  not,  as  we  have  already  shown,  from  the 
restrictions  imposed  by  the  charter  upon  their  powers,  have 
made  a  valid  contract  in  advance  to  pay  the  contractors  the 
reasonable  value  of  the  extra  work, — the  charter  requiring  all 
contracts  for  the  improvement  of  the  city  property  to  be  given 
out  to  the  lowest  bidder,  and  of  course  at  a  fixed  price,  after 
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notice  of  the  contemplated  improyement  in  the  public  jonmals. 
What  they  thus  had  no  authority  to  agree  in  advance  to  pay 
for  the  worky  they  had  no  authority  to  agree  to  pay  after  the 
work  waa  completed.  Ab  in  the  case  cited  from  New  York, 
the  difficulty  existed  in  their  want  of  power  to  bind  the  corpo- 
ration for  improvements  of  the  city  property,  except  in  the 
mode  prescribed  by  the  charter.  Outside  of  the  prescribed 
mode,  as  we  have  stated,  they  were  destitute  of  any  power  over 
the  subject.  As  they  had  no  authority  to  agree  to  such  pay- 
ment in  express  terms,  the  law  could  not  imply  any  such 
agreement  against  the  corporation.  The  law  never  implies  an 
agreement  against  its  own  restrictions  and  prohibitions,  or  as  it 
is  expressed  in  the  New  York  case,  '^the  law  never  implies  an 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do.'' 
To  the  application  of  the  doctrine  of  liability  upon  an  im- 
plied contract)  where  work  is  performed  by  one,  the  benefit  of 
which  is  received  by  another,  there  must  not  only  be  no  re* 
strictions  imposed  by  the  law  upon  the  party  sought  to  be 
charged  against  making  in  direct  terms  a  similar  contract  to 
that  which  is  implied,  but  the  party  must  also  be  in  a  situa- 
tion where  he  is  entirely  free  to  elect  whether  he  will  or  will 
not  acoept  of  the  work,  and  where  such  election  will  or  may 
influence  the  conduct  of  the  other  party  with  reference  to  the 
work  itseUl  The  mere  retention  and  use  of  the  benefit  result- 
ii^  from  the  work — ^where  no  such  power  or  freedom  of  elec- 
tion exists,  or  where  the  election  cannot  influence  the  conduct 
of  the  other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will 
imply  therefrom  a  promise  of  payment  Thus,  if  one  person 
should  erect  a  cottage  or  stable  upon  the  land  of  another  with- 
out request,  the  conduct  of  the  architect  could  not  be  affSdcted 
by  a  refrisal  of  the  owner  of  the  land  to  accept  the  building. 
The  architect  could  not,  upon  such  refusal,  remove  the  build- 
ing, it  having  become  attached  to  and  a  part  of  the  freehold; 
nor  would  the  owner  of  the  land  be  deemed  to  have  accepted 
the  building  merely  because  he  had  not  chosen  to  tear  it 
down,  or  had  seen  flt  to  use  it  in  connection  with  his  land. 
From  the  necessity  of  the  case,  the  owner  receives  the  beneflt 
of  the  building  by  reason  of  his  right  in  the  soU,  and  not  from 
any  supposed  acceptance,  without  subjecting  himself  to  any 
obligation  of  pajrment  So,  too,  in  the  present  case,  from  neces- 
sity the  corporation  received  the  benefit  of  the  stone  base  to 
the  iron  fence  around  Portsmouth  Square,  and  of  the  paint- 
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ing  of  the  iron  fence,  without  incorring  any  liability  there- 
for. It  never  ordered  the  work  or  the  painting.  These  were 
done  without  its  request  or  authority.  A  declaration  by  reso- 
lution that  it  did  not  accept  of  the  same,  could  not  of  itself 
have  affected  the  conduct  of  the  contractors.  They  could  not 
have  interfered  with  either  base  or  paint  if  such  declaration 
had  been  made.  Nor  was  the  corporation  bound  to  remoye  the 
base  and  paint  to  avoid  liability.  So,  too,  where  work  is  done 
upon  the  streets  of  the  city  without  authority^  liability  does 
not  follow  because  the  streets  may  be  improved  thereby, 
or  their  use,  as  previously,  may  be  continued.  Such  con- 
tinued use  constitutes  no  such  evidence  of  acceptance  as  to 
create  a  liability  against  the  corporation:  Bartholomew  v.  Jael> 
Bonj  20  Johns.  28  [11  Am.  Deo.  237];  EUi$  v.  Handen^  8 Taunt 
62;  Smith  v.  Brady,  17  N.  Y.  173  [72  Am.  Dec.  442]. 

The  cases  cited  by  the  appellant  from  the  decisions  of  this 
court,  San  Francisco  Qa$  Co.  v.  City  of  San  FranciacOy  9  CaL 
453,  and  Argenti  v.  City  of  San  FraneiscOj  16  Id.  255,  do  not 
support  his  position.  In  the  first  case  the  decision  was  placed 
upon  the  pleadings,  and  is  not  authority  upon  any  question 
arising  in  the  case  at  bar.  One  of  the  justices  did,  it  is  true, 
discuss  the  case  on  its  merits,  and  there  are  some  expressions 
in  his  opinion  which  may  be  open  to  observation.  The  case 
on  its  merits  was,  indeed,  a  very  strong  one,  and  the  decision 
might  perhaps  be  supported  upon  the  ground  that  the  prop- 
erty of  the  plaintiff  was  appropriated  to  the  necessary  purposes 
of  the  city.  It  is  unnecessary,  however,  to  express  any  opin- 
ion upon  this  point,  as  the  case  itself  is  authority  only  upon  a 
question  of  pleading.  In  the  second  case,  the  justices  who 
pronounced  the  judgment  concurred  only  in  the  conclusion. 
They  differ  entirely  in  the  grounds  upon  which  they  rested 
the  liability  of  the  city;  one  of  them  holding  that  a  municipal 
corporation  could  only  act  in  the  cases  and  in  the  mode  pre- 
scribed by  its  charter,  and  that  for  street  improvements  of  a 
local  nature,  express  contracts  authorized  by  ordinanoe  were 
necessary  to  create  a  liability;  and  that  the  doctrine  of  liabil- 
ity, as  upon  implied  contracts,  had  no  application  to  cases  of 
that  character:  Argenti  v.  San  Francisco^  16  Cal.  282.  It  is 
sufficient,  however,  to  observe  that  in  consequence  of  the  dis- 
agreement of  the  justices  in  their  views,  the  dedsioii  is  nol 
authority  upon  any  question  presented  in  the  present  < 

Judgment  affirmed. 

CoPB,  J.,  delivered  a  concurring  opinion. 
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MUNIdPAI.  COBFO&AnON  GAH  KlKRCIHK  ONLY  ThOSS  POWERS  EZPBISSLT 

Osahtid  bt  Gbabtkr  and  necessarily  incidental  powers,  and  when  the 
mode  of  exeoating  a  power  granted  is  prescribed  by  the  charter  or  statute 
fraating  h»  the  prescribed  mode  most  be  pursued,  or  the  corporation  will  not 
be  bound:  See  (kartm  v.  JUarUn,  69  Am.  Dec  684^  and  note  589;  and  with 
respect  to  prirate  corporations,  see  Lemqf%  lakmi  R,  R,Co,y.  BoUon,  77  Id. 
S36;  Alfbif  v.  BiOiipB,  72  Id.  143;  note  14a  The  principal  case  is  cited  to  this 
ifieet  in  Mwrp^  r.  Napa  (h.^  20  OaL  502;  Frm^  v.  Teachtmaher^  24  Id.  550, 
652.  The  mode  of  execution  in  such  cases  constitutes  the  measure  of  the 
power:  Heno  ▼.  Ban  Franehoo,  33  Id.  145;  Nkolmm  PavemaU  Co.  v.  PakUer, 
85  Id.  706;  McCk)iy  v.  Brkmi,  58  Id.  250,  citing  the  principal  case.  And  in 
geneia],  where  a  power  is  ooofened  by  law,  and  the  manner  of  its  exercise  is 
also  preeoribed,  the  power  can  be  exereised  only  in  the  prescribed  mode:  Iowa 
MaOnad  Jxmi  Co.  t.  Omm^  qf  Bne,  89  Iowa,  149;  Sadler  v.  Eureka  Comity, 
16  Kev.  44;  Fergti$im  t.  ffaUeO,  47  Tex.  423;  Flag$Uff  8.  M.  Co,  v.  Patrick, 
t  Utah,  816;  citing  the  principal  case.  Therefore  a  pubUo  corporation  is  not 
bound  by  a  oontnusi  for  additions  or  changee  upon  the  original  work  not  made 
In  aooordaaoe  with  the  provisions  of  the  law:  Sadler  t.  Bwrtka  Conmlty,  supra, 
eitiiig  the  princ^al  case.  And  a  party  dealing  in  a  matter  expressly  provided 
for  in  the  charter  is  bound  to  see  to  it  that  the  charter  is  complied  with.  If 
he  ehoose  to  take  the  haard  or  neglect  this,  he  is  a  mere  vdunteer,  and  must 
s«£Eer.  An  officer  of  a  cotporation  has  no  power  to  make  a  contract^  except 
ia  tiie  manner  pointed  out  by  the  statute  from  which  the  power  is  derived: 
Mmrpi^r.  LotdmdlU,  OBosh,  194;  Ora^cr(^ftY.  Sehoffe,  10  Id.  707,  citing  the 
friiMBpal  case.  So  where  a  corporation  issues  commercial  paper,  not  appar- 
«DUy  witiiin  the  seope  of  its  powers^  such  paper  is  void  in  the  hands  of  a 
kmajide  holder,  if  there  can  be  such  a  holder:  Aurora  v.  West,  22  Ind.  95, 
eitmg  the  prine^  case.  In  Pbdey  v.Weitem  Pacf/te  R  R.  Co.,  33  OaL  197, 
the  principal  ease  is  distingnished,,  since  in  that  case  the  charter  of  the  cor* 
pontion  did  not  confine  it  to  any  particular  mode  in  making  contracts,  and 
cooeequently  the  mode  waa  not  there  the  measure  of  the  corporate  power. 

LlABILITT  OF  MninOIFAL  COBPORJLTZOlfS  OK  GbOUND  OF  BSNSFIOIAL  UsB 

OFPlkOFKBTT  OR  Labor. —Counties:  SeenotetoOtJ^manv.  Cbn^raCostoCo.,  68 
Am.  Dea  29%  294.  The  acceptance  and  occupancy  of  a  public  building  by  a 
eovmty  will  not  enable  the  contractor  to  recover  of  the  county  on  a  quantum 
mttrvU  an  amount  in  excess  of  that  properly  authorized,  caused  by  changes 
and  extensions  of  the  original  plan:  Richard  v.  Warren  County,  31  Iowa,  392. 
And  where  there  exist  legal  restrictions  which  disable  a  corporation  to  agree 
fai  express  terms  to  pay  money,  the  law  does  not  imply  any  such  agreement 
agiainat  the  corporation,  thou^  it  has  received  a  benefit:  Springfield  MHUng 
Co,  V.  Lane  Co.,  5  Or.  267.  So  the  fact  that  bonds  issued  in  excess  of  the 
eonstitntiomal  limit  are  void,  and  that  the  corporation  has  received  value  for 
them,  does  not  entitle  the  holder  to  reoover  the  amount  paid  therefor  from 
the  corporation.  The  receipt  of  value  for  them  does  not  create  a  debt  on  the 
fart  of  the  corporation:  McPktrmm  v.  Potter  Broe.,  48  Iowa,  71.  The  above 
OMea  oite  the  principal  case.  In  CbtekmaU  v.  Cameron,  83  Ohio  St.  374^  it  is 
Mid,  per  Wright,  J.,  citing  the  principal  caae:  '*  It  is  by  no  means  true  that 
beeanae  a  corporation  accepts  and  makea  use  of  the  work  done  that  therefore 
it  is  estqpped.  The  drcumstancee  may  be  such  that  it  cannot  help  itself. 
•  •  .  •  The  doctrine  of  estoppel  only  applies  in  those  cases  where  the  corpo- 
may  accept  or  reject  with  equal  convenience.  While,  therefore,  it 
I  not  be  snfikisnt  to  base  a  recovery  on  the  sole  ground  that  the  city 
had  received  the  benefits^  and  therefore  could  not  refuse  the  payment,  the 
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•tber  fdroamsteBoee  showing  the  justice  of  the  plsintifTs  dsim  are  strsngtii* 
ened  by  the  hat  thai  he  has  given  a  qM  pro  qma," 

RiTZViciATioii  OF  Aor  mnrr  vm  nr  VAxncohUL  Mom  on  Fokm  nsoessary 
to  confer  an  anthority  to  perfonn  it  in  the  first  instance:  Detpaiek  Lim  t* 
Bettmm^  Jffg,  Ox»  37  Am.  Dea  203;  Spqffard  t.  Ecbb$,  48  Id.  621. 

RAxmcATioir  ov  Aor  zs  Equiyaluit  to  PBaoxDENT  Aitthobiit:  IktpaiA 
Line T..BeainiyJO^a>.,  87  Am.  Dec  203;  Clealandv.  VToOer,  46  Id.  238w 

RAxmcATioir  bt  Muhiozpal  Authobitiis.— Having  the  power  in  the 
first  instance  to  empk^  ooonse!,  the  commissioners  had  the  power  to  rati^ 
the  nnanthoriaed  act  <^  the  district  attorney  in  employing  coonsel  to  assist 
him,  in  Clarhe  t.  Lyon  CfomUif,  8  Nev.  188.  A  snbseqnent  ratification  by  the 
municipal  officers,  within  their  powers  and  according  to  the  method  of  con- 
tracting pointed  oat  in  the  charter,  binds  the  coiparation  as  eSeotoally  as  a 
contract  in  advance  coold  do:  Paopfe  ▼.  Swfft,  31  OaL  28. 

Ko  Implzid  CoHTKAOr  TO  Pat  Mkbs  Volubtbeb:  OkatMdk  t.  Kmm,  64 
Am.Dec829L  <}iMMAff»fn€rMtt  or  ^iMmtiMiifala&ant  for  partial  or  in^erf^ 
ionnanoeof  oontraet:  SeeOnofltoi'Vifliii^.  Ox  T.  J2^9«^ 


TOUOHABD   V.   CbOW. 
[90  Caufouiza,  ua] 

WoBD  "Sbal,**  WMKEAimn  or  Bblaokmsb,  ahp  AmutOQ  nr  Oorr  of  Iv* 
iTBUMBrT  embodied  in  record  on  ^peal.  Imports  that  the  proper  sssl  Is 
affixed  to  the  original,  unless  objeotioa  is  taken  at  the  trial  on  this 
groond. 

Dkputt  CknTHTT  GuBX  HAS  Equal  AvTHourr  witr  Ooostt  Cubx  in 
respect  to  taking  acknowledgments  to  oonv^yancss. 

Wbdui  Couhtt  Clibx  Aozs  as  xz  Officio  Cubx  of  DiwwaMMMt  Ctouss% 
process  or  proceedings  of  snch  courts  issned  or  attested  by  him  are  not 
invalid  because  of  the  absence  of  the  designation  of  the  particular  coort 
of  which  he  acts  as  es  ojfieSo  derk,  provided  that  fact  otherwise  soA* 
dently  appears  npon  the  itiao  of  the  papers;  and  the  affixing  of  a  seal 
inscribed  with  the  name  of  a  coort  is  snfficient  for  this  pnrpose. 

CaiTiFicAnB  OF  AcxvowLiDoimT  TO  Dud  Arirbd  bt  Dmfuti  Oouuti 
Clxbx,  with  sssl  of  coort  affixed,  is  snfficient  to  anihoriae  the  record  ol 
the  deed,  nnder  laws  providing  that  the  aoknowledgmflnt  mnst  be  taksa 
by  the  derk  of  a  coort  having  a  seal,  and  that  the  county  cleric  is  ea 
officio  derk  of  all  conrts  having  a  seal,  exoept  the  snpreme  conii. 

Cibiifioatb  of  Agsvowlbdommmt  to  Dud  n  to  an  SxTicAziffSD^  if  FMl^ 
blb;  and  in  snpport  of  it^  reference  may  be  had  to  the  instnuneni  ta 
whichitisattadied. 

OrxRATivs  WoBD0  OF  Bbt.iaw  tk  BaatM  QnncLAiM  Bud  are  '^remlss^ 
release^  and  qnitdaim";  and  where  the  words  "  bargain,  sdl,  and  qnit- 
olaim"  are  empk^yed,  they  operate^  not  merdy  to  release^  bnt  to  transfer 
any  interest  which  the  grantor  possessed  at  the  execntion  of  the  deed. 

Uhrkd  Statu  Paziht,  FdLLOWziro  Fdtal  Daona  AFFDUcnro  VALmrrr 
OF  MiTiOATf  QRAn;  takes  effiwt  by  reUticn  at  the  date  of  the  presenta- 
tion of  the  petition  for  confirmation  to  the  land  oommission,  and  is  to  be 
regarded,  so  far  as  all  intermediate  conveyances  are  oonoesned,  as  ha;fi«g 
been  executed  at  that  t*infi 
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taUMl    Of    COMMOV  OF  Tract  OV  LAin>  n  EmTIILID  to  x^mmmmnvm  W9 

■ad  mfty  maintain  ejaotmeni  lor,  tha  wb6i»  tract  agalnal  all  parMmf 
azoapt  hia  oo-tananta. 
Ir  CouMEML,  nr  Oabx  Tried  bt  CknrRT  without  Jubt,  DsaiBas  to  Pbb- 
aan  Foists  of  Law,  aa  applicaUa  to  tha  facta  aatabliahad,  or  foo^t 
to  ba  aatabliahad,  upon  wfaioh  tha  court  might  ba  callad  to  cfaaiga  a  joiy, 
wava  iliera  a  jury  in  tha  caae,  the  proper  oonrae  ia  to  praaent  them  in  tfaa 
form  of  propoaitiona,  preceding  them  with  a  atatement  tiiat  coonsal 
makaa  tha  following  points,  or  coanael  contenda  aa  f oUowa. 

Bjbctmemt  by  Touchard,  executory  against  Crow  and  others. 
The  opimon  states  the  case. 

John  WiUorif  for  the  appellant. 

Oeorge  CadwaJlader  and  H.  P.  Hepburnj  for  the  respondent 

By  Court,  Field,  C.  J.  This  is  an  action  of  ejectment  to 
recover  the  possession  of  certain  real  estate  situated  in  Sonoma 
Ckmntji  constituting  part  of  the  tract  known  as  the  rancho  of 
Boblar  de  la  Miseria.  The  plaintiff  claims  under  a  patent 
of  the  United  States,  issued  upon  a  confirmation  of  a  Mexi- 
can grant,  under  the  act  of  congress  of  March  3,  1851.  The 
pant  was  made  to  Juan  N.  Padilla  by  Pio  Pico,  former  gov- 
ernor of  Califomia,  in  November,  1845,  and  was  approved  by 
the  dei)artmental  assembly  in  June,  1846.  It  is  for  four 
flquare  leagues  of  land,  and  embraces  the  premises  in  contro- 
versy. On  the  18th  of  June,  1849,  the  grantee  conveyed  the 
tract  granted  to  Heyerman,  and  on  the  80th  of  July,  1852,  the 
latter,  in  connection  with  his  wife,  executed  a  conveyance  of 
their  interest  to  Stevens.  This  conveyance  was  acknowledged 
be£Dre  the  deputy  clerk  of  the  county  of  Sonoma  on  the  day 
of  its  execution,  and  was  recorded  in  the  office  of  the  recorder 
of  the  county  on  the  23d  of  August  following.  On  the  2d  of 
June,  1859,  proof  of  the  execution  of  the  conveyance  by  Hey- 
ermen  was  made  befiore  a  notary  public,  and  on  the  24th  of 
April,  1860,  the  conveyance  was  again  recorded  in  the  same 
office.  From  Stevens,  the  plaintiff  traced  title  to  the  premises 
in  controversy  by  randry  mesne  conveyances  to  Matthey,  his 
testator. 

On  the  24th  of  February,  1852,  Heyerman,  in  connection 
with  eight  other  persons,  filed  a  petition  before  the  United 
States  land  commission  for  a  confirmation  of  the  claim  under 
the  grant  to  Padilla.  The  record  before  us  does  not  disclose 
the  manner  in  which  the  eight  other  petitioners  acquired  their 
interests,  but  as  Heyerman,  who  had  previously  possessed  the 
entire  claim,  united  in  the  petition,  it  is  to  be  presumed  that 
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thej  acquired  their  interests  through  him;  and  that  his  sub- 
eeqnent  conveyance  to  Stevens  was  only  intended  to  pass  his 
remaining  interest.  He  would  at  least  be  estopped  by  his  pe- 
tition from  denying  that  they  were  interested  with  him  in  the 
premises.  The  claim  was  confirmed  to  the  petitioners  by 
the  land  commission  in  February,  1853,  and  on  appeal,  by 
the  United  States  district  court  in  September,  1855.  In  No- 
vember following,  the  United  States  having  declined  to  prose- 
cute an  appeal  to  the  supreme  court,  the  petitioners  had  leave 
to  proceed  upon  the  decree  of  the  district  court  as  upon  a  final 
decree.  Upon  this  decree,  and  the  approved  survey  of  the 
premises  by  the  surveyor-general  of  the  United  St&tes  for 
Califomia,  the  patent  was  issued.  From  the  patentees  the 
plaintiff  traced  title  to  the  premises  in  controversy  to  his  tes- 
tator; from  Heyerman,  through  the  conveyance  to  Stevens 
which  we  have  mentioned;  and  from  the  eight  other  patentees, 
through  various  mesne  conveyances,  execution  sales,  and  pro- 
bate proceedings. 

The  defendants  also  claim  under  the  patent  of  the  United 
States,  and  seek  to  connect  themselves  with  it  through  a  con- 
veyance from  Heyerman  to  Baylis,  bearing  date  on  the  21st  of 
February,  1860,  and  recorded  in  the  office  of  the  recorder  of 
Sonoma  County  on  the  26th  of  April,  1860.  By  the  convey- 
ance to  Stevens,  the  grantors,  Heyerman  and  wife,  bargain, 
sell,  and  quitdahn  all  their  ^^  right,  title,  interest,  estate,  claim, 
and  demand,  both  at  law  and  in  equity,  and  as  well  in  posses- 
sion as  in  expectancy,"  in  and  to  the  tract,  describing  it  as  that 
piece  of  land  situated  in  Sonoma  County,  known  as  the  Rancho 
Roblar  de  la  Miseria.  By  the  conveyance  to  Baylis,  the  gran- 
tor, Heyerman,  '^  grants,  bargains,  sells,  and  conveys''  the 
tract,  describing  it  in  the  same  manner,  with  the  additional 
designation  that  it  was  granted  to  Padilla  in  the  year  1845, 
and  by  him  conveyed  to  Heyerman  on  the  18th  of  June,  1849. 

As  it  will  be  thus  seen,  iJie  principal  question  between  the 
parties  relates  to  the  operation  and  effect  of  these  deeds  from 
Heyerman.  The  appellants  contend:  1.  That  the  deed  to  Ste- 
vens was  not  acknowledged  or  proved,  so  as  to  entitle  it  to  be 
recorded,  and  that  in  consequence  its  record  did  not  impart 
any  notice  to  them,  and  they  are  protected  as  bona  fide  pur- 
chasers without  notice;  2.  That  the  deed  was  only  a  quitclaim, 
and  did  not  operate  to  pass  the  interest  which  vested  in  Hey- 
erman from  the  confirmation  of  the  grant  and  the  patent  of 
the  United  States;  and  8.  That  the  deed  was  only  intended  to 
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pass  the  interest  of  the  grantors  m  one  half  of  a  league  of  the 
four  leagues  embraced  bj  the  grant 

1.  The  deed  to  Stevens,  as  we  have  stated,  was  acknowledged 
on  the  day  of  its  execution,  before  the  deputy  clerk  of  Sonoma 
County.  The  certificate  of  the  acknowledgment  is  in  its  form 
conrect;  it  contains  a  statement  of  every  particular  required 
by  the  statute.  Its  concluding  attestation  clause  is  as  follows: 
'^T^tness  my  hand  and  seal  of  court  hereto  affixed  at  office, 
this  thirtieth  day  of  July,  A.  D.  1852.  John  A.  Brewster,  dep- 
uty county  clerk  of  Sonoma  County";  and  in  the  margm  oppo- 
site this  attestation  the  seal  of  the  court  is  affixed.  We  must 
at  least  conclude  that  the  seal  is  thus  affixed,  for  the  word 
^seal,"  embraced  in  brackets,  appears  in  the  copy  of  the  cer- 
tificate embodied  in  the  record.  If  any  other  seal  than  that  of 
the  court,  of  which  the  officer  was  deputy  clerk,  is  affixed  to 
the  ori^al,  that  fiEtct  should  have  been  made  the  ground  of 
direction  at  the  trial  No  objection  of  the  kind  was  taken,  and 
we  must  therefore  infer  that  no  ground  for  any  existed.  The 
objection  urged  to  the  certificate  is  not  to  its  form,  or  to  the 
seal  affixed,  but  to  the  authority  of  the  officer  to  take  the  ac- 
knowledgment. If  the  county  clerk  himself  could  take  it, 
his  deputy  could  also  take  it,  for  the  deputy  is  invested  by 
statute  with  the  same  power  in  all  respects  which  the  principal 
possesses:  Act  Defining  the  Duties  of  County  Clerks,  of  April 
18, 1850,  sec.  8;  see  also  Beawnont  v.  Yeatman^  8  Humph.  542. 
The  act  concerning  conveyances  provides  that  ^'the  proof  or 
acknowledgment  of  conveyances  may  be  taken  within  the  state 
by  the  clerk  of  a  court  having  a  seal,''  and  when  thus  taken, 
that  the  certificate  shall  be  under  his  hand  and  the  seal  of 
the  court  The  questions  for  determination  are  whether  the 
acknowledgment  under  consideration  was  taken  before  the 
deputy  of  an  officer  of  this  character,  and  whether  the  fiEU^t  suf- 
ficiency appears  firom  the  certificate. 

The  county  clerk  is  by  the  constitution  ex  officio  clerk  of  the 
district  court,  and  by  statute  he  is  also  ex  officio  clerk  of  the 
county  court,  probate  court,  and  court  of  sessions  of  his  county: 
Const.,  art  6,  sec.  7;  Act  Defining  the  Duties  of  County  Clerk, 
eec.  1;  Prac.  Act,  sec.  644.  The  statute  defining  his  duties 
speaks  of  the  acts  which  he  is  authorised  or  required  to  per- 
form as  acts  to  be  performed  by  him  as  county  clerk.  It  sajrs 
each  county  clerk  may  appoint  one  or  more  deputies;  the 
county  clerk  may  take  fix)m  each  of  his  deputies  a  bond  for 
the  fEdthfbl  perfonnance  of  his  duties;  the  county  clerk  shalL 
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either  in  person  or  by  deputy,  attend  each  term  of  the 
county  court,  district  court,  probate  court,  and  court  of  ses- 
sions held  in  his  county;  he  shall  issue  all  writs  and  process; 
he  shall  enter,  under  the  directions  of  the  court,  all  orders, 
judgments,  and  decrees  proper  to  be  entered,  and  tiie  like.  It 
would  thus  seem  that  he  may  issue  process  and  attest  pro- 
ceedings of  the  courts  of  which  he  is  ex  officio  clerk,  over  his 
signature  as  county  clerk,  and  leave  to  the  title  of  the  proceed- 
ings, or  the  contents  of  the  instruments,  the  identification  of 
the  court  to  which  they  belong.  It  is  the  usual  practice  for 
the  clerk  in  such  cases  simply  to  append  to  his  individual 
signature  his  character  as  clerk  of  the  court,  or  his  general 
character  as  county  clerk,  with  the  addition  of  his  character 
as  ez  officio  clerk  of  the  particular  court  from  which  the  process 
is  issued,  or  in  which  the  proceedings  are  taken.  We  have 
never  heard  the  sufficiency  of  either  of  these  modes  of  signing 
process  or  attesting  proceedings  questioned,  nor  could  it  be 
questioned  successfiilly.  This  being  the  case,  we  do  not  per- 
ceive any  principle  upon  which  the  process  of  proceedings 
should  be  held  invalid  by  reason  of  the  absence  of  the  desig- 
nation of  the  court  of  which  the  county  clerk  acts  as  ex  officio 
clerk,  provided  that  fact  otherwise  suificiently  appears  upon 
the  face  of  the  papers.  The  county  clerk  is  by  law  ex  officio 
clerk  of  all  the  courts  of  the  state  having  a  seal,  except  of  the 
supreme  court  He  is  the  keeper  of  the  seals  of  those  courts, 
the  seals  having  inscribed  upon  them  the  name  of  the  courts 
to  which  they  belong.  The  affixing  of  ^Jhe  seal  bearing  the 
inscription  mentioned  does  therefore  sufficiently  designate  the 
court  of  which  the  county  clerk  in  the  particular  matter  acts 
as  ex  officio  clerk.  No  one  could  be  mistaken  or  misled  by  the 
omission  of  any  farther  designation  of  the  clerk's  official  con- 
nection with  the  court 

By  the  constitution,  the  county  judge  is  required  to  perform 
the  duties  of  surrogate  or  probate  judge  (art  6,  sec.  8);  and 
by  statute  he  is  declared  to  be  ex  officio  probate  judge:  Act  to 
Regulate  Settlement  of  the  Estates  of  Deceased  Persons,  o^ 
May  1, 1851,  sec.  1.  Yet  there  is  no  uniformity  in  the  manner 
in  which  the  different  county  judges  sign  or  attest  the  orders 
and  proceedings  in  the  settlement  of  estates  before  them.  Some- 
times they  use  their  simple  signatures,  without  any  designa- 
tion of  their  official  character,  and  sometimes  they  add  the 
designation  '^ county  judge,"  and  sometimes  '^probate  judge"; 
and  has  never  been  held  or  supposed  that  the  validity  of  the 
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orders  or  proceedings  was  in  any  respect  affected  by  the  ab- 
sence of  the  official  designation  from  the  signature,  or  the 
presence  of  the  designation  '* comity  judge"  instead  of  '^pro- 
bate judge."  It  has  always  been  considered  sufficient  that 
the  papers  disclosed  on  their  face  the  character  in  which  the 
judge  acted. 

Looking,  then,  to  the  certificate  of  acknowledgment  annexed 
to  the  deed  to  Stevens,— its  attestation  clause,  the  seal  of  the 
court  affixed,  the  inscription  which  the  seal  bears, — and  con- 
ridering  the  law  as  to  the  ex  officio  character  of  the  county 
clerk  BB  clerk  of  all  the  courts  in  his  county -having  a  seal, — 
and  the  equal  authority  of  his  deputy, — we  are  of  opinion  that 
it  does  sufficiently  appear  that  the  acknowledgment  was  taken 
before  an  officer  empowered  to  take  it,  and  that  the  certificate 
authorized  the  record  of  the  deed;  and  consequently  that  its 
record  imparted  constructive  notice  to  subsequent  purchasers 
fixun  the  same  grantors. 

Wedo  not  find  any  cases  precisely  similar  to  this,  and  there- 
fore directly  in  point;  but  the  general  current  of  the  authori- 
ties is  that  the  certificate  is  to  be  sustained,  if  possible,  and  in 
support  of  it  reference  may  be  had  to  the  instrument  to  which 
it  is  attached.  Thus  in  Brooh  v.  Chaplin^  3  Vt.  281  [23  Am. 
Dec.  209],  the  certificate  of  the  acknowledgment  did  not  show 
in  what  state  the  acknowledgment  was  taken,  and  the  omis- 
sion was  supplied  by  reference  to  the  deed,  in  which  the  grantor 
described  himself  as  a  resident  of  '^Suffield,  in  the  county  of 
Hartford,  and  state  of  Connecticut."  The  acknowledgment 
purported  to  be  taken  within  two  days  after  the  execution  of 
the  deed  in  Hartford  County,  and  the  court  said  that  it  could 
intend  no  other  than  the  same  county  of  Hartford  in  which  the 
deed  was  supposed  to  have  been  executed.  ''It  is  not  indis- 
pensable," said  the  court,  "that  the  place  of  taking  should 
fully  appear  from  the  acknowledgment  itself,  provided  it  can 
be  discovered  with  sufficient  certainty  by  inspection  of  the 
whole  instrument"  And  in  Luffborough  v.  Parkevj  12  Serg.  & 
R.  48,  the  certificate  of  proof  given  by  the  officer  stated  that 
A  B  appeared  before  him  and  made  oath  that  he  saw  the 
grantor  sign,  seal,  execute,  and  deliver  the  deed,  without  stat- 
ing that  A  B  was  a  subscribing  witness;  but  as  it  appeared 
upon  the  inspecticm  of  the  deed  that  A  B  was  one  of  the  sub- 
0cribing  witnesses,  it  was  held  that  the  certificate  was  suffi- 
cient. The  statute  under  which  the  certificate  was  given  re- 
quired that  a  deed  should  be  proved  by  one  or  more  of  the 
Ax.  naa  Vol.  LXXXI— • 
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subscribing  witnesses  before  it  conld  be  recorded.  ^^The  act,'' 
said  the  court,  ''must  be  substantiallj  ocnnplied  with;  but 
when  substance  is  found,  it  is  neither  the  duty  nor  the  inclina- 
tion of  the  court  to  defeat  conyeyances  by  severe  criticism  on 
language." 

From  the  views  thus  taken  of  the  acknowledgment  before 
the  deputy  county  clerk,  it  has  become  unnecessary  to  con- 
sider the  proof  subsequently  made  of  the  execution  of  the  con* 
veyance  before  a  notary  public,  and  the  effect  of  the  second 
report  of  the  deed,  on  the  24th  of  April,  1860. 

2.  The  deed  to  Stevens  is  not  strictly  a  quitclaim.  The 
operative  words  of  release  in  a  simple  quitclaim  deed  are  ''  re- 
mise,  release,  and  quitclaim."  Here  the  words  ''bargain,  sell, 
and  quitclaim  "  are  employed,  and  they  operate  not  merely  to 
release,  but  to  transfer  any  interest  which  the  grantors  pos- 
sessed at  the  execution  of  the  deed.  Whether  the  words  "  in 
expectancy "  can  be  considered,  in  the  connection  in  which 
they  are  used,  as  referring  to  any  greater  or  further  estate  in 
the  premises,  which  the  grantors  might  acquire  in  fdture,  it  is 
unnecessary  to  express  any  opinion.  At  the  time  the  deed 
was  executed,  the  claim  of  Heyerman  and  others  to  the  land 
embraced  in  the  grant  to  Padilla  was  pending  before  the  land 
commission  for  confirmation.  The  decree  of  confirmation 
afiSrmed  the  validity  of  that  grant,  and  of  the  claim  of  the 
petitioners.  The  patent  following  the  confirmation  took  effect 
by  relation  at  the  date  of  the  presentation  of  the  petition  to 
the  land  commission,  on  the  24th  of  February,  1852.  As  the 
deed  of  the  United  States,  it  is  to  be  regarded,  so  far  as  all 
hitermediate  conveyances  of  the  petitioners  are  concerned,  as 
having  been  executed  at  that  time:  Moore  v.TFiIUnaon,  18  CaL 
478;  Yount  v.  HoweU,  14  Id.  465;  Stark  v.  Barrett^  15  Id.  861; 
Ely  V.  Friabeey  17  Id.  250;  Lee»e  v.  Clark,  18  Id.  570.  The 
deed  to  Stevens  must,  therefore,  be  held  to  have  passed  the 
Interest  acquired  by  the  patent.  In  Landes  v.  Brant,  10  How. 
870,  the  supreme  court  of  the  United  States  applied  the  doo- 
trine  of  relation  for  the  protection  of  a  title  acquired  by  a 
sheriff's  deed,  upon  a  sale,  under  execution,  of  the  confirmee's 
interest,  made  after  the  presentation  of  his  claim,  and  previous 
to  the  confirmation.  The  claim  referred  to  in  that  case  was 
filed  in  1805,  the  sheriff's  sale  was  made  in  1808,  the  con- 
firmation was  had  in  1811,  and  the  patent  issued  in  1845;  and 
the  court  said:  '^Applying  the  doctrine  of  relation,  and  tak- 
ing all  the  several  parts  and  ceremonies  necessary  to  complete 
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the  title  together,  *  as  one  act,'  then  the  confirmation  of  1811 
and  the  patent  of  1845  must  be  taken  to  relate  to  the  first 
act, — that  of  filing  the  claim  in  1805.  On  this  assumption, 
intermediate  conveyances  made  by  the  confirmee,  or  by  the 
sheriff  on  his  behalf,  of  a  date  after  the  first  snbstantiid  act, 
are  covered  by  the  legal  title,  and  pass  that  title  to  the  alienee. 
And  on  this  ground  the  deed  made  by  the  sheriff  to  McNair  is 
faUd." 

3.  The  position  that  the  deed  to  Stevens  was  only  intended 
to  pass  the  interest  of  the  grantors  in  one  half  of  a  league  of 
the  four  leagues  embraced  by  the  grant,  finds  no  support  fix>m 
the  deed  itself,  or  from  anything  which  appears  in  the  record. 
The  deed  in  terms  conveys,  as  we  have  stated,  all  the  interest 
of  the  grantors  in  the  tract  known  as  the  Rancho  of  Roblar 
de  la  Miseria,  —  the  designation  given  to  the  tract  granted  to 
Padilla.  The  tract  is  thus  designated  in  the  several  convey- 
ances produced  on  both  sides.  Subsequent  to  the  deed  to 
Stevens,  nxmierous  parties  became  possessed  of  undivided 
fi^u^onal  interests  in  the  premises,  and  some  of  them  con- 
veyed to  others  their  interests  only  in  a  portion  of  the  four 
leagues, —  reserving  from  the  operation  of  their  conveyances  a 
parcel  known  the  Heyerman  tract,  embracing  half  a  league, 
and  from  this  circumstance  the  appellants'  counsel  draws  the 
inference  that  the  deed  to  Stevens  was  only  intended  to  trans- 
fer the  interest  in  this  half-league.  It  is  hardly  necessary  to 
observe  that  there  is  nothing  in  this  circumstance  to  warrant 
the  inference.  The  half-league  may  have  been  called  the 
Heyerman  tract  for  many  reasons.  Heyerman  may  have  at 
<me  time  resided  upon  this  portion  of  the  grant,  or  have  in- 
closed it,  or  cultivated  it,  and  it  may  have  been  thus  called  to 
distinguish  it  from  the  general  tract.  Whatever  the  reason 
for  the  designation,  the  tact  neither  shows  nor  tends  to  show 
that  the  deed  to  Stevens  (even  were  this  permissible  against 
its  language)  only  applied  to  the  half-league,  or  that  the 
grantors  intended  that  it  should  only  so  apply. 

The  views  we  have  thus  expressed,  as  to  the  operation  of  the 
deed  to  Stevens,  dispose  of  the  principal  questions  presented 
by  the  appellants, — and  in  fact,  of  the  merits  of  the  case.  The 
other  questions  raised,  so  far  as  they  are  covered  by  the 
grounds  of  the  appeal  embodied  in  the  record  (and  only  such 
can  we  notice),  arise  upon  the  rulings  of  the  court  below  as  to 
various  transfers  of  undivided  fractional  interests  in  the  prem- 
ises.   Some  of  these  transfers  were  made  under  proceedings 
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had  in  the  probate  court,  and  the  yalidity  of  the  proceedings 
is  attacked;  one  of  them  was  made  under  a  power  of  attorney 
from  a  married  woman,  and  her  capacity  to  confer  the  power 
is  denied;  and  one  of  them  has  a  certificate  of  acknowledg- 
ment which  is  impeached.  Now,  it  is  of  no  consequence 
whether  the  rulings  of  the  court  below  upon  these  matters 
were  erroneous  or  not.  The  admission  in  evidence  of  the  con- 
veyances attacked  did  not  affect  the  right  of  the  plaintiff  to 
recover,  nor  would  their  exclusion  have  defeated  him.  If  the 
conveyances  were  valid,  the  testator  of  the  plaintiff  was  at  his 
death  seised  in  fee  of  the  entire  premises  in  controversy;  but 
if  they  were  invalid,  he  was  only  seised  in  fee  of  certain  un- 
divided interests.  In  either  case,  he  was  entitled  at  the  time 
of  his  death  to  the  possession  of  the  entire  premises  as  against 
the  defendants,  and  all  parties  except  his  co-tenants;  and  as 
a  consequence,  could  have  recovered  in  ejectment  against 
them.  In  Stark  v.  Barrett^  15  CaL  871,  the  complaint  alleged, 
as  in  the  present  case,  that  the  plaintiff  was  seised  in  fee  of 
the  premises;  but  the  proof  showed  that  he  was  only  thus 
seised  as  a  tenant  in  commom  of  one  undivided  half,  and  we 
held  that  he  was,  notwithstanding,  entitled  to  recover  against 
all  parties  but  his  co-tenant,  and  persons  holding  under  him. 
'^  Under  the  allegation  of  seisin  in  the  complaint,"  we  said, 
^it  was  sufficient  for  the  plaintiff  to  establish  any  interest  in 
the  premises  which  gave  him  a  right  of  possession."  See  also 
Smith  V.  Starktoeatherj  5  Day,  210;  Bush  v.  Bradley^  4  Id.  802. 
And  by  our  law  the  executor  is  required  to  take  possession  of 
all  the  estate  of  the  testator,  both  real  and  personal,  and  is 
authorized  to  maintain  any  action  to  recover  the  possession  of 
such  property,  which  the  testator  might  have  maintained:  Act 
to  Regulate  the  Settlement  of  the  Estates  of  Deceased  Per- 
sons, of  May  1, 1851,  sees.  194, 195. 

This  action  was  tried  by  the  court  without  the  intervention 
of  a  jury.  Of  course,  in  such  cases,  the  court  not  only  per- 
forms its  peculiar  and  appropriate  duty  of  deciding  the  law, 
but  also  discharges  the  functions  of  a  jury,  and  passes  upon 
the  facts.  The  counsel  of  the  appellants  impressed,  as  it 
would  seem,  with  this  dual  character,  requested  the  court  to 
charge  itself  as  a  jury,  and  handed  in  certain  instructions  for 
that  purpose.  The  court  thereupon  formally  charged  that 
part  of  itself  which  was  thus  supposed  to  be  separated  and 
converted  into  a  jury,  commencing  the  charge  with  the  usual 
address,  ''Gentlemen  of  the  jury,"  and  instmoting  that  imagi- 
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naiy  body  that  if  they  found  certain  facts  they  should  find 
for  the  plaintiff,  and  otherwise  for  the  defendants,  and  that 
they  were  not  concluded  by  the  statements  of  the  court,  but 
were  at  liberty  to  judge  of  the  facts  for  themselves.  The 
record  does  not  inform  us  whether  the  jury  thus  addressed 
differed  in  their  conclusions  from  those  of  the  court.  These 
proceedings  have  about  them  so  ludicrous  an  air  that  we  could 
not  believe  they  were  seriously  taken,  but  for  the  gravity  with 
which  counsel  on  the  argument  referred  to  them.  K  counsel, 
when  a  case  is  tried  by  the  court  without  a  jury,  desire  to 
present  for  consideration  certain  points  of  law  as  applicable  to 
the  &ct8  established  or  sought  to  be  established,  upon  which 
the  ooort  might  be  called  to  charge  a  jury,  were  there  a  jury 
in  the  case,  the  proper  course  is  to  present  them  in  the  form 
of  propositions,  preceding  them  with  a  statement  that  counsel 
makes  the  following  points,  or  counsel  contends  as  follows.  The 
mode  adopted  in  the  present  case,  though  highly  original,  ia 
not  of  sufficient  merit  to  be  exalted  into  a  preoedent  to  be  fol- 
lowed. 
Judgment  affirmed. 

CoPB  and  Norton,  JJ.,  oonooned. 

DmtvnaMJmOMWifaMaBt  8ae  note  to  iSAeOy  v.  iliooni,  72  Am.  Dea  IM^  18S. 
A  depnty  of  a  praperiy  aathcriied  officer  Iim  poww  in  tho  name  of  his  prin* 
c^al  to  take  mod  certify  admowledgmanta  of  deeds:  iftcfisr  ▼.  Boggt,  26  OsL 
186;  Emmai  y.  WM,  88  Id.  208^  dtixig  the  prino^  case. 

Om  Tnuar  or  Oammr  mat  MADiTADr  EjaonoDiT  aounbt  All  Paa- 
■0H8  csotpt  his  co-tenants  or  persons  holding  under  them:  Hardif  ▼.  Johnmm, 
1  WalL  878;  darty.  Lodtwood,  21  Chd.  221;  Hart  v.  Eoberiaon,  Id.  848;  ifo. 
AoMy  ▼.  FoM  WIMt,  Id.  583»  dting  the  principal  case;  MeFaHamd  v.  SUme^ 
44  Am.  Dec.  885;  hot  he  cannot  maintain  the  action  again  his  co-tenant  until 
aotoal  ooster  or  its  et|iii?alent:  Xototon  ▼.  Adamm^  74  Id.  69,  note  61. 

Urov  Thal  bt  Covjbt  without  Jubt,  a  party  desiring  a  partioolar  ap- 
plication  of  a  piinoiploof  law  to  facts  established,  or  sooght  to  be  established, 
ahoold  presset  his  preposition  to  the  coort^  and  request  a  finding  in  accord- 
ance with  his  desire.  If  refused,  he  may  have  the  refussl  noted  in  a  biU  of 
•xoeptiflns:  IRl^  ▼.  IFiaio%  64  C!bL  84^  dting  the  prindpal  case;  see  ifor- 
jm  ▼.  Btrnk^  76  Am.  Dec  428i 

AaDowuaMMint  ov  DoDa --13ili  ■o14mI  is  imftsd  ia  llie  note  to  X^ 
I  ▼•  JUM<  41  Am.  Dssb  168-184. 
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State  v.  McGlynn. 

[20  CAUfOBNIA,  288.] 

Hmmam  aw  Pbobaxb  Coubt  ADMnmro  Will  to  Pbobatb  d  Fdtal  akd 
OoNCELUBnrB  M  to  Talidity  thereof  if  not  rerened  by  tlio  appeUmte  ooort^ 
•ad  is  not  liable  to  be  racated  or  qnestioaed  by  any  other  oonrt^  either 
incidentally  or  by  any  direct  proceeding  for  the  pupoee  of  impeadiing  it. 

Will  Admittxd  to  Pbobatb  uvn  bs  Beooohizbd  anb  AmmrBB  in  all 
oonrta  to  be  valid  so  long  aa  the  probate  standa. 

OouBTB  OF  Chasgxbt  Dff  Ehglavb  havb  No  Powxr  to  Dbtbbminb  Valib- 
nr  OF  Will  of  either  real  or  personal  property.  Their  oomprehenaive 
jnriadiotion  to  set  aside  other  frandolent  instroments  does  not  extend  to 
wills  obtained  by  frand. 

iHOUSB  Ooubts  of  Chavobbt  havb  Dxpbitbb  Pabtibs  of  Benefit  or 
Fbaubulent  Will  in  some  cases,  by  decreeing  that  such  parties  shall 
hold  the  property  nnder  the  will  in  tmst  for  the  parties  who  woold  have 
been  entitled  to  it  if  snch  will  had  not  been  probated;  bnt  they  have  in 
an  snch  cases  disclaimed  any  power  to  set  aside  the  will  or  the  probate. 

PBnrciPLBB  EsTABUSHED  Dff  Enolavd  Afplt  TO  AiTD  GovEBN  Oasbs  arising 
nnder  probate  law  of  Uus  conntry. 

DiGucB  Abkittino  Will  to  Pbobatb  oaxnot  bb  Rkvajbwkd  ob  Set  aeibb 
BT  Ck>i7BT  OF  CHA50BBT  on  the  groond  that  the  will  was  obtained  by 
frand,  or  on  any  other  ground. 

Bbaeov  teat  Dbobeb  ADMrmNo  Will  to  Pbobatb  is  Oonolxjbivb  as  to 
Yaubitt  of  Will  upon  all  persons  and  all  courts  is,  that  the  probating 
of  a  will  is  not  a  proceeding  to  decide  a  contest  between  parties,  bat  a 
proceeding  in  rem,  to  determine  the  character  and  validity  of  an  instm- 
ment  affecting  the  title  to  property,  and  which  it  is  necessary  for  the 
repose  of  society  shoold  be  definitely  settled  by  one  judgment. 

Paboeb  of  Hqlddio  Dbobbb  Admittino  Will  to  Pbobatb  Final  anb 
CkxNGLUHiYB  is  obviated  by  the  right  of  appeal  to  the  supreme  court  and 
the  statutory  provisions  permitting  the  contest  of  the  decree  or  of  the 
validity  of  the  will  at  any  time  within  one  3rear,  and  securing  the  rights 
of  persons  under  disabiUtieB. 

QmMnON  WHJBTHBB  OB   NOT   8tATB  IS   AFVBOEBD  BT   LTMlTATTOTf    OF   OnB 

Ybab  within  which  probate  may  be  contested  need  not  be  decided  in  a 
proceeding  commenced  by  the  state  in  a  district  court  for  the  purpose  of 
setting  aside  the  probate  of  a  will,  siuce  the  only  effect  of  exempting  the 
state  from  the  limitation  would  be  to  authorize  the  state  to  institute  such 
proceedings  in  the  probate  court,  not  to  confer  jurisdiotioa  on  the  district 
oourt. 

iH^TNCnON  TO  PbOTBCT    PbOPSRTT  BUBINO   LinOATION  WILL  NOT  BE  Al- 

LOWEB,  where  the  complaint  shows  that  the  party  seeking  the  injunction 
has  no  title  to  or  interest  in  the  property,  and  no  claim  to  the  ultimate 
relief  sought  by  the  litigation. 
buuBonoN  will  not  bb  Gbanted  AT  Sun*  OF  Statb  to  prevent  dissipa- 
tion of  the  property  of  an  estate  pending  litigation  under  an  information 
filed  by  the  state,  seeking  a  decree  that  the  estate  had  escheated  to  the 
state,  where  the  complaint  for  the  injunction  shows  that  a  will  of  ths 
deceased  has  been  admitted  to  probate,  by  which  the  estate  is  deviMd, 
though  it  is  alleged  that  the  will  is  a  forgery;  for  the  state  is  not  entitled 
to  the  ultimate  relief  sought  by  the  litigation,  since  the  decree  of  the  pro* 
bate  court  establishing  the  will  is  final  and  conclnsive. 
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8ZASUn  BXLAXIHO  TO  SUBJBOT-MAITXB  OF  OBDKB  MaDB  PSITTOUS  TO  IH 

Pjjsaob  win  not  affect  the  deoisioii  of  the  appeUmte  oonrt  on  appeal  from 
tiieccdflr. 

Afpbal  from  an  order  of  the  district  court  granting  an  in- 
JtiBction  at  the  suit  of  the  state  against  McGlynn  and  Bntler, 
executors  of  the  last  will  and  testament  of  D.  C.  Broderioki 
deceased.    The  opinion  states  the  case. 

Hoge  and  TFibon,  for  the  appellants. 

/.  B.  Hagginy  for  the  heirs  at  law. 

Qregcry  YaUj  for  the  respondent. 

67  Court,  Norton,  J.  The  complaint  in  this  action  sets 
forth  that  the  attorney-general,  in  behalf  of  the  people,  has 
filed  an  information  in  the  same  court,  asking  for  a  decree 
that  the  estate  of  the  late  David  C.  Broderick  has  escheated 
to  the  people  of  the  state;  that  the  attorney-general  filee  his 
bill  in  equity,  and  seeks  the  aid  of  the  equity  powers  of  the 
eonrt  in  furtherance  of  the  objects  and  purposes  of  said  in- 
formation; that  said  Broderick  died  on  the  sixteenth  day  of 
September,  1859,  intestate,  leaving  no  heirs,  representatives, 
or  devisees  capable  of  inheriting  any  of  his  real  or  personal 
estate;  that  said  Broderick  left  certain  real  and  personal 
'estate  in  the  city  and  county  of  San  Francisco,  which  has 
escheated  to  the  state;  that  on  the  20th  of  February,  1860,  the 
defendants  presented  a  paper-writing,  purporting  to  be  the 
last  will  and  testament  of  said  Broderick,  to  the  probate  court 
of  the  county  of  San  Francisco  for  probate;  that  on  the  eighth 
day  of  October,  1860,  a  judgment  or  decree  was  entered  by 
said  i^robate  court,  admitting  such  paper-writing  to  probate  as 
the  last  will  and  testament  of  said  Broderick,  and  granting 
letters  of  administration  with  the  will  annexed  to  the  defend- 
ants; that  said  paper-writing,  purporting  to  be  the  last  will 
and  testament  of  said  Broderick,  was  a  false  and  forged  paper, 
and  was  fabricated,  after  the  death  of  said  Broderick,  by  cer- 
tain persons  with  Qeorge  Wilkes,  whose  name  appears  as  the 
universal  devisee;  that  the  defendant  Butler  caused  false  tes- 
timony to  be  used  in  procuring  said  decree  of  probate;  that 
the  defendants,  as  executors,  have  allowed  certain  debts 
against  said  estate,  and  have  applied  to  the  probate  judge  for 
leave  to  sell  the  real  estate  to  pay  said  debts,  and  a  legacy  to 
McGlynn,  and  that  an  order  allowing  such  sale  has  been 
made,  and  the  property  advertised  for  sale,  and  that  if  such 
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sale  takes  place  to  innocent  purchasers,  it  will  work  irrepara- 
ble injury  to  the  plaintiff,  by  causing  a  great  number  of  par- 
ties to  become  interested,  and  by  casting  a  cloud  upon  the 
plaintiff's  title;  that  the  defendants  are  in  the  actual  posses- 
sion of  said  real  estate;  that  the  knowledge  of  said  fraud  and 
forgery  came  to  the  attorney-general  in  shape  to  warrant  legal 
proceedings  in  behalf  of  the  state  only  after  the  eighth  day  of 
October,  1861,  when  it  was  too  late  to  apply  to  the  probate 
court  to  revoke  the  probate  of  said  paper-writing.  After  set- 
ting forth  certain  other  matters  not  material  to  specify  here, 
the  complaint  prays,  among  other  things,  that  the  decree  ad- 
mitting the  said  forged  will  to  probate,  and  the  order  allowing 
the  sale  of  said  real  estate,  be  set  aside,  and  annulled,  and 
declared  of  no  effect;  that  the  sale  of  the  real  estate  be  en- 
joined, and  the  defendants  be  restrained  from  further  inter- 
meddling with  the  estate;  that  this  case  be  retained  until  said 
information  be  determined;  that  said  will  be  declared  a 
forgery,  and  of  no  effect;  and  that  said  real  estate  be  declared 
to  have  escheated  to  the  people  of  the  state,  without  incum- 
brance or  liabilities. 

The  answer  of  McGlynn^  among  other  things,  on  informa- 
tion and  belief,  denies  that  said  Broderick  died  intestate;  and 
avers  that  said  paper-writing  was  the  genuine  last  will  and 
testament  of  said  Broderick;  and  that  the  devisee,  George 
Wilkes,  therein  mentioned,  is  and  was  at  the  death  of  said 
Broderick  a  citizen  of  the  United  States,  resident  of  the  state 
of  New  York,  and  in  every  way  capable  of  inheriting  and  re- 
ceiving as  such  devisee  any  of  the  real  and  personal  property 
of  the  said  estate;  and  denies  that  the  said  Butler,  or  any  other 
person,  caused  any  false  testimony  to  be  used  in  procuring  said 
decree  of  probate. 

It  is  not  necessary  to  consider  what  is  the  proper  effect,  on 
an  application  for  an  injunction,  of  a  complaint  filed  on  behalf 
of  the  people  without  verification,  or  the  effect  of  an  answer  in 
such  a  case  denying  the  material  averments  on  information 
and  belief^  because  the  facts  on  which  our  decision  depends  are 
not  disputed,  but  are  averred  in  the  complaint,  and  are  admit- 
ted and  insisted  upon  in  the  answer.  It  is  not  claimed  in  the 
complaint  but  that  the  devisee  named  in  the  will  is  capable  of 
taking  and  holding  the  estate,  if  the  will  is  valid. 

The  purpose  of  this  action  is  to  aid  the  proceeding  by  in- 
formation instituted  to  determine  the  escheat  of  the  estate  of 
David  C.  Broderick.    The  aid  sought  is  a  judgment,  which 
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will  have  the  effect  to  set  aside  and  vacate  the  probate  of  what 
is  claimed  to  be  a  forged  will,  bj  which  Broderick  devised  and 
bequeathed  his  estate,  real  and  personal,  principally  to  George 
Wilkes,  who  is.  a  devisee  capable  of  taking  and  holding,  and 
to  set  aside  the  will.  To  displace  this  probate  and  set  aside 
the  will  is  necessary  to  the  success  of  the  proceeding  by  in- 
formation, since  the  existence  of  such  a  devisee  prevents  the 
estate  from  escheating.  An  escheat  occurs  only  when  a  per- 
son shall  die  seised  of  any  real  and  personal  estate,  and  leav- 
ing no  heirs,  representatives,  or  devisees  capable  of  inheriting 
or  holding  the  same. 

The  £Etct  that  a  will  purporting  to  be  the  genuine  will  of 
Broderick,  devising  his  estate  to  a  devisee  capable  of  inherit- 
ing and  holding  it,  has  been  admitted  to  probate  and  estab- 
Hshed  as  a  genuine  will  by  the  decree  of  a  probate  court 
having  jurisdiction  of  the  case,  renders  it  necessary  to  decide 
whether  that  decree,  and  the  will  established  by  it,  or  either 
of  them,  can  be  set  aside  and  vacated  by  the  judgment  of  any 
other  court  If  it  shall  be  found  that  the  decree  of  the  pro- 
bate court,  not  reversed  by  the  appellate  court,  is  final  and 
conclusive,  and  not  liable  to  be  vacated  or  questioned  by  any 
otiier  court,  either  incidentally  or  by  any  direct  proceeding, 
for  the  purpose  of  impeaching  it,  and  that  so  long  as  the  pro- 
bate stands  the  will  must  be  recognized  and  admitted  in  all 
courts  to  be  valid,  then  it  will  be  immaterial  and  useless  to 
inquire  whether  the  will  in  question  was  in  foot  genuine  or 
foi'ged. 

The  magnitude  of  the  estate  in  litigation  naturally  awakens 
unusual  attention,  and  prompts  the  inquiry  whether  so  serious 
a  question  as  the  truth  or  fSalsity  of  this  will  can  be  forever 
settied  by  the  simple  decision  of  one  court,  and  that  a  court 
which,  for  most  purposes,  is  not  of  the  hj^est  jurisdiction; 
and  whether,  if  such  be  the  case,  it  is  owing  to  any  defect  in 
judicial  proceedings  peculiar  to  this  state  or  to  this  country. 
In  view  of  the  inter^t  in  this  question  excited  by  this  case,  it 
is  not  inappropriate  to  say  that  the  laws  of  this  state  upon 
this  subject  are  in  no  respect  peculiar  or  singular;  and  the  de* 
cision  of  this  question  by  this  court  must  be  in  conformity 
with,  and  controlled  by,  the  uniform  deoisionB  of  the  same 
question  which  have  been  made  by  the  courts  of  the  other 
states  and  of  England. 

In  England,  the  probate  of  wills  of  personal  estate  belongs 
to  the  ecclesiastical  courts.    No  probate  of  a  will  relating  to 
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real  estate  is  there  necessary.  The  real  estate,  upon  the  death 
of  the  party  seised,  passes  immediately  to  the  devisee  under 
the  will,  if  there  be  one;  or  if  there  be  no  will,  to  the  heir  at 
law.  The  person  who  thus  becomes  entitled  takes  possession. 
If  one  person  claims  to  be  the  owner  under  a  will,  and  another 
denies  the  validity  of  the  will  and  claims  to  be  the  owner  as 
heir  at  law,  an  action  of  ejectment  is  brought  against  the 
party  who  may  be  in  possession  by  the  adverse  claimant;  and 
on  the  trial  of  such  an  action,  the  validity  of  the  will  is  con- 
tested, and  evidence  may  be  given  by  the  respective  parties  as 
to  the  capacity  of  the  testator  to  make  a  will,  or  as  to  any 
firaud  practiced  upon  him,  or  as  to  the  actual  execution  of  it, 
or  as  to  any  other  circumstance  affecting  its  character  as  a 
valid  devise  of  the  real  estate  in  dispute.  The  decision  upon 
the  validity  of  the  will  in  such  an  action  becomes  resjudicata^ 
and  is  binding  and  conclusive  upon  the  parties  to  that  action, 
and  upon  any  person  who  may  subsequently  acquire  the  title 
from  either  of  those  parties;  but  the  decision  has  no  effect 
upon  other  parties,  and  does  not  settle  what  may  be  called  the 
8tatu8  or  character  of  the  will,  leaving  it  subject  to  be  enforced 
as  a  valid  will,  or  defeated  as  invalid,  whenever  other  parties 
may  have  a  contest  depending  upon  it  A  probate  of  a  will 
of  personal  property,  on  the  contrary,  is  a  judicial  determina* 
tion  of  the  character  of  the  will  itself.  It  does  not  necessarily 
or  ordinarily  arise  from  any  controversy  between  adverse 
claimants,  but  is  necessary  in  order  to  authorize  a  disposition 
of  the  personal  estate  in  pursuance  of  its  provisions.  In  case 
of  any  controversy  between  adverse  claimants  of  the  personal 
estate,  the  probate  is  given  in  evidence  and  is  binding  upon 
the  parties,  who  are  not  at  liberty  to  introduce  any  other  evi- 
dence as  to  the  validity  of  the  will* 

In  this  condition  of  the  law  as  to  the  mode  of  proving  wills 
in  England,  a  vast  number  of  cases  have  arisen,  in  which  ap- 
plications have  been  made  to  the  court  of  chancery  to  set  aside 
wills  upon  the  ground  that  they  were  obtained  by  fraud. 
These  applications  have  been  made  upon  the  maxim  that 
fraud  is  a  peculiar  object  of  chancery  jurisdiction,  and  the 
detection  and  defeating  of  it  one  of  the  special  objects  for 
which  courts  of  chancery  were  established.  But  in  these 
cases,  the  relief  sought  has  been  uniformly  denied,  for  the  rea- 
son that  the  court  of  chancery  has  no  power  to  determine  the 
validity  of  a  will.  However  comprehensive  the  jurisdiction 
may  be  to  set  aside  other  fraudulent  instruments,  all  control 
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over  wills  has  been  disavowed  by  the  court  of  ohanoery.  The 
reason  assigned,  as  respects  wills  of  personal  property,  is  thai 
the  snbject  belongs  exclusively  to  the  ecclesiastical  courts, 
which  courts  are  alone  competent  to  decide  upon  their  valid- 
ity, as  well  where  that  depends  upon  a  question  of  fraud  as 
upon  any  other  ground:  Archer  v.  MossCj  2  Vem.  8;  Alien  v. 
Dwndaa^  3  Term  Rep.  131;  GingeU  v.  Homej  9  Sim.  539.  As 
respects  wills  of  real  estate,  the  reason  assigned  in  some  cases 
IB  that  there  is  a  remedy  at  law;  and  in  others  it  is  said  gen- 
erally that  the  court  of  chancery  has  no  jurisdiction  to  de- 
termine the  validity  of  a  will:  Kerrick  v.  Bransbyy  7  Brown 
Pari.  Cas.  437;  Jones  v.  JoneSy  7  Price,  663;  JoneB  v.  Frosty 
Jacob,  466;  PenJberion  v-  Pemberton^  13  Ves.  290.  As  the  rea- 
son that  the  ecclesiastical  courts  have  exclusive  jurisdiction 
does  not  apply  to  wills  of  real  estate,  and  as  the  reason  that 
there  is  a  remedy  at  law  applies  equally  to  other  instruments 
over  which  courts  of  chanceiy  exercise  jurisdicti9n  to  set  them 
aside  for  fraud,  it  has  been  said  that  the  reasons  assigned  by 
courts  of  chancery  for  declining  to  take  jurisdiction  in  cases 
of  wills  of  real  estate  alleged  to  be  obtained  by  fraud  are  not 
satisfactoiy.  But  notwithstanding  this  objection  to  the  suffi- 
ciency of  the  reasons  assigned,  the  fact  that  the  jurisdiction 
does  not  exist  has  been  constantly  asserted  through  a  long  line 
of  decisions,  and  is  as  firmly  established  as  any  other  principle 
in  regard  to  chancery  jurisdiction:  See  cases  above  cited. 

Courts  of  chancery,  in  their  efforts  to  defeat  fraudulent  prac- 
tices, have  in  some  cases  deprived  parties  of  the  benefit  of  the 
fraudulent  will  by  decreeing  that  such  parties  shall  hold  the 
property  under  the  will  in  trust  for  the  parties  who  would 
have  been  entitled  to  it  if  such  will  had  not  been  probated* 
In  such  cases,  however,  they  have  disclaimed  any  power  to 
set  aside  the  will  or  the  probate,  and  the  resort  to  this  circuit- 
ous mode  of  defeating  a  fraud  but  the  more  clearly  evinces 
how  firmly  the  principle  is  fixed  that  they  have  no  power  to 
act  directly  upon  the  subject  In  one  case,  Bamesly  v.  Powelj 
1  Ves.  Sen.  284,  the  court  decreed  the  party  claiming  under  a 
probated  will  to  go  into  the  probate  court  and  consent  to  the 
probate  being  set  aside.  It  claimed  to  do  this  upon  the  ground 
that  the  probate  was  obtained  by  virtue  of  a  deed  of  proxy 
fraudulenUy  procured;  and  as  the  court  of  chancery  had  the 
power  to  set  tiiat  deed  aside,  it  would  leave  the  probate  with- 
out any  foundation.  At  the  same  time  that  this  novel  pro- 
ceeding was  adop^iOd,  the  court  say  it  will  be  done  '^without 
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interfering  with  any  jurisdiction."  This  is  the  only  case,  so 
far  as  we  are  aware,  since  the  decision  in  the  case  of  Kerrickj 
V.  Bransby^  7  Brown  Pari.  Cas.  437,  in  the  year  1727,  in  which  a 
probate  has  been  avoided  even  indirectly  by  the  aid  of  a  court 
of  chancery;  and  this  was  effected,  not  by  the  decree  or  order 
of  the  court  of  chancery  operating  upon  the  decree  of  probate, 
but  coercing  the  party  to  consent  that  the  probate  court  should 
set  aside  its  own  decree.  In  the  case  of  Qingell  v.  Home,  9 
Sim.  539,  the  vice-chancellor  says:  ''The  impression  which 
has  been  fixed  in  my  mind  for  several  years  is,  that  it  is  set- 
tled law  that  there  is  no  method  of  escaping  from  the  effect  of 
probate  when  granted,  unless  in  a  case  like  that  of  Bamesly  v. 
Powdj  1  Ves.  Sr.  284,  in  which  Lord  Hardwicke  set  aside  the 
ground  on  which  the  probate  was  obtained."  It  is  said  in  some 
cases  that  a  court  of  chancery  in  cases  of  wills  of  real  estate  can 
send  out  an  issue  to  a  court  of  law  and  have  the  question  of  the 
validity  of  the  will  tried  by  a  jury.  But  that  occurs  only  in 
cases  where  no  objection  is  taken  to  the  jurisdictiony  and  does 
not  mean  that  an  action  can  of  right  be  instituted  in  a  court  of 
chancery  for  the  purpose  of  having  the  validity  of  a  will  deter- 
mined by  an  issue  to  be  sent  out  of  that  court.  In  the  case 
of  Jones  V.  Jones,  8  Meriv.  171,  the  master  of  the  rolls  says: 
''  It  is  impossible  that  at  this  time  of  day  it  can  be  made  a 
serious  question  whether  it  be  in  this  court  [of  chancery]  that 
the  validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined Now,  although  there  may  have  been  in- 
stances of  issues  directed  on  the  bill  of  an  heir  at  law,  where 
no  opposition  has  been  made  to  that  mode  of  proceeding,  yet 
I  apprehend  that  he  cannot  insist  on  any  such  direction.  He 
may  bring  his  ejectment,  and  if.  there  be  any  impediments  to 
the  proper  trial  of  the  merits,  he  may  come  here  to  have  them 
removed;  but  he  has  no  right  to  have  an  issue  substituted  in 
the  place  of  an  ejectment." 

In  the  United  States,  the  probating  of  wills  is  regulated  in 
most  states,  and  probably  in  all,  by  statutes  in  which  the 
power  to  probate  wills  is  conferred  upon  a  special  court,  a  pro* 
bate  or  surrogate  court,  corresponding  in  this  resi)ect  to  the 
ecclesiastical  courts  of  England.  In  some  of  the  states,  fol- 
lowing the  English  system,  the  power  to  probate  is  only  given 
In  cases  of  wills  of  personal  estate,  leaving  wills  of  reaJ  estate 
to  be  proved  on  the  trial  of  any  particular  action  depending 
upon  it.  In  others,  the  power  to  probate  is  extended  to  both 
kinds  of  wills,  but  making  it  conclusive  only  in  cases  of  wills 
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of  personal  property,  and  only  prima  facie  evidence,  and 
liable  to  be  disproved  on  trials  of  cases  depending  upon  wills 
of  real  estate.  In  others,  the  power  to  probate  applies  to  wills 
of  both  kinds,  and  the  same  conclusive  effect  is  given  to  the 
probate  in  both  cases. 

Upon  examining  the  decisions  of  the  supreme  court  of  the 
United  States,  and  of  the  courts  of  the  several  states,  it  will 
be  found  that  they  have  uniformly  held  that  the  principles 
established  in  England  apply  and  govern  the  cases  arising 
under  the  probate  laws  of  this  country;  and  that  in  the  United 
States,  wherever  the  power  to  probate  a  will  is  given  to  a  pro- 
bate or  surrogate's  court,  the  decree  of  such  court  is  final  and 
conclusive,  and  not  subject,  except  on  an  appeal  to  a  higher 
court,  to  be  questioned  in  any  other  court,  or  be  set  aside  or 
vacated  by  the  court  of  chancery  on  any  ground. 

In  the  case  of  Oaines  v.  C^ti?,  2  How.  645,  the  court 
0ay :  '^  In  cases  of  firaud,  equity  has  a  concurrent  jurisdiction 
with  a  court  of  law;  but  in  regard  to  a  will  char^dd  to  have 
been  obtained  through  fraud,  this  rule  does  not  hold.  It  may 
be  difficult  to  assign  any  satisfactory  reason  for  this  excep- 
tion. That  exclusive  jurisdiction  over  the  probate  of  wills  is 
vested  in  another  tribunal,  is  the  only  one  that  can  be  given." 
In  the  case  of  Tamphine  v.  TomphinSj  1  Story,  547,  Judge 
Story,  in  speaking  of  the  law  of  England,  says:  "The  valid* 
ity  of  wills  of  real  estate  is  solely  cognizable  by  courts  of  com- 
mon law  in  the  ordinary  forms  of  suits,  and  the  verdict  of  the 
jury  in  such  suits,  and  the  judgment  thereon,  are,  by  the  very 
theory  of  the  law,  conclusive  only  as  between  the  parties  to 
the  suit  and  their  privies.  But  it  is  far  otherwise  in  cases  of 
personal  estate.  The  sentence  and  decree  of  the  proper  eccle- 
siastical court,  as  to  the  personal  estate,  is  not  only  evidence, 
but  is  conclusive  as  to  the  validity  or  invalidity  of  the  will; 
so  that  the  same  question  cannot  be  re-examined  or  litigated 
in  any  other  tribunaL  The  reason  is,  that  it  being  the  sen- 
tence or  decree  of  a  court  of  competent  jurisdiction  directly 
upon  the  very  subject-matter  in  controversy,  to  which  all  per- 
sons who  have  any  interest  are  or  may  make  themselves  par- 
ties, for  the  purpose  of  contesting  the  validity  of  the  will,  it 
necessarily  follows  that  it  is  conclusive  between  those  parties 
For  otherwise  there  might  be  conflicting  sentences  or  acyudi- 
cataons  upon  the  same  subject-matter  between  the  same 
parties;  and  thus  the  subject-matter  be  delivered  over  to  in- 
terminable doubts,  and  the  general  rules  of  law  as  to  thi 
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effect  of  res  judicata  to  be  completely  overthrown.  In  short, 
such  sentences  are  treated  as  of  the  like  nature  as  sentences 
or  proceedings  in  nrOj  necessarily  conclnsive  npon  the  matter 
in  controversy  for  the  common  safety  and  repose  of  mankind.'* 
Then,  after  stating  that  by  the  laws  of  Rhode  Island  the 
probate  courts  have  complete  jurisdiction  as  to  the  probate  of 
wills,  whether  the  wills  respect  real  estate  or  personal  estate, 
or  both;  and  making  some  remarks  upon  the  effect  of  these 
local  laws,  he  says:  '^  In  short,  there  can  be  no  difference  in 
point  of  principle,  where  the  court  of  probate  has  an  absolute 
and  positive  jurisdiction,  whether  the  will  respects  real  estate 
or  personal  estate.  In  such  case,  the  will  must  be  equally 
open  to  controversy  in  all  other  courts  and  suits,  or  it  is 
closed  in  all.  Yet  no  one  pretends  that  the  probate  is  not 
conclusive  as  to  the  personal  estate  of  the  testator,  and  the 
title  of  the  executor  thereto.  ....  Upon  the  whole,  in  the 
absence  of  all  controlling  authorities  under  the  local  law, 
looking  at  the  matter  upon  principle,  I  am  of  opinion  that  the 
jffobate  of  the  present  will  by  the  supreme  court  of  the  state, 
being  a  court  of  competent  jurisdiction,  is  final  and  conclu- 
sive upon  the  question  of  the  validity  of  the  will  to  pass  the 
real  estate  in  controversy.'' 

In  the  case  of  Adams  v.  De  Cooh^  1  McAll.  263,  the  court 
say:  ^'In  this  state  [California],  where  the  general  power  of 
proving  all  wills  is  vested  in  a  special  jurisdiction  known  as 
the  probate  court,  the  jurisdiction  of  the  tribunal  is  as  con- 
clusive, in  regard  to  the  probate  of  wills  of  real  and  personal 
estate,  as  is  that  of  the  ecclesiastical  courts  in  England  in  re- 
lation to  wills  of  personalty.  If,  therefore,  there  had  been  a 
probate  of  this  document  as  a  will  by  the  appropriate  tribunal 
in  this  state,  such  action,  if  final,  would  have  been  conclusive." 
In  the  case  of  De$Umde  v.  DarringUmj  29  Ala.  95,  the  court 
say:  '^  The  probate  of  a  will  under  any  circumstances  is  a  pro- 
ceeding in  rem.  It  operates  upon  the  thing  itself.  It  defines, 
and  in  a  great  degree  creates,  its  statue.  The  statue  thus  de- 
fined adheres  to  it  as  a  fixture;  and  the  judgment  or  decree  in 
the  premises,  unless  avoided  in  some  mode  prescribed  by  law, 
binds  and  concludes  the  whole  world."  In  the  case  of  Bogar- 
due  V.  Clark^  4  Paige,  625,  the  court  say:  ''  It  [a  probate  of  a 
will  of  personalty]  is  in  the  nature  of  a  proceeding  in  rem,  to 
which  any  person  having  an  interest  may  make  himself  a 
party,  by  applying  to  the  jwoper  tribunal  before  which  such 
proceeding  is  had,  and  who  will  therefore  be  bound  by  the  sen- 
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tenoe  or  decree  of  Buch  tribunal,  although  he  Ib  not  in  fact  a 
party.''  In  Woodruff  v.  Taylor,  20  Vt  65,  the  court  say:  "The 
probate-of  a  will  I  conceive  to  be  a  familiar  instance  of  a  pro- 
ceeding in  rem  in  this  state.  The  proceeding  is  in  form  and 
Bubstance  upon  the  will  itself.  No  process  is  issued  against 
any  one,  but  all  persons  interested  in  determining  the  state  or 
condition  of  the  instrument  are  constructiYely  notified  by  a 
newspaper  publication  to  appear  and  contest  the  probate;  and 
the  judgment  is,  not  that  this  or  that  person  shall  pay  a  sum 
of  money  or  do  any  particular  act,  but  that  the  instrument  is 
or  is  not  the  will  of  the  testator.  It  determines  the  9tatuB  of 
the  subject-matter  of  the  proceeding.  The  judgment  is  upon 
the  thing  itself;  and  when  the  proper  steps  required  by  law 
are  taken,  the  judgment  is  conclusive,  and  makes  the  instru- 
ment, as  to  all  the  world  (at  least  so  far  as  the  property  of  the 
testator  within  this  state  is  concerned),  just  what  the  judgment 
declares  it  to  be.*'  In  the  caseof  BaUow  ▼.  Hudson,  13  Oratt 
682,  the  court  say:  ^^  Considerations  of  public  policy  require 
that  all  questions  of  succession  to  property  should  be  authori- 
tatively settied.  Courts  of  probate  are  therefore  organized  to 
pass  on  such  questions,  when  arising  under  wills;  and  a  judg- 
ment by  such  court  is  conclusive  whilst  it  remains  in  force,  and 
the  succession  is  governed  accordingly.  A  judgment  of  this 
nature  is  classed  amongst  those  which  in  legal  nomenclature 
are  called  judgments  in  rem.  Until  reversed,  it  binds  not  only 
the  immediate  parties  to  the  proceeding  in  wldch  it  is  had,  but 
all  other  persons  and  all  courts." 

The  cases  above  cited  have  been  selected  from  a  great  body 
of  cases  of  like  import,  because,  while  showing  the  conformity 
of  our  laws  with  those  of  England,  as  to  the  conclusiveness  of 
probate  decrees,  they  also  show  the  reason  why  they  are  conclu- 
sive, not  only  upon  the  parties  who  may  be  before  the  court, 
but  upon  all  other  persons  and  upon  all  courts;  and  that  is, 
that  it  is  not  a  proceeding  to  decide  a  contest  between  parties, 
but  a  proceeding  in  rem,  to  determine  the  character  and  valid* 
ity  of  an  instrument  affecting  the  titie  to  property,  and  which 
it  is  necessary  for  the  repose  of  society  should  be  definitely 
settied  by  one  judgment,  and  not  left  to  be  buffeted  about  by 
different  and  possibly  conflicting  judgments  of  various  courts. 

In  the  state  of  California,  the  jurisdiction  of  the  probate 
court  is  the  same  in  regard  to  wills  of  real  estate  as  to  wills  of 
personal  estate. 

The  argument  is  stron^^y  urged  that  it  will  give  great  en* 
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ootuagement  to  firaudtilent  practices,  and  in  many  caaea  lead 
to  the  despoiling  of  rightful  heirs  of  their  inheritance,  if  the 
decision  of  the  probate  court  is  not  subject  to  be  set  aside  by 
the  court  of  chancery,  on  allegations  of  fraud.  This  consid- 
eration has  not  escaped  the  attention  of  the  legislature  of  this 
and  other  states,  and  laws  have  been  passed  to  obviate  this 
danger,  so  far  as  seemed  practicable,  without  on  the  other  hand 
exposing  persons  innocently  dealing  with  estates  of  deceased 
persons  to  be  harassed  by  subsequently  discovered  frauds. 
Hence  a  period  is  provided  in  some  states,  and  probably 
in  all,  in  which,  after  judgment  is  pronounced,  parties  inter- 
ested may  have  the  decree  opened,  and  the  question  of  the 
validity  of  the  will  re-examined.  This  time  varies  in  differ^ 
ent  states.  We  learn  from  some  of  the  casea  cited  that  in 
Virginia  it  is  seven  years,  in  Alabama  it  is  five  years.  In 
New  York,  as  to  personal  property, — as  to  which  only  the 
decree  is  conclusive, — the  time  is  one  year.  In  this  state, 
where  there  is  no  distinction  between  wiUs  of  real  and  per- 
sonal estate,  the  time  is  but  one  year.  In  the  act  to  regulate 
the  settlement  of  the  estates  of  deceased  persons,  it  is  pro- 
vided by  section  30  as  follows:  *' When  a  will  has  been  admit- 
ted to  probate,  any  person  interested  may,  at  any  time  within 
>ne  year  after  such  probate,  contest  the  same,  or  the  validity 
of  the  will.  For  that  purpose,  he  shall  file  in  the  court,  before 
which  the  will  was  proved,  a  petition  in  writing,  containing 
his  allegations  against  the  validity  of  the  will,  or  against  the 
sufficiency  of  the  proof,  and  praying  that  the  probate  may  be 
revoked."  By  section  36,  as  follows:  ''If  no  person  shall, 
within  one  year  after  the  probate,  contest  the  same,  or  the  va- 
lidity of  the  will,  the  probate  of  the  will  shall  be  conclusive; 
saving  to  infants,  married  women,  and  persons  of  unsound 
mind,  a  like  period  of  one  year  after  their  respective  disabili- 
ties are  removed."  These  provisions  of  our  statute  are  but 
the  embodiment  of  the  principles  of  law  which  have  been  set- 
tled by  the  decisions  of  the  courts  in  England  and  the  United 
States  as  being  the  most  expedient  and  just,  having  regard  to 
the  rights  of  persons  claiming  the  estate  of  a  deceased  owner, 
and  the  requirements  of  society  that  the  title  of  property 
shotild,  as  soon  as  practicable,  be  made  certain  and  withdrawn 
from  the  arena  of  litigation.  A  special  tribunal  is  therefore 
established  to  decide  upon  the  validity  of  wills,  and  the  de- 
cision of  that  tribunal  is  made  final  and  conclusive;  giving, 
however,  a  right  of  review  by  the  supreme  court,  and  a  fiir- 
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ther  light  of  a  new  action  or  proceeding  in  the  eame  tiibonal 
within  one  year  after  the  decision  of  the  first  proceeding,  and 
eecoring  the  rights  of  persons  nnder  disabilities.  The  limita- 
tion of  one  year  within  which  the  new  trial  must  be  demanded 
is  shorter  than  in  some  states,  where  the  decree  is  made  con* 
dnsive  upon  real  as  well  as  personal  estatCi  but  it  is  the  same 
as  that  allowed  in  New  York  in  cases  of  personal  estate,  and 
in  proyidiDg  which  direct  reference  was  had  to  the  conclusive* 
ness  of  the  decree.  The  revisers,  as  a  reason  for  allowing  a 
rehearing  within  one  year,  say:  '^The  notice  previous  to  prov* 
ing  a  will  is  necessarily  short,  and  must  often  be  inadequate 
to  apprise  all  the  parties  interested;  and  yet  it' would  seem 
that  when  once  admitted  to  proof  the  probate  is  perfectly  con- 
clusive." Although  one  year  as  a  bar  to  further  litigation  at 
to  real  estate  held  under  a  will  is  shorter  than  in  other  states, 
it  is  not  disproportioned  to  our  limitation  of  real  actions  as 
compared  with  other  states.  Twenty  years  is  the  usual  time 
limited  for  bringing  real  actions  in  other  states,  while  in  ours 
it  is  only  five.  Nevertheless,  the  time,  as  affecting  real  estate, 
is  too  short,  in  consideration  of  the  policy  which  has  been  ap- 
plied to  the  subject  in  other  states;  but  whether  this  has  arisen 
from  an  ill-judged  policy  of  our  legislature,  in  seeking  to  quiet 
titles  by  too  summary  a  process,  or  by  inadvertence  in  not  dis- 
tinguishing between  real  and  personal  property,  the  remedy  is 
not  within  the  power  of  courts. 

This  review  of  the  cases  decided  in  England  and  in  the 
United  States  establishes  that  it  is  a  perfectly  settled  doctrine 
that  the  decision  of  the  court  to  which  the  proof  of  wills  is 
confided,  whether  of  real  or  personal  estate,  is  conclusive  upon 
the  question  of  the  validity  or  invalidity  of  the  will;  that  this 
decision  cannot  be  questioned  collaterally  in  any  other  court; 
and  that  it  cannot  be  reviewed  or  set  aside  by  the  court  of 
chancery  on  an  allegation  of  fraud,  or  on  any  other  ground. 

The  <mly  decision  in  our  own  state  directly  upon  the  subject 
is  in  consonance  with  those  of  other  states.  In  the  case  of 
Castro  V.  Richardson,  18  Cal.  478,  the  court  say:  ''The  court 
of  probate  have  exdusive  jurisdiction  of  matters  relating  to 
the  proof  of  wills;  and  before  awillcan  be  read  in  evidence  in 
support  of  a  title  under  it,  the  party  seeking  to  introduce  it 
must  show  that  it  has  been  regularly  admitted  to  probate.  It 
was  intended  that  the  modeof  proof  pointed  out  by  the  statute 
should  be  uniformly  pursued,  and  to  give  effect  to  that  inten- 
tion, it  is  necessary  to  maintain  the  exclusive  authority  of  the 
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probate  courts.  Ample  provision  is  made  fiur  detemuDing 
controversies  arising  in  the  course  of  their  proceedings;  and 
in  rejecting  a  will  or  admitting  it  to  probate  they  act  judicially, 
and  their  acts  possess  conclosiTe  force/' 

Although  the  prayer  of  the  complaint  in  this  action  asks  a 
decree  that  the  will  in  question  be  declared  a  forgery  and  of  no 
effect,  yet  a  distinction  is  claimed  to  exist  as  to  the  power  of  a 
court  of  chancery  to  set  aside  a  decree  of  a  probate  court,  if  it 
must  be  conceded  that  the  power  does  not  exist  to  decide  upon 
the  validity  of  a  will;  but  no  cases  are  referred  to  in  which 
such  a  distinction  is  taken.  The  only  case  referred  to  as 
countenancing  such  a  view  is  that  of  Bamedy  v.  Pawelj  1  Yes. 
Sr.  284,  but  in  which,  as  we  have  seen,  the  court  di«r»Uim 
the  power  to  set  aside  the  decree,  and  only  exercised  the  power 
to  set  aside  a  deed  of  consent  on  which  the  decree  rested;  and 
by  reason  of  having  jurisdiction  of  the  party  for  that  purpose, 
decreed  him  to  consent  to  the  vacating  the  probate  decree. 
Indeed,  we  are  unable  to  see  how  the  line  is  to  be  drawn,  at 
least  in  this  case,  between  the  power  to  set  aside  the  decree  of 
probate  and  that  to  declare  the  will  a  forgery;  because  the 
only  fraud  charged  to  have  been  practiced  in  procuring  the 
probate  is  the  false  testimony  of  witnesses  as  to  tiie  validity  of 
the  will.  No  fraud  was  practiced  upon  the  heirs  to  procure  a 
consent  to  the  probate,  as  in  the  case  of  Bamesly  v.  Potoel,  1 
Yes.  Sr.  284,  nor  any  device  to  prevent  a  frill  investigation 
before  the  probate  court.  The  court  of  chancery  has  no  ca> 
pacity,  as  the  authorities  have  settled,  to  judge  or  decide 
whether  a  will  is  or  is  not  a  forgery;  and  hence  there  would 
be  an  incongruity  in  its  assuming  to  set  aside  a  probate  decree 
establishing  a  will,  on  the  ground  that  the  decree  was  procured 
by  fraud,  when  it  can  only  arrive  at  the  fact  of  such  fraud  by 
first  deciding  that  the  will  was  a  forgery.  There  seems,  there- 
fore, to  be  a  substantial  reason,  so  long  as  a  court  of  chancery 
is  not  allowed  to  judge  of  the  validity  of  a  will,  except  as 
shown  by  the  probate,  for  the  exception  of  probate  decrees 
from  the  jurisdiction  which  courts  of  chancery  exercise  in 
setting  aside  other  judgments  obtained  by  fraud.  But  whether 
the  exception  be  founded  in  good  reason  or  otherwise,  it  has 
become  too  firmly  established  to  be  disregarded.  At  the  pros- 
ent  day,  it  would  not  be  a  greater  assumption  to  deny  the 
general  rule  that  courts  of  chancery  may  set  aside  judgments 
procured  by  fraud,  than  to  deny  the  exception  to  that  rule  in 
the  case  of  probate  decrees.    We  must  acquiesce  in  the  prin* 
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dple  establiBhed  by  the  authorities,  if  we  are  unable  to  appro^ 
of  the  leasoiL  Judge  Story  was  a  stanch  adyocate  for  the 
most  enlarged  jurisdiction  of  courts  of  chancery,  and  was 
reluctant  to  allow  the  exception  in  cases  of  wills,  but  was  com- 
pelled to  yield  to  the  weight  of  authority.  Hesays:  "Noother 
excepted  case  is  known  to  exist;  and  it  is  not  easy  to  discover 
the  grounds  upon  which  this  exception  stands,  in  point  of 
reason  or  principle,  although  it  is  clearly  settled  by  authority": 
1  Story's  Bq.  Jur.,  sec.  440. 

It  is  said  that  llie  period  of  one  year  fixed  for  persons  inter* 
ested  to  have  the  probate  of  a  will  opened  and  reconsidered  is 
a  limitation  which  does  not  run  against  the  state.  It  is  not 
important  to  decide  this;  because,  if  it  could  be  considered  in 
that  light,  the  only  effect  would  be  to  authoriKe  the  state  to 
institute  such  proceedings  in  the  probate  court,  not  to  confer 
jurisdiction  upon  the  district  court;  and  no  wish  or  purpose  to 
institute  such  a  proceeding  is  suggested  in  this  case. 

This  case  comes  before  us  on  an  appeal  from  an  order  allow- 
ing an  injunction.  The  court  below,  after  considering  to  some 
extent^  but  without  deciding,  whether  a  district  court  has  juris- 
diction  to  set  aside  the  probate  of  a  will,  or  to  declare  a  will 
void,  states  that  it  has  power  to  protect  property  by  injunction 
pending  another  litigation;  and  the  iigunction  in  this  case 
appears  to  have  been  granted  solely  on  this  ground  of  juris- 
diction, in  order  to  prevent  a  dissipation  of  the  property  pend- 
ing the  litigation  on  the  information  for  an  escheat.  But  it  is 
always  an  absolute  otjection  to  the  allowance  of  an  injunction, 
far  the  purpose  of  protecting  property  during  a  litigation,  that 
the  complaint  shows  that  the  party  seeking  the  iigunction  has 
no  title  to  or  interest  in  the  property,  and  no  claim  to  the 
ultimate  relief  sought  by  the  litigation;  in  other  words,  that 
the  complaint  shows  no  equity.  This  complaint  shows  afiirma- 
tively  and  distinctly  that  a  will  has  been  in  due  form  admitted 
to  probate,  by  which  the  property  in  question  is  devised  to  a 
person  whom  it  is  not  denied  is  capable  of  taking  and  holding 
it.  U^  as  we  have  concluded,  the  district  court  has  no  power 
to  set  aside  that  probate  and  will,  or  to  disregard  the  probate 
and  investigate  the  validity  of  the  will  on  the  trial  of  the  in- 
formation, then  the  existence  of  that  probate,  and  the  will 
established  by  it,  is  a  bar  to  the  ultimate  relief  sought  in  this 
action,  and  by  the  information  to  which  this  action  is  auxiliary, 
and  as  a  consequence  precludes  all  reason  or  object  for  an  in< 
JunetioDt  and  with  it  the  right  to  one. 
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A  law  was  enacted  on  the  3d  of  March,  1862,  relating  to 
this  subject;  but  it  is  not  necessary  to  consider  what  may  be 
its  effect  in  other  cases;  because,  although  it  was  brought  to 
our  notice,  it  was  not  urged  by  counsel  that  it  could  affect  our 
decision,  since  it  was  not  in  force  at  the  time  this  case  was  de- 
cided by  the  court  below,  nor  until  after  the  case  was  pending 
before  us  on  appeal.  We  must  decide  whether  the  order  made 
by  the  court  below  was  correct  or  erroneous  at  the  time  it  was 
pronounced. 

The  order  appealed  from  must  therefore  be  reversed,  and 
the  injunction  dissolved. 

FiSLD,  G.  J.,  and  Cope,  J.,  concurred* 

Law  Bvaoksd  atcer  Case  pas  Abisen  oah  bb  Ko  Pabt  ov  It:  Menget 
T.  DenUer,  76  Am.  Dm.  616^  note  021. 

0(uroLn8nrx5E88  or  Pbobatb  of  Wnx:  See  note  to  Baiom  t.  Johnmmt  7S 
Am.  Dec.  58^  64;  and  the  subject  diaonwed  in  the  note  to  SckuUi  ▼.  SdmUM, 
SO  Id.  368  et  aeq. ;  aee  also  Jf JcAoe/T.  falser,  71  Id.  693.  After  administratica 
granted  npon  the  estate  of  a  living  peraon,  and  after  it  ia  dosed  and  the  ad* 
ministrator  discharged,  it  is  proper  for  the  supposed  decedent  to  appear  and 
mavt,  in  the  court  granting  the  admimstration,  the  entiy  of  an  order  vacating 
and  annulling  the  proceedings;  and  the  court  may  properly  grant  such  motionx 
Biepkmmm  r.  Superior  Court,  ^2  CaL  64,  citing  the  principal  case. 

iNjuvonoKS  AGAINST  LioAL  OB  JUDICIAL  Pbogbbdinos:  See  Pollock  T. 
OOberi,  60  Am.  Dec.  732,  and  note  737;  Bamea  v.  Ward,  67  Id.  690;  Jonekim 
T.  ffolkmd^SOld.  414;  ffamOUmT.  Adams,  Id.  160. 

DuTT  ov  Appbllatb  Ck>nBT  m  Sdcplt  to  Rbvikw  Rulinos  ov  Lowbb 
OouBT  BiOEraBD  TOt  BolUi  T.  JBfloo^  63  Am.  Dec.  263;  Planien*  Bank  r. 
OahfU,  41  Id.  616. 

PABTm  US  Ibtbbbbt  mat  CQHrBsrYALiDiTr  ov  Will  in  Pbobatb  CkyuBi; 
or  lLLDroi%  as  weU  as  by  a  biUin  chanoeiyx  Drnicam  r.  i>ifiioafi»  76  Am.  Deo. 
699. 

Bblbv  Of  Bquitt  aiqaihst  Dbobbb  or  Pbobatb  Ooubt:  See  IRboii  t. 
toKla2;76Am.Deo.847. 


Blbn  V.  Bbab  Biveb  and  Axtbubn  Wateb  and 
Mining  Company. 

[20  Caufobkia,  602.] 
Bbbbidbiit  ov  Cobpobatiom  has  No  Authobitt  am  Such  to  Makb  Ooxt* 

TBACTS  binding  npon  the  corporation,  except  as  to  matters  arising  in  the 

ordinary  course  of  the  business  of  the  corporatian. 
Pbbsident  ov  Oobforation  HA8  No  Authobitt  to  Bnn>  Oqbfobation  bt 

OoiTTBAcr  for  purchase  of  land  to  be  used  in  extending  the  operations  of 

the  corporation,  as  this  is  not  a  matter  within  the  ordinary  course  oi  thi 

business  of  the  corporation. 
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BASDlOAXIOir    BT   OqBPOBATXOH  of   COHTBACT  MaDB  BT  PBaUTOUfT  WRB- 

OfFT  AuTHumTi  mart  be  made  with  fall  knowledge  of  ibe  tarme  of  the 
oontraot. 
KAnmuxioH  Amouiits  m  Itbblv  to  Pmhumptivm  Bvxdbnoi  ov  Evxbt* 
nmro  Kiobbabt  to  Susxazk  It;  it  eappoees  a  knowledge  of  the  thing 
latified,  and  in  the  caae  of  a  oontract,  that  ita  tenna  were  known;  and  U 
there  waa  any  mistake  or  misapprehensiony  that  hat  mnat  be  shown. 

BaSDICATION    BT   BOABD  OV   TbUSTXES  OV  OOBFORATXOK  OV  COSTBACT  JOB 

TuBCBASM  OV  Laitd,  made  without  authority  by  the  president,  who  waa 
also  one  of  the  tmstees,  will  be  presumed  to  have  been  made  with  full 
knowledge  of  the  terms  of  the  contract^  where  the  president  participated 
in  the  meeting  at  which  the  ratification  was  made,  and  made  »  written 
report,  which  stated  partially,  but  not  fully,  the  terms  of  the  contract, 
which  report  and  proceedings  the  trustees,  by  a  Tote,  ratified.  The  mere 
&ct  that  the  report  did  not  state  aU  the  terms  of  the  contract  is  no  evi* 
dance  that  the  board  was  ignorant  upon  the  subject.  And  from  the  fad 
of  the  presence  of  the  president  at  the  meeting  it  may  be  inferred  that 
the  trustees  were  fully  informed. 
Tb  Atoid  Oomtbaot  job  Pubobasb  ov  hAJXV  ok  Gbouhd  ov  Fbaud  tk 
Ybhikxb,  Tendee  must  repudiate  contract  and  demand  its  rescission  im* 
mediately  upon  discovering  the  fraud;  and  if  after  such  discovery  he 
reoMlns  quietly  in  possession  for  » long  time,  he  cannot  afterwards  avoid 
the  contract 
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the  ground  of  interest^  to  testify  oonoeming  his  acta  as  agent  of  the  oor- 
poration.  The  exception  to  the  general  xtile^  so  &r  as  the  members  of 
»  eoiporation  are  oonoemed,  seems  to  be  confined  to  keepers  and  deposi* 
tarios  of  cofpocate  documents. 

Action  for  breach  of  contract.  Verdict  and  judgment  for 
Che  plaintiff.  And  appeal  by  the  defendant  from  an  order 
denying  his  motion  for  a  new  trial    The  opinion  states  the 


8.  Heyd0f\feldtf  for  the  appellants. 
TuMe  and  HiOyer^  for  the  respondent. 

By  Coorti  Copb,  J.  The  plaintiff  snes  to  recover  a  smn  of 
money  alleged  to  be  due  him  on  a  sale  to  the  defendant  of  cer> 
tain  ditch  property.  The  defendant  is  a  corporation^  and  the 
contract  for  the  property  was  made  on  its  behalf  by  one  Neall, 
who  was  its  president,  and  a  member  of  the  board  of  trustees. 
The  answer  puts  in  issue  the  authority  of  Neall  to  make  the 
contract,  and  sets  up  certain  matters  of  fraud  and  misrepresen- 
tation  as  destroying  its  validity.  These  constitute  the  prin- 
cii>al  points  of  inquiry  in  the  case,  and  we  shall  consider  them 
without  reference  to  the  particular  ezceptioDS  taken  at  the 
triaL 

On  the  question  of  authority,  the  plaintiff  relies  upon  the 
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general  powers  of  Neall  as  president,  and  upon  a  ratification 
by  the  board  of  trusteeB,  and  yarioos  acts  showing  an  accept- 
ance of  the  contract  It  is  clear  that  Neall  had  no  such  au- 
thority merely  as  president,  for  his  powers  in  that  capacity 
only  extended  to  matters  arising  in  the  ordinary  course  of  the 
business  of  the  corporation.  Outside  of  these  matters  he  had 
no  power  to  bind  the  corporate  body,  and  he  was  not  author- 
ized to  make  contracts  for  the  purchase  of  property,  unless 
required  in  the  usual  course  of  business.  The  property  pur- 
chased was  for  the  use  of  the  corporation,  but  the  object  in 
view  was  to  extend  its  operations,  and  the  purchase  was  of  no 
utility  for  any  other  purpose. 

The  evidence  of  a  ratification  by  the  board  of  trustees  is 
drawn  fix>m  the  record  of  its  prooeedings,  and  it  is  contended 
that,  taking  the  contract  and  the  record  together,  no  ratifica- 
tion appears.  It  is  claimed  that  the  board  acted  upon  in- 
formation communicated  by  Neall  in  a  written  report  upon  the 
subject,  some  of  the  provisions  of  the  contract  being  omitted 
in  the  report.  The  report  does  not  profess  to  give  the  details 
of  the  contract  in  every  respect,  but  states  generally  the  fiict 
of  the  purchase,  and  the  price  to  be  paid;  and  points  out  the 
advantages  to  result  from  the  transaction.  The  record  recites 
that  the  board,  by  a  unanimous  vote,  ratified  the  ^^  report  and 
proceedings,''  Neall  being  present,  participating  in  the  ratifi- 
cation. The  position  taken  is,  that  the  board  based  its  action 
solely  upon  the  report,  and  was  not  sufficientiy  informed  of  the 
terms  of  the  contract  to  make  the  ratification  binding.  In 
other  words,  that  the  board  acted  in  the  matter  without  a 
knowledge  of  the  facts,  and  that  a  ratification  under  such  cir- 
cumstances is  not  valid  and  cannot  be  enforced. 

The  rule  invoked  is  undoubtedly  correct,  but  we  do  not  con- 
sider the  case  a  proper  one  for  its  application,  as  in  our  opinion 
the  ixdnt  raised  rests  upon  a  mere  assumption.  As  Neall  was 
present,  it  is  hardly  to  be  supposed  that  the  report  was  received 
and  voted  upon  in  silence,  for  the  matter  was  of  too  much  im- 
portance to  be  disposed  of  in  that  manner.  The  natural  pre- 
sumption is  that  it  was  fully  considered,  and  the  particulars 
inquired  into  and  explained,  and  the  idea  that  this  was  not 
done  is  certainly  at  variance  with  the  usual  mode  of  conduct- 
ing business.  If  it  were  not  for  the  report,  no  doubt  could 
possibly  be  entertained  upon  the  subject,  for  the  ratification 
amounts  in  itself  to  presumptive  evidence  of  everything  re- 
quired to  sustain  it.    A  ratification  supposes  a  knowledge  of 
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the  thing  ratified,  and  in  the  case  of  a  oontract,  the  inference 
from  the  ratification  is  that  its  provisions  were  known.  When 
the  ratification  is  proved,  this  inference  necessarily  follows, 
and  if  there  was  any  mistake  or  misapprehension,  that  fact 
mnst  be  shown.  There  is  no  evidence  of  any  mistake  in  this 
cam,  and  we  cannot  infer  that  the  board  knew  nothing  of  the 
contract,  except  through  the  medium  of  the  report.  The  cir- 
eomstances  indicate  a  different  state  of  facts,  for  it  is  unreason- 
able to  suppose  that  the  board,  with  Neall  at  its  head,  con- 
firmed the  contract  in  ignorance  of  its  terms.  It  cannot  be 
said  that  the  contract  was  not  included  in  the  ratification,  bt 
the  ^proceedings''  were  ratified  as  well  as  the  report,  and  the 
^proceedings"  embraced  the  contract  It  amounted  to  an  ex- 
piess  ratification  of  the  contract;  and  the  mere  fad  that  the 
report  does  not  state  all  its  provisions  is  no  evidence  that  the 
board  was  ignorant  upon  the  subject  In  this  view,  it  is  un- 
necessary to  inquire  whether  the  knowledge  of  Neall  was  of 
itself  sufficient  to  bind  the  corporation;  but  we  are  inclined  to 
the  opinion  that  it  was  not  A  similar  question  has  occasion- 
mDy  arisen  in  other  states,  but  the  decisions  are  by  no  means 
harmonious;  nor  is  there  much  difference  in  the  weight  of  au- 
thority' on  each  side.  The  subject  is  menticmed  by  Judge 
Story  in  his  work  on  the  law  of  agency,  but  he  merely  refers 
to  it,  and  arrives  at  no  satisfactory  conclusion.  He  cites  the 
cases,  however,  and  says  that  upon  principle,  notice  to  one 
trustee,  unknown  to  the  other  members  of  the  board,  ought 
not  to  bind  the  corporation. 

The  subsequent  acts  relied  on  are  the  acceptance  of  a  deed 
and  the  taking  possession  of  and  using  the  property;  all  of 
which,  however,  are  consistent  with  the  idea  of  a  ratification 
by  mistake.  If  it  were  shown  that  the  board  really  acted 
under  a  misapprehension  of  the  contract,  we  should  be  dis- 
posed to  regard  the  subsequent  acts  as  attributable  to  the  same 
error.  If  it  appeared  that  the  contract  had  been  ratified  by 
mistake,  the  presumption  would  be  that  the  mistake  continued 
throughout;  but  this,  as  we  have  stated,  does  not  appear. 

The  fraud  complained  of  was  fully  inyestigated  by  the  jury, 
and  we  are  unable  to  discover  any  error  for  which  the  verdict 
should  be  set  aside.  The  evidence  was  submitted  under 
proper  instructions  from  the  court,  and  it  would  require  avery 
elear  showing,  in  such  a  case,  to  induce  us  to  interfere.  If 
any  firaud  was  committed,  the  fiurt  was  known  long  prior  to 
the  oommenoement  of  this  suit,  and  it  is  too  late  now  to  avoid 
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the  contract  on  that  ground.  The  offer  to  reednd  should 
have  been  made  as  soon  as  the  fraud  was  discovered,  and  the 
defendant  could  not  remain  in  possessiony  quietly  enjoying 
the  property,  and  afterwards  repudiate  the  contract.  This'  is 
also  an  answer  to  the  point  taken  as  to  a  partial  failure  of  the 
consideration^  except  so  £eu:  as  such  failure  is  relied  upon  by 
way  of  recoupment.  In  this  respect,  however,  we  think  the 
defense  entirely  fails,  as  the  defendant  undoubtedly  received 
all  that  was  contracted  for.  There  was  no  breach  of  warranty, 
and  there  is  no  evidence  from  which  fraud  is  necessarily  to  be 
inferred;  and  the  right  to  recoup  has  no  foundation  to  rest 
upon.  It  is  said  that  the  purchase  was  of  a  ditch  represented 
to  have  priority  of  right  to  the  water,  and  that  this  representa- 
tion was  untrue  and  intended  to  mislead.  The  inference  from 
the  evidence  is,  that  the  plaintiff  made  it  in  good  faith,  believ- 
ing it  to  be  true,  and  it  is  at  least  doubtful  whether  even  the 
effect  was  to  deceive.  The  matter  was  open  to  the  investigG- 
tion  of  both  parties,  and  there  is  some  evidence  showing  that 
the  purchase  was  made  with  knowledge  that  the  priority  was 
disputed.  We  regard  the  allegations  of  fraud,  however,  as 
really  unworthy  of  consideraticm,  for  the  evidence  is  wholly 
insufficient  to  justify  the  charge  of  intentional  misrepresenta- 
tion. 

We  have  examined  the  additional  pobits  made,  and  do  not 
regard  any  of  them  as  weU  taken;  nor  are  they  of  sufficient 
importance  to  entitle  them  to  special  notice.  The  only  point 
about  which  we  have  entertained  a  doubt  is  the  rejection  of 
Neall  as  a  witness  for  the  defendant;  but  we  have  come  to 
the  conclusion  that  he  was  properly  rejected.  We  were  dis- 
posed to  regard  him  as  standing  in  the  position  of  an  ordinary 
agent,  and  to  hold  his  testimony  admissible  ex  neeesritate^  as 
in  other  cases  of  agency,  but  we  are  satisfied  that  his  interest 
disqualified  him.  The  exception  to  the  general  rule,  in  such 
cases,  BO  far  as  the  members  of  a  corporation  are  concerned, 
seems  to  be  confined  to  keepers  and  depositaries  of  corporate 
documents.  Members  acting  for  the  corporation  in  ordinary 
matters  of  business  are  not  included,  and  when  interested, 
they  are  incompetent  to  testify.  The  cases  of  McAuley  Y.Yarl 
Mining  Co.^  6  Cal.  80,  and  Mokelumne  HiU  Canal  Co.  v.  Wood- 
buiy,  14  Id.  265  [78  Am.  Dec.  658],  settle  the  question  of  the 
sufficiency  of  the  interest  to  disqualify. 

The  judgment  is  affirmed. 

E*IXLD,  C.  J.,  and  Norton,  J.,  concurred. 
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RAzmoAnoK  sr  CkntPORinoN  mm  bb  Madb  with  Full  Ksowlidoi 
or  MinBiAL  FioxB:  Hogmam  Steam  Coal  Oo.  r.  OMmder^cMMi  CM  and  Irom 
Ok^  77  Am.  Dea  311,  note  323;  WilOaaur.  Ohritihn Female OoUege,  Id.  6^9, 
noie  572.  The  prinoipel  cese  is  cited  to  the  point  that  it  mutt  be  ihown  l^ 
tiie  Jtertj  ninriiliii^  the  laiificfttion  that  the  resolntion  or  aote  of  the  ootpora- 
fcion  or  of  their  diieoton  or  trustees  reUed  on  as  oonstitating  the  ratifleation, 
were  perfonned  with  a  foil  knowledge  of  all  the  material  fiMts  neoeasaiy  to 
•a  nndantanding  of  theb  nfjbUi  Dabneifr.  Steeme^  10  Abb.  F)r.»  K.  S.»  40. 

OOBPQflUTIOlf  GAHVOT  BB  BOUKD  BT  OOHTBAOT  MaDB  BT  ITS  PSBUDBBT^ 

onless  power  to  bind  it  is  ghren  to  him  by  the  act  of  inoorporationy  or  he  ia 
arthoriaed  by  the  oorporation  to  make  the  oontraot:  TmpObe  Mood  Co,  t. 
£ooMyf  71  Am.  Deo.  491,  note  483.  Bat  he  may  withoot  express  antfaority 
perform  sodi  acts  and  duties  in  regard  to  the  ordinary  afiiiirs  of  the  oofpora- 
tion  as  oostom  haa  imposed  npon  or  neoessity  requires  of  the  presidsnt  of  a 
eocpotations  Ohkago  etc.  S.  JL  Cfo^r.  Ckilenmi,  98  Id.  Ui,iujitib  646. 

FKBEDBBT  OW  OOBPQBlZlDVt  IF  VOT  SlWrBHIWiMa,  n   OUMFBBBBT  WCT- 

BMB  for  the  catpoiatiop,  bni  stookhoidi—  ars  nols  JVaMoMUVri  ASi  Gk  t. 
CVbm^  77  Am.  Deo.  880^  noito  SW. 


SIbhyon  V.  Wblty. 

Pnoi  MmPiBB  or  Law  UvinBnxBD  wok  UmaMFamauruanmB,  UBVoa 
Ibjlubbco^  ICzBFLAOBD  CoNiiDBVOQi^  or  Other  special  ciroamstaaoss  of  a 
similar  ofaaraotert  ii  not  groond  for  equitable  relief  against  a  contract. 

OOVZBAOr   BmBBBD  INTO   UBDBB   "MVTUAL  BlfiTBF  OF  PaBZIBB  THAT   LaW 

OF  SuBJBor-iURBB  was  established  by  a  decision  of  the  snpreme  ooort^ 
win  not  be  set  aside  in  equity  beoaase  d  a  subsequent  deeisiflii  of  tha 
same  court  ofvenuling  the  former  one^  and  declaring  a  diflbrsnl  rulaupoa 

AonoR  to  set  aside  ocmtraot.    The  opinion  states  the  case. 

George  R.  Moore^  fior  the  appellant 

J.  W.  Winane^  for  the  teepondent. 

By  Conrt,  NoBTONy  J.  The  contrdllix^fiurts  in  this  case  are 
these:  The  defendant  Welty  purchased  a  piece  of  land  in  the 
dty  of  Sacramento  at  sheriff's  sale,  under  an  execution  issued 
upon  a  judgment  rendered  by  the  superior  court  of  the  city  of 
San  Francisco  against  one  C.  L.  Ross,  who  was  the  owner  of 
the  land.  Welty  conveyed  a  portion  of  the  land  so  purchased 
to  one  Morris  Nolan,  who  executed  a  mortgage  upon  it  to  the 
plaintiff  Eenyon,  as  security  for  a  loan  of  one  thousand  dol- 
lars. AfierwardSi  Welty  procured  a  conveyance  from  Boss  of 
all  his  title  to  the  premises  so  bought  at  the  sheriff's  sale,  and 
iTy*l^<ling  the  portion  sold  to  Nolan,  and  by  him  mortgaged  to 
KenyoD.    Shortly  after  the  purchase,  the  decision  of  the  su« 
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preme  ooart  of  this  state  was  made,  in  the  case  of  Meyer  t. 
Kalkmann^  6  CaL  582,  that  the  superior  court  of  the  city  of 
San  Francisco  had  no  jorisdiction  to  issue  process  to  mn  out- 
side the  limits  of  the  city  of  San  Francisca  After  this  de- 
cision, an  agreement  was  entered  into  between  Eenyon  and 
Welty,  in  pursuance  of  which  Eenyon  transferred  to  Welty 
the  mortgage  of  Nolan,  in  consideration  of  Welty's  procuring 
a  deed  fix>m  his  brother,  in  whom  the  title  from  Ross  had  be- 
come vested,  to  Eenyon,  of  a  portion  of  the  premises  corered 
by  the  mortgage,  and  wl]dch  portion  was  to  be  discharged  from 
the  lien  of  the  mortgage.  Some  time  after  this  agreement 
was  carried  into  effect,  the  supreme  court,  in  the  case  of 
Hickman  t.  (yNealf  10  Id.  292,  overruled  the  former  dedsioQ 
in  the  case  of  Meyer  v.  JTaUmafin,  6  Id.  682.  This  actbn  is 
brought  to  have  this  agreement  set  aside,  upon  the  ground 
that  it  was  made  under  a  mutual  mistake  of  the  parties. 

In  the  case  of  Ooodencw  v.  Ewer^  16  CaL  461  [76  Am.  Dea 
640],  this  court,  speaking  of  mistakes  of  law,  says:  '^Indeed, 
the  weight  of  authority  in  the  United  States  is,  that  the  mis- 
take, unless  accompanied  with  special  circumstances,  such  as 
misrepresentation,  undue  influence,  or  misplaced  confidence, 
constitutes  no  ground  of  reliefl"  Ilie  court  then  quotes:  ^'It 
may  be  safely  affirmed,"  says  Mr.  Justice  Story,  ''upon  the 
highest  authority,  as  a  weU-^tablished  doctrine,  that  a  mere 
naked  mistake  of  law,  unattended  with  any  such  special  cir- 
cumstances as  have  been  above  suggested,  will  furnish  no 
ground  for  the  interposition  of  a  court  of  equity;  and  the 
present  disposition  of  courts  of  equity  is  to  narrow  rather 
than  to  enlarge  the  operation  of  exceptions.'' 

The  only  mistake  that  existed  in  this  case,  if  there  was  any 
mistake,  was  one  of  law.  The  parties  supposed  that  the  No- 
lan mortgage  was  invalid,  and  that  the  title  derived  through 
the  conveyance  from  Boss  was  valid.  But  this  supposition 
rested  wholly  upon  their  supposition  as  to  the  condition  of  the 
law.  They  knew  what  the  law  was  before  the  decision  in  the 
case  of  Meyer  v.  Kalhnanny  6  CaL  682,  and  they  knew  of  that 
decision,  and  they  exercised  their  judgment  as  to  the  effect  of 
that  decision.  There  was  no  mistake  or  want  of  knowledge 
as  to  any  foot  that  now  appears  in  the  case.  Under  the  rule 
laid  down  in  the  case  of  Ooodenow  v.  Ewer^  16  Id.  461  [76 
Am.  Dec.  640],  this  is  therefore  not  a  case  in  irhich  relief  can 
be  granted,  unless  it  be  characterized  by  BOi^A  special  droum- 
stance  of  the  nature  above  suggested  as  ^^mstituting  an  ex- 
ception. 
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The  plaintiff  insists  that  such  circnmstanoes  are  fonnd  in 
the  tact  that  the  title  on  which  the  Nolan  mortgage  rests  was 
deiiTed  from  the  defendant  Welty,  and  that  he  informed  Ken- 
yon,  through  the  latter's  agent,  that  the  title  was  good  when 
Eenyon  was  about  to  take  the  mortgage.  We  should  have 
great  difOiculty  in  saying,  from  anything  we  find  in  the  facts 
of  this  case,  that  Welty  would  be  under  any  obligation,  legal 
or  equitable,  to  make  good  the  Nolan  mortgage,  if  even  the 
title  had  not  been  good.  But  in  fact,  the  title  on  which  the  No- 
lan mortgage  rests,  it  appears,  was  good  then  and  is  now.  The 
loss  that  the  plaintiff  has  sustained  is  the  result  of  the  mistake 
as  to  the  condition  of  the  law,  and  as  a  consequence,  as  to  the 
oondition  of  the  title  at  a  subsequent  period,  and  depending 
upon  a  matter  which  subsequently  arose,  to  wit,  the  decision 
in  the  case  of  Meyer  v.  Kalhnannf  6  CaL  582.  Tlie  agreement 
which  is  now  sought  to  be  annulled  was  not  induced  by  any- 
thing said  or  done  by  Welty;  but  on  the  contrary,  was,  in  some 
degree,  extorted  from  him  against  his  wilL  It  was  the  result 
of  a  speculation  upon,  that  is,  the  opinion  of  the  parties  as  to 
the  effect  of  a  decision  of  this  court, — in  short,  a  pure  mistake 
of  law. 

To  establish  the  doctrine  that  all  contracts  made  under  a 
condition  of  the  law,  as  expounded  by  the  supreme  court  of 
the  state,  can  be  set  aside  if  the  court  subsequently  changes 
its  opinions  or  corrects  its  error,  would  be  attended  with  very 
serious  evils.  What  amount^f  confusion  and  litigation  would 
arise  in  the  city  of  San  Francisco  alone,  if  all  contracts  and 
oonveyances,  and  transfers  of  possession,  which  were  made 
under  the  supposed  effect  of  decisions  of  this  court  as  to  titles 
in  that  city,  could  now  be  repudiated  and  set  aside,  in  conse- 
quence of  those  decisions  having  been  overruled  or  modified  t 
Upon  this  subject  Chancellor  Kent,  in  the  case  of  Lyon  v.  Eich- 
mondy  2  Johns.  Ch.  59,  says:  ''Every  man  is  to  be  charged  at 
his  peril  with  a  knowledge  of  the  law.  There  is  no  other  prin- 
ciple which  is  safe  and  practicable  in  the  common  intercourse 
of  mankind;  and  to  permit  a  subsequent  judicial  decision  in 
any  one  given  case  on  a  point  of  law  to  open  or  annul  every- 
thing that  has  been  done  in  other  cases  of  the  like  kind  for 
years  before  under  a  different  understanding  of  the  law,  would 
lead  to  the  most  mischievous  consequences. 

It  is  insisted  that  the  court  below  has  found  as  a  tact  that 
the  contract  in  question  was  made  under  a  mutual  mistake  of 
fJMt  as  to  the  title;  and  as  there  was  no  motion  fbr  a  new  trial. 
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it  must  be  taken  that  the  mistake  in  this  case  was  one  of  facif 
and  not  of  law.  But  the  meaning  of  a  particular  expression 
in  a  finding  must  be  considered  in  reference  to  the  whole  find- 
ing; and  in  this  case  there  is  no  doubt  that  the  meaning  here 
is  that  the  mistake  as  to  the  title  was  not  as  to  any  fact  affect- 
ing  the  title,  but  as  to  the  law  affecting  the  title. 

We  have  assumed,  in  the  consideration  of  this  case,  that  it 
was  a  mistake  to  suppose  the  law  to  be  as  decided  in  the  case 
of  Meyer  v.  Kalhmannj  6  CaL  582,  during  the  period  that 
elapsed  before  that  decision  was  overruled,  because,  for  the 
purpose  of  this  decision,  it  was  not  necessary  to  take  a  differ^ 
ent  view;  but  we  do  not  intend  to  express  any  views  upon  the 
point. 

The  judgment  must  be  reversed,  and  the  ooori  below  di- 
rected to  dismiss  the  complaint. 

FisLD,  0.  J.,  and  Copb,  J.,  concurred. 


Bqivitt  will  vot  Bsliitb  vmoM  Mnrixa  ov  Law,  hwImi  i^teial  oir» 
euniftaiioef,  mdi  m  nndne  infla«iiot^  miireprenntation,  or  mliplaoad  oonll* 
denoe,  are  ihown:  Bogg$  ▼.  Fm^er,  76  Am.  Dm.  661,  note  667;  Ocodenow  ▼. 
Bfwer,  Id.  640,  note  660.  The  prindpel  oeae  le  dted  to  tlie  point  that  igmo^ 
rantia  legU  fmikiem  excumt,  ia  Chrk^  y.  Stdlwcm,  60  CaL  880,  8.  C,  19  Am. 
Rep.  666,  where  it  ia  held  that  one  who  porohaaea  from  another  ooonty  war* 
ranta  drawn  by  the  aaditor  oo  the  treaanrer,  whioh  ahow  oo  their  iaoe  tha* 
they  were  iiened  in  Tiolatian  of  law,  and  do  not  oonatitate  a  oharge  on  the 
treaiory,  ia  preanmed  to  know  the  law;  and  if  thafe  ia  no  frand  or  miarepre* 
aantation  oo  the  part  of  the  atUar,  tiia  poniiMir  oaanol  leoofw  torn  Um  the 
money  paid. 


Falloh  v.  Butlbb* 

[21  OAUfoanA,  Si] 

Jbjnos  WILL  Ln  fo  VossoLon  Mqbxoaos  Aoimr  SiEira  op  ! 

HoBSOAOOB,  although  the  debt  aeonred  by  the  mortgage  haa  been  pre* 
aanted  and  dnly  allowed,  bat  no  Judgment  oan  be  entered  np  for  any  de- 
fidenoy  whioh  may  remain  after  the  applioatioa  of  the  prooeeda  of  the 
aale. 

PsonsioK  ov  Ojumaxik  Aor  Rboulatoto  SsTTLnairT  or  EszAxn  ov 
DiCMDBsn^  Heclaring  that  no  aale  of  any  property  of  an  eetate  ahall  be 
ralid  nnleaa  made  upon  an  order  of  the  probate  ooort^  ia  applioabU  te 
■alee  by  exeoatora  and  adminiatratora  only,  and  doea  not  refer  to  Jndi* 
oial  lalea  nnder  deoreea  of  ooort^  nor  to  lalea  in  ponoanoe  of  tm^ 
mentary  authority. 

Alligation  ov  FUfEHnairr  ov  Claim  n  UmiBoiasABT,  in  an  aotioa  ta 
enf oroe  i^eoifio  liena  and  f^vitable  tif^  agidaat  tn  ealat%  mmbk. 
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-  OLAno^"  18  Used  in  Oaluqbhia  Aor  Rboulaxivo  SaRLUBrr 
or  Wbtatm  of  Djuedbhct,  refers  only  to  each  debto  or  cJiwnandi  againil 
the  deoadent  m  might  by  actioa  be  rednoed  to  nrnple  moiiej  jndgnwmti^ 
and  does  not  embnoe  mcnrtgage  liana. 

Thb  opinion  states  the  facts. 

Hoge  and  Wilson^  for  the  appellants. 

Ddo9  Lake  J  for  the  respondent. 

By  Coort,  Field,  C.  J.  This  is  an  action  for  the  fiuredosaro 
of  a  mortgage  executed  on  the  27fh  of  February,  1856,  by 
Bavid  C.  Broderick,  late  of  the  city  of  San  Francisco,  upon 
certain  real  property  situated  within  that  city,  to  secure  his 
promissory  note  of  the  same  date  for  ten  thousand  dollars, 
payable  in  twelve  months,  with  interest.  Broderick  died  on 
the  16th  of  September,  1859,  and  the  action  is  brought  against 
the  executors  of  his  last  will  and  testament,  and  parties  claim* 
ing  some  interest  in  the  mortgaged  premises  as  devisees,  lega* 
tees,  purchasers,  or  otherwise,  subsequent  to  the  lien  of  the 
mortgage.  The  complaint  alleges  the  probate  of  the  will,  and 
the  issuance  of  letters  testamentary  to  the  defendants,  Butler 
and  McQlynn,  the  executors  named  therein;  the  presentation 
of  the  promissory  note,  verified  as  required  by  statute,  to  them, 
as  such  executors,  for  the  approval  and  allowance  as  a  claim 
against  the  estate  of  the  deceased,  and  its  approval  and  allow- 
ance  by  them,  and  subsequently  by  the  probate  judge  of  the 
county;  and  prays  for  the  usual  decree  for  the  sale  of  the 
premises,  and  the  application  of  the  proceeds  to  the  payment 
of  the  amount  found  due  upon  the  note  for  principal  and  in- 
terest, and  for  the  costs  and  percentage  stipulated.  There  is 
no  prayer  for  judgment  or  execution  for  any  deficiency  which 
may  remain  after  the  application  of  the  proceeds  of  the  sale. 
The  plaintiff  obtained  a  decree  pursuant  to  his  prayer. 

'  The  objection  taken  by  the  appellants  is  to  the  jurisdiction 
of  the  district  court  to  entertain  the  action.  It  is  founded 
upon  certain  provisions  of  the  ^^  act  regulating  the  settlement 
of  the  estates  of  deceased  persons,"  and  the  decisions  in  this 
court  in  EUissen  v.  HcMechy  6  CaL  386,  and  Falhner  v.  FoUoniy 
Id.  412. 

The  provisions  of  the  act  referred  to  are  those  which  declare 
that  no  sale  of  any  property  of  an  estate  shall  be  valid  unless 
made  upon  an  order  of  the  probate  court  (sec.  148) ;  that  no 
action  shall  be  maintained  upon  any  claim  against  an  estate 
unless  the  claim  has  been  presented  to  the  executor  or  admiu" 
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istrator  and  been  rejected  by  bim,  or  if  approved  by  bim,  baa 
been  rejected  by  the  probate  judge  of  tbe  county  (sees.  134, 
186);  ibat  a  claim  allowed  by  tbe  executor  or  administrator 
and  probate  judge  sball  be  ranked  among  tb^  acknowledged 
debts  of  tbe  estate,  to  be  paid  in  due  course  of  administration 
(sec.  133);  and  tbat  the  effect  of  a  judgment  rendered  against 
an  executor  or  administrator  upon  a  claim  for  money  against 
tbe  estate  of  fbe  testator  or  intestate,  sball  be  only  to  establisb 
tbe  claim  in  tbe  same  manner  as  if  it  bad  been  allowed  by  tbe 
executor  or  administrator  and  probate  judge  (sec.  140).  These 
provisions,  it  is  contended,  divest  the  district  court  of  jurisdic- 
tion to  entertain  the  action  for  the  foreclosure  of  the  mortgage, 
and  place  the  debt  to  the  plaintiff  allowed  by  the  executors 
and  probate  judge  among  ^e  simple  money  demands  against 
the  estate  of  the  testator,  to  be  paid  in  the  due  course  of  ad- 
ministratbn,  and  the  sale  of  the  property  mortgaged  subject 
to  the  exdusiTe  jurisdiction  of  the  probate  court  The  only 
advantage  which  the  plaintiff  possesses  by  bis  mortgage,  ac- 
cording to  the  position  of  the  appellants,  over  the  holder  of  an 
unsecured  money  demand  against  tbe  estate  is  this:  that  in  case 
the  funds  in  the  hands  of  the  executors  are  insufficient  to  pay 
all  the  debts  of  the  testator,  he  can  insist  upon  an  appropria- 
tion of  the  proceeds  arising  firom  the  sale  of  the  mortgaged 
premises  to  the  payment  of  bis  demand  in  preference  to  the 
claims  of  other  creditors. 

In  the  case  otEUimn  y.  HaUeck^  6  CaL  886,  there  was  no 
presentation  of  the  claim  arising  upon  the  personal  obligation 
of  the  mortgagor  to  the  executors  tor  allowance,  and  the  court 
held  that  such  presentation  and  the  rejection  of  the  claim  by 
them,  or  by  the  probate  judge,  were  essential  to  the  mainte- 
nance  of  the  action  for  the  foreclosure  of  the  mortgage.  In 
Falhner  y.  Jbbom,  Id.  412,  the  claim  was  presented  to  the  ex- 
ecutors and  allowed  by  them,  and  the  court  held  the  allow- 
ance gave  to  the  claim  '^all  the  virtues  and  properties  which  a 
judgment  against  executors  can  have  under  our  system";  and 
that  there  was  in  consequence  no  necessity  for  the  action.  In 
EUisaen  y.  HaUeek^  Mfpra,  there  was  a  prayer  in  the  complaint 
that  the  executors  be  adjudged  to  pay  any  deficiency  which 
might  remain  after  the  application  of  tiie  proceeds  of  the  sale 
out  of  other  assets  of  the  estate  of  the  deceased.  In  Falkner 
V.  Fohom^  supra  J  there  was  a  prayer  that  such  deficiency  be 
classed  among  the  demands  against  the  estate,  and  the  execu- 
tors be  directed  to  pay  the  same  in  the  due  course  of  admini»- 
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tnUioD.  In  neither  case  did  the  oonrt  dintingnish  between  {he 
elaime  arising  npon  the  personal  obligations  of  the  mortgagors 
and  the  right  of  the  mortgagees  to  seek  the  aid  of  a  conrt  of 
equity'  to  en&roe  their  specific  liens.  Yet  the  distinction  is 
obvioos,  and  has  been,  tacitly  at  least,  recognised  in  later 
eases.  The  decisions,  Uierefore,  of  those  cases  never  met  the 
flill  approbation  of  the  profession;  and  as  titles  to  property 
amoonting  in  yalne  to  millions  rest  npon  sales  nnder  decrees 
of  the  district  coort  in  cases  institated  for  the  foreclosure  of 
mortgages  made  by  deceased  persons,  we  are  justified  in  recon- 
ddeiingthe  question  of  the  jurisdiddoQ  of  that  court  in  such 


The  provisioii  of  the  statute  declaring  that  no  sale  of  any 
property  of  an  estate  shall  be  valid,  unless  made  upon  an 
order  of  the  probate  court,  applies  only  to  sales  by  executors 
and  administrators.  It  has  no  reference  to  judicial  sales  under 
the  decrees  of  the  district  courts,  nor  to  sales  in  pursuance  of 
testamentary  authority:  Cawell  v.  BueheUwj  14  CaL  641;  Nor* 
fit  V.  Harris^  16  Id.  256;  Payne  v.  Payne^  18  Id.  292.  The 
question  then  for  consideration  is,  whether  a  mortgage  lien  is 
a  ^daim  against  the  estate^  of  a  deceased  person,  within  the 
meaning  of  the  probate  act,  so  as  to  preclude  an  action  for  its 
enforcement  until  the  debt  secured  by  it  has  been  presented 
to  the  executors,  and  been  rejected  by  them  or  by  the  probate 
|udge. 

As  we  have  seen,  the  statute  declares  that  a  claim  allowed 
shall  be  ranked  among  the  acknowledged  debts  of  the  estate^ 
to  be  paid  in  the  due  course  of  administration:  Sec.  183. 
Other  provisions  treat  a  claim  as  synonymous  with  a  debt,  or 
a  legal  demand  for  money.  Notice  is  to  be  given  '*to  credi- 
tors  of  the  deceased  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  them":  Bee  128.  ^'Bvery 
claim  presented  to  the  administrators  shall  be  supported  by 
the  affidavit  of  the  claimant  that  the  amount  is  justly  due; 
that  no  payments  have  been  made  thereon;  and  that  there  are 
no  o£Ebets  to  the  same  to  the  knowledge  of  the  claimant'':  Sec. 
181.  When  any  claim  is  only  allowed  in  part  by  the  admin- 
istrator, executor,  or  probate  judge,  '^he  shall  state,  in  his  in- 
dors^ment,  the  amount  he  is  willing  to  allow":  Sec  189.  '^  If 
the  executor  or  administrator  is  himself  a  creditor  of  the  tes- 
tator or  intestate,"  his  daim  shall  be  presented,  duly  authen« 
ticated,  £ar  allowance  or  rejection  to  the  probate  judge:  Sea 
145.    Li  the  statements  to  be  returned  by  the  executor  or  ad« 
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ministrator,  ^^he  shall  deeignate  the  names  of  the  creditors, 
the  nature  of  each  claun,  when  it  became  due,  or  will  become 
due,  and  whether  it  was  allowed  or  rejected  by  him":  Sec. 
147.  '^  If  claims  against  the  estate  have  been  allowed,  and  a 
sale  of  property  shall  be  necessary  for  their  pajrment,  or  of  the 
expenses  of  the  administration/'  the  executor  or  administra* 
tor  may  apply  fior  an  order  to  sell  so  much  of  the  personal 
property  as  may  be  necessary:  Sec.  160.  If  an  executor  or 
administrator  ^'  shall  have  paid  any  claim  for  less  than  its 
nominal  TaluCi"  he  shall  only  be  entitled  to  charge  in  his 
account  so  much  as  he  shall  have  actually  paid:  Sea  220. 
Other  provisions  equally  pertinent  might  be  dted.  Whatever 
signification,  then,  may  be  attached  to  the  term  ^claims,'' 
standing  by  itself^  it  is  evident  that  in  the  probate  act  it  only 
has  reference  to  such  debts  or  demands  against  the  decedent 
as  might  have  been  enforced  against  him  in  his  lifetime  by 
personal  actions  for  the  recovery  of  money,  and  upon  which 
only  a  money  judgment  could  have  been  rendered.  In  this 
sense,  a  mor^ge  lien  is  not  a  claim  against  the  estate.  In 
its  enforcement,  a  money  judgment  is  not  sought,  but  a  stib* 
jection  of  the  property  to  sale,  and  the  application  of  the  ppx>- 
oeeds  to  the  pajrment  of  the  debt  secured.  The  debt  secured 
may  or  may  not  be  a  personal  liability.  Whether  it  be  so  or 
not,  it  is  distinct  from  the  mortgage  lien.  In  the  jiresent  casei 
the  debt  is  evidenced  by  the  promissory  note  of  the  mortgagor^ 
and  the  complaint  alleges,  as  we  have  stated,  its  presentation 
and  allowance  as  a  claim  against  the  estate.  Such  presenta* 
tion  and  allowance  were  necessary  to  secure  the  payment  of 
the  debt  out  of  the  general  estate,  if  that  were  dedred,  and 
perhaps,  also,  to  prevent  the  debt  from  being  barred  by  the 
statute,  and  thus  to  uphold  the  mortgage.  But  no  judgment 
is  asked  against  the  estate,  either  for  the  debt  or  any  part  of 
it.  The  sole  object  sought  is  to  reach  the  property  mortgaged, 
and  subject  it  to  sale,  and  have  the  proceeds  applied  to  the 
payment  of  the  debt.  The  action  is  in  the  nature  of  a  pro* 
oeeding  in  rem.  "A  bill  of  foreclosure,"  says  Mr.  Chancellor 
Kent,  *'  is  for  a  specific  performance  of  the  mortgage  contract, 
by  passing  the  whole  title  of  the  mortgagor  to  the  plaintiff^  or 
the  purchaser  under  the  decree,  and  it  is  precisely  a  su|t  in 
rem.  The  whole  object  of  the  suit  is  the  remedy  by  fore* 
closure  or  sale  of  the  mortgaged  premises,  and  it  is,  therefore, 
within  the  reason  of  the  cases  which  speal:  of  a  suit  concern- 
ing the  title  and  possession  of  the  land  itself":  Kershaw  v 
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Thow^ptan^  4  Johns.  Ch.  616;  see  also  Nagk  r.  Maeyj  9  CsL 
429. 

If  the  position  of  the  appellants — that  a  mortgage  lien  is 
a  claim  within  the  meaning  of  the  probate  act,  and  cannot 
therefiure  be  enforced  by  action  when  the  demand  secured  by 
it  is  allowed  by  the  ezecntor  or  administrator  and  probate 
Judge — were  tenable,  great  inconvenience,  and  in  nnmerons 
instances  manifest  injustice,  would  follow.  If  it  be  tenable 
at  all,  it  must  hold  good,  as  counsel  observes,  in  all  cases, 
for  the  statute  makes  no  exceptions.  If  true,  it  applies  not 
meraly  to  a  case  where  the  mortgagor  is  deceased,  but  where 
the  equity  of  redemption  was  owned  by  the  decedent,  and  to 
the  case  of  a  dry,  naked  mortgage  with  no  personal  liabili^. 
Thus,  to  adopt  the  illustrations  given  by  counsel,  if  a  mort- 
gagor convey  the  equity  of  redemptioii  and  then  die,  no  action 
can  be  maintained  to  foreclose  the  mortgage^  because  the 
representatives  of  the  deceased  mortgagor  can  only  be  pro- 
ceeded against  in  the  probate  court.  Or  if  the  lands  of  the 
decedent  are  encumbered  by  a  mortgage  of  his  grantor,  no  ac- 
tion will  lie  for  (he  foreclosure  of  the  mortgage,  because  the 
right  to  subject  the  real  property  of  the  deceased  to  sale  is  a 
ehdm  against  the  estate.  Numerous  other  instances  might  be 
given  showing  equal  inconvenience  following  the  position  as- 
serted. It  is  dear  to  our  minds  that  the  legislature  never  in- 
tended to  give  to  the  statute  such  an  extended  operation;  but 
that  in  the  use  of  the  term  ^*  claims '^  it  intended  to  embrace 
only  such  demands  or  liabilities  as  might  by  action  be  reduced 
to  simple  money  judgments,  and  to  leave  the  enforcement  of 
specific  liens  and  equitable  rights  to  tbe  ordinary  proceedings 
in  the  district  courts.  In  the  case  of  mortgages  it  must  often 
happen — where  there  are  subsequent  encumbrances,  or  the 
property  has  gone  through  numerous  transfers — that  com- 
plete justice  can  only  be  done  to  the  different  parties  asserting 
interests,  or  a  good  title  given  upon  the  sale,  thioogih  an 
equitable  action. 

Judgment  alBrmed. 

Con  and  NoBioBr,  J  J^  oooouRed. 

FwawiTiwi  wOuam  Aainrsr  Bmam  w  Dmammn,  and  dIoivaMe 
err^eotfoAlteMl:  8m  £riwlirfoiiv.iXrfiy^49  A]iLl>te.41|  i^Mav.  Di|^ 
JUi,  SS  U.  lOSf  Oonlget  v.  WMtUnglom,  7S  U.  US;  cOmI  U  aUeinym  ol 

nti 
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Whit  Olazh  vsid  not  bb  Frmbhtbd  ioe  AujofWAjnm  Vamimtt  t  • 
Freeman^  70  Am.  Deo.  391. 

That  Cladc  Ssoubsd  bt  Hobtqaob  noed  not  be  praeented  agdiiffe  eitete 
of  deoeaaed  mortgagor,  aee  Pwtnam  ▼.  Ru99d^  42  Am.  Deo.  478b 

Pbbuhtaxiov  of  Cladc  to  ADMonsnuTaB  n  Sumuun;  imdar  Oali- 
loniiA  atfttote,  to  atop  the  nmning  of  the  atatnta  ol  linrftatkiai  Hecfatt  t. 
Stbverp  68  Am.  Deo.  287. 

Thb  doocbzhb  of  thb  fbdnsifal  0A8B,  aa  to  the  juiadiottoQ  of  dialriol 
ooort  to  ontartain  aotioii  for  f oredoaare  of  mortgagea  upon  tht  aatataa  of 
daoeaaed  peraona,  affirmed  in  Pedkmd  ▼.  Sinjuei,  21  CaL  76;  WUB»  ▼.  Farieifp 
U Id.  449;  Matter qfOrr,  29 Id.  lOii  Bfwmr.Orr,U.  122.  Dabtaaaoored 
by  mortgage  ahonld  be  preaanted  to  the  legal  repreaantatJre  and  the  probate 
judge  for  aUowanoe,  in  order  to  aeonre  their  payment  ont  of  the  general  ea- 
tate  of  deoedent,  and  to  prerent  them  from  being  barred  by  the  atatate: 
WUHey.  Farley.  24  Id.  488;  FUUy.  Bhiptey.  4A Id.  158^  otting  the  principal 
oaae;  and  aa  to  thia  point  it  ia  oommented  on  in  Bkhd  ▼.  CairriUot  42  Id.  606. 
See  alM>  Hibendok  Sao.  etc  8oc  ▼•  Haifee,  66  Id.  906^  diaaenting  opinion  of 
McELee,  J.  It  ia  likewiae  oommented  oir  and  doabted  aa  to  the  oooatmction 
given  to  the  word  "  claim  "  in  the  one  hnndred  and  thirty-firat  aection  of  the 
probate  act,  in  EHk  ▼.  Polhemm.  27  Id.  864;  bat  aee  Id.  866»  remarka  of 
Rhodea,  J.,  in  ooncnrring  opinion.  So  the  definition  of  the  word  "daim " 
giren  in  the  principal  oaae  ia  adopted  and  approffed  in  Betate  qf  MeCatuiUmi. 
62  Id.  677.  The  principal  oaae  ia  cited  in  Carhm  t.  Bke.  2  Ner.  882;  to  the 
point  that  the  one  hundred  and  forty-oighth  aection  of  the  Oalifomia  probate 
act  waa  intended  to  prohibit  only  exeoutora  and  adndniatratofa  from  aelling 
on  their  own  reaponaibili^,  without  the  order  of  the  probate  ooort^  and  did 
not  prohibit  judicial  aalea,  if  otherwiae  properly  antfaoriaed;  and  ia  dted  in  Id. 
S33»  aa  a«nming  that  no  action  at  law  ahoold  be  maintained  on  an  allowed 
claim.  In  Id.  838,  diaaenting  opinion  of  Lewia,  0.'J.,  the  anthority  of  the 
principal  oaae  aa  to  the  diatinctJon  between  aecnred  and  unaeoured  debta  ia 
aaid  to  have  been  rery  mnoh  weakened  by  the  more  recent  deejaicn  in  BOie 
T.  PoO^mtM,  27  CaL  860.  See  Hibemia  Sao.  etc  8oc  ▼.  Bailee,  66  Id.  297, 
aa  to  the  eCfoot  of  the  repeal  of  the  proriaion  in  aection  1600  of  the  Coda  of 
Giril  Prooednre,  which  anthoriaed  aoita  upon  morl^gBgea  to  ba  i 
i  the  eatate  of  a  daoaaaad  peraon  anbjaot  thavato^  ato. 


MONTQOMBBY   U    MiDDLBMISS. 

in  CAUrOBVXA,  108.] 

Dbobbb  IB  AcrnoH  to  Fobbolobb  Mobtqaob  Covoludbb  RioaiB  of  Au 
Pabtxbs  to  AonoN,  and  the  sale  thereunder,  conaummatad  1^  th»  ahar- 
ifTa  deed,  paaaea,  aa  againat  them,  the  entire  eatate  held  by  the  mirtga- 
gor  at  the  date  of  the  mortgage. 

Aa  AaAcnrr  Pabtxbs  to  Fobbglosubb  Suit,  PimoBAaBB  at  VoBBOLoairBi 
Salb  IB  Bbtitlbd^  upon  the  reoe^  of  hia  deed,  to  the  poaaeiiion  of  the 
pramiaa%  and  to  the  aid  of  the  court  in  enioreing  ita  deltvary;  and  the 
light  to  thia  aid  is  not  affacted  by  the  faot»  that,  pending  the  action, 
the  plaintiff  may  have  executed  to  one  of  the  parties  defendant  a  con* , 
▼eyanoe  of  the  whole  or  a  paii  of  the  premises  embraced  in'the  decree. 
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TumcH^SEB.  AT  8als  inn>B&  Digrkb  of  Forkclosubx  of  MoarQAOi  n  Bk- 
TRLID  TO  Wbit  OF  AasosTAiiGB,  althcmgh  sach  decree  does  not  direct 
the  deliTery  of  poeeonBioD,  and  although  at  the  time  of  the  application 
no  preliminary  order  for  each  delivery  has  been  made  by  the  court. 

Xo  Obcaim  Wbit  of  Asbistanob  aoainst  Pabtdes  to  Fobbqlosubi^  and 
those  daiming  with  notice  under  them  after  oommenoement  of  soit  to 
foreclose,  it  is  only  requisite  to  furnish  the  court  proper  eridsnoe  of  a 
presfmtatiop  of  the  deed  to  tfaeniy  a  demand  of  the  possession^  and  their 
refusal  to  surrender. 

AcnoN  to  foreclose  a  mortgage,  respondent  Middlemiss  being 
made  a  party  defendant.  Pending  the  action,  plaintiff  quit- 
claimed to  Middlemiss  a  part  of  the  mortgaged  premises,  and 
afterward  a  final  decree  for  the  sale  of  the  whole  of  the  mort- 
gaged premises  was  rendered,  mider  which  a  sale  was  had,  and 
thereat  plaintiff  became  the  purchaser.  The  statutory  time 
flaying  elapsed  without  a  redemption, 'plaintiff  obtained  a 
sheriff's  deed  for  the  premises,  embracing  the  part  previously 
;uitclaimed  to  Middlemiss.  He  exhibited  his  sheriff's  deed 
o  the  latter,  who  was  occupying  the  land  quitclaimed  to  him, 
iud  demanded  from  him  the  possession,  which  was  refused, 
fhereupon,  plaintiff  applied  to  the  court  for  a  writ  of  asaisi* 
Ance,  which  the  court  denied,  and  plaintiff  appealed. 

Oecrge  CadmOader^  for  the  appellant. 

Belcher  and  Bdeher^  for  the  respondent. 

By  Court,  Field,  C.  J.  It  is  impossible  to  peioeivei  from 
the  fsEu^ts  disclosed  by  the  transcript  before  us,  what  effect,  if 
any,  the  quitclaim  deed  of  the  mortgagee  had  upon  the  rights 
of  Middlemiss.  It  was  executed  during  the  pendency  of  the 
action  for  the  foreclosure  of  the  mortgage,  and  if  available  for 
any  purpose,  it  should  have  been  in  some  form  presented  to 
the  oonsideration  of  the  court,  before  the  decree  for  the  sale  of 
the  entire  premises  was  entered.  The  decree  concluded  the 
rights  of  the  parties  to  the  action,  and  the  sale  under  it,  con- 
summated by  the  sheriff's  deed,  passed,  as  against  them,  the 
entire  estate  held  by  the  mortgagor  at  the  date  of  the  mort- 
gage. As  against  them,  the  purchaser  was  entitled,  upon  the 
receipt  of  his  deed,  to  the  i)osse88ion  of  the  premises,  and  if 
necessary,  to  the  aid  of  the  court  in  enforcing  its  delivery. 

It  is  urged  by  the  respondent,  in  support  of  the  order  refus- 
ing the  writ  of  assistance,  that  tiie  decree  did  not  contain  any 
direction  to  deliver  the  possession  to  the  purchaser,  and  that 
no  preliminary  order  for  such  delivery  was  made  by  the  court; 
and  as  sustaining  the  objection,  the  case  of  M(migimi$ry  v. 
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TiiUj  11  C$1. 193,  ifl  cited.  In  that  case  we  referred  to  the 
steps  required  under  the  old  chancery  practice  to  obtain  the 
writ,  and  observed  that  ''in  our  system  the  order  to  deliver 
possession  should  be  first  made,  unless  a  direction  to  that 
effect  is  contained  in  the  decree^  and  if  upon  its  service  that  is 
disregarded,  the  court  can  at  once  direct  the  writ  to  issue.  If 
delivery  of  i)osses8ion  to  the  purchaser  is  directed  by  the 
decree,  no  preliminary  order  will  be  requisite;  but  upon  proof 
of  disobedience  to  the  decree,  the  party  will  be  entitled,  as  a 
matter  of  course,  to  the  writ  as  against  the  defendants  in  the 
suit."  Upon  further  consideration  of  the  subject  in  later  cases, 
we  have  come  to  the  conclusion  that  the  preliminary  order 
may  be  omitted,  even  where  no  direction  for  the  delivery  of 
possession  is  contained  in  the  decree.  The  legal  effect  of  the 
decree  is  the  same  without  the  direction:  Horn  v.  Volcano 
Water  Co.y  18  Id.  141.  All  that  is  requisite  to  obtain  the  writ, 
as  against  the  parties  and  those  claiming  with  notice  under 
them  after  the  commencement  of  the  acthm,  is  to  ftunish  to 
the  court  proper  evidence  of  a  presentation  of  a  deed  to  them, 
and  a  demand  of  the  possession,  and  their  refusal  to  surren- 
der it. 

It  follows  that  the  order  of  the  district  court  refusing  the 
writ  must  be  reversed,  and  that  court  directed  to  issue  the 
writ  pursuant  to  the  petition  of  the  plaintiff;  and  it  is  so 
ordered. 

Norton,  J.,  concurred. 

Win  ov  AaaBtAxoM,  ahd  Issub  of,  m  An>  of  PoBaKAsm  as  VwMMih 
VMM  SiLi:  Wibon  t.  PbO^  61  Am.  Doa  151»  IH  n^^to. 

DuTT  OF  Shbbiif  dt  EzBODTDTa  Wbit  of  AsBiBEAiKni:  Okapmem  v.  2%or»- 
kmrgh,  76  Am.  Dea  071. 

Tarn  DoormiNB  of  tbb  tbxkcifajl  oasb  in  ref eranoe  to  the  iiwimot  ni  wrili 
ni  ■■■iitinoe  if  afflrmiwl  and  fdlowed,  in  Montgomery  t.  Bi^en,  21  Old.  107| 
alio  bkLtmgkifT.  VoQ,  54  Id.  ,487;  and  the  principal  oaae  ia  dted  to  the  point 
that  Ilia  righta  of  partiaa  to  f oroolofore  auit  axo  oat  off  t^  the  daetoe^  and 
tiiat  the  aala  nndar  H,  oonaunmatad  t^  thaihariffli  daad»  panM^  aa  afdnal 
tlMu,  tlia  antiM  aatata  iMld  l^  tiia  Borliagor  at  tiia  data  ol  tlia  : 
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FbINK   V.   MUBFHY. 
rai  OAUfOBinA,  100b] 

[oenuoiB  Hia  Biohz  to  K»T)mf  uimxE  Ssixun^  wlm  boI 
Hilda  putytoraH  toforeolote  prior  mortgage^  and  ha  alaorataina  hia 
aqintable  right  to  redeem  unaffsoted  t^  the  f oredoanre.  If  made  a  party 
totbe  foraeloaiire  aui^  hia  eqiiitahle  right  to  redeem  ia  barred,  hot  he  ia 
ftin  a  redamptiooer  imder  the  atatate. 

Dacnua  dt  FoRiauMnnis  Suit  Awtibtaihb  Amovht  ov  Juvzob 
bODiiBBAiroBB's  Lddt,  and  direeta  ita  payment  oat  of  any  anrphia  re> 
maining  after  aatiafaotion  of  the  prior  lien,  hia  atatatory  right  to  redeem 
ifcQl  esiata  aa  to  any  portioa  of  hia  demand  not  aatiafied  t^  the  applioa- 
tiflnof  snob  anzpliia. 

Ox  Wbioh  tbm  TBanmn  wab  Sols^''  nr  Oauiobiiia  TttAanoM 
Am,  SMfum  230^  haarefarenoe  to  the  lien  whidh  the  action  waabroaght 
to  enforoa^  and  doaa  not  apply  to  the  liana  of  anbaeqiient  enomnbfanoan 
who  are  made  partiea. 

Teb  opinion  soffidenfly  states  the  iJMts. 
£b  ^reheTf  for  ths  appellant. 
John  H.  Mowtj  for  the  respondent. 

'Bf  Conrty  NoBTOKy  J.  This  is  an  applioation  Ibr  a  wamdor 
t  to  oompel  the  defendant  to  exeente  a  oonveyanee  of  cer- 
tain propert7  sold  by  him  as  Bheriff,  etc.  The  application  is 
contested  upon  the  ground  that  the  property  has  been  re- 
deemed,  and  the  qnesthm  is,  whether  the  persons  claiming  to 
hftTB  redeemed  it  are  redemptioners  within  the  meaning  of  the 
scatnte.  The  sale  was  made  under  a  judgment  of  foreclosare, 
and  the  persons  redeeming  are  assignees  of  one  Eealy,  who 
was  a  jnnior  mortgage  creditor,  and  a  party  to  the  forecloeore 
suit.  The  decree  of  foreclosure  ascertained  the  amotmt  due 
to  Eealy  on  his  mortgage,  and  directed  the  proceeds  of  the 
sale,  after  paying  the  plaintiffs  demand,  to  be  applied  to  the 
demand  of  Eealy,  and  a  small  sum  was  so  applied,  leaving, 
however,  a  large  portion  of  Eealy's  demand  misatisfied. 

The  embarrassment  in  this  case  is  occasioned  by  a  decision 
of  this  coort  and  subsequent  statutory  regulations  applying 
the  right  of  redemption  firom  ordinary  judgment  sales  to  sales 
under  a  decree  for  the  finedosure  of  a  mortgi^.  Aside  &om 
statutory  regulations,  a  sale  under  a  judgment  gave  the  pur- 
chaser an  indefeasible  title  as  against  any  subsequent  encum- 
faianoers.  By  statute,  a  certain  time  was  allowed  to  such 
encumbrancers  to  redeem  fiom  such  a  sale.  But  by  a  sale 
under  a  decree  of  fixreclosure,  the  rights  of  no  persons  were 
affected  who  were  not  made  parties  to  the  action;  but  the 
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rights  of  all  who  were  bo  made  parties  were  ascertained  and 
provided  for,  and  the  subsequent  encumbrancers  were  after 
such  sale  barred  and  foreclosed  of  all  equity  of  redemption. 
As  under  our  system,  as  now  regulated,  a  right  of  redemption 
is  given  to  subsequent  encumbrancers  from  sales  on  foreclosure 
as  well  as  on  ordinary  judgments,  it  would  render  the  system 
more  consistent  if  the  same  effect  should  be  attributed  to  a 
sale  under  a  decree  of  foreclosure  as  under  an  ordinary  jud^ 
ment;  that  is,  that  it  should  give  a  good  title  against  all  sub- 
sequent encTmibrancers,  although  not  made  parties,  who  did 
not  redeem  under  the  statute.  But  it  has  been  repeatedly  de- 
cided by  this  court  that  such  encumbrancers  were  not  cut  off 
from  their  general  right  to  redeem,  unless  made  parties.  In 
case,  then,  a  subsequent  encumbrancer  is  not  made  a  party  to 
a  foreclosure  suit,  he  has  the  right  to  redeem  under  the  stat- 
ute, and  also  his  general  right  to  redeem  unaffected  by  the 
foreclosure.  The  second  subdivision  of  section  230  of  the  civil 
practice  act  gives  a  right  of  redemption  to  a  creditor  having  a 
lien  subsequent  to  that  on  which  the  property  was  sold.  Or- 
dinarily, in  this  state,  in  an  action  to  foreclose  a  mortgage, 
subsequent  encumbrancers,  as  well  by  mortgage  as  by  judg- 
ment, are  made  parties  by  a  general  averment  that  they  have 
some  claim  or  lien,  and  the  decree  makes  no  provision  for 
their  benefit,  but  bars  and  forecloses  them  from  their  general 
right  of  redemption.  In  such  cases,  there  can  be  no  doubt 
that  such  subsequent  encumbrancers  may  redeem  under  the 
statute,  as  they  are  embraced  within  the  letter  of  its  provisions. 
But  in  the  present  case,  the  amount  due  to  Eealy  as  a  subse- 
quent mortgagee  was  fixed  by  the  decree,  and  the  proceeds  of 
the  sale  directed  to  be  applied  on  his  mortgage  next  in  order 
after  the  mortgage  of  the  plaintiff  in  that  action,  and  a  por- 
tion of  the  proceeds  were  in  fact  applied  on  Kealy's  mortgage. 
Under  these  facts,  must  it  be  held  that  the  property  was  sold 
under  Eealy's  mortgage  as  well  as  under  the  mortgage  which 
the  action  was  specially  instituted  to  foreclose?  If  so,  then 
Eealy's  assignees  do  not  come  within  the  letter  of  the  statute, 
nor,  perhaps,  within  its  spirit  Strictly,  it  may  be  said  that 
the  property  was  sold  on  Eealy's  mortgage,  since  the  proceeds 
were  applied,  after  paying  the  plaintiff's  claim,  on  his  mort- 
gage; but  to  hold  that  the  expression,  ''on  which  the  property 
was  sold,"  can  apply  to  any  other  lien  than  that  which  the 
action  was  brought  to  enforce,  would  lead  to  uncertainty  and 
embarrassment  in  applying  the  right  of  redemption  under  the 
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•Utote.  Instead  of  having  the  simple  criterion  of  the  date  of 
the  saocessive  liens  as  a  guide,  the  terms  of  the  decree  would 
have  to  be  consulted  in  order  to  see  if  the  proceeds  were 
directed  to  be  applied  on  any  and  which  of  the  subsequent 
Mens.  The  legislature  could  not  have  reasonably  intended 
such  a  criterion,  and  we  should  not  so  interpret  the  statute 
unless  its  terms  peremptorily  require  it. 

Considering  the  whole  system  of  redemption  as  affected  by 
oar  statutes,  we  think  the  phrase  '^  on  which  the  property  was 
•old  ^  must  be  held  te  refer  to  the  lien  which  the  action  was 
brought  to  enforce,  and  that  it  does  not  apply  to  the  liens  of 
subsequent  encumbrancers  who  are  made  pttrties.  The  result 
is  that  the  assignees  of  Kealy  had  the  right  to  redeem  on  their 
Hen  for  the  unpaid  balance  of  the  Eealy  mortgage. 

The  order  refusing  a  mandamus  is  afKrmed. 

FiXLD,  C.  J.,  and  Cope,  J.,  concurred. 


Wouaaumavm  ajsv  Balm  ot  Mobtoaqxd  Primihis  do  irov  Avm  Bmnr 
m  RnsiEPnoir  of  Obamtii  ov  Mobtoaoob  who  wm  aol  made  a  pirfy  to 
tfaopfooftfldingi;  CkUda  r.  CfkOds,  16  Abl  Deo.  612. 

Bunaquwn  BuouiOBAirciBa,  not  Madb  Pabiixb  to  Pobsulosubb  Sur^ 
•re  iiotboond  by  the  deoree,aiul  their  right  to  redeem  if  not  boned:  EUMdgi 
T.  WHgkl,  66  OaL  688;  H<ukai  r.  StaU^  31  Ark.  10Q»  dtiiig  prino^il  omo. 

Tbb  nmrairiki.  oasb  »  maruiaumnn)  in  BkiA  t.  Qtritiktm^  68  OaL  68. 


Shbbboxtbnb  V.  Yuba  County. 

m  CAUyOBXZA,  US.] 

Qixah  Cobvobatiov  n  hot  Liablb  iob  Acts  of  QiFiaiBs  ob  EiiTLOTBBi 
Whigk  It  AFFonm,  in  the  exercise  of  a  portion  of  the  aorereisn  power 
of  the  state  by  requirement  of  a  poblic  law,  solely  for  the  public  benefii^ 
and  for  a  pnzpose  from  which  snoh  oorpon^on  deriyes  no  benefit. 

Connrr  Inoitbs  No  LiABnjrr  fob  Damaobs  to  Lhiatb  of  Coumtt  Hoa- 
FZEALy  who  sustains  injuries  £rom  onskillful  treatment  by  the  resident 
physioiany  or  from  the  failnre  on  the  part  of  the  officers  of  the  hospital  te 
supply  sufficient  and  wholesome  food. 

Thx  £Bcts  are  sufficiently  stated  in  the  opinion. 

O.  E.  De  Long  J  for  the  appellant. 

F.  L.  Haiehy  ditirict  attorney y  for  the  respondent 

By  Court,  Norton,  J.  The  plaintiff  in  this  action  seeks  to 
leoover  compensation  from  the  county  of  Yuba  for  the  damage 
which  he  sustained  by  reason  of  the  unskillful  treatment  ho 
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reodTed  fixmi  the  lesident  physician,  and  the  insufficient  and 
unwholesome  food  and  other  necessaries  supplied  him  while  in 
the  connty  hospital  as  an  indigent  sick  person. 

A  demurrer  to  the  complaint  was  sustained  by  the  court 
below,  and  from  the  judgment  the  plaintiff  has  appealed. 

The  plaintiff  insists  that  the  county  is  required  by  law  to 
provide  for  its  indigent  sick  in  a  suitable  manner,  and  is  lia- 
ble to  an  action  for  the  misfeasance  of  its  employees.  No  case 
has  been  cited  to  us  in  which  such  an  action  has  been  sus- 
tained; nor  do  we  think  this  action  can  be  sustained  upon 
principle.  Private  corporations  and  municipal  corporations 
may  be  liable  for  the  acts  of  their  employees,  of  whom  they 
have  the  appointment  and  supervision,  and  when  the  duty 
to  be  performed  is  for  the  benefit  of  the  corporation.  But  a 
quoH  corporation,  like  a  county,  is  not  liable  for  the  acts  of 
officers  or  employees  which  it  appoints  in  the  exercise  of  a 
portion  of  the  sovereign  power  of  the  state,  by  the  require- 
ments of  a  public  law,  and  simply  for  the  pubUc. benefit,  and 
for  a  purpose  from  which  the  county,  as  a  corporation,  derives 
no  b^efit:  Fowle  v.  Ocmman  Council  of  AlexandriOf  8  Pet  898; 
Mayor  etc.  of  N.  Y.  y.  BaOey^  8  Hill,  681  [88  AnL  Deo.  668], 
S.  C.  affirmed,  2  Denio»  488,  and  cases  cited  by  Senator  Hand, 
at  pages  447, 448. 

Judgment  affirmed. 

Field,  C.  J.,  and  Copb,  J.,  ^xmcurred. 

SuBjaoT  or  Lunurr  of  Qvin  OomftmiTSon,  whose  ootpontt  powm 
•TO  ooof erred  for  the  benefit  of  the  poblio  at  Uige,  iHimiMflilt  See  Smage  r. 
Am^er,  6S  Am.  Dea  658;  Bnwtubig  r.  OUg  qf  SpriHQ^Uld,  Id.  MS;  Cfommk^ 
tknen  t.  Martin,  09  Id.  S83;  LorOatd  v.  Town  qfMomroe,  02  U.  120;  Bau^ 
mm  T.  Meredith,  72  Id.  802. 

LxABOirr  of  Mimnnai  of  Qvas  OosroBAZiom  fob  Dnm  See  J^mitmi 
T.  McOuttouifii,  48  Am.  Deo.  694^  note. 

IiTABn.mr  of  Quasi  Oqxpo&atioh  fos  Aor  of  Mobi  FrctOm  t.  <%  ^ 
Iteemf/tas  M  Am.  Deo.  586^  689,  note. 

Thi  fuhoipal  oijn  n  citid  in  siq^port  of  the  gnenl  mle  theft  ooanties 
ere  not  liable  for  the  negligenoe  of  their  egenti  and  eenreati^  hi  OrtmtU  t. 
Bmwma  Chmt^,  26  OeL  816;  SymamU  t.  Clay  Oomnty,  71  HL  867f  and  ia  eited 
to  the  point  that  a  oity  ia  not  liable  in  damagee  to  a  non-pejing  patient  aft 
the  oitj  hoi^til  for  iijnriee  rendting  from  the  ncgUgenoe  aad  miaCeamioe 
•f  the  oAoen  and  eertanfti  of  that  iiiiliftBtlflB»  hi  ifiwM^  T.  €%  ^  A 
J:esii^4ilia481. 
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Baum  V.  Gbigsby. 

LSI  Oauvobkxa.  172.] 
I'l  LoOt  Aim  AssoLun  OasmaAxtm,  »  sov  Sfmhimv  Amum 
Obabob  upov  PBOPXBTr,  bat  only  an  aqiiitable  ri|^  ol  tlM  ^mdor  to 
naork  to  it  in  qmo  the  piiTohaae-inoney  is  not  paid. 

Lnar  Which  VnnxxE  of  Lahd  Bjuaisb,  aitkb  Assolutx  CkjN- 
TETAinm,  for  tb«  nnpaid  piiTohaae-money,  ii  not  awignaMft 

;'s  Lbv  lOB  PuBCHAflB-HONST  OF  Jjaxd  IB  HOT  Waitbzv  in  abeonoa 
of  aiprew  agreemant  to  that  eflRftct^  t^  the  faot  that  ha  takea  the  note  or 
other  penonal  ■eoority  of  the  rendee  for  the  money;  bat  ia  waiyed  by 
tiia  taking  of  a  distinot  and  independent  aeourity,  vnleaa  tiiera  ia  at  tha 
tima  an  eiprew  agreamHit  for  ita  retention. 

romoH  nrwnv  Lmf  of  Vhhxib  aftkb  AncxLxm  CViflvxi^vcDi^  and 
Hflft  of  Tiodor  when  oootraet  of  aale  ia  nnezeonted,  atated. 

Ohh  hoi  odd,  and  by  a  deed  abfldnte  in  fonn  oonyeyed,  to 
defendant  certain  land,  taking  in  part  payment  of  the  pnr- 
ohaae-money  the  latter's  negotiable  promissory  note.  Hill 
Indoned  the  note  to  plaintiff^  who  brought  this  action  to  re- 
cover the  amoimt  due  thereoni  and  also  to  establish  a  vendor's 
Ben  upon  the  premises,  and  to  subject  them  to  sale  for  the 
■atiaflurtion  of  the  debt  Judgment  for  the  plaintifE^  and  de- 
fendant appealed. 

W.  C.  WaUaee  and  T.  J.  Tucker,  for  the  appellant. 

Jlarftoft  and  Stoney,  for  the  respondent 

By  Court,  Fuld,  C.  J.  The  doctrine  that  a  vendor  of  real 
property,  after  an  absolute  conyeyance,  retains  an  equitable 
Hen  for  the  unpaid  purohase*money,  prevails  in  England  and 
in  nearly  all  the  states  of  the  Union.  The  difference  of  opin- 
ion  in  the  numerous  cases  upon  the  subject  in  the  courts  of 
this  country  relates  principally  to  the  character  of  the  lien, 
and  to  the  question  whether  it  passes  with  a  transfer  of  the 
claim  of  the  vendor  for  the  purchase-money.  The  lien,  it  is 
ecmceded,  is  not  waived,  in  the  absence  of  express  agreement 
to  that  effect,  by  the  £eu^  that  the  vendor  takes  the  note  or 
other  personal  security  of  the  vendee  for  the  money.  Such 
personal  security  is  considered  as  only  intended  to  meet  and 
overcome  the  a<Amowledgment  of  the  receipt  of  the  money  in 
the  deed.  On  the  other  hand,  when  any  other  independent 
security  is  taken, — as  a  mortgage  on  the  land,  or  upon  other 
property,  or  the  personal  responsibility  of  a  third  person, — 
the  lien  is  held  to  be  waived,  unless  there  is  at  the  time  an 
express  agreement  for  its  retention.  The  taking  of  a  distinct, 
independent  security  is  presumptive  evidence  of  the  waiver. 
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The  fsEu^t,  therefore,  that  the  vendee  in  the  present  case  gave 
his  negotiable  promissory  note  to  the  vendor  for  a  portion  of 
the  purchase-money,  in  no  respect  affects  the  equitable  lien  of 
the  latter.  The  question  presented  is,  whether  thd.t  lien  passed 
to  the  plaintiff  with  the  indorsement  of  the  note  to  him.  There 
was  no  attempt  made  to  assign  specially  the  lien;  its  assign- 
ment is  asserted  from  the  simple  transfer  of  the  note. 

The  question,  upon  the  authorities,  is  clearly  with  the  ap- 
pellant Indeed,  with  the  exception  of  decisions  in  two  or 
three  states,  the  adjudged  cases  are  uniformly  against  any 
assignment  of  the  lien  by  a  transfer  of  the  note  or  other  per- 
sonal security  of  the  vendee.  ''  I  am  not  aware  of  any  case,*' 
says  Chancellor  Walworth,  ^'  where  the  assignee  of  the  note  or 
the  security  has  been  permitted  to  sustain  such  a  claim  on  an 
implied  agreement  to  assign  the  lien":  White  v.  WVliamSy  I 
Paige,  506.  ''  I  do  not  find  in  the  English  books,"  says  Mr. 
Justice  Nesbit  of  the  supreme  court  of  Georgia,  ^^a  single  case 
in  which  it  [the  lien]  has  been  enforced  in  favor  of  the  as- 
signee of  the  note  for  the  purchase-money":  WeUhom  v.  Wil- 
Kamsy  9  Ga.  89  [52  Am.  Dec.  427]. 

The  cases  which  deny  that  the  lien  passes  with  the  personal 
security  of  the  vendee  do  not  rest,  except  in  a  hw  instances, 
upon  the  want  of  a  special  assignment  firom  the  vendor,  but 
upon  the  ground  that  the  lien  is  in  its  nature  unassignable; 
and  to  that  conclusion  we  have  arrived.  The  lien  is  not  a 
specific,  absolute  charge  upon  the  property.  It  is  simply  a 
right  to  resort  to  the  property  upon  a  fEulure  of  payment  by 
the  vendee.  It. does  not  arise  from  any  agreement  of  the  par- 
ties, but  is  the  creature  of  equity,  and  is  established  solely  for 
the  security  of  the  vendor.  It  is  founded  upon  the  natural 
justice  of  allowing  a  party  to  reach  the  property  which  he  has 
transferred,  to  satisfy  the  debt  which  constitutes  the  considera- 
tion of  the  transfer.  It  is,  therefore,  the  personal  privilege  of 
the  vendor.  The  assignee  of  a  note  given  for  the  purchase- 
money  stands  in  a  very  different  position.  He  has  not  parted 
with  the  property  which  he  seeks  to  reach,  in  consideration  of 
the  note  he  has  received.  He  has  never  held  the  property,  and 
has,  therefore,  no  special  claims  upon  equity  to  subject  it  to 
sale  for  his  benefit.  The  particular  equity  of  the  vendor  in  this 
respect  cannot,  in  the  nature  of  things,  be  asserted  by  another. 
^  It  is  indispensably  necessary,"  says  Chancellor  Bland,  '^  ^o 
the  existence  of  such  a  lien  that  the  parties  should  stand  in 
the  relation  towards  each  other  of  vendor  and  vendee  of  real 
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estate,  the  puroluuBe^moiiey  of  which  has  not  been  ftdly  paid. 
If  that  relationship  is,  in  any  manner  whatever,  pat  off,  altered, 
or  relinquished,  an  equitable  lien  either  cannot  arise,  or  will  be 
destroyed.  The  pore  relationship  of  creditoi'  and  debtor,  or  of 
borrower  and  lender,  is  mcompatible  with  the  existence  of  an 
equitable  lien,  excludes  or  extinguishes  it."  And  again:  ''An 
equitable  lien  is  an  encumbrance  upon  land,  which  can  only 
be  held  by  a  vendor;  and  although  assets  may  be  marshaled 
flo  as  to  put  a  vendor  altogether  upon  his  equitable  lien,  for  the 
benefit  of  other  creditors,  yet  no  third  person  can,  as  assignee 
of  the  vendor,  derive  any  benefit  from  such  a  lien;  nor  can  it, 
like  a  bond  or  mortgage,  be  assigned,  because  it  is  not  ex- 
pressed in  writing  or  in  any  separate  contract,  but  exists  only 
as  an  inseparable  equitable  incident  of  the  contract  of  pur- 
chase, and  is  raised  by  construction  of  equity  in  favor  of  the 
vendor  only.  To  allow  it  to  pass  by  an  assignment  of  the 
claim  for  tiie  purchase-money,  or  by  a  transfer  of  the  bonds 
or  notes  given  as  a  security  for  the  pajnnent  of  the  purchase- 
money,  would  be  of  the  most  ruinous  consequence  to  tities  to 
real  estate:  IglehaH  v.  Armiger^  1  Bland's  Ch.  523,  524.  The 
vendor's  lien,  says  the  supreme  court  of  Tennessee,  "is  noth- 
ing more  than  a  mere  equity,  capable  of  acquiring  the  force 
and  efficacy  of  a  lien  under  certain  circumstances,  in  the  event 
of  the  non-payment  of  the  purchase-money.  It  is  the  creatuie 
of  a  court  of  equity,  and  rests  upon  the  principle  '  that  a  per- 
son, having  got  the  estate  of  another,  shall  not,  as  between 
them,  keep  it  and  not  pay  the  Consideration';  Maehreth  v. 
SymmwMy  15  Ves.  329.  But  this  lien  is  a  mere  personal  equi- 
ti^le  right  in  the  vendor,  and  is  not  assignable.  It  looks  only 
to  the  security  of  the  vendor,  and  does  not  pass  to  the  assignee 
of  the  vendee's  obligation  for  the  consideration  money,  and 
oonsequentiy  cannot  be  enforced  in  his  favor":  Orun  v.  De- 
tnoM,  10  Humph.  874;  see  also  Jachman  v.  Halloch,  1  Ohio, 
820;  WeUbom  v.  WiUiamSy  9  Ga.  86  [52  Am.  Dec.  427];  Brigg9 
V.  HiUy  6  How.  362;  Oilman  v.  Browriy  1  Mason,  221;  and  the 
note  of  Hare  &  Wallace  to  Mackreth  v.  Symmonaj  2  Lead.  Gas. 
Eq.  276,  where  all  the  authorities  are  cited. 

There  is  a  marked  distinction  between  the  lien  of  a  vendor 
after  absolute  conveyance  and  the  lien  of  a  vendor  where  the 
contract  of  sale  is  xmexecuted.  In  the  latter  case,  the  vendor 
holds  the  legal  estate  as  security  for  the  purchase-money. 
He  can  assign  his  contract  with  the  conveyance  of  the  titie, — 
and  in  such  case  his  assignee  will  acquire  the  same  rights 
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and  be  sabjeot  to  the  sazDe  liabilities  as  himself:  See  Sparh 
T.  He$$,  15  Cal.  194,  ^^  Taylor  y.  McKinney^  20  Id.  618.  In 
the  former  case,  the  vendor  retains  a  mere  equity,  which,  to 
become  of  any  £aroeor  efTect,  must  be  established  by  the  decree 
of  the  court 

It  follows  that  the  district  court  erred  in  directing  the  en- 
forcement of  the  lien  of  the  vendor  in  £Etvor  of  the  plaintiff. 

The  judgment  must  be  reversed,  and  the  court  below  di- 
rected to  enter  upon  its  findings  a  simple  money  judgment 
against  the  defendant  for  the  amount  due  upon  the  note,  and 
to  deny  the  prayer  for  the  sale  of  the  premises. 

Ordered  accordingly. 

NoBTON,  J.,  concurred. 

NiTDBi  OF  VmrxKnt's  Lmr,  Gbhiballt:  WtObam  r.  WnUami,  09  Aa^ 
Deo.  427;  Sabmrnr.  J7<{^biaiH  S6  Id.  822;  Mant^r.  8kmm,S2ld.  60;  Brkem 
T.  Bnmmgh,461d.  lOS;  Ltmeok^r.  PweeO,  73  Id.  IM. 

AsMUSMawT  OR  TBAMsnai  of  VxnxxE'ii  Ldci :  Ommmt  t.  Bmit,  68  Am. 
Deo.  209;  Moore  t.  Anden,  SO  Id.  661;  Murray  t.  Able,  70  Id.  830;  Kem  t. 
ffaderigg,  71  Id.  860;  Or^w.  Oamwk,  76 Id.  844. 

WAZvm  OF  VmrxKnt's  Lddt:  Oonovar  t.  Warrmk,  41  Am.  Deo.  196.  May 
be  waired*  either  ezpreedy  or  by  Implioetinnt  Jfinw  t.  LoAeU,  68  Id.  621* 
Freeomptioii  of  waiTor  of:  ManhaUf.  OhHttmaep  89  Id.  199;  Ckmooerr,  War- 
rtn,  41  Id.  196;  DOMeer.  MUeheO,  77  Id.  99. 

Wmma  VsinxxB's  Lddt  n  hot  Waztbd:  Jfoii^  r.  Slamm,  62  Am.  Dea  60| 
Booer.Ewk^,  49  Id.  478;  Pkfwmam  t.  Middk,  48  Id.  92;  AUMdffe  t.  Ihim, 
41  Id.  224;  Knieel^T.  FFtttomf,  46  Id.  198;  JliiM t.  i;odba;  68 Id.  621. 

Ths  ramoiFAL  oasb  m  aawD  em  ooirering  the  poiul  thafe  a  vendor't  Ilea  ie 
not  Mdgnable^  in  Lewie  t.  CoMtmd,  21  GO.  189;  WUliame  t.  Tomg,  Id. 
228;  PoKer  t.  Brooke.  86  Id.  204,  206;  i2oM  t.  ITcmCwii,  86  Id.  821.  It  ie 
died  to  the  point  that  indonement  of  a  note  giren  for  the  unpaid  pnrohaee* 
money  of  Und  traniferi  the  yendor'e  lien,  in  Steeofw  t.  Ohadwkk,  10  Kaa» 
414;  S.  O.,  16  Am.  Bep.  863.  It  is  dted  to  the  point  that  the  yendor'e  lies 
will  be  ooneidered  ae  waiTod,  whenerer  any  eeoortty  ie  taken  beyond  the 
penonal  obligation  of  the  rendor,  nnleia  there  ia  an  eiprew  agreement  or 
proTieo  that  the  lien  ahall  be  retained,  in  ieoMMT.Cldffa^  26  OaL  828;  WeOe 
T.  JTorler,  66 Id.  844;  Perrpr.  OroMi,  10 R.  L  889;  Pack  t.  Owtiarv  4 Bnah. 
128.  It  is  dted  as  to  the  right  of  the  Tender  of  land  to  enforoe  his'eqnitable 
lien  thoieon*for  the  purohase-money,  in  Cfamdm  t.  VaU,  28  OsL  687;  sad  is 
sited  to  the  point  that  the  Tender's  lien  for  the  unpaid  powhsss  moiMiy  at- 
tadhss  to  the  land  eqoally  whether  It  has  been  oooTeyed  to  tiie  Tiodee  «r  is 
SB4y  oeatrastsd  to  be  Mmfsd»  in  Oa  T.  OnbiBf^  as  Id.  sa 
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Sfeyeb  v.  Ihmels. 

LSI  CALZfOBMlA,  280.] 

BoMBQunrT  Attaohbmit  Gbbditob  mat  JjiraKVWtim,  in  aotion  for  fecorwy 
of  mtmtj  m  which  an  atteohmont  has  been  iasaed  and  leriecL  upon  prop- 
eriy  of  defendant,  at  any  time  before  the  entry  of  judgment,  for  the 
pnipoae  of  oonteating  the  validity  of  the  first  attachment. 

Whibb  Subsbquxiit  ArtACHDro  Gbbditob  Imtebvbnbs  nr  Action  vob  Pu»- 

P08B   or   SBrmiO   ASIDB   FBIOB   AXTAiOHMBIIT   OV   PLABffTmr   IN    SUOB 

AonoB,  on  the  gronnd  that  it  was  fraudulently  taken  oat,  the  inter- 
Tenor  oeoapies  the  position  of  a  detodant,  and  the  burden  of  proof  is 
upon  the  pUintifiL 
IffBuaHT  OABVor  Tabb  Abtahtaob  ov  Brbobboub  Ruuno  which  affects 
file  zij^  of  parties  who  haye  not  appealed,  but  not  his  own  rights. 

XbW  TbIAL  WA8  GBABTKDb   WHBBB   MbBUS  QB   OASB  WBBB  BOT   LffVBgn* 

OAZBD  m  OouBT  BBLOW,  by  rsasop  of  nnosrtainty  as  to  the  proper  mode 
sf  pcooedurs^  althoagh  the  decision  below  upon  the  main  qnest&on  in- 
▼chnsd  was  approivedy  and  the  oidy  error  disdosed  might  hBTa  been  cozed 
1^  A  modification  id  the  jndgmsnt 

Thi  ofonicm  Btates  the  case. 

F.  Her^ordf  for  fhe  appellants. 

George  R.  Moore  and  E.  B.  Crockery  for  the  respondents. 

Bj  Coort,  NoBTON,  J.  This  is  a  case  arising  under  the  pro- 
fidons  of  the  ciyil  practice  act  relative  to  interventions. 

On  fhe  10th  of  January,  1861,  the  plaintiff  commenced  his 
actum,  and  caused  an  attachment  to  be  levied  upon  the  prop- 
erty id  Ihmels  &  Ca  On  the  same  day,  Eggers  &  Co.  com- 
menoed  an  action  against  the  same  defendants,  and  caused  an 
tttachment  to  be  levied  upon  the  same  property,  but  subse- 
q[iient  to  the  plaintiff's  levy,  and  in  due  course,  obtained  judg- 
ment On  the  day  previous,  B.  L.  Goldstein  had  commenced 
an  action  against  the  same  defendants,  and  caused  an  attach- 
ment to  be  levied  upon  the  same  property,  but  also  subsequent 
to  the  plaintiff's  levy.  Before  a  default  was  entered  against 
the  defendants  in  this  action,  E.  L.  Goldstein  and  Eggers  & 
Ca  sererally  filed  interventions,  setting  forth  these  facts,  and 
also  averring  that  the  property  attached  was  only  sufficient  to 
satisfy  the  plaintiff's  claim,  and  also  charging  that  the  plain- 
tiff's demand  was  not  due  at  the  time  he  commenced  his 
action^  and  also  that  he  had  no  valid  demand  against  the 
dflfendanti,  and  that  his  action  was  prosecuted  for  the  purpose 
of  hindering  and  defrauding  creditors  of  the  defendants.  A 
gsneral  demurrer  was  interposed  to  these  complaints  of  inter- 
iWtioD;  that  if,  that  the  fiaets  set  forth  do  not  constito*a  a 
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eauBe  of  intervention.  The  demurrer  was  overruled,  and  then 
the  plaintiff  answered  the  interventions,  and  upon  the  action 
coming  on  for  trial,  after  the  interveners  had  made  proof  of 
their  attachment  proceedings,  and  the  plaintiff  had  shown  thi^ 
default  of  the  original  defendants,  each  party  moved  the  court 
for  judgment  in  his  favor,  without  giving  further  evidence, 
and  thereupon  the  court  found  in  favor  of  the  plaintiff  against 
the  defendants,  and  in  favor  of  the  interveners  against  the 
plaintiff,  and  adjudged  that  the  plaintiff  recover  the  amount 
of  his  demand  against  the  defendants,  and  that  his  attach- 
ments be  set  aside,  and  that  the  sheriff  pay  over  the  money  in 
his  hands  to  the  interveners  pro  rata.  From  this  judgment 
the  plaintiff  appeals.  The  two  main  points  presented  are:  1. 
Whether  the  facts  show  a  case  for  a  proceeding  by  interven- 
tion; and  2.  Whether  the  onus  probandi  was  on  the  plaintiff 
to  prove  his  cause  of  action  as  between  him  and  the  interve- 
nors,  or  on  the  interveners  to  prove  their  cause  of  action  against 
the  plaintiff. 

The  provisions  of  the  practice  act  relating  to  interventions 
were  not  a  portion  of  the  system  of  proceedings  in  civil  cases 
as  originally  enacted,  but  were  adopted  in  1854  from  the  laws 
of  Louisiana.  In  a  case  like  the  present,  before  the  introduc- 
tion of  these  provisions,  and  as  doubtless  may  still  be  done, 
the  proceedings  would  have  been  by  a  separate  action  in  the 
nature  of  a  bill  in  chancery,  as  in  the  case  of  Heyneman  ▼• 
Dennenbergj  6  CaL  876  [65  Am.  Dec.  619],  or  by  motion  to  the 
court,  as  in  the  case  of  Dixey  v.  PoUocJb,  8  Id.  570.  But  in  the 
case  of  Davis  v.  Eppinger^  18  Id.  878  [79  Am.  Dec.  184],  where 
the  facts  were  like  those  in  this  case,  it  was  decided  to  be  a 
proper  case  for  intervention.  Although  the  intervenors  have 
not  a  claim  to  or  lien  upon  any  property  which  is  the  direct 
subject  of  litigation  in  this  action,  they  have  a  lien  upon  prop- 
erty which  is  held  subject  to  the  results  of  the  litigation,  and 
which  would  be  lost  to  the  intervenors,  if  the  original  action 
should  proceed  to  judgment  and  execution.  If  the  case  does 
not  fall  within  the  precise  delSnition  of  the  cases  in  which 
intervention  takes  place,  as  given  in  section  659,  and  as  ex- 
plained in  the  case  of  Horn  v.  Volcano  Water  Works^  18  Id.  62 
[73  Am.  Dec.  569],  it  is  substantially  within  the  object  pro- 
vided for  by  that  section,  and  as  that  is  a  law  only  regulating 
modes  of  procedure,  and  not  affecting  rights  of  property,  we 
think  the  interpretation  given  to  it  in  the  case  of  Davis  v.  Ep^ 
pinger,  18  Id.  378  [79  Am.  Deo.  184],  should  not  be  changed 
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Tbe  second  point,  we  think,  is  also  controlled  bj  the  deds- 
ioQ  which  eetablishes  the  right  to  interyene.  The  ground 
jpon  which  the  intervenors  are  allowed  to  become  parties  to 
this  action  is,  that  by  reason  of  their  lien  npon  the  property 
attached  they  are  interested  in  preventing  the  plaintiff  recov- 
ering a  judgment  They  are  for  this  purpose  defendants  in 
the  action,  and  as  the  allegations  in  their  complaint,  aside 
from  those  made  for  the  purpose  of  showing  their  right  to 
intervene,  are  in  effect  a  denial  that  at  the  time  the  plaintiff 
brought  his  action,  and  attached  the  property,  he  had  any 
eause  of  action,  in  order  to  obtain  a  judgment,  so  far  as  they 
were  interested,  after  they  had  proved  the  facts  alleged  to 
ehow  their  right  to  intervene,  he  was  required  to  prove  his 
cause  of  action.  Although  in  the  case  of  Davis  v.  Eppinger^ 
18  CaL  878  [79  Am.  Dec.  184],  and  in  the  case  of  Horn  v. 
Voleano  WaUr  Co.,  18  Cal.  70  [78  Am.  Dec.  669],  it  was  decided 
that  judgment  might  be  rendered  against  the  original  defend- 
ants,  it  was  because  under  our  system  the  court,  by  its  judg- 
ment,  can  make  various  dispositions  to  meet  all  the  exigencies 
of  the  case,  and  thus  allow  the  plaintiff  to  recover  a  judgment 
against  those  defendants,  and  at  the  same  time  control  the 
judgment,  so  fiur  as  it  would  a£bct  the  intervenor's  liens  apon 
the  property. 

The  objection  that  the  judgment  should  not  have  directed 
the  money  in  the  sheriff's  hands  to  be  paid  to  the  intervenors 
pro  rata  cannot  avail  tbe  appellant,  because  it  is  a  matter  in 
which  he  is  not  interested,  and  those  who  are  interested  in  it 
have  not  appealed. 

But  a  judgment  having  been  rendered  for  the  plaintiff 
against  the  original  defendants,  that  portion  of  the  judgment 
which  sets  aside  the  plaintiff's  attachment  absolutely  was 
erroneous.  It  should  only  have  been  postponed  to  those  of 
the  intervenors.  In  this  respect  the  judgment  must  be  modi- 
fied. 

The  record  in  this  case  appears  to  have  been  made  up 
amicably  between  the  attorneys,  and  some  of  its  defects  sup- 
plied by  stipulations,  and  neither  in  the  grounds  of  error  or  in 
the  briefe  is  any  distinction  taken  between  the  cases  of  the 
intervenors,  although  there  appears  to  be  a  difference  which 
might  have  required  a  modification  of  the  form  of  the  judg- 
ment^ but  not  in  a  matter  affecting  the  substantial  rights  of 
the  plaintiff,  who  akme  has  appealed. 

The  cause  must  be  remanded  to  the  court  below,  with  diieo* 
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tioiDf  to  modifij  the  Judgment  by  strikijig  out  that  portion 
which  directs  the  attachment  of  the  plaintiff  to  be  set  aside, 
and  by  directing  the  money  in  the  sheriff's  hands  to  be  ap- 
plied, first  to  the  payment  of  the  judgments  of  the  intevenors 
pro  rcUaj  and  the  sorpluSi  if  any,  to  the  payment  of  the  plain- 
tiff's  judgment.    Each  parfy  to  pay  his  own  costs  on  appeaL 

Field,  C.  J.,  concurred. 

NoBTON,  J.  (on  reheaii:>  We  granted  a  rehearing  In  this 
case  principally  for  the  |  (jcpose  of  considering  whether  our 
decision  might  not  be  modified  so  as  to  allow  the  parties  a  new 
triaL  The  merits  of  the  case  were  not  inyestigated,  and  as 
this  was  occasioned  by  an  uncertainty  as  to  the  proper  mode 
of  proceeding  under  the  anomalous  provisions  of  the  praddoe 
act  relating  to  interventions,  we  think  there  should  be  a  new 
trial  In  other  respects  we  adhere  to  our  opinion  as  heretofore 
expressed. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial.    The  oosts  of  this  appeal  to  abide  the  event 

Fuld,  C.  J.|  concurred. 


WmoK  Mamostlt  ahd  Nsniisnr  Oauhd  Kg  Iimrxr  ie 
Pabtt  aiSordf  him  no  groond  for  a  new  trial:  Pmple  t.  Outmhigkm^  fit  ASi 
Deo.  709;  andeee/emtt  t.  £<Mofti,  81  Id.  86;  Ooogim  r.OOmort^UU.  4,72, 
Nor  ie  it  groond  for  a  new  triel  thai  the  ohaige  of  the  oonrtwae  wnamtmUf  If 
the  rerdiot  wae  not:  WeUbom  t.  Wtanr,  68  Id.  286. 

K^wTbialwol  bbOxavtid  if  Matmbial  Aluwatzohi  ABSHorPMnriDi 
Blfom  T.  Copeit  78  Am.  Dea  106;  or  upon  a  oontradietory  Tordiot^  it  eeem% 
showing  that  other  oonnte  were  ooneidared  heeidee  thoee  npon  whidi  Ihe  wn* 
diet  pnxporte  ezpreMly  to  he  foond:  Id. 

Tem  ntnroiPAL  cujn  n  oitid  in  McOomb  t.  lUei,  28  OeL  287»  ae  aathority 
lor  the  altematiye  modeo  wfaidh  may  he  porened  hy  a  enheeqnent  attaohing 
creditor  for  the  pioteotiei&  of  his  rii^tfk  Anditisoitedhi  JIMfgOBiT.  Ai^ 
MmMit^  Cb.,  8  Saw.  667»  ae  an  eoEunple  of  tiie  rereml  of  a  judgmnl^  teoli< 
■keOj  ooiMol  on  the  leooid.  for  tfie  praliflieA  of  the  fii^li  of  the  psrliM. 
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CASES 

ZN  THB 

SDPItEME  OOUET  OF  EBROBS 

CONNBCmCUT. 


Colt  v.,  Ives. 

fn  comncnouT,  aSw] 
I  nr  Stock  ov  Oobyokatiok  are  sabjeoto  of  uIb^  morlgaf^  or  pUdg% 
and  are  liaUa  to  atfeaohment  and  exeoation,  like  other  penooal  ^ropertjp. 
Wbbt  Qawgnxa  ooHcauanvo  Shasbi  in  Stook  ov  OoBKnuznur  ia  be- 
tween a  Tendee  and  an  attaohmg  oreditor  of  the  rendor,  aa  to  whidh  haa 
the  better  tttU^  and  it  appeara  that  an  inatmment  of  tnmf er  or  nwign- 
ment  waa  exeonted  prior  to  the  aervioe  of  the  attachment,  then  if  the 
Tndee'a  pnrdiaae  waa  made  in  good  foith  and  for  a  valnaUe  oonaidera- 
tioOy  in  equity  hia  title  will  prevail;  prorided  he  haa  done  all  the  law 
leqnirea  of  him,  and  all  that  it  ia  poaaible  for  him  to  do  in  taking  poasea- 
aioa^  each  aa  the  natore  of  the  property  ia  anaoeptiUe  of. 

Sou>  bat  not  legally  tranaferred  ia  open  to  attaofament  t^  the  oredl' 

ton  of  the  Tendor,  upon  the  aame  groond  aa  that  upon  whioh  per- 

aonal  chattela  aold  bat  retained  in  the  poaeeiaioin  of  the  rendor  are 

liable  to  attachment  by  the  yendor'a  Qreditorai  and  facta  which  will 

I  the  retention  of  chatteb  will  exooae  def eota  in  the  tranaf er  of  the 

1  VsNDOB  ov  Stook  has  Hade  Ewwota  to  get  the  asaignment  per- 
fected on  the  tranafer  hockm  of  the  corporation,  and  on  &ilnre  to  aocom- 
pliah  thia  haa  made  an  cObrt  to  make  the  aaaignment  aa  notoriooa  aa 
poaaible,  naing  not  only  dne  diligence  bat  all  poaaible  diligence,  hia 
retention  of  poaieeaion  ia  exempted  from  the  ^^^^^mnfttiffn  of  the  law, 
and  a  perfect  eqaitable  title  reata  in  hia  rendee  which  will  be  protected 
aa  againat  aabeeqoent  attaching  oreditora  of  the  rendor. 
Wkut  Utmoct  DnjOBfOi  has  week  XJsmd  by  both  parohaaer  and  Tender 
to  make  the  nle  and  ddiTcry  of  atock  aa  complete  aa  poaaible,  the  righta 
^  an  attaching  creditor  of  the  vendor  will  not  be  placed  above  thoae  ol 
the  bonajide  parohaaer. 

Bill  in  equity  to  enjoin  the  levy  of  exeoationfl  upon  certain 
ihares  of  stock.    The  &ct8  are  as  foUows:  One  Jarvis  was  ap- 
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pointed  the  guardian  of  petitioner,  Mn.  Colt,  his  daiq^ter,  a 
minor  and  unmarried.  There  came  into  his  hands  at  this 
time  five  thousand  dollars  in  cash,  no  part  of  which  she  has 
ever  received.  At  the  time  of  the  marriage  of  his  daughter, 
the  sum  of  money  above  mentioned  had  been  invested  hj  Jar- 
vis,  together  with  money  of  his  own,  in  stocks  and  other 
securities.  It  was  agreed  between  them  before  the  daughter's 
marriage,  she  being  then  of  full  age,  that  she  should  select  in 
payment  of  the  money  in  the  hands  of  her  guardian,  firom  any 
of  the  securities  owned  by  him,  such  amount  as  would  be  equal 
to  that  sum.  She  chose  the  stock  of  the  Hartford  and  New 
Haven  Railroad  Company,  and  Jarvis  assented  to  such  selec- 
tion. The  stock  was  not  at  this  time  assigned  or  transferred 
to  her,  but  an  instrument  for  that  purpose  was  drawn,  whidi 
remained  unexecuted.  Said  stock  was  afterwards  attached  at 
the  suit  of  the  Middletown  Savings  Bank,  as  the  property  of 
Jarvis;  he,  not  knowing  that  the  stock  was  about  to  be  attached, 
had  gone  on  the  same  day  to  have  it  transferred  according  to 
his  agreement,  but  upon  hearing  of  the  attachment  he  did  not 
have  it  transferred;  afterwards,  however,  he  transferred  forty- 
nine  shares  of  said  stock  to  Mrs.  Colt,  subject  to  the  attach- 
ment before  mentioned.  The  instrument  of  assignment  or 
transfer  he  left  in  the  hands  of  one  Fitch,  the  secretary  of  the 
company,  for  record,  and  whatever  else  the  by-laws  of  such 
company  might  require  in  relation  thereta  At  the  same  time, 
he  surrendered  the  certificate  of  stock  which  he  held;  but  the 
president  of  the  company  then,  and  jbhereafter,  before  the  time 
of  bringing  the  present  suit,  declined  to  allow  the  instrument 
of  assignment  to  be  recorded,  or  any  transfer  of  the  stock  to 
be  made  on  the  books  of  the  company,  for  the  reason  that  the 
shares  had  been  attached.  The  instrument  of  assignment  was 
drawn  in  accordance  to  law  and  the  by-laws  of  the  company. 
Some  time  afterwards  the  Middletown  Savings  Bank  recovered 
judgment,  which  was  satisfied  out  of  other  property.  The  at- 
tachment against  said  stock  was  then  determined,  and  it  was 
left  free  from  all  encumbrance  prior  in  date  to  the  assignment 
before  mentioned.  The  company  still  refused,  however,  to 
cause  the  transfer  to  be  recorded  on  their  books,  because  said 
stock  had,  subsequent  to  said  assignment,  been  attached  by 
one  Ives,  who  recovered  judgment,  which  was  satisfied  out  of 
other  property  before  the  commencement  of  the  present  suit 
The  present  suit  arises  out  of  attachment  levied  upon  said 
stock  as  the  property  of  Jarvis.   The  attaching  creditors  being 
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T.  French,  B.  8.  Bowland,  and  Q.  E.  Whiting,  who,  together 
with  IveSj  are  made  respondents.  The  attaching  officer  was 
infixrmed  at  the  time  of  making  the  levy  that  the  stock  stood 
in  the  name  of  Jarvis  on  the  books  of  the  company;  but  that 
the  secretary  thereof  had  for  some  time  held  an  assignment  of 
the  same  to  Mrs.  Colt,  together  with  a  {wwer  of  attorney  from 
Jarvis,  to  transfer  and  record  the  stock  to  her  on  such  books. 
Respondents  claim  a  lien  on  the  stock,  also  the  right  to  levy 
execution  thereon,  and  sell  the  same  to  satisfy  their  claims 
against  Jarvis.  The  case  is  reserved  for  the  advice  of  thia 
eoort. 

Baldwin  and  McFaHandy  for  the  petitioner. 

ArUfM  and  PerkinSy  for  the  respondents. 

By  Court,  Huvman,  C.  J.  The  attaching  crediton,  who  are 
the  real  parties  in  interest  in  this  cause,  assume  that  by  a 
oourse  of  decisions  in  Connecticut,  stock  in  a  corporation  is 
held  to  be  so  peculiar  in  its  nature  and  character  that  no 
transfer  can  be  made  of  it,  or  even  any  equitable  interest  ac- 
quired in  it,  as  against  attaching  creditors,  unless  by  an 
actual  transfer  made  upon  the  corporation  books,  or  recorded 
in  them,  in  the  mode  prescribed  by  the  charter  or  by-laws  of 
the  institution;  and  the  cases  of  Marlbonmgh  Mfg.  Co.  v.  Smithy 
2  Conn.  579,  Northrop  v.  Newtoum  and  Bridgeport  T\impike  Co.^ 
S  Id.  544,  and  Northrop  v.  Curtis^  5  Id.  246,  subsequently  sanc- 
tioned by  more  modem  cases  in  our  reports,  as  is  claimed,  are 
relied  upon  in  support  of  the  position.  The  first  two  of  these 
cases,  and  the  case  of  Oxford  Twmpike  Co.  v.  Bwrmd^  6  Id.  552, 
do  undoubtedly  decide  that^  in  actions  at  law,  in  cases  where 
the  legislature  in  the  act  of  incorporation  either  prescribe  the 
mode  of  transferring  stock  or  authorize  the  company  to  do  it 
In  their  by-laws,  and  the  company  do  in  their  by-laws  pre- 
scribe a  mode  as  the  only  one  to  be  pursued,  that  mode  must 
be  followed,  or  the  legal  title  will  not  pass  by  an  assignment 
which  would  be  good  at  common  law  had  no  particular  and 
exclusive  mode  of  transfer  been  prescribed.  These  cases,  and 
others  to  the  same  eflfect,.  being  actions  at  law,  conversant 
only  with  what  at  the  time  was  considered  the  strict  legal 
title  to  corporate  stock,  have  necessarily  no  controlling  force 
in  a  case  depending  upon  equitable  instead  of  legal  principles. 
And  although  the  case  of  Northrop  v.  Curtis^  5  Id.  246,  was 
upon  a  bill  in  chancery  praying  that  the  legal  title  to  certain 
ehares  of  stock  might  be  transferred  to  the  plaintiflf,  who 
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ehdmed  fhe  equitable  title  thereto,  yet  the  case  itself  shows 
that  the  plaintiff  relied,  not  only  upon  what  he  considered  an 
equitable  as  distinguished  from  a  legal  assignment  of  the 
stock  to  himself,  but  more  particularly  upon  the  finct  that  the 
party  firom  whom  he  claimed  to  have  derived  his  titie,  such 
as  it  was,  had  only  an  equitable  interest  in  the  stock  to  as- 
sign, and  therefore  could  not  create  in  the  plaintiff  or  his 
assignee  any  better  titie  than  he  himself  had  in  it;  and  it  was 
upon  this  last  ground  that  he  insisted  that  the  intervening 
attaching  creditors  took  nothing,  because,  as  he  claimed,  the 
debtor's  equitable  interest  was  not  the  subject  of  an  attach- 
ment. The  court  was  of  opinion  that  the  debtor  had  a  valid 
legal  titie  at  the  time  his  stock  was  attached  and  taken  in 
execution,  and  therefore  that  the  plaintiff's  titie,  derived  from 
him  subsequentiy  to  the  attachment,  was  of  no  validity,  and 
on  this  ground  dismissed  the  bilL  It  appears  to  us,  tiiere- 
fore,  that  there  is  nothing  in  any  of  these  cases  that  ought  to 
control  our  determination  of  the  present  case  contrary  to  the 
strong  equitable  claim  of  the  plaintiff  as  shown  in  the  fiicts 
found  by  the  court,  whatever  may  be  thought  of  some  of  the 
remarks  made  by  the  judges  in  giving  reasons  for  the  decisions. 
On  the  contrary,  the  cases  themselves,  so  fisur  as  they  decide 
that  there  can  be  no  legal  transfer  of  stock  except  upon  the 
books  of  the  company,  or  by  an  assignment  actually  recorded 
on  those  books,  may  be  regarded  as  authorities  showing  that 
the  plaintiff  has  no  legal  titie  to  the  stock,  and  is  therefore 
justified  in  applying  to  a  court  of  equity  for  reliefl 

Shares  in  the  stock  of  a  corporation  are  the  subjects  of  sale, 
mortgage,  or  pledge,  and  are  liable  to  attachment  and  execu- 
tion like  other  personal  property.  And  when  the  question  is 
between  a  vendee  and  an  attaching  creditor  of  the  vendor  as 
to  which  of  them  has  the  better  titie,  and  it  appears,  as  it  does 
here,  that  the  instrument  of  transfer  or  assignment  was  exe- 
cuted prior  in  point  of  time  to  the  service  of  the  attachment, 
then,  if  the  vendee's  purchase  was  made  in  good  faith  and  for 
a  valuable  consideration,  as  to  which  no  question  is  made  in 
this  case,  it  would  seem  that  in  equify  his  titie  ought  to  pre- 
vail, provided  that  he  has  done  all  that  the  law  requires  of 
him,  and  all  that  it  was  possible  for  him  to  do,  in  taking  such 
possession  as  the  nature  of  the  property  is  susceptible  of.  In 
regard  to  chattels,  there  must  be  a  substantial  change  of  pos- 
session accompanying  and  following  the  sale,  or  it  will,  unex- 
plained, be  conclusive  evidence  of  a  fraudulent  trust,  which 
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will  render  the  sale  roid  as  to  creditors.  Possessioii  being  the 
Qsnal  indication  of  ownership  in  personal  chattels,  the  law 
looks  npon  the  purchaser's  neglect  to  take  and  hold  posses- 
sion of  the  property  purchased  as  evidence  that  the  sale  was 
fictitious,  and  therefore  as  to  the  vendor's  creditors  treats  the 
properly  as  still  his,  notwithstanding  the  sale.  So  in  respect 
to  the  assignment  of  ordinary  choses  in  action,  there  must  be 
notice  of  the  assignment  to  the  debtor, — the  assignment  con- 
veying but  an  equitable  interest  in  the  thing,  and  notice  to  a 
trustee  being  in  equity  the  ordinary  and  only  practicable 
mode  in  which  an  assignee  can  protect  his  interest.  And  in 
the  case  of  the  purchase  of  stock  in  a  corporation,  there  must 
be  such  a  transfer  of  it  as  the  legislature  in  the  charter  or  by 
statute  prescribes;  and  notice  of  the  assignment  of  choses  in 
action,  and  the  transfer  required  by  statute  of  corporate  stock, 
stand  in  lieu  of  the  taking  and  retaining  of  the  possession  of 
personal  chattels  sold,  being  the  only  possession  the  nature  of 
the  property  admits  ot  These  elementary  principles,  for 
which  surely  no  authority  need  be  cited,  it  is  necessary  to 
bear  in  mind  in  considering  a  case  of  this  sort;  since,  if  a  good 
reason  is  shown  for  not  giving  notice  of  the  assignment  of  a 
chose  in  action,  as  was  the  case  in  Bishop  v.  Holeowbj  10  Conn. 
444,  or  for  the  foilure  to  procure  a  transfer  of  stock  on  the 
books  of  a  corporation,  as  in  this  case,  which  would  have  been 
sufficient  to  excuse  the  taking  possession  of  personal  chattels 
sold,  then  upon  the  same  principles  upon  which  the  taking 
possession  in  the  latter  case  would  be  excused,  it  would  seeijn 
that  the  act  which  is  ordinarily  required  in  order  to  perfoot 
an  assignment  of  a  chose  in  action  or  of  stock  in  a  corporation 
ought  in  equity  certainly  to  be  also  excused. 

The  appCcation  of  these  suggestions  to  the  case  in  hand 
seems  quite  obvious.  We  need  not  determine  whether  the 
written  assignment  of  the  stock  by  Mr.  Jarvis  passed  the  legal 
title,  or  only  an  equitable  titie,  since  it  is  very  clear  that  in 
either  case  it  passed  all  the  substantial  interest,  and  left  in 
him,  if  anything,  only  the  technical  legal  titie. 

But  the  respondents  claim  that,  so  long  as  this  bare  legal 
titie  remained,  with  no  knowledge  on  the  part  of  his  creditors 
that  he  had  made  the  assignment,  it  was  open  to  their  attach- 
ments as  his  to  the  same  extent  as  before  the  assignment.  We 
think  this  too  broad  a  claim.  The  ground  on  which  stock 
sold,  but  not  legally  transferred,  is  open  to  attachment  by  the 
creditors  of  the  vendor,  is,  as  has  been  suggested,  the  same 
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upon  which  peraonal  chattels  add  hot  retained  in  the  poesee- 
flion  of  the  vendor  are  liable  to  attachment  by  the  vendor's 
creditors.  The  principle  in  each  case  is,  that  the  retention  of 
possession  is  a  badge  of  fraud, — that  is,  is  evidence  of  a  fraud- 
olent  secret  trust  This  is  the  reason  given  in  the  recent  case 
of  Shipman  v.  ^tna  Ins.  Co.y  29  Conn.  245,  why  certain  stock 
sold  by  a  written  bill  of  sale,  but  not  transferred,  was  held  to 
pass  to  the  trustee  in  insolvency  of  the  vendor;  the  trustee 
being  held  to  have  taken  precisely  as  an  attaching  creditor 
would  have  done. 

But  it  is  well  settled  that  this  retention  of  possession  in 
every  case  is  only  a  badge, — that  is,  is  evidence  of  fraud,  to  be 
egarded  as  conclusive  where  the  retention  of  possession  is 
voluntary  and  unnecessary. 

And  it  is  to  be  observed  that  it  is  the  policy  of  the  law 
which  forbids  this  retention  of  possession,  and  the  liability  of 
the  property  to  attachment  is,  in  a  measure,  a  punishment^ 
either  for  the  actual  fraud  or  the  negligence  of  the  vendor. 
Hence  it  is  said  in  the  cases  on  this  subject  that  "  proof  of  the 
payment  of  a  full  consideration,  or  of  the  justice  of  the  debt 
for  which  the  property  is  taken  on  legal  process,  accompanied 
with  the  highest  evidence  of  the  honesty  of  the  transaction, 
will  not,  in  general,  be  sufficient  to  repel  the  legal  effect  of 
neglecting  an  actual  removal  of  the  property'':  IftKt  v.  Camp, 
14  Conn.  219  [36  Am.  Dec.  488];  KiHland  v.  Snot0,  20  Id.  23. 
The  rule  therefore  is,  to  a  certain  extent,  punitive  in  its  char- 
acter, creating  something  in  the  nature  of  a  forfeiture  lor  the 
violation  of  the  policy  of  the  law.  It  is  on  this  ground  that 
the  rule  is  relaxed  where  there  has  been  no  voluntary  viola- 
tion of  this  policy.  If  the  manual  delivery  of  the  article  sold, 
in  consequence  of  its  bulk  or  situation,  is  impossible,  the  de- 
livery and  taking  possession  are  excused.  So  where  the 
vendor  has  used  due  diligence  to  make  delivery,  and  the  ven« 
dee  to  take  possession,  the  property  is  not  open  to  attachment; 
as  in  the  case  of  Meade  v.  Smithy  16  Id.  346,  where  it  was  held 
that  a  purchaser  in  New  York  was  to  be  allowed  a  reasonable 
time  to  come  into  Connecticut  to  tak^  possession  of  the  prop- 
erty purchased;  and  it  is  always  held  that  a  grantee  is  to  be 
allowed  a  reasonable  time  to  get  his  deed  to  the  recording 
office.  Now,  whether  this  principle  ought  to  be  applied  in 
actions  at  law,  depending  upon  rigid  legal  principles,  to  the 
ease  of  the  transfer  of  stock  in  a  corporation,  perhaps  depends 
upon  whether  we  regard  the  dictum  in  thecaseof  JV^iiTtoion  and 


Digitized  by  VjOOQIC 


Bepl  1862.]  Colt  v.  Ives.  167 

Bridgeport  Turnpike  Co.  v.  Northrop^  8  Id.  644,  as  oonecti 
^  that  the  transfiar  on  the  books  of  a  oompanjdoes  not  operate 
by  giving  notice  of  an  antecedent  conyeyance,  bnt  is  a  foot 
eaaentially  necessaiy  to  originate  a  title.'' 

Bat  we  are  not  called  on  to  discuss  this  question  at  this 
time.  It  is  only  necessary  to  say,  therefore,  that  the  respond- 
exits  admit  that  such  is  not  the  law  generally;  and  it  is 
claimed  merely  to  be  the  law  of  Connecticut,  founded  upon 
peculiar  views  which  have  obtained  here.  But  whether  it  is 
law  or  not^  so  fisur  as  regards  the  bare  technical  legal  title,  and 
to  be  adhered  to  in  trials  at  law,  we  are  satisfied  that  it  ought 
not  to  be  regarded  as  having  the  controlling  force  and  efficacy 
daimed  for  it  in  equity.  No  such  ground  was  taken  or  sug- 
feeted  in  the  case  of  Shipman  v.  ^tna  Ins.  Co.j  29  Conn.  246, 
befine  lefenred  to;  and  the  late  case  of  Bridgeport  Bank  v.  New 
Tori  and  N.H.R.R.  Co.y  80  Id.  281,  proceeded  throughout  upon 
the  idea  that  the  plaintifib  had  a  good  equitable  title  to  the 
stock  claimed  in  that  case.  In  analogy,  then,  to  the  princi- 
ples which  have  been  suggested,  we  think  the  effort  of  the 
vendor  to  get  the  assignment  perfected  on  the  transfer  books 
of  the  company,  and  on  £ulure  to  accomplish  this  his  effort 
to  make  the  assignment  as  notorious  as  possible  constituting 
not  only  due  diligence  but  all  the  diligence  on  his  part 
that  it  was  possible  to  exercise,  ought  to  exempt  this  reten- 
tion of  possession  from  the  condemnation  of  the  law,  if  a 
retention  of  possession  ever  can  be.  Indeed,  the  retention  of 
poesesdon  was  as  nearly  nominal  as  possible.  Assuming,  then, 
that  the  respondents  are  correct  in  the  claim  that  this  reten- 
tion of  possession  involves  the  retention  of  the  naked  legal  title 
also,  is  this  circumstance  sufficient  to  distinguish  the  case 
from  those  cases  where  the  retention  of  possession  by  the 
vendor  may  be  excused  or  justified?  In  the  case  of  the  sale 
of  personal  property,  the  mere  sale  is  ordinarily  sufficient  to 
pass  the  legal  title  between  the  parties  before  delivery;  while 
here  it  is  claimed  that  the  formal  transfidr  on  the  books  of  the 
company  was  necessary  for  that  purpose.  But  ought  this  dis^ 
trnHiAn  to  be  allowcd  to  deprive  the  petitioner  of  her  property, 
when  if  it  was  of  any  other  description  she  would  confessedly 
bold  it?  Is  the  distinction  so  material  that  the  case  must  rest 
upon  the  mere  fiict  that  a  bare  legal  title  was  retained  against 
ibe  desire  of  the  vendor  and  his  utmost  effort  to  convey  it? 
This  certainly  is  to  place  the  case  upon  the  most  technical 
ground  possible,  and  it  would  vest  in  corporations  and  their 
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offioen  fhe  power  to  prevent  the  transfbn  of  their  etock  by 
the  holden  of  it, — apower  which,  it  is  toomnoh  to  be  feared, 
would  not  always  be  exercised  with  the  most  disinterested 
motiTes.  It  is  true,  there  will  sometimes  be  cases  where  a 
mere  technical  title  will  prerail;  but  it  is  desirable,  so  fSur  as 
practicable,  that  the  substantial  and  equitable  ownership 
should  be  sustained  rather  than  a  technical  title;  and  so  hi 
as  the  rule  was  intended  to  be  punitive  in  its  application,  in 
order  to  compel  a  conjformity  to  the  policy  of  the  law,  there  is 
no  reason  why  a  party  who  has  done  all  that  he  possibly 
oould  should  be  made  to  suffer  any  penalty.  The  plaintiff, 
then,  having  done,  or  having  had  done  for  her,  all  that  could 
be  done,  is  wholly  without  fault.  Her  debt  was  of  as  high  a 
nature  as  the  respondents'.  She  had  acquired  a  perfect  equi- 
table title  to  the  stock,  and  she  had  taken  every  possible 
means  to  obtain  the  1^^  titie  alsa  An  attaching  creditor, 
while  he  has  rights  which  have  been  too  long  and  too  defi- 
nitely  settled  to  be  disturbed  or  essentially  modified  by  judi- 
cial decision,  is  yet  by  the  modem  policy  of  our  law  r^arded 
with  less  fiEtvor  than  formerly,  when  attachments  and  sales  on 
execution  were  the  only  compulsory  mode  of  securing  an  ap- 
propriation of  a  debtor's  property  to  the  payment  of  his  debts. 
It  is  a  proceeding,  moreover,  by  which  one  creditor  may  gain 
a  preference  over  others  equally  deserving,  and  thus  contra- 
vene the  present  policy  of  our  insolvent  laws,  based  upon  the 
more  equitable  principle  of  an  equal  distribution.  And  it  is 
at  best  a  mode  of  seising  property  without  previous  notice, 
which  is  always  injurious  and  often  ruinous  to  the  debtor. 

We  do  not  feel,  therefore,  that  we  are  tmder  any  obligation, 
without  any  substantial  reason  being  given  for  it,  to  place  the 
rights  of  an  attaching  creditor  above  those  of  a  bona  fide  pur- 
chaser, where  the  utmost  diligence  has  been  used,  as  in  this 
case,  by  both  purchaser  and  vendor  to  make  the  sale  and  de- 
livery complete  as  possible.  If  the  retention  of  the  bare  legal 
titie  to  the  stock,  so  merely  formal  as  it  was  here,  does  not 
furnish  a  reason  for  holding  the  purchase  to  have  been  color- 
able and  conclusively  fraudulent  against  creditors,  as  we  think 
it  does  not,  then  it  seems  quite  clear  that  there  can  be  no 
other  which  would  subject  this  property  to  attachment  that 
would  not  apply  in  all  its  force  to  any  property  in  the  hands 
of  a  trustee,  and  subject  that  also  to  liability  for  the  trustee's 
debts.  For  these  reasons,  we  are  satisfied  that  Mtb.  Colt  is 
equitably  entitied  to  the  stock;  and  that  the  attachinic  cred« 
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Hon  dioiild  be  eq}oiiii6d  against  prooeeding  tolevyfhoir  ez»- 
eotioiui  upon  it.    And  00  we  adviee  the  superior  ooort 

In  this  opinion  the  other  judges  cononned,  ezoepk  Sav- 
lOBn,  J.,  who  did  not  sit. 


i  SuBisor  TO  Raooncnis ' 
▲iiLDeo.S88L 
8100K  mm  iMAMiM  ID  AruaBMOBn  AaAjmatYmnaBf  wamt  8m  I7sM 

BroaK,  AmaauKkwnm  ar,  amv  Mopk  of;  8— Owmwarofcif  BawliteT.  JGwi* 
r%fh;  Si  Am.  Dee.  817,  and  note  829;  Ihke  r.  Oakmoba  mmlgtHm  Ob^  U 
U.47S. 

Ite  XBOK0AL  OAiS  n  cnxiD  ia  JtaT  T.  Oiyeiiiid;  SOCte^ 
tnd  txplainliif  ^^  eadier  iMe  dtoiiione  en  tha  questions  fnrohrsd.    Li  tiie 
•  essa^  tiie  ooori  say  that  if  tha  aqnitaUa  tiUa  to  stock  should  prsfail  in 
I  reporfeady  with  much  stroogar  raaaon  it  should  pfaifail  agynsl 
I  ereditofls  in  the  oaaa  hare  died,  as  betwaen  tha  orii^nal  pevtiee  to 

I  atook  to  ft  lifiitaa^  sad  had  fooogidMd  the  titto  aa  being  ia  hai^tal 
t  made  en  hooka  ef  the  4 


BoswBLL  V.  GooDwni. 

TO  FaoTB  iaot  not  aOagad  ia  the  bOL 
Oxfwm  AVD  BaooBViD  WHBV  BzBOOTiD  to  saooxo  I 
to  bo  BM^e  to  the  inortgiigw,  or  liabiUties  to  bo  assQinad  for  him  bjr  the 
mortgigor  in  fotnra^  wSl  ba  upheld  and  anf oroad  aa  asainst  snbseqoent 
SMMteaflas,  aa  to  aU  ad?anoenie&ts  made  or  lif^^jti'T  aasmied  pciev  to 
tiia  axaontifln  of  aiudi  snbssQiient  mortsagea. 

Oimr  A2n>  Bioom»id  10  Saouas  ADTAVOSifBras  to  bo  made  to 
the  mortgigor  or  Bibnitias  to  bo  assnmiii!  for  him  by  tha  mortgagae  in 
fatora^  w31  not  tako  pceoadonoa  of  ft  snbsoqiMnt  mortgagor  alao  reooffded, 
and  upon  wliioh  adfanoemonts  hsTo  boon  mada»  when  the  prior  aiorl- 
gigaa  with  notioa  in  fact  aaromaa  an  origfaial  liability,  which  he  ia  not 
oompallad  to  do^  after  the  sabsaqaent  mortgage  ia  axacutad  and  advanoa- 
mfqm^  nadft  tharaon* 

as  Oas  HAS  AotuaUsY  Hum  oa  UaraaxAaaa  to  Makb  AsTABca- 
HBaT8»  or  jammed  or  midertaken  to  assHmo  liabilitiaa  lor  anottiar,  and 
haa  taken  a  mortgage  for  indemnity,  whidi  he  haa  leoorded,  his  sneam 
branoo  ia  consommated  and  cannot  bo  defeated  by  a  sabseqnent  mort- 
gage. But  wlien,  withoat  aome  fnrtfaer  act  to  be  done  1^  him,  the 
mortgage  haa^  and  can  hsTe,  no  oflM^  and  where  it  ia  optional  with  him 
to  do  aaeh  aot  or  aot|  whether  heahoold  not  be  leqoired,  nntQ  he  doea 
SBch  aot^  to  noQgniaa  the  iatanming  li^ts  aeqnbed  by  oHian^  and  be 
held  ohafgaahk  with  notice  of  the  atato  of  the  mortgigor'a  titi%di» 
by  the  publie  vaeordi  whan  the  act  ia  dooe^  ^ 
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Bill  for  foreclosoie.    The  opinion  states  the  fiurte. 

McFatiandf  tor  the  petitioner. 

FelloweB  and  FettaweSj  for  the  lespondente. 

By  Court,  Saiotobd,  J.  The  evidence  objected  to  on  the 
hearing  before  the  committee  was  inadmissible.  The  bill  con- 
tained  no  aUegation  of  the  fact  which  that  evidence  was  intro* 
duced  to  prove;  and  the  respondents,  having  no  notice  of  the 
claim,  cannot  be  supposed  to  have  come  to  the  trial  prepared 
to  meet  it  For  this  error  of  the  committee  in  receiving  im- 
proper evidence,  therefore,  as  the  bill  now  stands,  the  resi>ond* 
ents,  Seymour  &  Co.,  are  entitled,  upon  their  remonstrance,  to 
have  the  report  of  the  committee  set  aside. 

But  as  the  petitioner's  bill  may  be  amended,  so  as  to  render 
the  evidence  objected  to  admissible,  we  deem  it  proper  for  us 
to  express  om*  opinion  upon  the  merits  of  the  case  as  presented 
by  the  report  now  before  us. 

It  seems  to  be  settled  by  a  series  of  adjudications  that  mort- 
gages given  to  secure  advancements  to  be  made  to  the  mortgagor, 
or  liabilties  to  be  assumed  for  him  by  the  mortgagee  in  future, 
are  to  be  upheld  and  enforced  against  subsequent  purchasers, 
mortgagees,  and  attaching  creditors,  even  where  the  registration 
of  deeds  and  mortgages  is  required  by  law:  Crane  v.  DenUngj 
7  Conn.  887;  and  although  it  is  optional  with  the  mortgagee 
whether  he  will  make  such  advancements  or  assume  such 
liabilities  or  not,  provided  they  are  made  or  assumed  in  good 
faith,  and  without  notice  of  the  subsequent  intervening  encum- 
brance:  McDaniels  v.  Colviuy  16  Vt.  300  [42  Am.  Dec.  612]; 
Shirras  v.  Caig^  7  Cranch,  34;  Story,  J.,  in  Conard  v.  Atlantic 
Ins.  Co.y  1  Pet.  886;  Truscott  r  King,  6  Barb.  846. 

The  petitioner's  mortgage  was  given  on  the  24th  of  August, 
1855,  and  was  recorded  the  same  day.  The  condition  was  of 
the  tenor  following:  *' Whereas  the  said  Boswell  has  agreed, 
from  time  to  time,  during  his  pleasure  only,  to  indorse  notes  for 
Ooodwin  &  Co.  as  they  may  desire,  but  so  tiiat  there  shall  not  be 
outstanding  indorsements  at  one  time  exceeding  six  thousand 
dollars,  and  whereas  we  have  given  him  our  joint  bond  of  even 
date  to  indemnify  and  save  him  harmless  from  aU  such  indorso- 
ments,  now  if  we  keep  and  fulfill  the  condition  of  said  bond, 
and  save  him  harmless  as  aforesaid,  then  this  deed  shall  be 
void,  otherwise  not." 

On  the  23d  of  January,  1858,  Goodwin  &  Ca  mortgaged  the 
same  property  to  the  respondents,  Seymour  and  Sage,  constl« 
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toting  the  firm  of  Seymour  &  Co.  The  condition  of  the  mort- 
gage recited  that  the  mortgagors  had  given  their  penal  bond  to 
the  mortgagees  ''  in  the  sum  of  twelve  thousand  dollars,  pro- 
vided that  if  the  grantors  shall  pay  all  sums  that  may  be 
advanced  to  them  under  the  firm  of  Goodwin  &  Co.,  by  the 
grantees  composing  the  firm  of  Sejrmour  &  Co.,  by  note  or 
otherwise,  which  they  are  to  do  for  the  accommodation  of 
said  Goodwin  &  Co.,  and  save  them  harmless  therefrom, 
then  said  bond  to  be  void.  And  said  advances  are  at  no 
time  to  exceed  ten  thousand  dollars,  nor  to  be  made  but 
within  five  years.  Now,  if  we  keep  and  fulfill  the  condition 
of  said  bond,  then  this  deed  to  be  void,  otherwise  to  remain 
in  force.''  And  on  the  11th  of  February,  1859,  Goodwin  & 
Co.  gave  to  Seymour  &  Co.  another  mortgage  of  the  same, 
together  with  other  property,  the  condition  of  which  mortgage 
leoited  that  the  said  Seymour  &  Co.  had  loaned  and  advanced 
to  them,  for  their  accommodation,  their  promissory  notes  to  the 
amount  of  five  thousand  dollars  (specifying  the  date  and 
amount  of  each  note,  and  when,  where,  and  to  whom  payable), 
and  providing  that  if  Goodwin  &  Co.  should  well  and  truly 
indemnify  and  save  harmless  Seymour  &  Co.  from  all  loss, 
costs,  damage,  and  harm,  by  reason  of  said  notes,  then  the 
deed  should  be  void,  otherwise  it  should  remain  in  force. 

Both  of  these  mortgages  to  Seymour  &  Co.  were  recorded, 
the  first  on  the  27th  of  May,  1858,  and  the  last  on  the  15tb 
of  February,  1858,  and  in  both  of  them  the  petitioner's  mort- 
gage was  expressly  mentioned. 

In  pursuance  of  the  agreement  between  the  petitioner  and 
Goodwin  &  Co.,  the  petitioner  from  time  to  time  indorsed  the 
notes  of  Goodwin  &  Co.  for  their  accommodation,  down  to  the 
aixth  day  of  March,  1861,  and  on  that  day  indorsed  the  note 
far  two  thousand  seven  hundred  dollars  described  in  the  bill, 
and  on  the  20th  of  March,  1861,  the  note  for  three  thousand 
dollars  described  in  the  bill.  Both  of  these  notes  the  petitioner 
has  been  obliged  to  pay.  The  note  for  two  thousand  seven 
hundred  dollars  was  the  last  of  a  series  of  renewals  of  a  uote 
indorsed  by  him  on  the  8th  of  January,  1858. 

Upon  this  state  of  the  facts,  the  note  for  two  thousand  seven 
hundred  dollars  is  entitled  to  precedence  before  any  of  the 
claims  of  Seymour  &  Co.,  under  either  of  their  mortgages. 
The  original  note  was  made  and  indorsed  by  the  petitioner  on 
the  8th  of  January,  1858,  fifteen  days  before  the  earliest  of  the 
mortgages  of  Seymour  &  Co.  was  made,  and  several  monthf 
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before  it  was  recorded,  and  for  that  indorsement  the  petitioner 
has  neyer  yet  been  ^'indemnified."  And  as  his  original  lia* 
bility  has  thus  been  continued  through  all  the  saccessiye  re* 
newals  of  the  paper,  his  original  security  also  has  continued, 
and  he  has  now  a  right  to  resort  to  it  for  indemnity,  as  he  might 
have  done  ii^  instead  of  renewing,  he  had  been  compelled  to 
pay  the  original  note  at  its  maturity:  BoUea  y.  Chawneeyj  8 
Conn.  889;  Pond  v.  Oterlfce,  14  Id.  384;  Smith  v.  Prinee,  Id. 
472;  Dwiham  v.  Dey^  15  Johns.  555  [8  Am.  Dec.  282]. 

Of  the  existence  and  terms  of  the  petitioner's  mortgage, 
Seymour  &  Co.  were  in  legal  presumption  apprised  by  the 
record.  And  by  the  law  they  were  apprised  of  the  protecti<ui 
which  that  mortgage  afforded  the  petitioner  for  all  indorsementi 
made  before  the  mortgage  to  them  was  given,  and  the  extent 
of  that  protection.  They  knew,  or  at  any  rate  they  are  charge- 
able  with  the  knowledge,  that  the  original  note  was  outstand- 
ing, and  that  the  petitioner  was  liable  thereon  as  indorser, 
when  they  took  their  mortgages.  Or  if  they  did  not  know 
these  fEU^,  it  was  because  they  had  omitted  to  make  such 
inquiries  as  men  of  ordinary  prudence  and  sagacity  usually 
make  under  such  circumstances,  and  intended  to  assume  the 
risk;  and  in  either  event  they  ought  to  abide  the  oonsequencef 
of  their  presumption  or  neglect. 

The  three-thousand-dollar  note  stands  upon  different  ground. 
That  was  an  original  note,  made  and  indorsed  long  after  both 
of  the  mortgages  to  Seymour  &  Ca  were  executed,  and  after 
advancements  had  been  made  under  the  first  of  them,  amount- 
ing to  more  than  twenty-five  thousand  dollars,  and  under  the 
second  to  more  than  five  thousand  dollars,  both  of  which  sums 
still  remain  unpaid.  And  it  is  finmd  that  the  petitioner  had 
notice  in  flEu^t  that  some  intervening  mortgages  upon  the  prop- 
erty mortgaged  to  him  had  been  given  by  Goodwin  ft  Co.  to 
Seymour  &  Co.  when  this  indorsement  was  made. 

The  peculiar  language  of  the  report  on  this  pdnt  has  not 
escaped  our  notice,  but  we  think  the  fair  import  of  it  is  as 
above  expressed,  that  the  petitioner  had  notice  in  &etof  theee 
intervening  mortgages, — ample  notice  of  the  existence  of  rights 
of  some  kind  residing  in  Seymour  &  Ca,  which  it  was  his  duty 
to  respect,  and  which  he  had  no  right  to  disregard.  We  deem 
it  of  no  essential  importance,  as  affecting  the  rights  of  these 
parties,  that  the  petitioner  did  not  know  for  what  ''precise  pur- 
pose" these  mor^^ages  had  been  made,  and  did  not  know  thai 
Seymour  &  Co.  had  made  any  advancements  to  Goodwin  A 
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Ca  under  fhe  flnt*  or  paid  any  of  the  notes  loaned  upon  the 
fleoorityof  the  last  He  did  know  ihat  certain  mortgages  had 
been  made  to  Sqnnonr  &  Co.,  and  oonsequentlj,  that  Sey- 
mour A  Ca  bad  acquired  some  rights  in  the  property  mort- 
gaged to  him,  which  rights  further  advancements  or  indorse- 
ments by  him,  if  allowed  to  take  precedence  of  their  claims, 
would  necessarily  affect  and  might  seriously  impair.  He  was 
informed  to  whom  these  mortgages  had  been  given,  and  be 
knew  that  the  town  records  would  disclose  the  true  character 
and  extent  of  tbe  encumbrance  created  by  them,  and  clearly 
mdicate  the  source  from  which  exact  and  certain  information 
could  be  obtained. 

^Whatever,"  says  Mr.  Justice  Story,  ''is  sufficient  to  put  a 
party  on  inquiry  (that  is,  whatever  has  reasonable  certainty 
as  to  time,  place,  circumstances,  and  persons),  is,  in  equity, 
held  to  be  good  notice  to  bind  him^':  2  Story's  Eq.  Jur.,  sec. 
400.  Or,  in  the  language  of  Mr.  Sugden:  ''When  a  man  has 
sufficient  information  to  lead  him  to  a  fact,  he  shall  be  deemed 
connusant  of  it":  2  Sugden  on  Vendors,  c.  23,  sec.  1,  p.  652. 

The  petitioner  was  under  no  obligation  to  indorse  this 
note,  and  in  doing  it  with  the  knowledge  which  he  had,  and 
without  inquiry,  he  disregarded  the  rights  of  Seymour  &  Co., 
as  well  as  the  obvious  dictates  of  ordinary  prudence  and  dis- 
cretion. His  mortgage  was  indeed  on  record,  but  that  record, 
though  conclusive  evidence  of  notice  to  subsequent  encum- 
brancers, was  notice  only  that  the  petitioner  had  an  inchoate 
mortgage,  of  no  binding  force  upon  either  of  the  parties  to  it, 
until  some  indorsements  by  the  petitioner  should  be  made, 
and  the  only  utility  of  which  notice  was  to  indicate  the  source 
of  information,  and  put  subsequent  encumbrancers  on  inquiry. 

When  one  having  actually  made,  or  undertaken  to  make, 
advancements,  or  assumed,  or  undertaken  to  assume,  liabili- 
ties for  another,  has  taken  a  mortgage  in  proper  form  for  his 
indemnity,  and  placed  that  mortgage  upon  record,  his  encum- 
brance is  consummated,  and  he  may  safely  leave  it  to  its  fate. 
But  when,  without  some  further  act  to  be  done  by  him,  the 
instrument  has  and  can  have  no  effect,  and  where  it  is  optional 
with  him  to  do  such  act  or  abstain  from  doing  it,  why  should 
he  not  be  required,  until  he  does  that  act,  to  recognize  and 
regard  the  intervening  rights  acquired  by  others,  and  be  held 
chargeable  with  whatever  notice  of  the  state  of  the  mortgagor's 
title  the  public  records  may  disclose  when  the  act  is  done  7 
Why  should  not  a  mortgage  to  secure  future  advancementa 
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to  be  made  or  not,  at  the  option  of  the  mortgagee,  be  treated 
in  all  respects  as  if  it  was  executed  when  the  contemplated 
advancements  are  made  in  fact? 

But  as  upon  this  point  there  is  understood  to  be  some  diver- 
sity of  opinion  among  the  members  of  the  court,  we  prefer  to 
place  our  decision  upon  the  ground  already  indicated,  that  the 
petitioner  had  notice  in  fact  of  Seymour  &  Co.'s  encumbrance 
ui)on  the  property  mortgaged  to  him,  when  he  indorsed  the 
three-thousand-dollar  note;  and  therefore,  that  his  claim  for 
that  indorsement  ought  to  be  postiwned  to  the  claims  of  Sey- 
mour  &  Ca  to  the  amount  of  ton  thousand  dollars,  and  intor> 
est  thereon,  under  their  first  mortgage,  and  to  the  fiill  amount 
of  the  notes  loaned  by  them  upon  the  security  of  their  second 
mortgage. 

We  have  expressed  these  opinions  in  view  of  the  probable 
amendment  of  the  plaintiff's  bill,  but  our  advice  to  the  supe- 
rior court  must  of  course  be  predicated  upon  the  record  as  it 
stands,  and  therefore  must  be  that  the  report  be  set  aside. 

In  this  opinion  Huvman,  C.  J.,  and  Dutton,  J.,  concurred. 
BuTLXB,  J.,  delivered  a  dissenting  opinion. 

MoKfOiaB  TO  SiouBB  FuTUBB  Advavcu  ezpeoted  to  bo  oontnoted  it 
?»lid  M  ogainot  rolnoqiiODt  pudiMen:  CommerekU  Bank  t.  Ommmgham,  Sll> 
Am.  Dee.  822,  and  note. 

MoRTOAfiB  GiVBH  TO  Sbodbb  Fdtubb  AsjfTASOEB  Will  be  poitpoiiedy  as  te 
•nch  adTaooee,  to  a  aeoond  mortgage  reoorded  before  aooh  advanoea  were 
made:  SpatUr  t.  Lawder,  49  Am.  Deo.  461»  and  note  463. 

RnooRDBf o  OF  SuBSBQunrr  MonroAfiB  ia  not  notioe  to  prior  mortgagee  ae 
M  to  limit  hla  right  to  make  adYanoea  on  a  mortgage  to  aeoore  fntnre  tndebt* 
edneas;  nor  ia  aotoal  knowledge  of  the  aabaequent  mortgage  anffioient:  Mamh 
/aetmm^  He  Bank  t.  Bank  qf  Pennwylwmda,  42  Am.  Deo.  210. 

Tkb  ntnioirAL  casb  jm  oiteb  in  Ladut  t.  Dtircii  He  B.  R*  Co.,  18  Mlbh. 
407,  where  the  ooort  adopta  the  reaaoning  of  Sanford,  J.,  in  the  prineipal 
oaee,  that  a  mortgage  to  aeoore  fatnre  advanoea  ahonld  be  treated  aaexeooted 
at  the  time  when  the  advanoea  are  made. 

Thb  noroirAL  casb  m  bbfobtbd  in  8  Am.  Iaw  Bag.»  N.  &«  79»  and  a 
ralnable  note  appended  by  Jndge  Redfield. 

Bvn>BiroB  of  Dbvbnbb  sot  Fuladbd  oannoi  be  gbMi  al  tbo  trialt  J 
▼.  JV^yiar,  76  Am.  Dee.  lU;  and  note  114 
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WooLP  V.  Chalkbb. 

rn  coKHacnooT,  iSL] 

FiMiUii  nr  Doo  Bmxwhized  bt Commoit  Law Iim tlwmjB been bdd to bt 
''bMe"  or  inlsrior,  and  entitled  to  leee  regud  and  ptoteciion  than  prep- 
eriy  in  other  domeetio  enimalii. 

Amy  FKB80V  mat  Kill  Mad  Doo,  or  one  that  is  Justly  suspected  of  being 
mad,  or  known  to  have  been  bitten  by  a  mad  dog,  without  any  regard  to 
the  ri^t  of  property  in  the  owner. 

It  Doo  BaooMBi  Ifiwwiivous,  and  inclined  to  injure  the  property  of  other% 
Ids  owner  is  bound  to  restrain  him  on  the  first  notioe,  and  liable  for  any 
Mischief  he  may  thereafter  do  to  property  of  any  kind. 

ItoooAimoT,  BT  Srtkbiko  Alonb  on  the  land  of  another  and  doing  mischief^ 
subject  his  owner  to  the  action  of  trespass  guare  damem  /regU,  as  cattle 
and  other  animals  may;  yet  if  the  owner  trespass,  and  while  on  the  land, 
his  dog»  unbidden  and  a^^unst  his  will,  does  misohiel^  snoh  action  of  tres- 
pass win  lie  for  the  injury. 

OOQ^  wHJTHm  SBiOBB  MiscBZBVons  OB  NOT,  OT  if  80^  his  owner  has  knowl- 
edge of  his  disposition  or  not^  if  actually  found  doing  mischief  or  attempt- 
ing to  do  it  alcne^  out  of  the  posssasion  of  his  owner  or  the  charge  of  a 
ksepsTy  may  be  kiUedy  and  the  act  Justified^  and  so  he  may  be  destroyed 
under  any  drcnmstanoes  where  it  is  absolutely  necessary  for  the  preser- 
vation of  property. 

ilk»  Aonoir  will  Lib  at  Commoit  Law  for  the  first  mischief  oommitted  by  a 
dog  without  proving  a  seSaUer, 

Wmbehbb  Doos  Kbpt  oh  Pbbmibis  of  thbib  Owbbb  may,  by  their  noiss^ 
become  nuisances  to  adjoining  proprietoi%  and  subject  tiieir  owner  to  ao* 
tion  for  a  nuisance,  qucere, 

Doo  Which  is  nr  Habit  of  HAuirniro  the  dwelliiig-house  of  another  by  da j 
and  nighty  and  which,  by  barking  and  howling^  disturbs  the  peace  and 
quiets  becomes  a  nuisance,  and  if  necessary  may  be  killed. 

VkMxnxnTS  Doo  Aoousiombd  to  Bitb  Mankind  is  a  oommon  nuisance,  and 
may  be  destroyed  by  any  one,  and  the  destroyer,  if  sued  for  the  killing 
of  such  dog,  need  not  allege  or  prove  a  9eie$iier, 

Kbbpino  FsBOOions  Doo  is  Wbonoful  and  at  the  perfl  of  the  owner,  and 
therefore  prima  fade  the  owner  is  liable  to  any  person  injured  by  such 
dog,  without  averment  or  proof  of  negligence  in  securing  or  taking  care 
of  him,  and  irrespective  of  any  question  of  negligence  of  the  plaintifll 

Whrkkb  Ownbb  of  FsBOdOTTS  Doo  can  plead  the  willful  misconduct  of 
plaintiff,  after  warning,  as  contributing  to  an  injury  received  from  such 
do|^  oven  if  such  conduct  was  the  sole  cause  of  i^  qwgre. 

OwBBR  OF  FsBOdOUS  Doo  IB  LiABLB  if  ho  bite  a  person  who  accidentally 
treads  upon  him  while  he  is  lying  at  his  owner's  door,  and  so  the  owner 
is  liable  if  such  dog  is  irritated  by  a  child,  and  hetnte  it. 

OwNBB  OF  Fbbooious  Doo  IS  LiABLB  if  the  dog  is  permitted  to  run  at  large 
on  his  owner's  premises,  and  a  trespasser  Is  thereby  bitten. 

ffkioaiouB  Doo  D  Danobbous  Listbumbnt  fob  PBOTBOnoN,  and  the  owner's 
kofqiiwg  him  on  the  premises  to  protect  them  against  trespassers  is  un- 
lawftiL  The  owner  has  no  right  to  keep  such  dog  for  any  purpose,  unless 
he  is  kept  in  an  indcsure  or  buildings  in  the  night-time,  with  caution, 
and  as  a  protection  against  criminal  wrong-doen^  and  if  his  sise  and 
Isrocity  is  sudi  as  to  endanger  lile^  then  only  as  a  protection  against  a 
felony  by  "accident  or  surprise." 
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OomnonioDT  Sunm  lims  Owmn  of  Mtikwuvuus  Doo  litble  for  hfa 
flnl  iajvrjr  to  prupat'ty,  witfaoat  regud  to  the  ownar't  knowledge  of  a 
nJadiieTOQe  pfopeoeitj,  and  in  leapeot  to  a  feroeioiia  one  it  extends  the 
liabOitj  of  the  owner  to  erery  injury  to  the  perMO,  whether  eneh  owner 
knew  <^  hia  ferocity  or  not|  nnleea  committed  in  proteciion  of  hia  maater'i 
premiaea  against  a  UUmj. 

TSB8PA88  for  peraonal  injtuy  done  by  a  dog.  The  plaintiff, 
a  traveling  peddler,  was  well  acquainted  in  the  neighborhood, 
and  on  previous  oocasions  had  called  at  defendants  house, 
and  had  traded  with  him  and  family.  On  the  occasion  of  this 
his  last  visit,  he  knocked  at  an  outer  door  for  admission,  and 
supposing  that  he  had  permission,  he  passed  through  an  entry 
into  the  sitting-room  of  the  house,  there  meeting  defendant 
and  his  fEunily.  Upon  entering,  he  was  attacked  by  the  large 
and  ferocious  dog  belonging  to  defendant^  who  knew  of  the 
bad  disposition  of  the  dog,  and  of  his  having  attacked  several 
other  parties.  The  only  fault  of  which  plaintiff  was  guilty  was 
in  entering  the  house  without  permission,  and  this,  as  before 
stated,  he  supposed  he  had  obtained.  The  court  found  that 
the  disposition  of  the  dog  was  such  as  to  render  him  im- 
proper to  be  used  for  protecting  defendant's  house  during  the 
day,  when  his  family  or  himself  was  present,  from  any  one 
who  might  be  a  technical  trespasser  in  entering  the  house 
unbidden.  Upon  these  facts,  the  court  rendered  judgment  for 
plaintiff.  Defendant  brought  the  record  into  this  court  for 
revision,  assigning  as  error  that  upon  the  {acta  found  judgment 
should  have  been  rendered  for  defendant.  When  the  record 
was  read  in  this  court,  it  appeared  there  was  no  question 
therein  which  the  court  could  consider  on  account  of  the 
irregularity  with  which  it  was  made  up.  Whereupon  a  post- 
ponement was  granted  that  a  new  finding  might  be  granted 
by  the  trial  judge  on  motion  for  a  new  triaL  Counsel  after- 
wards agreed  upon  a  substitution  of  a  motion  for  a  new  trial 
in  place  of  the  assignment  of  error.  This  was  allowed  by  the 
trial  judge.    Other  (acta  are  stated  in  the  opLoion. 

C  Ive$j  for  the  motion. 

C.  R.  IngersoU  and  Clark^' contra. 

By  Court,  Butleb,  J.  The  rule  applicable  to  actions 
founded  upon  the  negligence  of  the  defendant,  ^^  that  if  the 
negligence  of  the  plaintiff  essentially  contributed  to  the  in- 
jury, he  cannot  recover,"  is  too  well  settled  to  be  questioned; 
but  it  is  not  applicable  to  this  case.    There  is  but  one  count 
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in  ihiB  deolazatioii,  and  that  is  framed  upon  a  statotei  which 
enacts  that  "whenever  any  dog  shall  do  any  damage,  either 
to  the  hody  or  property  of  any  person,  the  owner,  etc.,  shall 
pay  such  damage,  to  be  recovered  in  an  action  of  trespass." 
This  statate  is  dear  and  comprehensive  in  its  terms;  and  if 
it  is  literally  constraed,  it  imposes  an  obligation  on  the  owner, 
etc.,  of  every  dog,  to  pay  for  any  and  all  damage  it  may  do  of 
its  own  volition,  and  wl^n  the  owner  does  not  set  him  on  and 
become  thereby  liable  to  be  sued  as  for  a  personal  trespass; 
and  the  questions  made  in  the  court  below  in  bar  of  the  action^ 
relative  to  the  character  of  the  dog,  the  supposed  trespass  of 
the  plaintiff,  and  the  negligence  of  either  party,  were  imma- 
teriaL  The  act  extends  the  liability  of  the  owner  of  a  dog 
beyond  that  existing  at  conunon  law,  but  no  good  reason  has 
been  urged,  and  we  know  of  none,  why  the  intention  of  the 
I^islature  should  not  be  holden  to  have  been  what  the  lan- 
guage imports;  and  there  is  very  clear  evidence  derived  from 
the  state  of  the  conmum  law  as  it  then  stood,  the  mischief 
which  occasioned  the  passage  of  the  act,  and  the  general 
policy  of  the  state  indicated  by  its  legislation  relative  to  dogs, 
that  such  was  their  intention.  As  the  law  in  relation  to  this 
animal  is  peculiar,  and  there  was  evidently  a  misapprehen- 
sion en  the  trial  in  respect  to  the  effect  of  the  statute  and  the 
applicability  of  the  common-law  doctrines  of  negligence  and 
•cMfiter,  and  such  misapprehmHign  has  been  before  observed, 
we  think  it  well  to  give  the  sutgeot  a  somewhat  extended  con- 
sideration. 

At  common  law,  property  in  a  dog,  though  recognised,  has 
always  been  held  to  be  "base,"  inferior,  and  entitled  to  less 
regard  and  protection  than  property  in  other  domestic  ani- 
mals. Three  reasons  may  be  assigned  for  this:  1.  "Dogs  do 
not  serve  for  food,"  and  for  that  reason  "the  law  held  that 
they  had  no  intrinsic  value";  and  "therefore,"  says  Black- 
stone  (voL  4,  p.  236),  "though  a  man  may  have  a  base  prop- 
erty therein,  and  maintain  a  civil  action  for  the  loss  of  them, 
yet  they  are  not  of  such  estimation  as  that  the  crime  of  steal- 
faig  them  amounts  to  larceny."  Although  since  protected  by 
erpteBB  statutes  from  theft,  the  common-law  estimate  of  prop- 
erly in  them  has  never  been  changed.  2.  Because  the  dog,  in 
common  with  the  class  of  wUd  animals  to  which  he  originally 
belonged,  is  subject  to  the  most  distressing  and  incurable 
disease  known,  which  he  is  inclined  to  communicate,  and 

frequently  if  not  destnq^ed  does  communicate,  by  his  bite,  to 
▲m.  dm.  voulxxxi— is 
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mnimalfl  and  mankind.  For  that  reason,  any  person,  without 
regard  to  any  right  of  property  in  the  owner,  may  kill  a  mad 
dog,  or  one  that  is  justly  suspected  of  being  mad,  and  stand 
justified  at  common  law  and  by  our  statute:  R.  S.,  tit.  3,  sec.  78. 
So,  according  to  modem  decisions,  he  may  be  killed  by  any  per^ 
son,  if  known  to  have  been  bitten  by  a  mad  dog,  although  the 
same  rule  would  not  be  applied  to  other  more  useful  and  less 
dangerous  animals:  Putnam  v.  Paynty  18  Johns.  812.  And  the 
third  reason  is,  that  the  dog  is  chiefly  propagated,  kept,  and 
used  for  purposes  (viz.,  hunting  and  the  protection  of  the 
fiEunily,  person,  and  property  of  his  owner)  which  require  that 
he  should  retain  in  some  degree  the  natural  ferocity  and  in* 
clinatipn  to  mischief  which  characterize  him.  Thus  kept, 
trained,  and  used,  he  is  liable  to  become  mischievous,  and 
iigure  the  property  of  others,  noisy,  and  a  private  nuisance, 
ferocious,  and  accustomed  to  bite  persons,  and  therefore  dan- 
gerous to  the  community  and  a  common  nuisance;  and  these 
three  characteristics  impose  corresponding  obligations  upon 
his  owner,  and  give  corresponding  methods  of  redress  for  an 
injury  committed  by  an  action,  or  by  the  destruction  of  the 
animal,  or  both. 

1.  As  to  iiyury  to  property.  If  a  dog  becomes  mischievous 
and  inclined  to  injure  the  property  of  others,  "his  owner  is 
bound  to  restrain  him  on  the  first  notice'';  and  liable  for  any 
mischief  he  may  thereafter  do  to  property  of  any  kind.  This 
is  elementary  law.  So,  although  a  dog  cannot,  by  entering 
alone  on  the  land  of  another  and  doing  mischief,  subject  his 
owner  to  the  action  of  trespass  quare  clatMum,  as  cattie  and 
other  animals  which  are  naturally  inclined  to  rove,  and 
winged  animals  that  prey  upon  the  crops,  may  do,  yet  if  the 
owner  trespass,  and  while  on  the  land,  his  dog,  unbidden  and 
against  his  will,  does  mischief,  that  action  will  lie  for  the 
iiyury:  1  Ch.  PI.  71;  Bechwith  v.  ShordiUj  4  Burr.  2092;  Van 
Lewven  7.  Lyke^  1  N.  Y.  515.  And  so,  whether  before  mis- 
chievous or  not,  or  whether,  if  so,  his  owner  has  knowledge  of 
his  dinposition  or  not,  if  actually  found  doing  mischief,  or 
attemiiting  to  do  it  alone,  out  of  the  possession  of  his  owner  or 
the  charge  of  a  keeper,  he  may  be  killed,  and  the  act  justified 
at  common  law:  Barrington  v.  Twrner^  8  Lev.  28;  Protheroe  v. 
Mathe\f8j  5  Car.  &  P.  581.  And  this  also  by  statute  in  this 
state:  ft.  S.,  tit.  8,  sec.  78.  And  so  he  may  be  destroyed  un- 
der aiiy  circumstances,  where  it  is  absolutely  necessary  for 
loif)  vteservation  of  property:  Jan$an  v.  Brawn^  1  Camp.  41; 
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WeUs  y.  Hectdy  4  Car.  &  P.  568.  Other  animals  may  become 
viciooB  and  injure  persons  or  property,  and  the  injured  person 
may  have  his  action,  but  may  not  kill  them;  and  the  discrim- 
ination against  dogs  results  legitimately  from  their  proneness 
to  mischief,  their  uselessness,  and  liability  to  hydrophobia,  and 
the  consequent  base  character  of  property  in  them,  and  the 
necessity  for  that  protection,  inasmuch  as  the  right  to  an 
action  qwire  clausum  is  limited  to  one  or  two  cases  only,  and 
no  action  at  all  can  be  had  at  common  law  for  the  first  mis- 
chief, or  without  proving  a  scienter. 

2.  The  dog  is  a  noisy  animal,  and  may  in  that  way  become 
a  nuisance  and  be  destroyed.  Thus  it  has  been  holden  that 
a  dog  which  is  in  the  habit  of  haunting  the  dwelling-house  of 
another  by  day  and  night,  and  by  barking  and  howling  dis- 
turb the  peace  and  quiet  of  its  inmates,  and  cannot  be  other^ 
wise  prevented,  may  be  killed;  although  a  wanton  destruction 
of  a  dog  may  not  be  justified:  Brill  v.  Flagler,  23  Wend.  354. 
Whether  dogs  kept  on  the  premises  of  their  owner  may,  by 
their  noise,  become  nuisances  to  adjoining  proprietors,  and 
subject  their  owner  to  action  for  a  nuisance,  seems  to  be  an 
open  question.  An  elementary  writer  says  they  cannot  (1 
Hilliard  on  Torts,  2d  ed.,  644),  on  the  authority  of  Street  v. 
TugweUj  2  Selw.  N.  P.  1047,  where  an  action  was  brought  for 
keeping  a  kennel  of  pointers  so  near  the  plaintiff's  dwelling- 
house  as  to  disturb  his  family  during  the  daytime,  and  pre- 
vent them  from  sleeping  in  the  night,  and  there  was  a  verdict 
for  the  defendant.  But  that  case  has  been  doubted.  It  has 
been  remarked  that  Lord  Kenyon,  in  refusing  a  new  trial, 
intimated  that  if  the  nuisance  was  continued,  a  new  action 
could  be  brought,  which  was  an  intimation  that  an  action  could 
be  maintained;  and  Judge  Nelson,  in  Brill  v.  Flagler,  23 
Wend.  854,  plainly  intimates  that  the  decision  is  not  a  correct 
exposition  of  the  law.  And  if  the  noise  of  a  boiler  manufactory, 
Fish  V.  Dodgey  4  Denio,  811  [47  Am.  Dec.  254],  or  a  steam- 
engine,  DavidBon  v.  Isham,  9  N.  J.  Eq.  186,  may  be  a  nuisance, 
a  fortiori  should  a  kennel  of  pointers  who  disturb  the  sleep  of 
a  family  be,  for  undisturbed  sleep  is  not  merely  a  comfort: 
it  is  absolutely  necessary  to  health. 

3.  If  the  dog  be  ferocious  and  accustomed  to  bite  mankind, 
the  law  is  still  more  stringent  in  respect  to  the  duty  and  lia- 
bility of  the  owner,  and  the  right  of  others  to  destroy  it  Thus 
a  ferocious  dog  accustomed  to  bite  mankind  is  a  conmion  nui- 
•ance,  and  may  be  destroyed  by  any  one:  Barrington  v.  Tur- 
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ner^  8  Lot.  28;  Brawn  ▼.  OarpenUVy  26  Vt  638  [62  Am.  Dm. 
603];  XHmlop  ▼.  Snyderj  17  Barb.  561;  1  Hilliard  on  Torts, 
2d  ed.,  645.  In  England,  if  the  owner  permit  him  to  run  at 
large  upon  the  highway,  he  is  indictable  for  a  misdemeanor: 
Bum's  Justice,  678.  And  if  sued  for  the  killing  of  such  a 
dog,  the  defendant  need  not  allege  or  prove  a  scienter:  MaX' 
weU  ▼.  Palmertofif  21  Wend.  407.  The  keeping  of  such  a  dog 
is  wrongful  and  at  the  peril  of  the  owner,  and  therefore  prima 
fade  the  owner  is  liable  to  any  person  injured  by  such  a  dog, 
without  any  averment  or  proof  of  negligence  in  securing  or 
taking  care  of  it,  and  irrespective  of  any  question  of  negligence 
of  the  plaintiff:  May  v.  Burdett^  9  Q.  B.  101;  Card  v.  Com,  5 
Com.  B.  622.  It  has  been  doubted  whether,  in  respect  to  such 
a  dog,  the  owner  oould  plead  the  willful  misconduct  of  the 
plaintiff,  after  warning,  as  contributing  to  the  injury,  even  if 
it  was  the  sole  cause  of  it:  May  v.  Burdettj  9  Q.  B.  101.  ^  It 
may  be,"  says  Lord  Camden  in  that  case,  'Mf  the  injury  was 
solely  occasioned  by  the  willfulness  of  the  plaintiff  after 
warning,  that  may  be  a  ground  of  defense  by  plea  in  con- 
fession and  avoidance,"  and  it  would  seem  that  if  the  plaintiff 
have  knowledge  of  the  ferocity  of  the  animal,  and  provoke 
him  willfully,  he  should  be  considered  to  have  purposely 
brought  the  injury  on  himself,  and  be  left  to  bear  it,  although 
the  owner  of  the  dog  be  in  the  wrong  in  keeping  him:  1  Hil* 
liard  on  Torts,  2d  ed.,  652.  It  was  holden  expressly  by  Chief 
Justice  Lee,  in  Smith  v.  Pelah^  2  Stra.  1264,  that  the  owner  of 
such  a  dog  was  liable  when  he  was  accidentally  trodden  upon 
as  he  was  lying  at  the  owner's  door  and  bit  the  person;  '^for," 
said  the  chief  justice,  '4t  [the  injury]  was  owing  to  his  [the 
owner]  not  hanging  the  dog  on  the  first  notice.  And  the 
safety  of  the  king's  subjects  ought  not  to  be  afterwards  en- 
dangered." A  Uke  verdict  was  had  where  such  a  dog  was 
irritated  by  a  child  and  bit  it.  And  when  the  owner  of  such 
a  dog  has  permitted  him  to  run  at  large  on  his  own  premises, 
and  a  trespasser  has  been  bitten  by  him,  the  owner  has  been 
holden  liable:  Loamis  v.  Terry,  17  Wend.  496  [31  Am.  Deo. 
806];  Sherfey  v.  BarOey^  4  Sneed,  58  [67  Am.  Dec.  597]. 

The  principles  which  underlie  these  decisions  relative  to  a 
ferocious  dog  were  fully  discussed  by  the  late  Judge  Sherman, 
and  adopted  by  this  court  in  Johnson  v.  Patterson^  14  Conn.  1 
[35  Am.  Dec.  96],  which  was  an  action  brought  against  a  de* 
fendant  for  placing  poison  upon  his  own  land  so  that  it  could  be 
and  was  taken  by  the  plaintiff's  fowls  which  were  trespassing 
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A  man  may  not^in  this  country,  rue  dangerous  or  nnneoessary 
hurtniments  tor  the  protection  of  his  property  against  tres- 
paasers.  Such  instromenta  may  be  used  in  England,  but  the 
principles  on  which  their  decisions  purport  to  rest  are  not  sus- 
tainable or  applicable  here.  The  true  principles  of  the  com- 
mon law  are  recognized  here,  and  a  man  may  use  that  force 
which  is  necessary  to  protect  his  property,  and  no  more.  And 
he  may  keep  and  use  such  instruments,  and  no  other,  as  the 
aame  necessary  degree  of  force  will  Justify.  A  dog  is  an  in« 
strument  for  protection.  A  ferocious  one  is  a  dangerous  in* 
atrumenti  and  the  keeping  him  on  the  premises  to  protect 
them  against  trespassers  is  unlawful,  upon  the  same  principle 
that  setting  spring-guns  or  concealed  spears,  <nr  pladng  poison- 
ous food,  is  unlawful. 

This  review  shows  that  the  defendant  in  this  case  would 
haye  been  liable  at  common  law,  if  the  action  had  bera 
bcouf^t  in  that  form.  The  court  found  that  the  dog  was  fbro- 
elous,  accustomed  to  bite,  dangerous,  and  an  improper  animal 
to  be  kept  for  protection  in  the  daytime,  and  that  the  defend- 
ant knew  it.  The  defendant  had  no  right  to  keep  such  a  dog 
for  any  purpose,  unless  in  an  indosure  or  building,  in  the 
night  season,  and  cautiously  as  a  protection  against  criminal 
wxoog-doers,  nor  then,  perhaps,  if  his  sixe  and  ferocity  were 
such  as  to  endanger  life,  as  a  protection  against  anything  but 
a  felony  ^by  violence  or  surprise.''  Certainly  he  could  not 
keep  him  on  his  premises  in  the  daytime  in  such  manner 
that  a  person,  by  accident,  mistake,  or  a  vduntaiy  or  involun- 
tary trespass,  might  be  exposed  to  his  fury  and  be  injured. 
In  this  case,  if  the  plaintiff  was  a  trespasser  at  all,  he  was 
■o  unintentionally,  involuntarily,  and  by  mistake.  In  Beeh-. 
wUk  Y.  Shordikcj  4  Burr.  2092,  it  was  holden  that  such  a 
trespass  might  be  justified.  However  that  may  be,  the  com- 
mon law  clearly  protects  a  trespasser  against  a  ferocious  dog. 

And  this  review  of  the  common  law  will  serve  to  show  that 
the  statute,  literally  construed,  does  not  go  a  great  way  beyond 
it  In  respect  to  a  mischievous  dog,  it  makes  the  owner  liable 
for  the  first  injury  to  property,  and  without  regard  to  his 
knowledge  of  a  mischievous  propensity*  And  in  respect  to  a 
ferodous  one,  it  extends  the  liability  of  the  owner  to  every 
iqjury  to  the  person,  whether  the  owner  knew  of  his  ferocity 
or  not,  unless  committed  in  psoteotion  of  Us  master's  premises, 
igainst  a  felony. 
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That  it  was  the  ptirpose  of  the  law  thus  to  extend  protection 
to  persons  and  property,  farther  and  conclusively  appears  from 
an  examination  of  our  legislation  respecting  the  animal.  The 
owners  of  dogs  have  often  been  heavily  taxed  for  them,  and 
authority  given  to  kill  them  if  the  taxes  were  not  paid;  and 
if  running  at  large  without  a  collar,  they  may  be  killed  by 
any  one.  We  have  seen  that,  by  statute,  any  person  may  kill 
them,  if  found  at  large  doing  mischief.  In  1732,  an  act  was 
passed  providing  that  when  any  contagious  disease  broke  out 
in  any  town,  in  order  to  prevent  the  spreading  of  it  by  dogs, 
they  should  all  be  killed  by  their  owners;  and  if  they  did  not 
kill  them,  any  person  might  do  it.  In  1736,  it  was  enacted 
that  if  any  sheep  were  killed,  and  it  was  not  known  by  what 
dogs,  and  complaint  should  be  made  on  suspicion  to  the  se- 
lectmen or  sheep-master,  and  there  was  great  reason  for  sus- 
picion, they  might  order  the  dogs  to  be  killed;  and  that  the 
owners  of  such  suspected  dogs  should  be  liable  to  pay  for  the 
injury,  unless  they  could  prove  that  their  dogs  did  not  do 
the  mischief;  thus  not  only  depriving  the  owners  of  their 
property  in  the  suspected  dogs,  but  making  such  suspicion  a 
prima  fade  grotmd  of  liability  for  the  value  of  the  sheep. 
That  law  was  in  force  when  the  statute  in  question  was  passed, 
and  until  the  revision  of  1821.  In  1765,  an  act  was  passed 
reciting  in  the  preamble  that  much  mischief  had  been  done  by 
dogs,  and  that  the  hydrophobia  was  prevalent,  and  authorizing 
the  selectmen  of  towns  to  make  rules,  orders,  and  regulations 
for  confining,  restraining,  killing,  and  destroying  them,  and 
providing  penalties  for  enforcing  such  orders.  This  power  was 
subsequently,  in  1798,  transferred  to  two  justices;  and  in  1853, 
like  power  was  given,  concurrently,  to  towns,  and  thu3  it  re- 
mains. In  1789,  an  act  was  passed  making  the  owners  of  dogs 
liable  for  all  damage  they  might  do  to  sheep,  '^  although  such 
owner  or  owners  may  not  have  known  such  dog  or  dogs  to  be 
accustomed  to  do  such  mischief," — thus  abrogating  the  com- 
mon-law doctrine  of  scienter.  Nine  years  afterwards,  in  1798, 
the  statute  in  question  was  passed,  abrogating  it  as  to  persons 
and  property  generally,  and  both  remained  on  the  statute- 
book  till  the  revision  of  1821,  when  that  expressly  relating  to 
sheep  was  omitted,  and  the  general  and  comprehensive  one  of 
1798  retained.  It  is  not  to  be  supposed  that  the  revisers  or 
jthe  legislature  of  1821  intended  to  withdraw  any  protection 
from  sheep,  or  that  they  deemed  them  more  entitied  to  it  than 
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men,  or  that  the  change  was  made  in  fEiyor  of  property  in  dogs; 
or  for  any  other  reason  than  because  they  were  engaged  in  the 
work  of  simplifying  and  condensing  the  laws,  and  thought  the 
statute  in  question  broad  enough  to  cover  the  whole  groundf 
and  therefore  omitted  the  others. 
A  new  trial  is  not  advised: 

In  this  opinion  the  other  judges  concurred. 


Doo8»  Pbofxbtt  nr:  See  WheaUey  v.  Harrii^  70  Am.  Deo.  258»  and  note 
flitiiig  tiie  principal  oaae;  State  t.  McDt^fie^  69  Id.  516.  Tlie  principal  case  ia 
eited  in  Blair  t.  Forehand^  100  Mass.  141,  to  the  point  that  doga  have  alwaya 
been  held  by  American  coorta  to  be  entitled  to  leaa  legal  regard  and  proteo- 
lion  than  more  harmleaa  and  naefol  domeetio  anima]ii. 

OwNSB  OF  Dakoerovs  Awtmai.  18  LiABiJi  foT  any  damage  done  by  hia^ 
after  notice  of  one  act  of  misbehayior:  SUredge  t.  EOiott,  41  Am.  Deo.  7I7| 
and  note;  HkuXkff  t.  nmermmt  15  Id.  883^  the  animal  in  thia  oaae  being  a 

Doo»  i»mgm»  Pmsoir  mat  Oommit  Trispim  by  entering  alone  npoQ 
the  land  of  one  not  the  owner:  See  note  to  TamiwoKida  B.  B*  Oo,r,  Munget^ 
49  Am.  Dec.  256. 

Doo,  WHEET  MAT  BS  Kn.T.iD^  and  the  killing  jnatified:  HintUqf  r.  Emtt 
•an,  15  Am.  Dec  883;  note  to  Tomawanda  B.  B.  Co,  t.  JTiM^er,  49  Id.  200| 
Brawn  t.  CarTpeider^  62  Id.  60S. 

Doo,  WHKir  Biooifis  NuiSAifOB:  Braum  t.  Oarpentert  62  Am.  Dec  603,  and 
Bote  605;  note  to  LoomU  t.  Terry^  31  Id.  810. 

I^AsniTT  OF  OwKXB  FOB  Damaobs  dono  by  hia  dog:  HinekUyT.  Emermm^ 
15  Am.  Dec  383;  note  to  Loomk  r.  IVny,  Hid.  SIO|  and  thoaa  to  A&e^T. 
BarOeg,  67  Id.  597-699. 

Doo,  AonoN  FOB  In jubdeb  to^  wbdt  Lzbi:  See  Dodtm  t.  Jfod^  88  Aa. 
Dec  677;  Perry  t.  P^^ppa,  51  Id.  887;  ^S^ftife  t.  jreZ>t(^  69  Id.  516,  and  notea 
totheeecaaea;  Wheaikgr. Harris,  10 1±26S. 

DOG9  LUVBT  BT»  WBBV  HOT  NbOBBBABT  TO  ALUOB  OB  PBOVB  SCIBIITBB: 

See  Ang/UB  t.  Badm,  8  Am.  Dec  626. 

Hbolbot  of  Owkbb  of  V1010U8  Doo  rendera  him  prima  fade  liable  to 
eivecy  peraon  who  ia  injured  by  aadi  animal,  after  notice  of  ita  Ticiooa  dia- 
poaitiop.  It  doea  not^  however,  render  him  abaolntely  liable  Wm  negligence 
wiU  not  render  him  Uable,  if  the  negligence  of  the  injured  party  contributed 
to  aooh  injury:  WSRaniB  r.  Morag,  74  Ind.  28,  citing  the  principal  caac  And 
in  oaae  of  a  mad  dog^  there  can  be  no  preenmption  that  hia  rabid  condition  ia 
the  owner'a  fanlti  unleaa  he  haa  reaaon  to  beUere  that  the  dog  had  been  bitten 
by  a  rabid  creature,  and  had  neglected  to  restrain  or  destroy  him  afterwards. 
In  such  oaae,  the  oommon  law  would  afford  suitable  remedy:  EllkU  t.  Hen, 
89  Mich.  203.  The  prooeneoa  of  the  dog  to  madness  ia  one  of  the  chief  causea 
which  haa  led  to  theatatutory  regulationa  concerning  him:  Id.  205,  alao  citing 
the  principal  caac 

Although  Mait  mat  hatb  Such  Bight  of  property  in  a  dog  aa  to  entitle 
Um  to  »*>^^«<^^«  an  aetioQ  lor  its  unlawful  taking  or  deatruction,  yet  he  can 
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hmf  BO  lobh  iitoi^i^  in  tiia  dof  m  ooald  Im  llie  lol^eol  of  a  ptowoBtioo  lor 
htomj  a*  oommoii  law:  TWa  ^  IFUitoii  t.  Towa  ^  IToiImh  48  Oobil  S86b 
oitizig  tho  prinoq^  oaaa. 

Wholb  Case  ojumor  bs  BBOUOHor  uf  for  zo?iew»  bol  only  tlia  partjenlar 
matter  oooiplaiiiod  of  in  the  admierinn  or  rejeotion  of  eridenoe^  or  the  mlingi 
ef  the  ooort  upon  qneitioiie  of  law  ariibg  in  the  ease:  Oofm  t.  Aailam»  SI 
Oonn.  01»  citing  the  prindpal  oaaa.    , 

Tki  nmraiFAL  cm  n  mnso  in  ffoUi  t.  Boe,  88  (Hilo  St  846^  wbna  it 
waa  held  tiiat  althoo^  dogi  ai«  Indnded  hi  the  gHMral  BMMM  ef  1 
«^,  thif  OMj  to  aohjeotad  to  aa  additionl^er  < 
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Cook  v.  Gray. 

Amov  m  Bbbaum  ffr(iTrrt--Otr.iiiiTiTm-nKwiMrT  — fin^^^*^  of 
«iillj  WM  «nl»td  inlo^  and  JndgiiMnt  nodtnd,  vnder  a  iMate  i 

vpoa  A  JndgiiMnt  reoorered  bj  a  party  not  a*  tfaa  time  a  iwidflnt  of  the 
■IbH  withoat  an  affidavit  of  fraud  againat  dafendant  Snbaeqnently  a 
■tatnta  was  paiaad  repealing  the  abore  retirements  and  oontaining  no 
ifiiig  olaaae  aa  to  pending  aoiti.  After  this  a  writ  of  eopfat  ad  Mllf 
Jkttmtimm  iawied  on  the  jndgment  withont  ■nob  affidavit  of  frand.  ffeU 
tiMt  tiio  repealing  atatntedid  not  impair  tiio  obligation  aa  to  ball,  but 
merely  mo^Kfied  the  remedy. 

toffwriTUBi^  WBiui  It  OAmror  Ikpaxb  OBUomoor,  may»  at  pleaanie^  r«ga* 
late  the  remedy,  both  aa  to  past  and  fntore  eontractfc 

Bulb  hut  zv  ABoanm  of  Bxpbob  BvzDBircs  of  l^gldatlTe  intwt  tiiat  a 
law  ahonld  operate  retroepeetively»  the  oonrt  wiU  not  oo  oonstme  il^  baa 
no  i^plloaticQ  to  a  repealmg  atatate  not  aflboting  seated  rlghti^  merely 
operating  on  tiio  remedy,  and  oontaining  no  aaving  daaae  aa  to  pending 
anlti*    fihudi  atatnte  wUl  bare  a  retroaotiTe  operaticm* 

Tm  opinioii  oontaiiui  ihe  fiaetB. 

PaUenom  and  Bayard^  toit  the  plaintiff. 

BaU$  and  Camegy$y  for  the  defendant. 

By  Court,  GiLFDr,  C.  J.  This  case  comes  up  on  a  case 
stated,  and  qnestions  reserved  for  hearing  bdbre  all  the 
Jndges. 

It  appears  from  the  record  that  the  plaintiff,  Andrew  D. 
Cook,  instituted  suit  against  one  George  Ooss,  on  the  12ih  of 
Jnly,  1866;  that  Andrew  C.  Gray  became  the  qwdal  bail  of 
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Ck)6B  on  the  10th  of  September,  1857;  and  that  judgment  was 
recovered  against  the  latter  on  the  23d  of  November,  1859. 

On  the  14th  of  March,  1860,  a  writ  of  ca.  sa.  was  sued  out 
against  Gk)S8,  returnable  to  the  next  May  term,  which  in  due 
course  was  returned  by  the  sheriff  non  ett  inventw.  Both 
Cook  and  Goss  were  non-residents  of  this  state  at  the  time  the 
judgment  was  recovered. 

A  writ  of  scire  facias  was  sued  out  against  Andrew  C.  Oray, 
as  special  bail,  on  the  10th  of  June,  1860,  returnable  to  the 
November  term  following. 

At  the  time  Mr.  Oray  became  special  bail,  the  fiftyHseoond 
section  of  chapter  111  of  the  revised  statutes  of  this  state  was 
in  fiill  force. 

By  the  concluding  paragraph  of  this  section,  it  is  declared 
that  no  writ  of  capias  ad  satisfaciendum  shall,  in  any  case,  be 
issued  upon  a  judgment  at  the  suit  of  a  person  not  at  the  time 
such  judgment  is  recovered  residing  within  this  state,  without 
an  affidavit  of  fraud  first  made  and  filed,  as  thereinbefore  is 
specially  provided.  Afterward,  on  the  21st  of  February,  1859, 
for  reasons  not  generally  understood,  the  legislature  was  in- 
duced  to  repeal  the  said  concluding  paragraph  of  section  52. 
This  was  done  after  the  entering  of  special  bail,  and  before  the 
recovery  of  judgment  against  Goss.  The  repealing  act  con- 
tains no  saving  as  to  pending  suits;  it  merely  declares  that 
^the  concluding  paragraph,  being  the  last  six  lines  of  section 
62  of  chapter  111  of  the  revised  statutes  of  the  state  of  Dela- 
ware, be  and  the  same  hereby  is  stricken  out  and  repealed." 

No  affidavit  of  fraud  was  made  and  filed  by  the  plaintiff 
prior  to  the  issuing  of  the  writ  of  capias  ad  satisfaciendum; 
and  this  circumstance,  in  connection  with  the  construction  to 
1)6  given  to  the  act  of  the  legislature  of  the  21st  of  February, 
1859,  has  given  rise  to  the  controversy  in  this  suit, — a  contro- 
versy involving  a  consideration  of  the  power  of  a  state  to  change 
or  modify,  by  legislation,  the  remedies  given  by  the  existing 
law  for  the  enforcement  of  contracts. 

Upon  this  state  of  facts  two  questions  have  been  submitted 
fiur  our  decision:  1.  Whether  the  repealing  statute  of  the  21st 
of  February,  1859,  impairs  the  obligation  of  the  contract 
entered  into  by  the  defendant,  as  special  bail;  2.  Whether 
the  said  repealing  statute  should  be  so  construed  as  to  give  to 
it  a  retrospective  operation.  Both  of  these  questions  have 
been  very  elaborately  and  ably  argued  by  counsel  on  both 
sides;  and  most  of  the  authorities  having  a  bearing  upon  the 
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•iibject  have  been  brought  taour  attention.  We  propoee  to 
ccmsider  these  questions  in  the  order  in  which  they  have  been 
presented. 

In  regard  to  the  first,  it  may  be  proper  to  observe  generally 
that  a  diistinction  is  taken  in  the  books  between  a  contract 
and  the  obligation  of  a  contract.  Indeed,  the  distinction 
fleems  so  manifest  from  the  very  terms  of  the  constitution,  as 
to  require  no  aid  from  judicial  interpretation  or  authority  to 
support  it.  A  contract  is  defined  to  be  a  compact  between  two 
or  more  persons;  or  an  agreement  to  do  or  not  to  do  a  par- 
ticular thing.  It  matters  not  whether  the  contract  be  executed 
m  executory, — expressed  in  terms  or  implied  by  law.  It  may 
in  form  be  a  grant,  which  in  efiect  is  a  contract,  but  a  contract 
executed,  the  obligation  of  which  continues  to  exist  for  its 
protection.  The  constitution  makes  no  discrimination  what- 
ever between  difierent  kinds  or  classes  of  contracts.  By  its 
terms  and  its  spirit,  it  comprehends  and  takes  under  its  pro- 
^»ction  all  that  are  valid  of  every  description. 

The  obligation  of  a  contract,  that  is  to  say,  the  civil  obligation, 
— for  this  alone  as  distinguished  from  the  merely  moral  obliga* 
tion  is  intended  to  be  protected  by  the  constitution, — is  that 
law  which  binds  a  party  to  perform  his  undertaking;  and  it 
consists  in  the  effective  force  of  the  law  which  applies  to 
and  compels  performance  of  the  contract,  or  a  compensatory 
equivalent  in  the  way  of  damages  for  non-performance.  It  is 
not  in  the  contract  itself  that  the  obligation  as  an  inherent 
quality  can  properly  be  said  to  reside,  but  in  the  law  of  the 
contract. 

The  broad  and  unqualified  doctrine  that  the  existing  laws 
of  a  state  enter  into  and  form  an  essential  part  of  the  contract 
would,  it  seems,  if  carried  out  to  its  logical  results,  operate 
most  injuriously  in  restraint  of  the  legislative  power  of  the 
states  over  subjects  hitherto  considered  as  being  clearly  withii^ 
their  legitimate  jurisdiction.  Do  all  the  laws  of  the  state 
enter  into  and  form  part  of  the  contract  ?  If  not  all,  then 
what  portion  of  them  ?  And  where  are  we  to  draw  the  line 
of  discrimination  between  those  that  enter  into  the  contract, 
as  one  of  its  conditions  or  stipulations,  and  those  which  do 
not?  This,  at  least,  is  certain:  the  doctrine  that  the  law  of 
the  remedy  enters  into  the  contract  finds  no  sanction  in  the 
decisions  of  Chief  Justice  Marshall  or  the  other  great  judges 
of  his  day;  and  the  only  decisions  which  seem  to  give  counte- 
nance to  such  a  doctrine  are  of  comparative  modem  origin, 
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and  olaixn  a  different  paternity.  It  would  appear,  theiefbre, 
to  be  the  part  of  wisdom  to  adhere  to  the  old  doctrine  that 
whilst  the  laws  of  a  state  where  a  contract  is  made  determine 
its  validity,  constniction,  and  obligation,  they  do  not  in  fact 
enter  into  and  become  an  essential  part  of  the  contract  itself. 

The  distincti(m  between  the  obligation  of  a  contract  and  the 
remedy  for  its  enforcement  onght  to  be  considered  as  well 
established.  It  was  first  authoritatively  settled  in  the  year 
1819,  in  the  case  of  Sturges  v.  Crowninshteldj  4  Wheat  122. 
Chief  Justice  Marshall,  who  delivered  the  decision  of  the  court 
in  that  case,  says  that  '^the  distinction  is  founded  in  the 
nature  of  things,  and  that  without  impairing  the  obligation  of 
the  contract  the  remedy  tuay  certainly  be  modified  as  the 
wisdom  of  the  legislature  shall  direct"  And  this  doctrine 
has  been  recognised  and  affirmed  by  a  long  series  of  dedsioiui 
from  that  day  to  this. 

In  the  case  of  Charle$  Biver  Bridge  y.  Warren  Bridge^  11 
Pet  681,  Mr.  Justice  McLean  declares  ^  that  after  a  careful 
examination  of  the  questions  adjudged  by  the  suineme  courts 
they  seem  not  to  have  decided,  in  any  case,  that  the  contract 
is  impaired,  within  the  meaning  of  the  federal  ooDstitutiouy 
where  the  acti(m  of  the  state  has  not  been  on  the  contract" 
Even  as  late  as  the  case  of  BuHer  v.  Pemuylrama,  10  How. 
416,  the  supreme  court  say  that  the  contracts  designed  to  be 
protected  by  the  tenth  section  of  the  first  article  of  the  consti* 
tution  of  the  United  States  are  ^^  contracts  by  which  perfect 
rights — certain,  definite,  fixed,  private  rights  of  property — 
are  vested."  What  vested  right,  what  property,  can  a  party 
have  in  a  mere  remedy?  The  same  distinction  between  the 
obligation  and  the  remedy  is  to  be  found  in  Mamm  v.  HcAle^  12 
Wheat  870.  Also  in  Brmton  v.  ZtniM,  1  How.  816,  where 
Chief  Justice  Taney  says:  '^  A  state  may  undoubtedly  regulate 
at  pleasure  the  mode  of  proceeding  in  its  courts,  in  relation  to 
past  contracts  as  well  as  future.''  So  also  in  McCradcen  v. 
Haywardj  2  Id.  608,  in  whioh  Judge  Baldwin  concedes  the 
power  of  the  state  to  ^  prescribe  and  shape  the  remedy."  We 
might  cite  many  other  authorities,  but  it  is  not  our  purpose  to 
go  into  a  critical  examinatimi  of  the  numerous  decisions  bear- 
ing more  or  less  directly  on  the  question,  which  have  been 
made  in  the  federal  and  state  courts.  The  distinction  may, 
perhaps,  be  considered  a  nice  one,  and  it  may  sometimes  be 
very  difficult  to  determine  whether  a  law  affects  the  remedj 
or  impaixB  the  right 
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Nerertheless,  wifhoat  undertaking  to  criticise  the  wisdom  of 
the  distinction,  it  is  surely  enough  for  us  to  know  that  it  has 
been  authoritatively  settled  and  uniformly  held  by  the  federal 
tribunals.  But  whilst  I  say  this,  I  must  in  candor  admit  that 
the  cases  of  Bronson  v.  Kinzte^  1  How.  315,  and  McCracken  v. 
Haywardj  2  Id.  608,  go  further  in  fEtvor  of  the  theory  that  the 
existing  law  is  incorporated  into  the  contract  than  any  of  the 
cases  which  preceded  them;  and  that  ihey  have  a  tendency, 
especially  the  latter,  to  confine  the  operation  of  the  distinction 
between  the  right  and  the  remedy  within  narrower  limits  than 
is  justified  by  preyious  decisions  in  the  same  court 

It  is,  however,  worthy  of  remark,  in  respect  to  these  cases, 
that  they  might  have  been  dedded  on  other  grounds,  without 
touching  the  constitutional  question;  that  the  court  was  not 
unanimous;  that  they  were  decided  without  argument  on  the 
constitutional  question;  and  that,  in  fietct,  they  constitute  an 
unwise  departure  fixmi  the  settled  practice  of  the  court,  never 
to  decide  so  grave  a  question  as  the  constitutionality  of  a  state 
law,  unless  the  question  were  necessarUy  involved  in  the 
decision  of  the  case  befiurethe  court  In  neither  of  these  cases 
was  the  question  of  the  constitutionality  of  the  laws  of  Illinois 
properly  before  the  court  tor  its  decision. 

By  the  act  of  Congress  of  the  29th  of  September,  1789,  it  was 
provided  '^that  the  forms  of  writs  and  executions,  except  their 
style,  in  the  circuit  and  district  courts  in  suits  at  common 
law,  shall  be  the  same  in  each  state  respectively  as  are  now 
used  or  allowed  in  the  supreme  courts  of  the  same."  And  by 
the  act  of  the  8th  of  May,  1792,  this  provision  is  substantially 
re-enacted, ''  sutgect  to  such  alterations  and  additions  as  the 
courts  respectively  shall  in  their  discretion  deem  expedient" 

On  the  2d  of  March,  1793,  Congress,  by  another  act,  declared 
in  substance  that  writs  o{fi.  fa.^  issuing  out  of  the  courts  of  the 
United  States,  should,  as  to  their  execution  and  the  appraise- 
ment of  property  taken  under  them,  conform  to  the  practice  in 
simlar  proceedings  in  the  state  oourts. 

Under  this  state  of  the  law,  the  cases  of  Wayman  v.  South- 
ardj  10  Wheat  2,  and  Bank  of  United  States  v.  HdUtead,  Id. 
61,  arose,  involving,  as  it  was  thought,  the  constitutionality  of 
certain  laws  of  the  state  of  Kentucky  in  relation  to  execution 
process;  but  the  supreme  court  of  the  United  States  held  that 
the  acts  of  Congress  of  1789  and  of  1792  did  not  apply  to 
states  subsequently  admitted  into  the  Union;  and  that  as  the 
Kentucky  statutes  had  not  been  adopted  by  the  circuit  court 
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of  the  United  States  for  the  state  of  Kentucky,  they  did  not 
apply  to  the  United  States  courts.  The  supreme  court,  there- 
fore, declined  to  decide  the  question  of  the  constitutionality  of 
those  laws. 

In  consequence  of  these  decisions,  Congress  passed  the  pro- 
cess act  of  May  19, 1828,  which  declares  ^Hhat  writs  of  execu- 
tion and  other  final  process  issued  on  judgments  and  decrees 
rendered  in  any  of  the  courts  of  the  United  States,  and  the 
proceedings  thereupon,  shall  be  the  same  as  are  now  used  in 
the  courts  of  the  states."  And  it  provided  ''  that  it  should  be 
in  the  power  of  the  courts,  if  they  see  fit,  in  their  discretion, 
by  rules  of  court,  so  far  to  alter  final  process  in  said  courts  as 
to  conform  the  same  to  any  change  which  may  be  adopted  by 
the  legislature  of  the  respective  states  for  the  state  courts." 

By  this  law  of  1828,  the  circuit  court  had  authority  to- adopt 
the  Illinois  statutes  in  regard  to  final  process.  But  its  author- 
icy  was  to  adopt  them  as  a  whole,  and  not  in  part  only.  *  The 
circuit  court,  however,  undertook  to  alter  and  adopt  them  in 
part  only,  which  was  not  warranted  by  the  act  of  Congress  of 
1828,  and  so  the  supreme  court  held.  Hence  there  was  no 
adoption  of  the  Illinois  statutes  according  to  the  meaning  of 
the  act,  and  the  question  of  their  constitutionality  was  not 
legitimately  before  the  court  for  adjudication.  And  yet  a 
majority  of  the  judges  assumed,  contrary  to  the  settled  prac- 
tice of  tiie  court,  to  decide  without  argument  a  grave  constitu- 
tional question  not  properly  before  them,  and  the  deciding  of 
which  was  not  necessary  to  the  decision  of  the  cases  before 
the  court.  Judge  McLean,  in  dissenting  firom  the  opinion  of  the 
majority  of  the  court,  says  that  the  points  certified  from  the 
circuit  court  "would  be  answered  by  saying  that  the  acts  of 
the  legislature  referred  to  can  have  no  operation  in  the  case." 
And  he  expresses  his  regret  that  the  court  deemed  it  "  neces- 
sary or  proper  to  consider  the  constitutionality  of  the  above 
acts,  and  holding  them  unconstitutional," — the  decision  of  the 
matters  before  the  court  not  requiring  this  judgment.  And  he 
remarks,  "It  is  the  more  to  be  regretted,  as  there  was  no  argu- 
ment, written  or  oral,  to  sustain  these  laws." 

Mr.  Justice  Catron  says,  in  the  case  of  McCracken  v.  Hay^ 
ward^  2  How.  608:  "  I  have  formed  no  opinion  whether  the 
statute  of  Illinois  is  constitutional  or  otherwise.  The  questi(m 
raised  on  it  is  one  of  the  most  delicate  and  difficult  of  any 
presented  to  this  court;  and  as  our  decision  affSscts  the  state 
courts  throughout  in  their  practice,  I  feel  unwilling  to  form  or 
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exprees  any  opinion  on  so  grave  a  questiony  nnless  it  is  pre* 
eented  in  the  mort  undoubted  form,  and  argued  at  the  bar." 

Under  these  circumstances,  we  may  well  view  with  caution 
the  tendency  of  these  decisionB  to  ignore,  to  some  extent,  at 
least,  the  distinetion  between  the  right  and  the  remedy, — a 
tendency  which  finds  no  sanction  in  the  previous  decisions  of 
the  court,  and  which,  as  it  appears  to  us,  would  be  both  un- 
sound and  unwise  to  follow. 

It  has  been  insisted  for  the  defendant  that  the  fifty-second 
section  formed  part  of  the  contract  of  bail,  and  that  as  a  con- 
sequence the  making  and  filing  an  affidavit  of  fraud,  as  pre- 
scribed by  that  section,  became  a  condition  precedent  to  the 
issuing  of  the  writ  of  capias  ad  ULtirfaeimdwa.  li  this  posi- 
tion be  sound,  the  plaintiff  must  fail. 

But  it  is  to  be  remarked  that  the  entire  chapter  to  which 
the  fifty-second  section  belongs  has  relation  to  the  remedy, — 
its  whole  object  being  to  regulate  execution  process.  Now,  all 
the  processes  in  a  cause,  whether  original,  mesne,  or  inter- 
mediate or  final,  are  of  the  remedy.  In  a  general  or  compre- 
hensive sense,  the  term  '^process  "  signifies  all  the  proceedings 
in  action,  from  its  inception  to  its  conclusion.  All  that  the 
legislature  has  done  has  been  to  alter  the  mode  of  procedure, — 
to  do  away  with  the  affidavit  of  fraud,  which  before  the  repeal 
was  but  one  of  a  series  of  steps  or  processes,  each  tending  to 
the  same  end,  and  all  belonging  to  the  remedy.  If  arrest  and 
imprisonment  are  of  the  remedy,  as  it  must  be  conceded  they 
are,  why  is  not  the  affidavit  of  fraud  of  the  same  character? 
And  if  it  is  competent,  as  it  undoubtedly  is,  for  the  legislature 
to  abolish  imprisonment  as  to  past  contracts,  without  impair- 
ing the  obligation,  why  may  not  the  state  by  the  same  instru- 
mentality constitutionally  dispense  with  an  affidavit  of  fraud? 
We  confess  ourselves  unable  to  discover  any  satisfSactory  rea* 
eon  why  it  may  not  do  so. 

We  tliink,  therefore,  that  the  repealing  statute  did  not  touch 
the  obligation,  but  merely  modified  the  remedy.  Having 
arrived  at  this  conclusion,  it  remains  for  us  to  consider  the 
second  question,  as  to  whether,  according  to  the  settled  rules 
of  construction,  the  repealing  statute  can  be  given  a  retro- 
spective operation.  Whether  it  is  just  or  wise,  as  a  general 
thing,  to  pass  retrospective  laws,  is  not  the  question.  We 
must  be  content  to  administer  the  law  as  we  find  it  settled  by 
authority,  and  not  as  we  would  have  it  to  be.  We  have  abun- 
dant authority  fx«  saying  that  the  states  may  enact  such  law& 
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Nothing  oertainly  can  be  fcmnd  either  in  the  federal  oonetlto- 
tion  or  the  oonstitation  of  ihie  state  prohibiting  them,  nnleei 
they  are  properly  ex  poH  faeto  laws,  or  laws  impairing  the  ob- 
ligation of  oontractB.  Subject  to  these  exceptions,  the  ooosti- 
tational  powers  of  the  state  cannot  be  doubted. 

But  it  is  contended  that,  in  the  absence  of  express  evidence 
of  legislative  intent  that  the  law  should  operate  retrospect^ 
ively,  the  court  will  not  so  construe  it.  And  this  is  true  as  a 
general  proposition,  but  it  is  not  so  universally,  as  we  shall 
presentiy  endeavor  to  show. 

Numerous  cases  have  been  cited  by  the  counsel  for  the  d^ 
fendant  in  support  of  this  position,  all  of  which  have  been 
carefully  examined:  OiUmore  v.  Shooter^  2  Mod.  810;  Caueh  r. 
Jeffriesj  4  Burr.  2460;  Moon  v.  Dwrdenj  2  Exch.  33;  Dash  r. 
Van  Kleeekj  7  Johns.  477  [5  Am.  Dec.  291];  John$on  v.  Bur- 
reU,  2  Hill,  238;  PeopU  v.  Carual,  6  N.  Y.  468;  Boyd  t.  Bar- 
rengefj  28  Miss.  268;  Plumb  v.  Sawyer,  21  Conn.  851;  Bedford 
r.  ShiOingj  4  Serg.  &  B.  401  [8  Am.  Dec.  718]. 

Whilst  we  find  no  fault  whatever  with  the  law  of  these  caseSi 
it  is  proper  to  remark  that  they  differ  from  the  case  before  uf 
in  very  important  particulars.  They  are  all,  I  think,  without 
exception,  cases  relating  to  positive  enactments,  and  Wolving 
vested  rights,  of  one  kind  or  another.  The  case  which  we  are 
called  on  to  decide  is  the  case  of  a  repealing  statute,  involving 
no- right  of  the  defendant,  either  vested  or  inchoate,  but  sim- 
ply effecting  a  modification  of  the  plaintiff's  remedy. 

The  authorities  clearly  distinguish  between  these  different 
kinds  of  statutes  as  to  the  construction  to  be  given  them* 
Hence  we  find  the  rule  which,  as  to  positive  enactments,  re- 
quires express  evidence  of  l^a;islative  intent  in  order  to  give 
them  retroactive  effect,  has  been  held  not  to  apply  to  repealing 
statutes.  Indeed,  it  would  seem  that  the  simple  fact  of  an  ab- 
solute repeal  of  a  former  statute,  without  any  express  saving 
clause,  is  so  inherentiy  significant  of  an  intent  to  do  away 
utterly  with  everything  which  may  have  arisen  under  the  ab- 
rogated statute,  unless  protected  by  the  prohibitions  of  the 
federal  constitution  as  to  require  the  courts  to  give  the  repeal- 
ing act  a  retroactive  operation:  BuUer  v.  Palmerj  1  Hill,  324. 
Dwarris,  in  his  treatise  on  statutes  and  their  construction, 
page  676,  declares,  as  the  result  of  the  English  cases,  that 
''  when  an  act  of  Parliament  is  repealed,  it  must  be  ccmsideredi 
except  as  to  transactions  passed  and  closed,  as  if  it  had  never 
existed."    And  Chief  Justice  Tindal,  in  speaking  of  the  eflEbet 
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of  a  repealing  rtatate,  sajs:  '^I  take  it  to  be,  to  obliterate  the 
statate  repealed  as  completely  from  the  reoords  of  Parliament 
as  if  it  had  never  passed,  and  that  it  most  be  considered  as  a 
law  that  never  existed,  except  for  the  purpose  of  those  actions 
or  suits  which  were  commenced,  prosecuted,  and  concluded 
while  it  was  an  existing  law":  Key  v.  OoodwiUf  4  Moore  &  P. 
841;  Surtees  v.  EUismj  9  Bam.  &  C.  760;  Magga  v.  Hunt^  4 
Bing.  212;  Key  v.  Ooodimi,  6  Id.  676;  MiUer^a  Casej  1 W.  Black. 
451;  Bex  v.  Justicea  of  London^  8  Burr.  1456. 

Thid  same  doctrine  is  recognused  by  the  supreme  court  of 
the  United  States  in  YeaUm  v.  United  SiaUSj  6  Cranch,  281, 
and  in  Schooner  ScLcJiel  v.  United  StateSj  6  Id.  829,  where  it 
was  held  that  the  repeal  of  a  statute  giving  a  penalty  puts  an 
end  to  all  actions  pending  for  penalties  under  the  act  at  the 
time  of  passing  the  repealing  statute.  And  this  doctrine  ap- 
plies as  well  to  civil  as  criminal  proceediugs:  Butler  y.  Palmer^ 
1  Hill,  824;  Stoever  v.  IrnmeUj  1  Watts,  268;  Hampton  v.  Com^ 
wmwealth^  19  Pa.  St  829. 

We  do  not  mean  to  be  understood  as  maintaining  that  the 
power  of  the  legislature  over  the  remedy  is  xmlimited.  To 
abrogate  all  process,  and  thus  take  away  all  remedy,  would 
amount  to  an  actual  denial  of  justice,  and  would  in  ^ect  im- 
pair the  obligation  of  contracts.  In  this  case,  however,  neither 
the  right  nor  the  remedy  is  impaired;  on  the  contrary,  the 
latter  is  merely  improved  and  facilitated. 

Considering  that  the  repealing  act  of  February  21, 1859,  did 
not  impair  the  obligation  of  the  contract  of  bail,  nor  interfere 
with  any  vested  or  inchoate  right  of  the  defendant,  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  and  we  shall 
therefore  so  certify  to  the  superior  court  for  New  Castle  County. 

All  the  judges  concurred  in  the  fbregouig  oinnion,  with  the 
exception  of  Wootten,  J.,  dubttonto,  but  who  expressed  no  dis- 
itingq^nion. 


PowxE  OF  Lmulasubs  ovkr  BnfMDfT:  See  Chriettr.  Bam,  61  Aaou  Dm. 
134;  Lord  t.  Ckadbomw,  66  Id.  290;  Foil  Bamibaeh  y.  Bade,  76  Id.  283; 
Reaper^  Bank  ▼.  WiUard,  Id.  755,  and  cited  catei  in  note  thereto.  As  to  re- 
pealing statate,  aee  Chffin  ▼.  Bkk,  71  Id.  569,  and  note.  Ab  to  amendatory 
met,  see  Wk^ple  t.  Farrar,  64  Id.  99.  As  to  past  or  fatore  o<mtraot8,  see 
Am^^v.  ^eteMi,62Id.604^aiidnote  702;  Van  Bammba4JkY.  Bade,7eid. 
S83,  and  note  293.  Aatoaflbetingyestedz3|^t%seeC<2^siT.i2kiA,26Id.55^ 
and  note  567. 

BxpXAL  OF  STilTUTl^  efCsot  on  pending  aotioos:  See  note  to  Stqphtimm  ▼. 
Doe^  46  Am.  Dec  496;  AhboU  r.  OommomoeaUh,  34  Id.  492;  and  note. 
AM.  DSC.  Vol.  LXXXI— U 
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TbUBTBBS    of     IkTBBNAL     IlCPBOVBMBNT     FVND    9. 

Bailby. 

riO  rLOUDA,  US.] 

Owm  OF  BoHM  XV  IXTKBHAL  iMPBOTSMnT  Fuvh^  iniwd  bj  tMm  «f 
the  Florida Mt  of  Jtaauaj  6, 1866,  and  known MtiM  ''Intenial  Improfo- 
mont  Aoti"  maj  enjoin  the  troateet  of  laoh  fond  from  applying  it  to  anj 
other  porpoeea  than  those  ipeoified  in  the  aot»  lo  aa  to  endanger  hie 
daim  bj  IfrwfimiTig  hia  ■eoority;  eren  thooj^  each  applioation  sboold  be 
under  the  ooimnand  of  a  labeeqaent  act  of  the  legieUtme. 

LaanLATUBB  oah  ekmirm'UTiowALLT  Pass  No  Act  impairing  tiie  obligatiaa 
of  oontraote,  and  when  it  attempts  to  do  bo»  it  it  the  eolemn  dnty  of  the 
Judicial  department  to  declare  each  law  nnll  and  void. 

WwES  Law  is  in  its  Nattri  a  oontraet,  and  when  abeolnte  lighta  have 
Tested  under  it^  a  repeal  of  the  law  cannot  direst  those  rights. 

LnnLATUBX  MAT  BT  AoT  ccQvey  in  trusty  pledge,  or  mortgage  for  the  bsnsfit 
of  those  who  may  aid  in  the  ocnstmcticn  of  certain  ''internal  impraye» 
ments,"  a  fond  already  existing  and  possessed  by  the  state.  It  is  not 
necessary  to  designate  in  the  act  all  of  the  improrements  to  be  aided  by 
snch  fond;  some  maybe  mentioned  and  others  postponed  nntil  those  first 
designated  are  pat  into  saccsesfol  operation.  The  tmsteea  ol  tiie  fond 
created  by  the  act  cannot  be  heard  to  impeach  it. 

Thb  opinion  contains  the  facts. 

BaUuU  and  Woodward^  for  the  appellants. 

Papjfj  for  the  appellee. 

By  Court,  Walker,  J.  The  complainant  in  the  drcnit 
oonrt  for  Middle  Florida  asked,  by  his  bill  filed  in  this  case, 
that  the  trustees  of  the  Internal  Improyement  Fund  be  re- 
strained from  appropriating  any  portion  of  said  fund  to  the 
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elearing  out  of  the  mouth  of  the  Apalachiodla  BiTer,  claiming 
that  saoh  appropriation  would  be  in  derogation  of  his  right  as 
a  large  bond*holder  under  the  act  of  January  6, 1855,  creating 
■aid  fond  and  providing  for  the  existence  of  said  trustees. 

The  trustees  answer,  among  other  things,  that  they  aro  ex- 
pjofloly  commanded  to  make  the  appropriation  complained  of 
by  an  act  of  the  general  assembly  of  February  14, 1861. 

The  cause  was  submitted  on  bill,  answer,  and  exhibits,  and 
the  judge  of  the  middle  circuit  having  granted  and  perpetu- 
ated  the  iigunction  as  prayed  for,  the  case  is  brought  befbie 
this  court  by  appeal 

The  questions  presented  by  the  record  fisr  our  consideration 
are:  1.  Did  the  general  assembly  of  1855  have  the  power  to 
pledge  the  Internal  Improvement  Fund  as  it  did,  to  aid  in  the 
eonstmotion  of  certain  roads,  etc.?  2.  If  they  had  the  power 
to  make  such  pledge,  would  any  subsequent  general  assembly 
have  the  power  to  divert  any  portion  of  said  fund  to  other 
purposes  than  those*  designated  in  the  act  of  1855?  3.  Is  the 
appropriation  sought  to  be  enjoined  by  the  appellee  in  deroga- 
tion of  his  rights  as  a  bond-holder  under  the  act  of  1855?  and 
4.  If  so,  has  he  a  remedy  by  injunction  against  the  trustees? 

It  was  argued  at  the  bar  that  the  general  assembly  could 
not  pledge  the  Internal  Improvement  Fund  as  it  did  in  the 
act  of  1855,  because  the  eleventh  section  of  the  thirteenth 
article  of  the  constitution  declaros  that  the  general  assembly 
shall  not  pledge  the  faith  and  credit  of  the  state  to  raise  funds 
in  aid  of  any  corporation  whatever.  But  to  our  minds  the 
difference  between  appropriating  or  pledging  a  fund  already 
raised  by  the  gift  of  the  United  States  to  the  state  of  Florida, 
and  the  pledging  of  the  faith  and  credit  of  the  state  to  raise 
Amds  not  yet  in  existence,  is  too  manifest  to  admit  of  much 
argument.  It  is  very  clear  that  the  general  assembly  could 
not  issue  what  aro  known  as  ^^foith  bonds "  in  the  banking 
history  of  this  country,  theroby  pledging  the  faith  and  credit 
of  the  state  to  raise  fiinds  in  aid  of  any  corporation;  but  we 
think  it  equally  dear  that  the  general  assembly  may  convey 
in  trust,  pledge,  or  mortgage,  for  the  benefit  of  those  who  may 
aid  in  the  construction  of  certain  internal  improvements,  a 
fund  already  existing  and  possessed  by  the  state  through  the 
cession  of  tiie  United  States;  and  moro  firmly  aro  we  of  this 
q;xinion  when  we  read  the  second  clause  of  the  eleventh  article 
of  our  state  constitution,  which  declares  thus:  "A  liberal  sys- 
tem of  internal  improvements,  being  essential  to  the  develof^ 
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ment  of  the  reooorces  of  the  country,  shall  be  encouraged  by 
the  government  of  the  state,  and  it  shall  be  the  duty  of  the 
general  assembly,  as  soon  as  practicable,  to  ascertain  by  law 
proper  objects  of  improvements  in  relation  to  roads,  canals, 
and  navigable  streams,  and  to  provide  for  a  suitable  applica- 
tion of  such  funds  as  may  be  appropriated  for  such  improve- 
ments." 

Nor  is  it  a  valid  objection  to  the  act  of  1855,  that  it  does 
not  designate  one  or  more  rivers  for  improvement  as  well  as  a 
canal  and  certain  railroads.  It  surely  could  not  have  been 
the  expectation  of  the  firamers  of  the  constitution  that  the 
general  assembly  would  be  able  at  any  one  time  to  designate 
all  the  improvements  that  were  through  all  time  to  be  aided 
by  this  magnificent  fund;  on  the  contrary,  the  general  assem- 
bly were  to  do  this  ''as  soon  as  practicable,"  and  as  we  think, 
from  time  to  time,  as  the  means  at  their  command  would 
justify  it 

It  is  very  evident  that  if  the  general  assembly  had  at  one 
time  provided  for  the  building  of  all  the  roads,  the  digging  of 
all  the  canals,  and  the  clearing  out  of  all  the  navigable  streams, 
it  would  ever  be  desirable  to  build,  dig,  and  clear  out,  that  the 
scheme  would  have  been  so  gigantic,  and  the  fond  subjected 
to  such  a  multitude  of  drains  at  the  same  time,  as  efiectually 
to  discourage  capitalists  &om  investing  their  funds  in  aid  of 
any  improvements  whatever.  But  the  general  assembly,  as 
we  think,  took  a  wise  view  of  the  constitution,  and  therefore 
designated  in  the  beginning  only  a  few  grand  objects,  vital  to 
the  whole  state,  for  improvement,  leaving  others  to  wait  for 
their  share  of  state  aid  until  those  first  inaugurated  should 
have  passed  successfully  through  the  fiery  ordeal  of  their 
difficult  and  doubtful  struggle  into  existence.  .Accordingly, 
the  general  assembly  of  1855  designated  for  state  aid,  in  the 
first  instance,  only  a  line  of  railroad  from  Jacksonville  to 
Pensacola,  from  Femandina  to  Tampa  Bay,  with  a  branch  to 
Cedar  Key,  from  Tallahassee  to  St.  Marks,  and  a  canal  be- 
tween Indian  and  St.  Johns  rivers.  After  these  roads  should 
be  built  and  prove  a  success,  by  being  able  for  five  consecutive 
years  to  pay  six  per  cent  on  the  capital  stock  paid  in,  and  the 
interest  on  the  bonded  debt  and  one  per  cent  yearly  to  a  sink- 
ing fund  on  said  debt,  "then,"  as  provided  by  section  27,  "the 
trustees  of  the  Internal  Improvement  Fund  may  apply,  under 
the  direction  of  the  legislature,  the  annual  income  arising 
from  said  fond  to  other  purposes  of  internal  improvement," 
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etc.  So  it  will  be  seen  that  it  was  not  the  derign  to  absorb 
the  whole  fond  in  aiding  the  designated  improyements  to  the 
exclusion  of  all  others,  but  only  to  postpone  all  others  till 
those  ^  first  designated  should  have  been  put  into  successfol 
operation.  This  we  clearly  think  the  general  assembly  had 
the  right  to  do. 

But  it  was  also  objected  to  the  act  of  1855,  that  it  is  in  vio* 
lation  of  the  act  of  Congress  ceding  the  lands  composing  the 
Internal  Improyement  Fund  to  the  state  of  Florida.  We  will 
not  discuss  this  question;  it  is  enough  for  us  to  know  that  the 
trustees,  the  appellants  here,  derive  their  existence  entirely 
from  the  act  of  1855.  They  are  its  creatures,  and  cannot  be 
heard  to  complain  that  the  author  of  their  being  did  not  give 
them  greater  powers  or  less,  or  did  not  frame  them  in  any  wise 
difierent  from  what  they  are.  They  must  execute  the  law  as 
they  find  it,  and  if  they  deem  it  so  fraught  with  folly«  fraud, 
or  injustice  that  they  cannot  consent  to  superintend  its  opera- 
tions, we  know  of  no  escape  for  them,  except  in  resignation. 

It  was  frirther  objected  against  the  act  of  1855,  that  the 
power  reposed  by  the  constitution  in  the  legislature  over  the 
lands  composing  the  Internal  Improvement  Fund  could  not  be 
delegated  to  the  trustees,  it  being  a  matter  of  personal  confi- 
dence and  discretion;  but,  as  we  have  before  stated,  the  trustees, 
the  appellants,  cannot  be  heard  to  impeach  the  very  act  which 
gives  them  existence;  and  besides,  if  they  could  succeed  in 
showing  that  the  general  assembly  of  1855  could  not  delegate 
the  powers  contained  in  that  act,  would  they  not  show  at  the 
same  time  that  the  general  assembly  of  1861  could  not  delegate 
similar  powers  in  the  very  act  under  which  they  claim  the 
right  to  make  the  appropriation  complained  off  It  seems  to 
US  that  this  alone  is  sufficient  answer  to  this  objection.  But 
we  will  state  frirther  on  this  head,  that  the  state  can  contract 
and  be  contracted  with,  and  carry  on  the  operations  of  her 
government  only  through  the  instrumentality  of  her  agents; 
and  of  course  her  legislature  must  have  authority  to  delegate 
to  her  agents  such  powers  as  will  enable  them  to  carry  out  her 
constitutional  wishes.  No  better  illustration  of  this  can  be 
found  than  that  afforded  by  the  case  before  us.  1  he  legislative 
department  is  required  by  the  constitution  ''to  encourage  a 
liberal  system  of  internal  improvements,"  to  ''ascertain  proper 
objects  of  improvement,  and  to  provide  for  a  suitable  applica- 
tion of  such  funds  as  may  be  appropriated  for  such  improve- 
ments."   How  could  these  requirements  of  the  constitution  be 
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oomplied  with,  except  by  delegating  the  necessaiy  powers  to 
trustees  or  agents  f    It  is  impossible. 

We  conclude,  therefore,  after  mature  reflection  on  the  first 
point,  that  the  general  assembly  of  1856  did  have  the  power 
and  right  under  the  constitution  to  pass  the  internal  improve* 
ment  act  of  that  year;  that  they  did  have  the  power  and  right 
to  conyey  the  lands  and  money  composing  the  Internal  Im- 
provement Fund  to  trustees,  to  be  held  in  pledge,  mortgage,  or 
trust,  for  the  payment  of  the  interest  of  the  bonds  authorized 
by  said  act,  and  the  other  purposes  therein  enumerated. 

Nor  can  we  persuade  ourselves  that  the  general  assembly  of 
1861  had  the  power  to  interfere  in  the  slightest  degree  with 
any  rights  which  have  become  vested  under  the  act  of  1855. 
By  that  act,  all  the  Internal  Improvement  Fund  is  conveyed 
to  trustees  for  certain  purposes  therein  named,  among  which  is 
the  payment  of  the  interest  on  certain  bonds,  such  as  those 
now  held  by  the  appellee.  And  now  that  said  bonds  have 
been  issued,  and  have  passed  for  a  valuable  consideration 
into  the  hands  of  bona  fide  holders,  who  have  taken  them  from 
motives  of  patriotism,  and  upon  the  faith  both  of  constitutional 
provisions  and  legislative  enactments;  now  that  our  roads 
have  been  in  a  great  measure  built  with  the  very  money  fur- 
nished by  the  holders  of  these  bonds,  and  the  whole  state  is  re- 
joicing in  the  use  of  them, — surely  it  would  be  in  the  last  degree 
wrong  for  a  subsequent  legislature  to  say  in  effect,  by  their 
act,  to  the  bond-holders:  We  have  gotten  all  out  of  you  we 
wanted;  we  have  gotten  your  money,  and  built  our  roads  with 
it,  and  now  we  will  take  the  fund  which  we  solemnly  and  irrev- 
ocably pledged  to  the  payment  of  your  interest,  and  appropri- 
ate it  to  the  making  of  other  improvements.  But  such  is  not 
the  law.  The  state  is  as  capable  of  making  a  contract  as  an 
Individual  is,  and  when  made,  is  as  much  bound  by  it. 

The  legislative  department  can  constitutionally  pass  no  law 
impairing  the  obligation  of  her  contracts,  and  when  it  attempts 
to  do  so,  it  is  the  solemn  duty  of  the  judicial  department,  co- 
equal and  co-ordinate  with  the  legislative,  each  being  supreme 
in  its  own  sphere  in  the  constitutional  system,  to  declare  such 
law  null  and  void. 

Mlien  the  general  assembly  of  1855  conveyed  the  internal 
improvement  fund  to  trustees  for  the  benefit  of  the  purchasers 
and  holders  of  the  bonds  to  be  issued  under  it,  and  for  the 
other  purposes  therein  named,  they  made  a  law  in  the  nature 
of  a  contract;  and  the  supreme  court  of  the  United  States,  in 
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PUteher  y.  Peehj  6  Cranch,  87,  bej:  ^^  When,  then,  a  law  is  in 
its  nature  a  contract,  when  absolute  rights  have  vested  under 
that  contract,  a  repeal  of  the  law  cannot  divest  those  rights  "; 
see  also  Terrett  v.  Taylor^  9  Id«  43,  and  WhUer  v.  Jonea^  10  Oa. 
190  [54  Am.  Dec.  379]. 

The  act  of  1861  is  an  attempt  to  repeal  the  act  of  1855,  in 
Bo  £Eir  as  it  seeks  to  divest  the  Internal  Improvement  Fund  from 
ihe  purposes  therein  indicated,  which,  as  we  have  shown,  can- 
not  be  done,  since  rights  have  become  vested  under  it. 

The  next  question  in  order  is,  Would  the  appropriation 
■ought  to  be  enjoined  be  in  derogation  of  the  right  of  the  com* 
plainant  as  a  bond-holder,  under  the  act  of  1855?  We  think 
it  would.  The  clearing  out  and  improving  the  channel  of  the 
Apalachicola  River  is  not  one  of  the  internal  improvements 
designated  in  said  act.  AU  the  fund  having  been  appropri- 
ated, for  the  present,  to  the  purposes  mentioned  in  the  act,  it 
follows  of  course  that  the  rights  of  those  who  have  purchased 
bonds  on  the  faith  of  that  appropriation  would  be  violated  if 
any  portion  of  the  fund  should  be  applied  to  any  other  purpose 
■o  as  to  endanger  their  security. 

But  it  has  been  argued  that  the  Internal  Improvement  Fund 
is  a  vast  one,  consisting  originally  of  about  twelve  millions  of 
acres,  and  that  the  portion  which  the  trustees  are  about  to 
appropriate  to  another  object  is  so  small  as  not  to  affect  the 
safety  of  the  bond-holders.  We  are  not  satisfied  of  this.  An 
exhibit  in  the  case  shows  that  the  amount  of  bonds  already 
issued  under  the  act  of  1855  is  $8,512,860.  We  are  not  in- 
formed how  much  has  been  appropriated  to  the  Indian  River 
Canal,  nor  are  we  informed  how  much  it  will  take  to  clear  out 
the  Apalachicola  River, — whether  twenty,  fifty,  or  a  hundred 
thousand  dollars;  but  we  are  inclined  to  think,  firom  the  figures 
before  us,  that  no  money  can  at  present  be  spared  from  the 
Internal  Improvement  Fund  for  other  purposes  than  those  indi- 
cated in  the  act  of  1855;  and  besides,  this  is  not  a  question  of 
ability,  but  of  principle,  for  if  it  be  once  conceded  that  the 
fond  may  be  applied  to  other  purposes  than  those  named  in 
the  act,  there  will  be  no  limit,  and  in  a  short  time  we  should 
probably  see  the  whole  fund  frittered  away  on  a  thousand 
local  enterprises,  and  the  object  of  the  constitution  in  requir- 
ing a  system  of  internal  improvements  to  be  adopted  would  be 
entirely  defeated.  Instead  of  having  that  great  constitutional 
system  which  was  designed  by  James  T.  Archer,  one  of  tho 
purest  men  and  brightest  intellects  that  ever  adorned  and 
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blessed  fhe  state,  in  oonjimction  with  otlier  great  men  whose 
names  may  be  associated  with  his  after  death;  instead  of 
that  system  which  has  enabled  the  state  of  Florida,  the 
weakest  in  population  among  her  sisters,  to  build  more  rail- 
road in  the  same  length  of  time  than  any  other  state  in  the 
world;  instead  of  that  system  which  in  a  few  years  has  con- 
neoted  by  railway  Jacksonville  with  Quincy,  Tallahassee  with 
St.  Marks,  and  Femandina  with  Cedar  Keys,  which  is  rapidly 
opening  the  canal  between  the  Indian  and  St  Johns  rivers, 
and  has  graded  the  road  in  the  direction  to  Tampa  as  £Etr  as 
Ocala,  and  promises  in  a  short  time  after  peace  shall  again 
smile  on  our  land  to  complete  the  road  to  Tampa  in  the  south 
and  Pensacola  in  the  west,  and  then  leave  a  fund  sufficient  to 
make  all  other  improvements  in  the  state  that  may  be  desir- 
able; instead  of  this  system  which  has  done  so  much  and 
promises  to  do  so  much  more,  if  we  permit  the  fund  to  be  ap- 
plied to  new,  digointed,  fragmentary  enterprises,  unconnected 
with  any  system, — we  shall  see  the  whole  fund  exhausted, 
nothing  great  accomplished,  and  our  constitution,  together 
with  the  pledged  honor  of  the  state  to  bond-holders,  violated. 

The  only  question  remaining  is,  whether  the  complainant 
has  a  right  to  the  remedy  by  injunction  prayed  for  against 
the  trustees.  It  has  been  argued  that  he  has  not,  because  the 
trustees  represent  the  state,  which  cannot  be  sued.  It  is  true, 
the  state  cannot  be  sued,  but  where  the  state  appoints  an 
agent  or  trustee  to  pay  a  particular  debt  or  class  of  debts, 
with  a  specific  fund,  it  has  never  yet  and  never  can  be  held 
that  the  party  interested  in  the  fund  may  not  intervene  by 
ii^unction  to  prevent  such  agent  from  appropriating  the  fund 
to  an  entirely  different  purpose.    Such  is  the  case  here. 

The  general  assembly  has,  in  compliance  with  the  e^quress 
command  of  the  constitution,  inaugurated  a  liberal  system  of 
Internal  improvements,  has  ascertained  by  law  proper  objects 
for  improvement,  has  appropriated  certain  funds  fisr  those 
improvements,  and  has  provided  for  a  suitable  application  of 
those  funds  to  said  improvements  by  placing  the  fhnds  in  the 
hands  of  the  trustees,  the  appellants,  with  strict  injunctions 
to  that  effect  One  of  the  specified  purposes  for  which  the 
trustees  hold  the  fund  is  the  payment  of  the  interest  on  the 
bonds  held  by  appellee;  and  when  he  sees  the  trustees  about 
to  apply  those  funds  to  other  purposes  than  those  specified  in 
the  act  of  conveyance,  so  as  to  endanger  his  claim,  by  lessen- 
ing his  security,  it  is  his  undoubted  right  to  have  them  le- 
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■tnined  from  doing  bo  by  i^janctioDt  and  tUs  em  thou^ 
the  threatened  misappropriation  should  be  mider  the 
mand  of  a  sabseqnent  act  of  the  general  assembly  itsell 
Let  the  deeree  of  the  oirooit  ooort  be  affirmed,  with  oosfak 


L4W  iMFAnnro  YnraD  Bnun  or  the  obligatiom  of  a  ooalnol  !■  vneoB- 
■tftatJona]  and  Told:  Ck^  t.  Rii^  71  Am.  Dm.  560;  Hend&rmi  tte.  B.  JL 
Ox  T.  Z>Jefav«oii»  66  UL  148^  and  nota  to  thMO  oaaot. 

BaoBiB  AMM  SOT  Bhrbotbd  I^  the  wgml  of  tho  law  ludar  which  tfaqr 
vwa  aoqnired:  2>l9Mi  t.  DImih  28  Am.  Deo.  478;  mo  also  Bangor  t.  OqcM^ 
i6IiL688;  IFiiiier  t. /onei^  64  Id  879. 

Trb  FBoraiPAL  0A8I  waa  agua  bafoco  ihm  oouit  oa  aa  tspj^boAiaa  for  a  !•• 
»aiidwiUbafb«iidroportodiiilOnLS18;Id*S88.    In  both  < 


TBI  nnciFiii  OASi  n  amtuwusMPP  in  Tmmu  tie,  w.  Oltamm,  16  Hil 
109;  and  m  OoMote  t.  SmOkMm,  16  Id.  8179  818^  il  ii  i^Mffod  aa  to  ths 
fim8  pan^pEafh  ol  lyifa&iM^  «i9v«^  bo*  a*  tiia  aama  tima  hdd  Bol  to  a|9^ 


Digitized  by  VjOOQIC 


OASES 

SUPREME    COURT 


GEORGIA. 


Tatlob  t;.  Jbtbb. 

[U  OMB0U,  1«.1 

B  XiruBAft  GvABSiAir  or  hd  Ifmoft  Gbild  ! 
•nd  M  ndi  It  ciititied  to  its  onttody  and  manftga 

Obaht  to  Faihbe  or  Lrtds  of  Gv ABoiAiraBiP  om  Fmov  im  ! 
IBTT  or  nn  MlHOE  Chiu^  bom  in  wttdlook,  and  mada  I7  a  oooit  ol  < 
patonl  jnriadictian,  wh«re  tho  ehild  and  fa^ier  ware  domicflady  atoengllH 
ana  tha  claim  d  tiia  latter  whan  contaatad  beyond  that  jnxiadlotiflo. 

Woi  Hii  No  FOWXB  TO  Apfodit  Tbxamhitabt  Gvabdiah  vqr  msb 
Child^  bemg  alao  the  diild  of  har  hnaband^  who  atill  lively  after  a  judg- 
ment or  decree  diroroing  the  hvaband  and  wife  a  vkneuh  mairimtmiip  and 
giving  the  coatody  and  edncation  ol  thechildol  the  marriage  to  the  wife. 

TmrtJLXESTABY  OVAXDIAK  OinTOTy  BT  WZLI»  TKAlTgllB  CURODr  of  htt  WBld 

to  another. 

Flaob  of  CHiLD'a  BiBTB  IB  Eff  L4W  UB  DoiiiOELi^  If  it  waa  at  the  time  of 
the  birth  the  domicile  of  ita  paiaotB. 

DomoiiJi  orBiBni  or  ItoOE  OunTUUEg  nntfl  the  child  haa  obtainad  aaew 
domicile. 

MnroB  18  Ingapabli  or  Ghaboino  nn  DomoiLi  durino  MorauTTt  and 
most  therefore  retain  the  domicile  of  hia  parenta. 

MnroK'a  Dqmicili  oakitot  bb  Geahgxd  bt  Aor  or  Stsaxobe  in  wrong- 
fully removing  hia  peracn;  aawhen  each  removal  takea  place  withoat  tiie 
conaent  of  the  minor'a  father,  who  atiU  livea. 

OoraSB  EVBBTWHDtB,  ON  HlBBAS   COBPUB  PbOCBTOTWIM^  TO  QBEADT   OdB- 

TODT  or  iNFAHTy  WILL  Takb  Oabb  not  to  ccnnmit  each  ddld  to  impwipar 
or  nnaaf e  coatody;  and  will  look  with  an  eye  aingle  to  the  intereata  of 
the  minor.  Ooorts  will  recognixe  the  fother  aa  the  ohild'a  natural  goar- 
dian,  nnlen  he  la  ahown  to  be  an  unfit  and  vnaafe  cnatodian;  and  where 
a  atato  court  of  competent  jnriadiction  determinea  that  the  fatiier  ia  a  111 
and  proper  cnatodian  of  hia  minor  child*  the  conrte  of  a  aiatar  atata  will 
Bol  diatorb  hia  anthcrityt  except  npon  the  moat  ovarwfaalaiing  < 
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ol  hli  imfitnfiwi  to  ooenpy  this  rektum.  Eq^edally  are  these  dootrinee 
^plieable  where  the  diild  has  been  removed  by  a  stranger  from  the 
domicile  ol  his  father  to  a  foreign  state  withoat  the  ooosent  of  the  latter. 

Habtcab  cobpub  to  place  cuBtody  of  minor  child.  The  cus- 
tody of  the  infiint  was  awarded  to  the  applicant,  Samuel  Jeter. 
Other  facts  are  sufficiently  stated  in  the  opinion. 

B.  jBtS,  fiur  the  plaintiff  in  error. 

WUey  WUUamSj  contra. 

By  Court,  JESKUxSy  J.  This  is  a  contest  between  the  father 
and  a  maternal  uncle  of  a  child  under  fourteen  years  of  age 
(the  mother  being  dead),  for  the  custody  of  the  child.  The 
case  came  before  the  court  on  a  return  to  a  writ  of  habeas  cor- 
pu$  sued  out  in  Marion  County  by  the  father  against  the  uncle. 
The  answer  admits  the  possession  in  respondent  of  the  child, 
and  asserts  his  right  to  such  possession. 

The  court  below  awarded  the  possession  of  the  child  to  the 
fiiiher  (plaintiff  in  habeas  carpus)^  and  the  respondent  excepted. 

The  record  discloses  the  fSacts  that  at  the  birth  of  the  child 
Oscar  T.  Jeter,  the  subject  of  litigation,  his  parents  were  domi- 
ciled in  Chambers  County,  Alabama;  that  they,  with  the 
child,  continued  to  reside  in  that  county  and  state  until  the 
death  of  the  mother,  early  in  the  year  1860,  when,  or  shortly 
thereafter  (the  father  then  and  still  residing  there),  respond- 
ent, who  resided  and  now  resides  in  Marion  County,  Georgia, 
without  the  consent  of  the  father,  removed  the  child  to  the 
latter  county  and  state. 

The  defendant  in  error,  who  was  the  promovant  below,  rests 
his  claim  to  the  custody  of  the  child:  1.  Upon  his  natural 
guardianship,  the  result  of  paternity;  2.  Upon  an  order  and 
judgment  of  court  of  probates  of  Chambers  County,  state  of 
Alabanoa,  appointing  him  guardian  of  the  person  and  prop- 
erty of  ibe  child  after  the  death  of  the  mother,  to  wit,  in 
December,  1860. 

This  evidence  unquestionably  makes  a  prima  facie  case  for 
the  defendant  in  error. 

1.  It  were  a  useless  expenditure  of  time  and  labor  to  adduce 
either  argument  or  authority  in  support  of  the  general  propo- 
sition that  the  father  is  the  natural  guardian  of  his  own  minor 
child,  and  as  such  entitled  to  its  custody  and  management. 

2.  And  again,  if  that  right  were  in  this  case  imperfect,  it 
leoeived  judicial  recognition  and  confirmation  in  the  order 
end  judgment  of  the  court  of  probates  of  Chambers  County, 
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Alabama  (wherein  the  mmor  was  bom  and  domiciled),  ap- 
pointing the  defendant  in  error  guardian  of  the  person  and 
property  of  his  child.  We  assume,  now,  that  the  domicile  of 
the  child  was  unchanged  at  the  time  of  this  appointment  That 
proposition  will  be  fully  discussed  in  considering  the  case  made 
by  the  plaintiff  in  error,  to  which  we  now  proceed. 

The  plaintiff  in  error  relies  for  his  defense:  first,  upon  docu- 
ments drawn  from  the  records  of  Chambers  County,  Alabama, 
yiz.:  1.  A  decree  in  chancery,  whereby,  at  the  suit  of  Sarah 
Jeter  (the  mother),  she  was  divorced  absolutely  from  Samuel 
Jeter,  the  father,  and  the  custody  of  the  child  awarded  to  her; 
2.  Her  last  will  and  testament,  appointing  James  Taylor  (her 
father)  guardian  of  Oscar  T.;  and  8.  The  last  will  and  testa- 
ment of  said  James  Taylor,  appointing  plaintiff  in  error  his 
guardian.  Second,  upon  the  order  and  judgment  of  the  court 
of  ordinary  of  Marion  County,  Georgia,  appointing  him  guar- 
dian of  the  person  of  said  Oscar  T.  Third,  how  far,  then,  do 
the  Alabama  records  avail  him  to  overcome  the  claim  set  up 
by  the  defendant  in  error?  In  the  absence  of  the  decree  in 
chancery,  it  is  not  pretended  that  the  mother  could,  by  last 
will  and  testament,  appoint  a  guardian  jfor  the  child,  the  father 
surviving  her.  Whether  or  not  she  could  do  so,  under  any 
circumstances,  in  Alabama,  we  need  not  consider.  In  Georgia, 
there  is  an  enabling  statute  authorizing  widowed  mothers  to 
do  so.  It  is  enough  for  our  purpose  that  in  this  case  that  au- 
thority is  claimed  for  the  mother,  from  the  decree  alone. 
What,  then,  is  the  decree?  and  what  its  extent  and  force?  It 
is  simply  ^^  that  the  custody  and  education  of  the  child  of  the 
marriage  be  and  the  same  is  hereby  given  to  the  plaintiff^ 
(the  mother).  It  does  not  dissolve  the  relation  of  parent  and 
child  between  Samuel  and  Oscar  T.  Jeter, — does  not  bastardise 
the  latter. 

What  the  result  would  have  been  had  the  court  gone  furthidr 
and  attempted,  by  decree,  to  separate  between  father  and  child 
as  effectually  as  it  had  done  betwiBcn  husband  and  wifo, 
to  disfranchise  the  child  forever  from  paternal  authority,  we 
need  not  pause  to  inquire.  It  is  enough  for  our  purpose  that 
no  such  stringent  action  seems  to  have  been  contemplated; 
certainly  none  such  was  taken.  The  decree  of  the  court  an- 
nulled the  marriage, — put  an  end  to  the  cohabitation  of  the 
parents,  and  consequently  to  their  joint  control  and  nurture  dt 
the  child  of  the  marriage.  To  avoid  future  contest  between  them 
touching  this  matter,  it  awarded  to  the  mother  this  contiol 
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and  nartnre,  infloenoed,  doubtless,  in  no  small  degree  by  the 
consideration  that  at  the  then  tender  age  of  the  child  nothing 
could  replace  a  mother's  assidnoos  nurture  and  plastic  gov- 
ernment. Touching  the  guardianship  of  the  child,  the  decree 
settles  nothing,  except  as  between  the  father  and  mother 
under  then  existing  circumstances.  The  court  wisely  left  the 
matter  to  be  dealt  with  in  the  future,  under  altered  circum- 
stances, as  the  interests  of  the  child,  controlled  by  the  law  of 
the  land,  might  require.  The  mother  suryiyed  the  divorce  a 
abort  time  only,  but  during  the  brief  interval  exercised  with- 
out let  or  hindrance  the  delegated  authority.  In  anticipation, 
however,  of  her  demise,  she  attempted  by  testamentary  dispo- 
sition, to  devolve  the  guardianship  of  her  child  upon  her  own 
father,  to  the  exclusion  of  his.  Whence  was  the  authority 
to  do  this  derived?  Certainly  not  from  the  terms  of  the  de- 
cree. Did  it  then  result  from  the  nature  of  the  office?  Is  the 
office  of  guardian  or  trustee,  appointed  by  the  chancellor,  trans* 
missible  by  the  will  of  the  appointee?  We  hold  that  it  is  not. 
It  is  a  personal  trust,  revocable  during  the  life  of  the  ap> 
pointee  (upon  a  proper  case  made)  by  the  rightful  tribuniJ, 
and  invariably  terminating  with  that  life. 

In  this  case,  however,  there  appears  to  have  been  no  inter- 
ference by  the  father,  until  after  the  death  of  the  testamentary 
guardian  appointed  by  the  mother,  which  death  occurred  soon 
after  her  own. 

4.  The  guardian  of  her  testamentary  appointment,  James 
Taylor,  attempted  to  devolve  the  trust,  thus  irregularly  coming 
to  him,  upon  the  plaintiff  in  error,  by  like  testamentary  dis- 
position. Assuming  the  trust,  the  plaintiff  in  error  took  the 
child  into  his  custody,  and  removed  him  from  the  state  of 
Alabama  to  the  state  of  Georgia.  Whatever  may  be  said  of 
the  validity  or  invalidity  of  the  first  testamentary  appointment, 
we  hazard  nothing  in  holding  the  second  utterly  void. 

'^A  testamentary  guardian  cannot,  by  deed  or  will,  transfer 
the  custody  of  his  ward  to  another":  Shelford  on  Marriage  and 
Divorce,  691,  citing  BedeU  v.  ConstabUj  Vaughan,  179;  ViUareal 
Y.  MeUish,  2  Swanst  533. 

The  records  adduced,  therefore,  from  the  state  of  Alabama, 
do  not  sustain  the  right  of  the  plaintiff  in  error  to  the  custody 
of  the  child. 

He  must  stand  or  fall  upon  the  letters  of  guardianship 
granted  him  by  the  court  of  ordinary  of  Marion  County,  in 
the  state  of  Georgia.    It  appears  by  Us  own  showing  that  he 
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did  not  obtain  the  custody  in  yirtae  of  this  appdntment,  bat 
Bought  to  strengthen  it  thereby.  Was  this  a  valid  appoint- 
ment? It  was  not  an  appointment  induced  by  the  minor's 
accession  to  property  lying  in  that  county,  or  being  under  the 
control  of  that  court  We  have  no  evidence  of  such  occurrence, 
and  moreover  it  was  a  guardianship  of  the  person  only.  How, 
then,  did  that  court  acquire  jurisdiction  over  this  minor  7  It 
becomes  necessary  to  inquire  where  his  domicile  was. 

5.  The  rule  of  law  is  ''that  the  place  of  birth  of  a  person  is 
considered  as  his  domicile,  if  it  is  at  the  time  of  his  birth  the 
domicile  of  his  parents":  Story's  Conflict  of  Laws,  sec.  46. 
The  evidence  discloses  that  Chiunbers  County,  Alabama,  was 
the  domicile  of  this  child's  parents  at  the  time  of  his  birth; 
that  it  still  continues  to  be  the  domicile  of  his  father;  and  that 
he  actually  remained  there  until  a  short  time  prior  to  this 
appointment. 

6.  Another  rule  of  law  is,  ^'that  the  domicile  of  birth  of 
minors  continues  unto  they  have  obtained  a  new  domicile":  Id. 

7.  And  still  another  rule  is,  ''that  minors  are  generally  in* 
capable  of  changing  their  domicile  during  their  minority, 
and  therefore  retain  the  domicile  of  their  parents":  Id. 

The  conclusion  is,  that  this  child  has  not  now,  nor  ever  has 
had,  any  domicile  other  than  Chambers  County,  Alabama. 
He  was  wrongfully  transferred  thence  to  Marion  County, 
Georgia,  and  as  he  could  not  change  his  domicile,  so  neither 
could  a  stranger  by  the  wrongful  removal  of  his  person. 

The  plaintiff  in  error  stands  before  the  court  in  the  attitude 
of  one  who  tortiously  seized  and  abducted  a  minor,  thereby 
claiming  to  have  given  jurisdiction  over  his  person  to  a  court 
in  Georgia,  and  then  calling  upon  that  cohrt  to  exercise  that 
jurisdiction  in  legalizing  the  tort.  Doubtless  he  meant  kindly, 
meant  well,  to  the  infant,  and  that  may  be,  if  not  a  justifica- 
tion, a  palliation  of  the  act  in  a  moral  point  of  view,  but  in 
law  there  is  for  it  neither  the  one  nor  the  other. 

Our  conclusion  is,  that  at  the  time  of  the  grant  of  letters  of 
guardianship  to  Samuel  Jeter,  by  the  court  of  probates  of 
Chambers  County,  Alabama,  there  had  been  no  such  change 
of  domicile  of  the  child  as  divested  the  jurisdiction  of  that 
court,  and  consequently  none  which  gave  jurisdiction  to  the 
court  of  ordinary  of  Marion  County,  Georgia.  And  further, 
that  in  the  absence  of  both  grants  of  guardianship,  the  father, 
as  natural  guardian,  is  entitled  to  the  custody  of  the  child. 

8.  It  was  eamestiy  and  forcibly  urged  upon  our  considera* 
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tioQy  in  tbe  argument  of  coonsel  for  the  plaintiff  in  error, 
thal^  as  appears  by  the  eyidence,  the  defendant  in  error,  though 
oocapying  a  jMitemal  relation  to  the  child,  is  an  unfit  person 
to  be  trusted  with  his  control  and  education,  and  that  courts, 
in  their  discretion,  should  always  refuse  to  exercise  the  ex- 
traordinary power  here  invoked  in  behalf  of  such  an  applicant. 
That  in  such  cases  courts  should  always  look  with  an  eye 
idngle  to  the  interest  of  the  minor,  and  never  commit  him  to 
improper  or  unsafe  custody,  is  freely  admitted;  but  to  the  ap- 
peal made  in  tliis  case  there  are  sufficient  replies. 

1.  The  question  of  the  fitness  or  unfitness  of  the  applicant 
to  be  the  custodian  and  educator  of  a  minor  does  not  appear 
to  have  been  made  in  the  court  below.  There  is  no  allegation 
of  his  unfitness  in  the  respondent's  answer  to  the  habeas  carpus^ 
nor  was  there  any  evidence  directly  to  the  point.  The  plain- 
tiff in  error,  when  before  the  court  below,  seemed  to  consider 
himself  abundantly  fortified  by  the  reoord  evidence  (before 
recited),  of  his  rightful  guardianship.  These  reliances,  we 
have  already  shown,  cannot  avail  him. 

Along  with  the  exemplification  of  the  chancery  proceed- 
ings  in  Alabama  came  the  evidence  submitted  to  the  chan- 
cellor. Thus  it  incidentally  appears  that  there  had  been  a 
matrimonial  quarrel  between  the  parents  of  the  child,  ending 
in  the  ejection  by  the  husband  from  his  homestead  of  wife 
and  child,  and  a  disowning  of  the  child.  Upon  this  evidence, 
thus  incidentally  adduced,  and  without  any  allegation  of  un- 
fitness in  the  pleadings,  the  argument  of  counsel  we  are  now 
considering  is  predicated. 

Had  the  respondent  to  the  habeas  eorpu$  intended  to  rely  upon 
the  ground  of  unfitness  for  the  office  in  the  applicant,  the  latter 
should  have  been  notified  of  it  by  a  distinct  allegation  in  the 
answer,  and  there  should  have  been  direct,  satisfactory  proof 
adduced  to  sustain  it  The  door  would  then  have  been  opened 
for  the  introduction  of  evidence  in  rebuttal.  As  the  cause  was 
conducted  below,  the  applicant  was  warranted  in  supposing 
that  the  respondent  intended  to  rely  solely  upon  record  evi- 
dence of  his  own  superior  claim  to  the  custody  of  the  child. 

2.  After  the  decree  in  chancery,  and  after  the  death  of  the 
mother,  the  defendant  in  error,  induced  by  the  consideration 
that  the  child  had  become  possessed  of  considerable  estate, 
applied  to  the  proper  tribunal  in  Alabama  for  letters  of  guar- 
dianship of  the  property  as  well  as  the  person  of  the  child. 
This  application  was  resisted  by  another  maternal  uncle,  a 
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brother  of  this  plaintiff  in  error*  On  demnrrer  to  the  ca/neai^ 
the  court  overruled  it,  and  gave  the  caveator  the  privilege  of 
pleading  over,  which  was  declined.  The  application  waa 
granted,  bond  and  security  taken,  and  letters  issued.  The 
vicinage  wherein  was  the  domicile  of  the  father  and  the  child 
was  within  the  jurisdiction  of  that  court.  There  the  parties 
were  known,  evidence  of  the  fitness  or  unfitness  of  the  father 
for  the  guardianship  easilj  attainable,  and  opposition  actually 
made  by  one  in  the  interest  of  the  plaintiff  in  error,  related 
in  like  manner  to  the  minor.  There  should  this  contest  have 
been  waged, — there  only  could  it  have  been  waged,  but  for 
the  lawless  removal  of  the  minor.  Shall  the  courts  of  G^rgia 
avail  themselves  of  a  tort  to  wrest  from  those  of  a  sister  state 
a  jurisdiction  properly  appertaining  to  them  ?  We  say  not; 
rather  let  the  sulirject  be  remanded  to  them.  The  grant  of 
guardianship  by  the  court  of  probates  does  not,  any  more  than 
did  the  decree  in  chancery,  confer  upon  the  appointee  a  vested 
title.  It  simply  reposes  in  him  a  trust  for  the  benefit  of  the 
infitnt,  revocable  whenever  abused. 

We  repeat,  to  the  courts  of  Alabama  properly  belongs' this 
jurisdiction,  with  them  is  the  responsibility  which  we  doubt 
not  will  be  well  met,  and  to  their  keeping  we  think  the  court 
below  very  properly  remanded  this  tender  victim  of  a  family 
fJBud. 

Let  the  judgment  be  affirmed. 

Vatkie's  Braar  to  Curodt  akb  yUxAonaan  of  m  OHiiABnrt  Sktk 
V.  Bmith,  20  Am.  Bea  824,  and  note  830;  note  to  Mereelm  t.  Peepk^  86  Id. 
168;  People  t.  Mercein,  38  Id.  644;  CawU  t.  CoufU,  44  Id.  708^  and  note  714; 
Staier,  Baldtrin,  46  Id.  899.  It  it  notabtolnte,  bot  mmly  a  perionii  tmsti 
Towtmndr.  KendaO,  72 lA.  684;  note  to  Magee  t.  BoOomd^  72  Id.  841»  and 
note  847. 

WwutAMB  OF  Gbqj>  WILL  CoHTBOL  Df  PLAODro  ITS  Ousiomr.  Iti  inttr- 
Mta  are  paramount  to  the  right  of  either  parent:  See  note  to  8iai$  t.  SmMK 
80  Am.  Bea  880-887;  note  to  Mereein  t.  People^  86  Id.  668;  OowU  t.  OowU, 
44  Id.  708. 

PLAonro  OusroDT  of  LsaiTDfAni  Cbild  ov  Habbas  Cobfds:  Extended 
noUioStater,  SmUh,  20  Am.  Deo.  830-887;  Mereein  t.  People,  86  Id.  663^ 
and  extended  note  thereto  668;  People  r.Meroem,^  Id.  644;  StaUr,  Bald- 
i0Ni,46Id.  399.  Thiaanbjeotifl  folly  diaoQised  in  Chnroh  on  Habeas  Coipii% 
leos.  423-462. 

Motheb'«  ArponmcDfT  of  Tbtaicxiitabt  Gvabdiah  is  Von>t  Bee  note 
%o  Matter  qf  Van  ffouien,  29  Am.  Dea  718^  in  which  ia  dted  the  principal 


GvAXDUX  OAHVOT  Aptodit  Avothkb  OvABnuH,  for  the  office  ia  one  ol 
pereonal  tni8t»  and  not  aaaignablei  Note  to  Matter  qf  Van  Hautmt  29  Ant 
Oeo.714. 
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DoMKOM  OF  JxwAjn  n  PtACB  OF  BD  BooHy  If  il  mn  «l  ttM  time  ih« 
donidld  of  hfa  pmotox  AUm  t.  I^ohmmon^  54  Am.  DM.  56^  and  Boto58| 
•oUaotad  OMM  innota  to  i^N^VoU  T.  Sorl^,  59  Id.  lis. 

Qnb  DomaiiJi  u  hot  Lcmt  ustil  Kbw  Onb  is  AoQUiBMDt  Bhepktrd  t. 
CflMKiaf^  70  Aim  Bea  87%  and  note  874. 

MnroB  Ghxld  GAinroT»  nr  Oivxbal,  wmxai  miBSB  Ao%  FIkofbxo  MAxra 
OoaoB  m  JkaaanMi  Sm  nota  to  JOm  t.  2nbmaio%  54  Am.  Deo.  58;  <M»- 


Alfobd  v.  Stath. 

L8S  GSOMIA,  Mt.] 

Qv  TBIA&  lOB  Homami,  Jvdqiooit  of  Ouxunr  inu.  nor  bi 

fcr  icm  in  wppieiaiug  eridenoe  wliioh  would  hnye  oonstitated  no  ItgtX 
jimtifkmticn  for  the  homioida^  and  the  exdiisioa  ol  whidh,  therete^ 
oould  hare  worked  no  injnzy  or  injoatioe  to  the  plaintiff  in  error. 

WwMMM  Tmrtummr  wob  DBn3n>AirT»  Impbopkblt  Rvbotid  bt  Coubt^  n 
OiiBBBD  BT  Skiti,  AND  Objboxbd  TO  by  defmidant|  the  amr  ia  oored» 
and  the  drfandant  oannot  oomplain  tiiat  he  was  hart  by  the  profiona  de> 

ddoai  tfaenMudmoethelAwbeii««ofentfiioi»^li|fiirfab 
OooBx  OnanxB  Brbob  bt  Allowdto  TmgamtMi  Takbb  bowv  ubbbb 
Skatotb  to  bb  Ddorbdikbd  by  e?idaaoe  ahowiog  that  the  penman  p«r> 
luruied  hia  doty  in  an  ineiperl  and  bimglfng  manner. 

■X  BABXB  YOLDBTABr  BBPOnHOBlJ^  ICaBB  FOB  OoUASBBAb  PUBIOli^  OAB* 

Bor  BB  Bbab  ab  KfiDBBUB  in  a  oaae^  thoai^  the  wilaeaia  be  dead,  of 
abaent  in  the  pnblio  aervioe. 
Emchiboob  lawmuuiaoaiB  in  HdmcpMt— It  ia  enoneooa  to  cihaige  that  il 
two  peraona  arm  themaelvea  on  aoooont  ol  their  qoMrxtH,  and  botih  draw^ 
ttiaqnila  immaterial  whioh  fired  flrati  that  there  ia  malioe  alofothooght 
In  eaehi  and  that  the  aUyer  ia  goi^y  ol  nmrder.  Or  that  if  one^  in  Tio* 
latioo  of  a  ateite  law  whidh  forbida  the  aeoret  oarrying  of  deadly  wei9on% 
ann  himadf  with  a  deadly  weapon,  and  in  a  fight  kill  hia  adToraary,  it 
win  be  nmrder.  The  law  doea  not  neoeaaarily,  and  nnder  aU  ciroiim« 
»  attaoh  malioe  to  the  aeoret  oanying  of  deadly  weapona. 


InDioniSBT  for  mtitder.  The  cofort  did  not  pasB  upon  the 
evidence  in  the  case,  and  a  Btatement  of  it  is  not  given*  The 
fiictB  ooneeming  the  points  decided  appear  in  the  opinion. 

H.  V.JohnmmjOndBaikjfait^DeOrqffenfi^ 
tUFin  oRor* 

W.  W.  MwUgwmyj  mlUeiUT'gtnmA^  contm. 

Bf  Oonrti  Luhpkin,  J.  We  should  not  Ibel  indined  to  no* 
tioe  the  minor  points  in  this  case,  but  having  determined  to 
award  a  rehearing,  it  becomes  necessary  to  do  so  bj  waj  of 
diieotion  on  the  next  triaL  As  it  Is,  we  shall  dispose  of  them 
brieflj.        

Alb  Dna  YOb  LZXZS-U 


Digitized  by  VjOOQIC 


110  Alfobd  v.  Stati.  [Georgia, 

1.  It  is  oomplained  that  the  court  reftised  to  allow  the  pri*- 
oner  to  give  in  eyidence  the  whole  of  a  conversatioii  between 
himself  and  the  witness  Heath.  Heath  testified  to  threats  of 
prisoner  against  the  deoeased,  but  was  not  allowed  to  prove 
the  cause  of  those  threats,  as  stated  by  Alford  in  the  same 
conversation;  all  that  the  prisoner  said  at  the  time  relating  to 
the  same  subject-matter  should  have  gone  to  the  jury.  But 
inasmuch  as  tl^e  parte  suppressed  would  have  constituted  no 
legal  justification  for  the  homicide,  however  natural  the  re- 
sentment of  Alford  against  Eittrell  for  the  supposed  injury 
done  his  brother,  we  would  not  for  this  reason  have  reversed 
the  judgment. 

2.  So  of  the  seoond  ground  of  alleged  error.  Prisoner's 
counsel  proposed  to  read  the  testimony  of  two  of  the  wit- 
nesses, Brown  and  Heath,  taken  down  by  the  court  at  a 
former  attempt  to  try  this  case,  for  the  purpose  of  impeaching 
their  credit.  Parts  of  the  testimony  taken  down  on  the  mis- 
trial were  read  to  the  witnesses,  and  their  attention  particu- 
larly  called  to  them.  Such  iMirts  the  court  permitted  counsel 
to  read,  but  refused  to  allow  them  to  read  the  balance.  lu 
this,  also,  we  hold  there  was  enot.  It  being  the  sworn  evi- 
dence  of  the  witnesses,  there  was  no  reason,  according  to  the 
rule  established  in  the  queen's  case,  that  it  should  be  exhib- 
ited to  the  witnesses  in  order  to  lay  the  foundation  for  im- 
peaching their  credit.  But  when  the  attorney-general  offered 
to  read  the  whole  of  the  former  evidence  of  these  witnesses, 
which  was  in  turn  objected  to  by  counsel  for  prisoner,  the 
error  was  cured.  And  the  defendant  cannot  complain  that  he 
was  hurt  by  the  previous  decision.  The  maxim  of  the  law 
being  voUnti  nonfii  vnjwria. 

3.  Was  the  court  right  in  allowing  the  state  to  introduce  A. 
D.  Jemigan,  the  clerk,  to  prove  that  Mr.  Knight,  who  acted  as 
the  amenuensis  of  the  court  in  taking  down  the  testimony  of 
Brown  and  Heath,  given  on  the  mistrial  at  a  preceding  t^rm, 
did  it  in  an  inexpert  and  bungling  manner?  We  think  not. 
It  is  the  duty  of  the  court  to  have  the  testimony  of  each  wit- 
ness, after  it  is  written,  carefully  read  over  to  the  witnesses, 
and  the  mistakes  corrected,  if  there  be  any,  so  that  the  objects 
of  the  statute  should  not  be  defeated.  When  thus  examined 
and  assented  to,  it  should  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  Liberty,  and  even  life  itself  may 
depend  upon  the  faithful  performance  of  this  duty.  To  per* 
mit  any  particular  fact,  thus  solemnly  verified,  to  be  subs^ 
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qnenily  called  in  question,  would  lead  to  great  inconTenience. 
But  to  suffer  the  whole  of  it  to  be  discredited,  by  proving  the 
inexpertness  of  the  court's  penman,  would  lead  to  incalculable 
imschiefl  An  incompetent  or  even  slovenly  writer  should 
never  be  employed  for  this  business. 

4.  During  the  progress  of  the  trial,  a  proposition  was  made 
by  counsel  for  the  prisoner  to  read  in  evidence  to  the  jury  the 
affidavits  of  Phillips,  Carey,  and  Wright,  made  in  open  court 
at  a  former  term,  on  a  motion  to  bail  prisoner,  the  Baid  Phillips 
having  since  died,  and  the  said  Carey  and  Wright  being  absent 
in  the  military  service  of  the  Confederate  States  in  the  state  of 
Virginia;  and  the  said  affidavits  being  made  after  counsel  for 
prisoner  proposed  to  put  the  witnesses  on  the  stand  to  be  orally 
examined  by  the  court  and  staters  attorney,  but  which  the 
court  declined  to  do,  requiring  that  the  affidavits  should  be 
submitted  in  writing,  which  was  accordingly  done,  the  attorney- 
general  being  permitted  to  inspect  said  affidavits,  the  same 
being  taken^and  sworn  to  in  open  court. 

This  testimony  was  rejected,  and  we  think  properly.  For 
after  all,  the  affidavits  were  ex  parte  voluntary  depositions,  not 
made  as  evidence  in  the  case,  but  for  a  collateral  purpose,  and 
the  witnesses  not  subjected  to  a  cross-examination.  That  the 
showing  would  have  constituted  a  sufficient  ground  for  a  con* 
tinuance  of  the  case,  we  entertain  no  doubt  But  the  defendant 
preferred  risking  a  trial  rather  than  submit  to  further  imj^is- 
onment  After  all,  when  we  consider  that  the  prisoner  was 
deprived  of  the  testimony  of  two  of  his  witnesses  by  the  public, 
and  the  third  died  in  the  service  of  the  country,  it  would  seem 
that  some  legislation  was  needed  in  such  a  case.  Indeed,  would 
it  not  ^  be  expedient  to  provide  a  mode  for  taking  testimony 
in  all  state  cases  where  it  was  impossible  for  the  prisoner  to 
procure  the  personal  attendance  of  Uie  witnesses?  In  all  public 
prosecutions  the  witnesses  for  the  state  must  be  confronted  with 
the  accused.  Is  it  consistent  with  the  humanity  of  the  law 
that  parties  should  be  compelled  to  elect  between  a  protracted 
— not  to  say  perpetual — imprisonment,  or  a  trial  in  the  absence 
of  material  testimony,  especially  when  the  witnesses  are  absent 
in  the  public  service  7 

So  much  for  the  mint,  anise,  and  cummin  of  this  case.  We 
now  proceed  to  consider  the  weightier  matters  of  the  law  in- 
volved in  it. 

As  to  the  office  of  judge  and  jury  in  criminal  trials,  and 
the  reference  of  the  circuit  judges  to  another  tribunal,  we 
have  said  all  that  we  care  to  say  upon  these  subjects. 
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6.  In  fbe  course  of  his  chAige  to  the  jury,  the  presiding 
judge  stated,  amongst  other  things,  ^^that  if  they  shoiQd  find 
from  the  evidence  that  the  prisoner  and  Kittrell  armed  them- 
selves on  account  of  their  quarrel,  and  both  drew,  it  was  quite 
immaterial  which  fired  first;  there  is  malice  aforethought  in 
each,  and  the  slayer  is  guilty  of  murder."  We  hold  this 
proposition  to  be  untenable.  I  hear  that  my  adversary  has 
threatened  my  life;  I  arm  myself  for  defense;  we  meet  and 
mutually  draw  our  weapons;  he  fires  first,  and  I  kill  him. 
Is  this  murder  in  me  ?  I  apprehend  not.  His  honor  added: 
'^6y  the  laws  of  (}eorgia,  it  is  forbidden  to  carry  deadly 
weapons  secretly.  I^  in  violation  of  this  law,  one  arm  him- 
self  with  a  deadly  weapon,  and  in  a  fight  kill  his  adversary, 
it  will  be  murder,  and  especially  so  if  the  slayet  be  the  aggres* 
8or.  Malice  will  be  implied  from  the  unlawful  act  of  thus 
arming."  This  we  deem  the  fatal  error  in  this  case.  For  it 
is  a  fact  not  disputed  that  Alford  armed  himself  secretly  with 
a  deadly  weapon,  and  in  the  fight  with  Eittrell,  who,  the 
weight  of  testimony  shows,  shot  first,  and  Alfisrd  killed  him. 
All  this  is  conceded.  There  was  nothing  left,  then,  for  the 
jury  but  to  write  a  verdict  of  guilty  without  leaving  their  box. 
They  were  precluded  by  this  charge  from  examining  the  testi- 
mony, for  no  view  which  they  might  take  of  it  could  change 
the  result.  And  it  will  be  perceived  that  had  Eittrell  killed 
Alford  it  would  have  been  equally  murder  in  the  opinion  of 
the  court.    This,  we  respectfolly  submit,  cannot  be  true. 

Suppose  the  jury  should  find  from  the  proof  that  notwith- 
standing the  threat  of  Alford,  the  fatal  interview  was  souj^t 
by  Eittrell.  At  any  rate,  that  he  unnecessarily  threw  himself 
in  the  way  of  Alford,  that  an  altercation  ensuing,  he  drew  his 
pistol  and  fired  first  upon  his  adversary,  when  AUord  took  his 
Ufe.  Might  they  not  conclude  that  tiie  result  was  produced 
by  the  excitement  of  the  moment,  and  not  from  malice  afivre- 
thought  in  Alford?  Should  the  jury  not  have  been  allowed  at 
least  to  examine  the  evidence  in  tiiis  and  various  other  as- 
spects  which  might  have  been  presented  of  this  fatal  transac- 
tion? And  is  there  any  such  procrustean  rule  of  law  which 
attaches  such  consequences  to  the  secretly  arming  with  deadly 
weapons,  no  matter  for  what  purpose?  Does  the  secretiy 
carrying  a  deadly  weapon  import  malice  under  all  circum- 
stances? We  have  not  so  understood  the  statute.  In  defi- 
ance of  the  law,  deadly  weapons  are  secretiy  worn  by  nine 
tenths  of  oar  people,  fior  offense  or  defense.    It  may  be  to  kiU 
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a  mad  dog  or  a  mad  man,  as  occasion  may  demand.  A 
policeman  secieily  anns  himself  for  his  night-watchy  and  in  a 
straggle  with  a  bnrglar  kills  him.  For  this,  the  state  makes 
the  indiyidoal  indictable  and  punishable.  But  it  never 
ooomned  to  the  framers  of  this  act  that  if  a  citizen  was  slain, 
the  law  imputed  malice  to  the  homicide,  no  matter  under  what 
oircumstanoes  the  killing  took  place,  and  would  listen  to  no 
explanation.  But  we  have  said  enough  to  make  ourselves 
imderstood,  and  fiorbear  to  press  this  point  any  further. 

We  deem  it  improper  to  express  any  opinion  upon  the 
•videnoe. 

A  new  trial  is  granted  upon  the  grounds  indicated. 

Let  the  judgment  be  reversed. 


I  wot  PssnTinoiAL  m  BsntonNo  Rvmsra^  wn»$  abb  vov  Qbovvb 
AverfT.  Jvery^  62  Am.  Deo.  618^  and  note  618}  Pmmmr.  Jfo* 
JSUm,  61  Id.  86;  LattmUr.  Oooi,  68  Id.  428^  and  note  484;  AyMfwm  t. 
Ikummbtrg,^U.6l9i  WUSanur.  BHdbOl,  76 Id.  88^  and  note  90|  WHgStk 
v.«roliim»76Id.674. 
As  TO  AjmaoBam  ov  DBramoro  ab  Eyumswi  Sao  Arrow  t.  Oom' 
iltm.  Cbw,  29 Am.  Daa  66l»  snd  nsla 607|  JUv.  SWI^  78 U.  787, 
i76L 
WnAfULUaBOf  DxASurWaAiov  Smwi  ICAinas  8aa< 
raMtov  is  Aid.  Daa  7U,  Siidii0la786b 


WOBTHBIH  f^.   F^SABSOV* 

l»QMB«A,88aj 

I  Wm  MAM  SuonD  io  Taks  Dowxb  mil  of  hi 

wboro  ho  haa  doviaod  il  aOt  ahooaaiiot  hoTO  '*a  homo  and  aq^porl^alao 

ohoirgad  opoa  tho  aamo  aatate. 
16  OoMnL  Wm  io  Bliot,  proriaiomi  d  will  mnai  bo  aooh  ao  to  ahow  aa 

avidant  intention  on  ffao  port  of  ffao  teatator  to  ozohido  tiio  daim  ol 

dowori  tiio  proviaiona  of  ffao  irill»  or  aomo  of  thonit  nmai  bo  ahaolntaly 

fajocnaiatoDt  with  hor  daim  of  dowor. 
Wm  n  KaanaABiLT  Pur  to  hib  EuBonov,  nhen  ffao  whole  iwrujjari^  ia 

oonn^yod  by  tho  toatator,  if  it  ia  oloar  that  thoro  ia  ono  part  of  tho  prop* 

orty  iddoh  ffao  taatator  did  not  intond  ahonld  bo  aabjoot  to  fho  obim  ol 

dowor;  for  it  would  f oUow,  in  aooh  a  oaao»  that  ho  did  not  intond  that 

any  portion  of  it  ahonld  bo  aabjoot  to  aooh  a  daim. 
Wm  n  Pot  uroir  hib  EuMnov  by  tho  diargo  of  an  annnity  npon  land  in 

faTor  of  tho  widow,  or  "a  aopport  and  homo  "  for  hor»  whoM  it  ia  1 

a  diaigo  npon  had  doviaod  l^  tho  hnaband. 

Box  in  eqtdty.    The  facia  are  stated  in  the  opinion. 
W.  C.  MeKvnley^  for  the  plaintiffii  in  error. 
A.  H.  Btephen$^  for  the  defendant  in  error. 
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By  Cmiiy  Lumpkin,  J.  Stephen  Pearson  died  testate.  His 
will  contained  the  following  items:  "5.  I  decree  and  bequeath 
to  my  Bcm  Jeremiah  one  thousand  acres  of  land,  to  be  run  in 
such  a  manner  as  to  include  my  present  dwelling,  and  also 
grist-mill,  cotton  and  gin  house,  and  bounded  by  the  lines  to 
be  marked  out."  '^Item  9.  It  is  my  will  and  desire  that  the 
balance  of  the  property  to  be  kept  together  by  my  executor  on 
the  real  estate,  lying  in  this  county,  until  my  son  Flayius 
arrives  at  lawful  age,  and  that  my  wife  and  family  be  supported 
out  of  it,  and  that  it  be  worked  to  the  best  advantage,  so  as  to 
improve  my  estate  when  my  son  Flavins  arrives  at  lawful 
age,  then  it  is  my  will  and  desire  that  my  real  estate  be  turned 
over  by  my  executor,  as  herein  decreed,  and  that  the  personal 
estate,  being  the  residue,  as  well  as  also  the  rents,  issues,  and 
profits,  be  equally  divided  between  my  sons  Jeremiah,  Stephen, 
and  Flavins,  and  my  daughter  (Jeorgia  Home."  "Item  10. 
After  the  division,  as  contemplated  in  the  last  foregoing  item, 
I  enjoin  upon  my  son  Jeremiah  to  give  his  mother  a  home 
and  support  during  life,  having  given  him,  as  I  conceive,  the 
most  valuable  share  in  my  real  estate.  I  make  her  support  a 
charge  upon  the  same." 

Leaving  out  of  this  opinion  everything  irrelevant,  I  will 
state  the  facts  according  to  the  construction  put  upon  them  by 
this  court. 

The  plaintifb  in  error  have  recovered  and  been  paid  a  sup- 
port out  of  the  estate  of  Stephen  Pearson  up  to  December,  1858, 
when  Flavins  Pearson  became  of  age.  By  the  judgment  of 
the  proper  court,  they  have  also  been  allow^  dower  in  the  real 
estate  of  the  deceased.  By  agreement  of  parties,  compensation 
in  money  was  substituted,  and  this  bill  is  filed  to  have  decreed 
a  sum  of  money  in  commutation  for  the  "home  and  support" 
for  life,  allow^  by  the  testator  to  his  widow,  and  charged 
upon  the  thousand  acres  of  land  left  to  Jeremiah  Pearson. 

If  the  9th  item  of  this  will  stood  alone,  we  would  say,  un- 
hesitatingly, that  the  support  given  to  the  widow  in  common 
with  the  children  would  not  bar  her  right  to  dower.  It  is  the 
opinion  of  some  that  the  acceptance  of  this  provision,  under 
this  will,  would  constitute  no  bar  to  her  claim  of  dower;  others 
hold  that  the  acceptance  of  this  provision  constrains  her  to 
conform  to  all  its  provisions,  renouncing  any  right  inconsistent 
with  them;  that  no  person  can  accept  and  reject  the  same  in- 
strument. 
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We  pa88  over  this  point  The  question  now  is,  not  whether 
6he  is  entitled  to  dower,  but  having  elected  to  take  it,  can  she 
claim  the  value  of  a  home  and  support  of  Jeremiah  Pearson, 
and  which  is  charged  upon  the  lands  decreed  to  him?  We 
think  not  I  shall  not  attempt  to  reconcile  the  cases  upon 
this  subject  They  are  ably  reviewed  in  the  note,  in  1  White 
A  Tudor's  Equity  Cases,  272,  279«  to  Sheatfidd  v.  Sheatfidd, 
to  which  reference  is  respectfully  made.  Moreover,  I  subscribe 
to  the  principle,  in  all  amplitude,  that  to  compel  a  wife  to  elect 
that  the  laws  and  provisions  of  the  will  must  be  such  as  to  show 
an  evident  intention  on  the  part  of  the  testator  to  exclude  the 
claim  of  dower,  the  provisions  of  the  will,  or  some  of  them, 
must  be  absolutely  inconsistent  with  her  claim  of  dower.  But 
where  the  testator  devised  the  whole  of  his  property,  if  there 
be  one  part  of  the  property  with  respect  to  which  it  is  clear 
that  the  testator  did  not  intend  it  should  be  subject  to  the 
daim  of  dower,  it  follows  that  he  did  not  intend  that  any  por^ 
6m  of  it  should  be  subject  to  dower,  and  in  such  case,  the 
wife  is  necessarily  put  to  her  election:  MiaU  v.  Brain,  4  Madd. 
Ch.  Rep.  68.  And  the  charge  of  an  annuity  upon  the  land  in 
favor  of  the  widow,  notwithstanding  there  is  some  contrariety 
of  decision  in  England,  is  held  to  be  clearly  settled  by  the 
hif^r  authority  to  be  sufficient  to  put  the  wife  upon  her  elec- 
tion: 2  Edw.  236. 

Here  the  wife  has  elected  to  take  dower  out  of  the  thousand 
teres  of  land  devised  to  Jeremiah  Pearson.  It  has  been  sub- 
itantially  allotted  to  her.  Shall  she  now  have  ^'  a  home  and 
support"  charged  upon  the  same  land?  We  adjudge  not 
The  court,  in  a  former  issue,  looking  only  to  the  support  al- 
lowed her  in  common  with  children,  held  that  constituted  no 
bar  to  dower.  That  judgment,  right  or  wrong,  is  irreversible. 
But  when  now  she  seeks  to  subject  the  very  lands  of  Jeremiah 
Pearson  to  the  encumbrance  of  ^*  home  and  support,"  out  of 
which  she  has  been  endowed,  we  sustain  the  judgment  of  the 
drcuit  court  in  arrestmg  her. 

As  in  the  view  we  have  taken  of  the  rights  of  the  parties  a 
reversal  upon  the  other  grounds  in  the  bill  of  exceptions  would 
be  ancillary,  we  fiirbear  to  notice  them. 
Let  the  judgment  be  affirmed. 


Down,  WB0  vor  BumMD  sr  Dbvxo:  Evam  t.  WM,  1  Am.  Dea  80S| 
/mktmr.  OhmMQ,  17  U.  SH  and  note  616;  CMUmr.  Bkfha^  27  Id.  44&. 
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WDOwli  Tb^'^T*"  MrfiymMi  Dowie  Airi>  TntAMnriBT  PaMnrimui 
WILL  SB  OOKPULID  WEEK:  BeoU  T.  i9dUqf»  41  Am.  Bea  416|  ooOeotod 
0MMm]iototoZ«iafeT.iSMft,61  Id.  716;  McQuMmr.  MeQmm,9iU.9K»i 
Bwdr.  &m,  08  Id.  126;  ffaUr.  HaU,  64  Id.  768;  note  to  OftMrt^T.  Arii; 
48Id.767.  AndiHMnot:  aorti(MT.iSfteMni^27Id.446|Ofti0t!4T.ihifl;4S 
Id.  764,  and  ooOaetod  omm  in  note  thmto  767;  LtwUr.  BnM.  61  Id.  706^ 
and  ooQaoted  OMM  in  note  to  Mone  716.  Ai  to  doctrine  of  eleotion*  where  tli« 
teetator  dofiaee  aQ  of  hie  property,  aee  LewU  t.  SmUh,  mtpra;  Cfmr<h  r.  BmlU 
48  Id.  764.  And  aa  to  eleotion  between  benefiti  oonf ened  1^  will  and  ahara 
in  eoBUDonity  pvoperty,  aee  B&wd  t.  Mmok^  68  U.  1S6;  f%taU  r.  TkmO^  M 
U.  601,  and  azindad  note  tbanto  608L 
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CASES 

or  TOM 

SUPBEME    COUBT 

ILLINOIS. 


iBtVA  Inbubanob  Gompant  v.  Phblpb. 

v  AcsMMv  oof  bmuuraoi  Pouor  nnn>  hot  mi 
» of  a  eoaditioii  tliat  in  oms  of  Iom  fh»  oompmy  ml^t  r^ 
I  tlM  boildiBg. 

nr  IvsuBAiiGB  Pouor  that  Oompavt  mat  Kmaomm  BuiLDnro 
DvnoTXD  ii  a  ooodition  rabte^ient^  wfaioh,  if  ptrf onnad,  may  be  mI 
up  by  fhd  oon^Miy  in  dsf ente. 
Vnm  BDAniffy  Wur  of  Ihquiet  tauis  10  Ambh  Dammoiu,  whioh  th* 
■hwiff  may  lecnta  by  mmnmning  a  jury  from  th#  i^gobg  pmtl,  orfrom 
by-alndan»  and  bsfing  the  damagM  aiMMed  by  tfaflm  aHlMr  in  the  pn»> 
onoa  of  tbd  oowrt  or  brfore  hlmmlf. 

AcnoH  by  Phelps  against  the  .Sitna  Insnranoe  Compan j 
upon  a  fire  policy.  The  declaration  set  out  the  policy  in  hmc 
verba;  allef^  that  the  premises  had  been  destroyed  by  fire; 
and  that  the  company  had  never  paid  the  amonnt  for  which 
the  building  was  insured,  or  any  part  of  it.  The  defendant, 
the  insurance  company,  demnired.  The  ground  of  the  de- 
murrer is  set  out  in  the  opinion.  The  court  rendered  judg- 
ment for  the  plaintiff.  The  regular  jury  had  all  been  dis- 
charged, and  upon  the  order  of  the  oourt  the  sheriff  summoned 
twelTe  jurors,  who  made  the  assessment 

Stuart^  Edwardif  and  £roim,^or  the  plaintiff  in  error. 

Jam$$  Bobertij  fiir  the  defendant  in  mnxt. 

By  Courts  Walkxb,  J.  It  is  urged  that  the  declaration  in 
this  case  was  insufficient^  and  that  the  oourt  below  erred  in 
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oyemiling  the  defendant's  demurrer.  The  policy  upon  which 
suit  was  brought  contains  this  amongst  other  provisions:  '^  In 
case  of  any  loss  on  or  damage  to  the  property  insured,  it  shall 
be  optional  with  the  company  to  replace  the  articles  lost  or 
damaged  with  others  of  the  same  kind  and  equal  goodness; 
and  to  rebuild  or  repair  the  building  or  buildings  within  a 
reasonable  time,  giving  notice  of  their  intention  so  to  do  within 
thirty  days  after  preliminary  proof  shall  have  been  received  at 
the  oflSce  of  the  company."  It  is  insisted  that  the  declaration 
is  substantially  defective,  for  the  want  of  an  averment  nega- 
tiving this  clause.  By  the  common-law  rules  of  pleading,  in 
declaring  upon  a  bond  with  a  condition  annex^,  breaches 
were  alone  required  to  be  assigned  upon  the  bond.  If  there 
had  been  a  performance  of  the  defeasance  or  condition,  it  was 
held  to  be  matter  of  defense.  And  this  is  certainly  true  of  all 
conditions  subsequent:  Hotham  v.  Ea9t  India  Co.^  1  T.  R.  645. 
It  is,  however,  otherwise  with  conditions  precedent.  Gk>uld,  in 
his  treatise  on  pleading,  177,  states  the  rule  thus:  "  It  is  never 
necessary,  by  the  common  law,  for  the  plaintiff  in  his  declara- 
tion to  state  or  in  any  manner  to  take  notice  of  any  condition 
subsequent  annexed  to  the  right  he  asserts.  For  the  office  of 
such  condition  is  not  to  create  the  right  on  which  the  plaintiff 
founds  his  demand,  but  to  qualify  or  defeat  it.  The  condition, 
therefore,  if  performed  or  complied  with,  is  matter  of  defense, 
which  it  is  for  the  defendant  to  plead." 

In  this  case,  the  defendant  in  error  became,  according  to 
the  covenants  contained  in  the  policy,  entitied  to  recover  at 
the  time  the  loss  occurred.  But  by  this  condition  the  com- 
pany had  the  right  to  defeat  the  recovery,  by  rebuilding  the 
property  destroyed.  If  they  performed  ttds  subsequent  condi- 
tion, they  should  have  pleaded  the  performance.  This  condi- 
tion was  inserted  solely  for  the  benefit  of  the  company;  its 
performance  was  to  be  subsequent  to  any  loss  which  might 
occur,  and  after  notice  of  that  fact,  and  was  purely  a  matter 
of  defense:  Howard  Fire  and  Marine  Ins.  Co.  v.  Oormickj  24  111. 
455. 

It  is  also  urged  that  the  court  erred  in  impaneling  a  jury  to 
assess  the  damages,  after  the  regular  panel  had  been  dis- 
charged for  the  term.  At  conunon  law,  the  court  had  the  un- 
questioned right  to  issue  a  venire  facias^  at  any  time  during 
its  session,  returnable  to  the  term,  whenever  tiie  business  of 
the  court  might  require  it.  And  we  must  suppofie,  if  it  was 
designed  to  constitute  this  a  regular  panel,  that  such  a  writ 
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issued.    Bat  if  that  were  not  so,  still,  upon  a  de&ult,  a 
writ  of  inquiry  may  issue  to  have  the  damages  assessed, 
wbicli  may  be  executed  in  court,  or  be  directed  to  the  sheriff 
to  execute  in  vacation.    If  the  sheriff  executed  the  writ  by 
fluxxmoning  the  jury,  and  having  the  damages  assessed  in  the 
presence  of  the  court,  it  would  certainly  be  as  regular  as  if 
done  in  vacation.    So  that  whether  it  were  executed  before 
the  court,  or  the  sheriff,  with  a  portion  of  the  regular  panel  or 
by-standers,  can  make  no  difference.    We  are  unable  to  per- 
ceive any  error  in  this  record  requiring  the  judgment  of  the 
court  below  to  be  reversed,  and  it  is  therefore  affirmed. 
Judgment  affirmed. 

Thb  ntZNGiPAL  OABB  WAS  CITED  in  Cohrodo  Springs  Co.  t.  Hewitt^  8  CoL 
STS^  to  the  point  that  the  findixig  on  an  inqnisitioii  to  assess  damages 
may  be  ezecated  after  the  regolar  panel  has  been  discharged.  This  case  far- 
ther holds  that  snch  finding  is  intended  merely  to  inform  the  conscience 
of  tlie  court,  and  may  be  executed  at  any  place  in  the  county.  At  common 
law,  upon  judgment  by  default,  a  writ  of  inquiry  was  necessary,  and  issued 
to  asoertain  the  damages  of  the  plaintifif;  but  at  common  law,  a  jury  sum- 
moDad  by  writ  of  inquiry  in  case  of  de&nlt  had  no  necessary  connection 
with  the  regular  panel;  and  if  they  serred  on  it,  or  constituted  it  in  whole  or 
in  part^  it  was  by  virtoe  of  the  writ  of  inquiry,  and  not  in  their  character  aa 
cegular  jurors.  In  case  ol  de&Milt,  the  proper  praotioe  is  to  swear  the  jury 
**to  aassas  the  plaintiff's  damagM,**  not  ''to  try  the  iamiea"t  Id.  275-27a 


Gibson  v.  Boll. 

[37  ILLDTOIS,  88.] 
0CASUTB  BHOUU)  SB  GOKPUBD  WITH  Df  ADXDIISXSaiOE's  SaLB. 

How  GouxT  18  iNTmiD  WITH  JuBiBDionoK  TO  Ordbr  Al>llIinBnUT0B'8 
Salb.  — Hie  administrator  may  bring  all  adverse  parties  into  court  in 
either  of  two  ways:  1.  By  serving  a  written  or  printed  notice,  together 
with  a  copy  of  the  account  and  petition,  on  all  the  heirs  or  devisees  in 
whom  the  title  of  the  land  proposed  to  be  sold  may  be  vested;  2.  By 
publishing  a  notice  to  all  parties  interested  to  come  in  and  show  cause 
why  the  land  should  not  be  sold  according  to  the  prayer  of  the  petition. 
Either  mode  is  equally  efficacious  to  give  the  court  complete  jarisdiction. 

FBOOBEDnros  bt  Administbatob  to  Sbll  Bbal  Estatb  Bind  Iktantb^ 
though  they  are  not  nominally  made  parties  to  the  proceedings. 

Fboobbdings  or  Guabdian  to  Sxll  IirrAirr's  Estatb  asb  not  Advbbsb 
Pbocbbdinos  as  to  the  infant^  and  will,  if  regular,  and  in  conformity  to 
law,  bind  the  infont;  but  if  not,  the  infant  must  have  opportunity  to 
ooiTeot  the  errors. 

HoncB  or  Apministbatob'b  Salb  ov  7>bcepbnt'8  Estatb  nbbd  not  Cob- 
tain  the  names  of  infant  claimants,  though  the  proceeding  is  adverse  te 
them.    It  is  sufficient  if  the  statute  is  followed. 

BwficxBHCT  OF  KonoB  ov  ABKnuBZBAxoB'B  Salb  OV  Dbobdbbt's  Ebtatb 
is  determined  by  the  court. 
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EjKoncxNT  by  plaintiff  G^son  against  Henry  B.  Richard- 
son,  who  pleaded  the  general  issue,  and  had  John  E.  Roll  sub- 
stituted as  defendant  in  his  stead.  It  was  admitted  that  B. 
F.  Jewett  died  seised  of  the  premises,  and  that  defendant  had 
a  perfect  chain  of  title  from  his  heirs.  Plaintiff  offered  in  eyi- 
dence  a  chain  of  title  from  the  administrator  of  the  estate, 
William  S.  Ifaus,  and  also  a  transcript  of  the  record  of  the 
county  court  of  Tasewell  Coimty,  containing  the  proceedings  in 
the  administration  of  the  estate  of  said  Jewett,  setting  forth 
the  petition,  order,  report,  and  approval  of  the  sale  of  the 
premises.  Defendant  objected  to  this  evidence,  on  the  ground 
that  there  was  no  sufficient  notice  on  which  to  base  the  subse* 
quent  proceedings.  The  objection  was  sustained,  and  defend- 
ant then  introduced  in  evidence  the  notice  in  the  proceedings 
mentioned,  and  which  appears  in  the  opinion.  Verdict  and 
judgment  fer  the  defendant. 

E.  £.  JETemdon,  for  the  plaintiff  in  error. 

W*  H.  Hemdon  and  E.  L.  Oro$$f  for  the  defendant  in  error. 

By  Court,  Catoh,  C.  J.  The  plain  question  is  now  pre- 
sented, whether  in  proceedings  by  an  administrator  to  sell  the 
real  estate  of  his  intestate,  it  is  necessary  to  make  the  heirs 
formal  parties  defendants  in  the  petition,  and  to  name  them 
as  such  defendants  in  the  notice.  In  Ex  parte  Sturmaj  25  HL 
890,  which  was  a  proceeding  by  a  guardian  to  sell  the  lands 
of  his  wards,  we  dismissed  the  writ  of  error  brought  by  the 
infants  to  reverse  the  order  of  sale,  because  the  in&nts  had 
not  been  made  parties,  £rom  which  it  would  seem  to  follow 
that  they  wero  not  bound  by  the  proceeding.  If  this  conse- 
quence follows  that  decision,  then  we  aro  satisfied  that  it  was 
unadvisedly  made,  and  ought  not  to  be  adhered  to.  This 
whole  subject  of  the  sale  of  the  property  of  wards,  by  their 
guardians,  in  pursuance  of  laws  authorising  proceedings  for 
such  sales,  is  examined  in  Maeon  v.  Waiiy  4  Scam.  127,  and  we 
think  it  is  thero  satisfiEtctorily  shown  that  infemts  aro  bound, 
although  not  nominally  made  parties  to  the  proceeding.  ,  Why, 
then,  when  they  attain  their  majority,  may  they  not  bring 
their  writ  of  error  to  reverse  the  order  for  the  sale,  for  errors 
and  irregularities  in  the  proceeding?  The  reasoning  in  this 
last  case  might  answer  this  inquiry,  for  it  is  thero  said  that  it 
is  not  a  proceeding  adverse  to  the  heir,  but  is  a  proceeding  by 
his  guardian  for  his  benefit,  and  should  be  treated  as  if  the 
proceeding  wero  by  the  heir  himself!    Now,  if  this  is  so  to  its 
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foil  extent,  he  should  never  afterwards*  be  allowed  to  complain 
that  in  his  own  proceeding  there  is  error.  But  the  reasoning 
in  that  case  upon  this  point  should  only  be  applied  where,  as 
in  that  case,  the  proceeding  is  regular,  and  in  conformity  to 
law,  and  only  to  that  extent  should  the  act  of  the  guardian  be 
considered  tiie  act  of  the  ward;  and  whatever  the  guardian 
does  in  such  a  proceeding  which  is  not  in  oonformity  to  law 
is  adverse  to  the  infeuit,  and  he  must  have  an  opportunity  of 
correcting  that  error  in  proper  time. 

These,  it  may  be  repeated,  were  cases  of  sales  by  guardians, 
ostensibly  at  least,  for  the  benefit  of  their  wards.  The  case 
before  us  is  a  sale  of  an  administrator  of  the  estate  descended 
to  the  heirs,  and  not  toir  their  benefit,  but  to  enable  him  to  pay 
the  debts  of  the  ancestor.  As  to  the  heirs,  it  is  essentially 
hostile  in  every  respect,  hence  it  is  the  duty  of  the  courts  to 
see  that  the  law  which  authorizes  this  proceeding  is  complied 
with.  This  it  is  our  duty  to  do;  but  more  than  this  we  have 
no  right  to  reqtdie.  Has  the  law  required  the  heirs  to  be 
made  parties  by  notice,  either  in  the  petition  or  in  the  notice? 
This  proceeding  is  authorized  by  the  one  hundred  and  third 
section  of  the  statute  of  wills.  That  requires  that  the  admin- 
istrator ^^shall  make  out  a  petition  to  the  circuit  court  of  the 
county  in  which  administration  shall  have  been  granted,  stat- 
ing therein  what  real  estate  the  testator  or  intestate  died  seised 
0^  or  so  much  thereof  as  will  be  necessary  to  pay  his  or  her 
debts  as  aforesaid,  and  request  the  aid  of  the  court  in  the 
prenuses."  This  is  all  that  the  statute  requires  shall  be  stated 
in  the  petition;  and  by  what  authority  shall  we  require  more 
to  be  stated?  There  is  not  a  word  said  about  the  heirs.  They 
are  not  requested  to  be  mentioned  or  alluded  to  in  the  petition. 

This  petition,  however,  does  set  out  the  names  of  the  widow 
and  heirs,  but  it  does  not  formally  ask  that  they  may  be  made 
parties  defendants.  Nor  was  this  necessary.  The  portion  of 
the  statute  quoted  has  all  the  elements  of  an  ex  parte  proceed- 
ing. When  a  petition  is  filed,  the  court  acquires  jurisdiction 
of  the  subject-matter.  The  balance  of  the  section  shows  that 
it  was  not  designed  that  it  should  be  necessarily  ex  parte.  The 
section  proceeds:  ^^And  it  shall  be  the  duty  of  such  adminis- 
trator or  executor  to  give  at  least  thirty  days'  notice  of  the 
time  and  place  of  presenting  such  petition,  by  serving  a  written 
or  printed  notice  of  the  same,  together  with  a  copy  of  said 
account  and  petition,  on  each  of  the  heirs,  or  their  guardians, 
or  the  devisees  of  saii  testator  or  intestate,  or  by  publishing  a 
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notice  in  the  nearest  newspaper  for  three  weeks  snccessiyely, 
commencing  at  least  six  weeks  before  the  presenting  of  said 
petition,  of  the  intention  of  presenting  the  same  to  the  circuit 
court,  for  the  sale  of  the  whole  or  so  much  of  the  real  estate  of 
the  said  testator  or  intestate  as  will  be  sufficient  to  pay  his  or 
her  debts,  and  requesting  all  persons  interested  in  said  real 
estate  to  show  cause  why  it  should  not  be  sold  for  the  purposes 
afinreeaid."  Now,  here  is  prescribed  the  modes  by  which  the 
court  may  acquire  jurisdiction  of  the  i)er8ons,  so  to  speak,  of 
those  whose  interests  may  be  affected  by  the  proceeding.  The 
administrator  is  given  the  alternative  of  one  of  two  ways  by 
which  he  may  bring  into  court  all  adverse  parties:  one  is,  by 
serving  a  written  or  printed  notice,  together  with  a  copy  of  the 
account  and  petition,  on  all  of  the  heirs  or  devisees  in  whom 
the  title  of  the  land  proposed  to  be  sold  may  be  vested;  and 
the  other  is,  by  publishing  a  notiee  to  all  parties  interested  to 
come  in  and  show  cause  why  the  land  should  not  be  sold  ac- 
cording to  the  prayer  of  the  petition.  Either  mode  is  equally 
efficacious  to  give  the  court  complete  jurisdiction,  and  equally 
satisfies  the  requirements  of  the  law,  although  the  notices  are 
substantially  different  The  first  requires  a  copy  of  the  -peH- 
tion  and  account  to  be  served  with  the  notice  on  the  heirs  or 
devisees  only;  while  the  statute  does  not  require  these  to  be 
set  6ut  in  the  published  notice,  but  that  is  required  to  be  ad« 
dressed  to  all  persons  interested  in  the  subject-matter.  Not 
only  heirs  and  devisees,  but  their  guardians  and  creditors,  and 
in  fine,  everybody  whose  interest  might  be  affected  by  a  sale 
of  the  land  under  under  the  petition.  But  it  must  be  observed 
that  in  neither  of  these  notices  is  it  required  that  the  names  of 
the  heirs  or  others,  interested  parties,  shall  be  inserted.  It 
leaves  the  door  wide  oi)en  for  all  who  may  conceive  themselves 
interested,  and  whenever  they  choose,  to  come  in,  when  they 
become  in  fSoct  parties  to  the  proceeding  in  name  as  well  as  in 
substance.  It  was  for  the  legislature  to  say  in  what  mode 
parties  interested  should  be  brought  into  court,  and  they  had 
an  undoubted  right  to  declare  that  a  notice  by  publication 
should  be  as  effectual  to  bind  the  parties  as  a  personal  ser- 
vice. In  this  case,  the  notice  was  by  publication,  and  was  as 
follows: — 

'^  Admhhstbatob's  Notice. — Notice  is  hereby  given  that  I 
will  make  application  to  the  county  court  of  Tasewell  County, 
on  the  third  day  of  September  next,  for  a  decree  to  sell  all  or 
BO  much  of  the  real  estate  of  Benjamin  F.  Jewett,  deceased, 
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late  of  Taiewell  Coantyy  as  will  be  soffident  to  pay  the  debts 
of  said  estate.  AH  persons  interested  are  requested  to  appear 
and  show  cause,  if  any  they  have,  why  such  decree  should  not 
be  granted.  Wm.  S.  Maus, 

^Adm'r  of  Benjamin  F.  Jewett,  dec'd. 

"Pbkin,  July  24, 1856.'' 

The  statute  has  not  declared  'what  this  notice  shall  contain, 
and  it  is  for  the  court  to  determine  whether  its  statements  are 
sufficient.  This  notice  gives  the  information  that  at  a  sped- 
fied  time  and  place  the  administrator  would  apply  to  the  cir- 
cuit court  for  authority  to  sell  the  whole,  or  so  much  as  was 
necessary  for  the  purpose  stated,  of  the  real  estate  of  thd  in« 
testate.  This,  we  think,  was  suffident  for  all  praotioal  pur- 
poses. This  was  quite  as  sure  to  put  persons  interested  on 
their  guard  as  if  the  property  had  been  described  by  its  num- 
bers or  boundaries.  On  the  whole,  we  are  unable  to  find  any- 
thing even  irregular  in  this  proceeding  for  which  we  should 
reyerse  it  on  a  direct  application  for  that  purpose,  much  less 
to  hold  it  vdd  in  a  collateral  action  as  this  is. 

We  strongly  intimated,  in  Tumey  y.  Tumeyy  24  IlL  626, 
that  the  heirs  should  be  made  formal  parties  in  the  petition, 
but  the  decision  of  that  question  was  not  necessary  to  the 
determination  of  that  case.  The  case  had  already  been  de- 
dded  upon  the  ground  that  there  had  been  no  sufficient  notice, 
and  what  was  afterwards  said  about  the  form  of  the  petition 
was  unnecessary,  and  we  now  think  unadvised.  The  eyi- 
dence  should  haye  been  admitted.  The  judgment  is  reyersed, 
and  the  cause  remanded. 

Judgment  reyersed. 

Ihvakt  Wabds  nMD  vor  bb  Madb  Fauies  in  lirocnndingii  to  mXL  theii 
cmI  estate:  SmUh  ▼.  Racef  ptmif  p.  236.  Bat  on  the  other  hiuid,  it  ii  held 
thftt  an  infant  nmit  be  made  a  party  to  a  proceeeing  to  aeU  hb  land,  if  he  ia  a 
resident:  fftaUer  ▼.  EdUonf  46  Am.  Dec  117;  and  that  a  decree  wiU  not  bind 
him  nnless  he  haa  been  aeired  with  proceis  and  made  a  party:  Id.;  Cfokmem 
▼•  CoUmati,  28  Id.  86.  Mere  irregnlaritie%  however,  in  probate  prooeedings 
do  not  invalidate  them  where  the  oonrt  haa  acquired  jnriadiction:  Dimey  v. 
StriekiMnQt,  66  Id.  179,  and  note  186.  The  snbject  of  Judgments  against  in- 
iants  ia  disoosMd  at  length  in  the  note  to  Pcrtet  v.  Bobhuom,  18  Id.  160. 

Qvamjoax'b  or  AmfDnsnATOR'a  Hale  witmout  Nonoi;  or  wxxh  Ihvuv- 
ncDDiT  Notion  Bmoz  or:  MUekeU  v.  .AoMen,  66  Aul  Deo.  768^  and  oases 
referred  to  in  note  to  same  760;  Polmer  v.  OoH^,  47  Id.  41;  Fratkr  y.  Stem- 
rod,  71  Id.  463;  BUmdY.  MmeaMer,  67  Id.  162;  /adbon  v. iljlor,  39 Id.  281. 

Xhb  PBDraiPikL  oaas  wis  oixb>  in  the  following  anthcritiss^  and  to  the 
^oint  itBited:  In  piooasdiBgB  aAeting  the  sale  of  iDfaBtB*  fsal  sstaH  the 
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diolJinoftiitp6mMM,l7pablkftttoiioftiieiiotiMs  Optdgr.  HaU,  9^  JSin^. 
The  itatBte  imut  be  ponaed  In  » iimoeeding  to  atH  the  lande  of  »  aaoBMiJ 
penoa  1^  hie  ftdministntor,  and  nnlen  the  mode  pointed  oot  1^  the  stetnte 
for  bringing  tiie  partiee  in  interest  before  the  ooort  hae  been  adopted,  ther* 
will  be  aooh  » want  of  jnriadiotion  aawiU  vitiate  the  aale:  Bree  ▼•  Bne^  61  Id. 
871;  DofOteT.  i7e(tffi0er,  67  Id.  863;  i^€2lT.  rowi^,  68  Id.  106.  Astoright 
to  qneation  Jnriadiotion,  aee  Oattd^  ▼•  HaUf  80  Id.  116.  Titlee  of  porbhaaan 
in  good  faith  shoold  nerer  be  oTertomed  beoanae  of  ob jeetioiia  foonded  npon 
captiooa  oritioiBm;  thna  an  objeotion  that  the  adminiatntor'a  notioe  of  applip 
oatlon  for  aale  did  not  apeoify  in  what  oonnty  or  atate  the  ooort  waa  to  be 
held,  at  which  applioation  waa  to  be  made,  waa  held  to  be  well  foonded,  *'«■ 
no  hnman  being  who  read  it  ooold  have  miaonderatood  it*!  Moon  t.  JVefl^ 
80  Id.  261.  Itianot  eaawitiil  that  the  namea  of  tiie  heira  bei^ren  intfas 
notioe:  BotMek  y.  SUmer,  80  Id.  168.  That  heiza  are  not  neoaaaaiy  partle% 
aee  alao  Swoarmgen  ▼.  CfuUck,  67  Id.  211.  An  omiaaion  to  name  the  heira  ia 
the  petition  will  not  inyalidate  the  decree  of  aale:  i7o&aofi  ▼.  Amm,  62  Id.  168. 
Where  tiie  decree  reoitea  tha%  '' it  appearing  to  the  ooort  that  notioe  aooccd- 
ing  to  law  waa  ffroa  of  the  pendency  of  tiiia  oanae,"  the  redial  ia  aifllefanl 
eridaooe  that  the  proper  notioe  haa  been  giren,  and  thoo|^  tiie  pcintir'a  eflf^ 
tifioatebedefectiT^itwOlbe  preaomed,  from  tfala  zedtal^  that  the  oeorft  w 
eeired  otiiar  endaooe  of  the  date  of  poblloatioBt  JMi^tri  T.  O^OHMfr,  07  U 
66|  JTcrrfe  T.  XMtoV  80  Id.  816. 


bBBLY  V.  FbOPLB  FOB  THB   USB  OF  A.  W.  NlMB. 

[«rXLLnraii,im] 
Sumarr  ov  Qimi  Bokb  will  vot  n  Lubui  if  tiie  aaaaa  pot  wfetk  Ike 
bond  before  hia  own  are  f orgeriea. 

L.  W.  Lbick  wm  nominated  master  in  ohanoeiy,  and  filed 
a  bond,  to  which  the  names  Heaton,  Neeoe,  and  Monoir  ireie 
Bubscribed.  The  bond  was  payable  to  the  people  of  the  state, 
and  conditioned  on  the  fidthfol  performance  of  the  duties  of 
his  office.  Leick  collected  certain  moneys  belonging  to  the 
ward  of  A.  W.  Neece,  which  he  fieuled  to  pay  over.  He  was 
sued  and  judgment  obtained.  Having  no  property,  his  bonds- 
men were  sued.  Heaton  testified  that  his  name  on  the  bond 
was  a  forgery.  It  was  first  in  order,  and  was  there  befinre  the 
other  names  were  signed.  The  court  found  for  the  people,  for 
the  use  of  Neece,  and  defendant  Seely  appealed. 

/am66  W.  English^  finr  the  plainti£f  in  error. 

Stuartj  Edwards^  and  Brawn^  for  the  defendants  in  enor. 

By  Court,  Caton,  C.  J.  This  action  was  on  the  office  bond 
of  a  master  in  chancery,  against  one  of  the  sureties,  whose 
name  appears  to  the  bond.    The  bond  is  Joint  and  sereraL 
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The  &ct8  relied  upon  in  defense  are  these:  In  the  hody  of  the 
bond  are  three  sureties  named:  1.  Heaton;  2.  Seely,  the  de- 
fendant; and  3.  Morrow.  When  presented  to  the  defendant 
for  his  signature,  the  name  of  Heaton  api)eared  signed  to  the 
bond  as  a  surety;  and  the  defendant,  supposing  it  to  hare 
been  executed  in  fact  by  Heaton,  signed  his  name  to  the  bond 
as  a  co-surety  with  Heaton.  It  turns  out  that  the  name  of 
Heaton  to  the  bond  was  a  forgery.  Although  we  have  not 
been  referred  to,  nor  have  we  met  with,  a  case  precisely  in 
point,  yet  we  think  upon  principle  this  should  constitute  a 
good  defense  to  the  action  on  the  bond.  By  a  fraud  practiced 
upon  the  defendant,  by  means  of  the  commission  of  a  high 
crime,  he  was  made  to  assume  a  different  and  greater  liability 
than  he  intended  or  supposed  he  was  assuming  when  he  exe* 
eoted  the  bond.  It  is  not  like  the  case  where  the  surety,  when 
he  signs  the  bond,  is  assured  and  made  to  believe  that  others 
will  afterwards  sign  it  In  that  case  he  acts  upon  the  simple 
assurance  that  another  will  do  an  act  which  he  knows  may 
be  defeated  or  prevented  by  various  accidents,  and  he  must 
therefore  take  the  risk  of  such  assurance  being  fulfilled.  But 
in  this  case  he  acted  upon  an  apparent  fact,  which  without 
the  commission  of  a  great  crime  by  others  must  have  been 
troe,  and  the  commission  of  this  crime  the  highest  degree  of 
caution  might  not  suggest;  and  he  cannot  be  charged  with 
even  slight  neglect  in  not  having  discovered  the  forgery.  It 
cannot  be  said  that  his  own  credulity  contributed  in  any  de- 
pee  to  his  being  bound  without  Heaton  instead  of  with  him. 
It  is  true  that  the  obligee  did  not  perpetrate  or  in  any  way 
ocmtribute  to  the  fraud,  so  that  one  of  two  innocent  parties 
must  suffer  by  reason  of  this  forgery,  but  that  reasonable 
degree  of  £avor  which  the  law  extends  to  sureties  should 
exonerate  the  surety  who  has  been  fraudulently  induced  to 
execute  the  bond,  not  by  a  false  promise,  which  a  high  or  even 
a  reasonable  degree  of  prudence  should  have  admonished  him 
not  to  rely  upon,  but  by  a  forgery,  which  would  probably  have 
deceived  the  most  cautious  person. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

F6BOXBT  Avonw  IxsxBUiaDiT!  MiUer  ▼•  Reed,  67  Am.  Deo.  4691 

TsB  nuHoiPAL  oiSB  WIS  BXPOBXBD  in  2  Am.  L.  Bflg.,  N.  fik,  844^  846^ 

•nd  to  which  aooe-pAge  note  ii  appended.    Thie  note  haa  heen  eited  in  J7ef ini 

▼.  IToyne  AgrkuUural  Co.,  73  LuL  831,  and  Johne  y.  Haniton,  20  Id.  824. 

Bntrn  StofMT  ▼.  MUUkim,  85  BL  218^  22S2;  where  a  party  when  aaked  to  ligD 

Ax.  naa  Yau  Lxxxi— la 
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»  note  M  forety  rofused  until  another  person  wonld  first  ezaonte  the  wme, 
and  where  the  prinoipal  maker  forged  the  name  of  snoh  other  penon,  and 
thereby  indnoed  the  party  to  aign,  and  proonred  the  money  of  an  innoomit 
party*  who  had  no  notioe  of  the  frand,  it  was  held  that  the  &ot  of  the  UnrgBry 
and  the  frand  would  not  release  the  surety  so  executing  the  same.  It  was 
there  held  that^  where  one  of  two  innocent  parties  must  be  a  loser  by  the 
deceit  or  fraad  of  another,  the  loss  mnst  fall  on  him  who  employs  and  pats 
trust  and  confidence  in  the  deceiver,  and  not  on  the  other;  and  tiie  principal 
ease  was  departed  from  so  far  as  it  conflicted  with  the  roles  laid  down  abovei 
See  p.  222.  It  |wonld  seem,  therefore,  that  unless  some  distinction  can  be 
drawn  between  the  liability  of  a  co»maker  and  that  of  %  surety,  the  princi- 
pal case  is  orecmled  by  Stoner  ▼.  MQBkin,  mtpra;  see  Hdm»  t.  fToyiie  Jyr^ 
ciitti«itiia».,78Ind.»a 


Gbbat  Western  Railroad  Company  t;.  Heul 

[27  ILUVOIS,  ISIJ 

Dmolakation  against  RAn.moAi>  Oompamt  iok  Kxluho  Siook  hxbd  vofi 
NnAnn  the  possibility  that  the  stock  may  have  been  killed  at  a  prop- 
eily  fsnoad  farm-crossing;  in  which  case,  the  company  would  not  have 
been  liable  under  the  statute. 

QBJBonoir  TO  DxoLAKATiDir  nr  Tobt  bbcauo  Laid  with  CJoKmruAirpo 
comes  too  late  after  issue  joined,  and  trial,  and  judgment  rendered.  If 
the  objection  is  good  at  all,  it  should  have  been  made  by  demnrrer. 

Case.  Ouy  Helm  bronght  smt  against  the  Oreat  Western 
Railroad  CompaDy  for  killing  certain  horses,  cows,  sheep,  and 
hogs  belonging  to  him.  Under  the  statute,  the  company  was 
bound  to  fence  its  road,  except  at  crossings  and  at  those  parts 
in  towns,  villages,  etc.  The  declaration  laid  the  wrong  with 
a  cwUinwvado^  and  did  not  declare  that  the  stock  were  not 
killed  at  any  of  the  places  where  the  company  would  have 
been  exempt  from  liability.  Defendant  pleaded  the  general 
issue.  The  cause  was  tried  by  the  court  without  a  jury,  and 
Judgment  rendered  for  the  plaintiff,  with  costs. 

TS^pper  and  NeUoUj  for  the  plaintiff  in  error. 

/.  8.  PoBif  for  the  defendant  in  error. 

Ry  Court,  Caton,  C.  J.  The  principal  objection  to  this 
declaration  is  that  it  does  not  negative  the  possibility  that  the 
stock  may  have  been  killed  at  a  farm-crossing.  The  statute 
does  not  exempt  the  company  from  fencing  their  roads  at 
farm-croesings,  nor  does  it  exempt  it  from  liability  for  killing 
stock  at  such  crossings,  if  the  road  is  not  there  fenced;  but  it 
expressly  provides  that  it  shall  fence  at  farm-crossings,  speci- 
fying the  kind  of  fence  which  shall  be  made  at  such  places; 
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tliat  18  to  say,  bars  or  gates  for  the  aocommodation  of  the 
fimners.  This  specification  of  the  kind  of  fence  does  not  alter 
the  case  firom  what  it  would  be  if  the  law  had  prescribed  live 
hedges  or  stone  walls  in  certain  localities.  If  the  stock  was 
killed  at  a  fiirm-crossing,  where  the  company  had  made  such 
a  fence  as  the  law  required,  which  some  one  had  left  down  or 
open  without  the  £Etult  of  the  comi)any,  whereby  the  stock  got 
in  and  was  killed,  that  was  a  matter  of  defense  for  the  com- 
pany, and  need  not  be  negatived. 

It  is  hardly  necessary  to  remark  that  even  if  any  objection 
could  ever  have  been  urged  to  the  declaration  because  the 
wrong  is  laid  with  a  carUinuando^  that  should  have  been  done 
by  demurrer;  and  it  is  too  late  now,  after  issue  was  joined 
upon  it,  trial  had,  and  judgment  rendered,  to  assign  it  for 
ezior  here.  The  declaration  is  good  in  substance,  at  leasti 
and  is  undoubtedly  sufficient  to  sustain  the  judgment 

The  judgment  is  affirmed. 

Jud^nant  affirmed. 


bi  nmMBFAL  CASEWABcamDbklWmkOeiii.  R*  R,  Ck>»  j.  AmMf  4l1'BL 
174^  to  the  point  that  ban  aM  »  part  of  a  fenoo^  and  that  allowing  them  to 
nmam  down  for  three  months  whore  they  form  part  of  a  ''eaffioient  fenoe  ** 
i^udi  a  raOroad  oompany  it  bound  hy  atatate  to  "ereot  and  maintain,"  oon* 
■tttatea  ne|^igenee  on  the  part  of  the  oompany;  and  it  makea  no  difRsrenoe 
whether  the  baia  ware  tik»  dofwn  hf  the  oompany  or  by  the  oeonpant  of  the 
adjaee^land. 


Abnbtt  v.  Abjsvtt. 

[V  Sunoub  M7.J 
or  KnwoFAsivB  Wnx  must  Bbquist  Thosb  PUBrr,  sr  Simn 
o»WoB9%io  BEAmWmriBB  that  raohis  hia  will,  hi  order  to  render  it 
valid  nnder  the  minoia  itatntea. 

Bill  to  set  aside  an  allied  will.  The  devisees  defended,  and 
the  case  was  tried  on  a  feigned  issue.  The  facts  are  stated  in 
the  opinion.  The  oourt  found  for  the  complainant,  and  de- 
fendants moved  fer  a  new  triaL  The  motion  was  overruled 
and  excepted  ta 

John  Baker ^  bat  the  plalntifBi  in  error. 

H.  K.  8.  (yMehenyy  tot  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  We  are  now  called  upon  for  the 
fini  time  to  say  how  fa^  the  literal  provisions  of  the  statute 
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mtiBt  be  oomplied  with,  in  the  attestation  and  proof  of  a  nun* 
cnpative  wilL  And  we  appreciate  it  as  a  question  of  very 
considerable  importance,  demanding  our  most  cautious  con- 
sideration. There  is  no  dispute  about  the  facts,  for  it  is  agreed 
by  the  parties  that  the  record  of  the  probate  of  the  will  con- 
stitutes the  entire  proof  in  the  case;  and  the  only  question  is, 
whether  the  facts  thus  stated  constitute  a  valid  nuncupative 
wilL  This  is  the  record,  and  all  the  proof  there  is  of  the  will 
or  its  attestation,  except  that  it  was  shown  by  legal  testimony 
to  have  been  reduced  to  writing  within  the  time  required  by 
the  statute:  — 

"  Be  it  known  that  we,  the  undersigned,  were  present  on  the 
twenty-second  day  of  April,  1856,  at  the  residence  of  Nathan 
Am^tt,  now  deceased,  in  Clinton  County,  Illinois,  then  in  his 
last  sickness.  The  attending  physician.  Dr.  A.  R.  Stickney, 
informed  the  said  Amett  that  if  he  had  any  disposition  to 
make  of  his  worldly  affairs  it  would  be  proper  to  do  so. 

'^  That  the  said  Amett  said:  ^  I  desire  my  personal  property 
to  be  divided  equally  between  my  wife's  sister.  Aunt  Hannah, 
and  the  two  girls  now  living  in  my  fiEunily.  I  desire  my  real 
estate  to  be  left  to  Nancy  Jane,  a  girl  I  have  raised  in  my 
fEunily  from  the  time  she  was  two  weeks  old.' 

^^We  declare  that  we  were  present  and  heard  the  above 
words  spoken  by  the  said  Nathan  Amett  during  his  last  sick- 
ness, and  that  at  the  time  of  pronouncing  the  same,  we  be- 
lieve him  to  be  of  souna  mind  and  memory;  and  that  the 
said  Amett  departed  this  life  on  the  twenty-third  day  of  April, 
A.  D.  1866.  "Thomas  E.  Davis. 

"Shebbod  Williams." 

The  ninth  section  of  our  statute  of  wills  provides :  "A  nun- 
cupative will  shall  be  good  and  available  in  law  for  the  con- 
veyance of  personal  property  thereby  bequeathed,  if  committed 
to  writing  within  twenty  days  and  proven  before  the  court  oi 
probate,  by  two  or  more  credible,  disinterested  witnesses,  who 
were  present  at  the  speaking  and  publishing  thereof,  who  shall 
declare  on  oath  or  affirmation  that  they  were  present  and 
heard  the  testator  pronounce  the  said  words,  and  that  they 
believed  him  to  be  of  sound  mind  and  memory;  and  that  he 
or  she  did,  at  the  same  time,  desire  the  persons  present,  or 
some  of  them,  to  bear  witness  that  such  was  his  or  her  will, 
or  words  to  that  effect." 

While  we  should  not  be  inclined  to  require  an  exact  con- 
formity to  the  literal  requirement  of  this  statute,  in  the  pub- 
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lication  of  a  ntmcnpative  will,  yet  we  are  not  anthoiized  or 
inclined  to  dispense  with  a  substantial  compliance  with  all  its 
provisions.  It  is  not  to  be  denied  that  to  allow  oral  testaments 
to  be  established  in  any  case  is  opening  a  door  to  frauds  and 
impoeitions,  which  have  sometimes,  in  spite  of  all  legislative 
safeguards,  been  practiced.  Yet,  firom  the  extreme  necessity 
of  the  case,  they  have  attained  a  firm  foothold  in  our  jurispru- 
dence, and  they  must  be  treated  by  the  courts  with  fairness 
and  justice,  with  a  view  to  give  effect  to  the  designs  of  the 
testator,  when  the  will  is  pronounced  and  attested  in  conform- 
ity to  the  provisions  of  the  law.  But  that  law  must  be  at  least 
substantially  complied  with,  or  it  is  no  will.  In  this  case, 
every  requirement  of  the  law  was  complied  with,  except  the 
last  member  of  the  sentence  quoted.  That  requires  that 
the  testator  shall,  at  the  time  of  pronouncing  the  words  of  the 
will,  request  some  of  the  persons  present  to  bear  witness  that 
such  was  his  will,  or  words  to  that  effect.  It  is  not  enough 
that  the  words  of  the  will  alone  should  be  spoken  in  the  pres- 
ence of  those  who  might  bear  witness  to  it,  but  the  testator 
must  also  use  some  words  indicating  his  desire  or  wish  that 
those  present,  or  some  of  them,  should  bear  witness  that  such 
was  his  wilL  We  will  not  now  say  that  signs  and  gestures 
might  not  be  so  distinct  and  intelligible  as  to  sufficiently 
indicate  the  desire  of  the  testator  that  he  wished  those  present 
to  bear  witness  to  the  will  as  to  amount,  substantially,  to 
words  of  that  import,  but  it  would  have  to  be  a  very  marked 
and  unequivocal  case  to  dispense  with  words  actuaUy  pro- 
nounced, to  the  effect  of  those  mentioned  in  the  statute.  But 
here  we  find  nothing  to  satisfy  this  last  clause  quoted.  No 
word  was  spoken,  no  sign  made,  no  indication  manifested,  that 
the  testator  desired  any  one  present  to  bear  witness  of  his 
declared  wishes.  There  is  nothing  to  show  that  he  ever  ex- 
pected or  wished  that  any  one  present  should  remember  what 
he  had  said,  or  should  ever  repeat  those  declarations,  or  should 
ever  go  before  any  tribunal  to  prove  that  such  was  his  will. 
If  we  say  that  such  must  have  been  his  desire  from  the  nature 
of  things,  that  is  but  conjecture  at  best,  and  the  legislature 
has  declared  that  such  conjecture  shall  not  be  sufficient. 
Understanding  the  operations  of  the  human  mind  as  well  as 
any  of  us,  the  legislature  knew  that  most  probably  any  one 
who  should,  when  in  extremis^  declare  to  those  about  him  the 
disposition  he  wished  made  of  his  property,  would  also  desire 
that  those  present  would  remember  and  bear  witness  to  his 


Digitized  by  VjOOQIC 


Arnxtt  v.  Abhbtt.  [Ulinoiai 

wish,  and  to  oontribnte  what  aid  they  might  to  carry  out  such 
wish.  Such  an  inference  most  necessarily  arise  in  aknost 
every  case  where  a  will  is  declared  by  a  dying  man  to  those 
around  him,  but  the  law-makers  thought  it  unsafe  to  rely 
upon  such  inference,  however  strong,  and  saw  fit  to  require  a 
direct  expression  of  such  wish  by  the  testator  at  the  time  of 
pronouncing  the  words  of  the  will.  And  yet,  in  the  face  of  this 
express  provision  of  the  statute,  we  are  asked  to  establish  this 
will  ui)on  mere  inference,  for  there  was  not  one  word,  sign,  or 
look  expressing  the  wish  that  those  present  should  bear  wiXr 
ness  to  the  wilL  It  may  be  and  probably  is  true,  that  he  did 
not  know  it  was  necessary  to  the  validity  of  his  will  that  he 
should  call  upon  those  present  to  witness  it;  but  that  cannot 
alter  the  law.  The  statute  requires  that  a  written  will  shall 
be  attested  by  two  witnesses,  yet  it  would  shock  every  lawyer 
to  decide  that  one  witness  would  do,  because  the  testator  sup* 
posed  that  was  sufficient  In  most  cases,  our  convictions 
would  be  as  strong  that  the  will  expresses  the  true  wishes  of 
the  testator  when  witnessed  and  proved  by  one  unimpeachable 
witness  as  if  witnessed  by  two,  and  yet  it  is  not  his  will,  be- 
cause the  law  so  declares.  So  here.  The  law  required  an 
additional  formality  to  make  this  a  nuncupative  will,  without 
which  it  should  not  have  been  admitted  to  probate,  and  for 
the  want  of  which  it  was  the  duty  of  the  circuit  court  to  set  it 
aside  and  declare  it  void. 
Judgment  affirmed. 

Two  WiTNiasM  TO  KuHOUPATiw  WoL  ASM  RiqumD^  who  mul  boCii  bs 
pMOit  at  the  makuig  thereof,  and  hear  the  teatator  call  both,  or  on  two  or 
more  peraooB  then  preaent,  to  remember  that  aach  ia  hiawill:  PriteUla  EL  Tar* 
maWs  Wiilf  26  Am.  Deo.  115.  For  inatanoe  of  good  xmnenpatiye  will,  where 
three  witneaaea  were  preaent  and  heard  the  beqaeata,  and  aigned  the  will  aa 
witneaaea,  aee  Phoebe  y.  Boggeae,  42  Id.  643.  Bat  a  mmoapatiye  willy  ex»- 
oated  before  a  notary  and  three  witneaaea,  ia  void  if  one  of  the  atteating 
witneaaea  did  not  mideratand  the  language  in  whioh  the  will  waa  written  aol* 
fidently  to  oomprehend  what  waa  aaid:  Breaux  ▼.  CkUhueecMx^  74  Id.  490.  A 
aigned  writings  intended  aa  a  will,  bat  not  daly  atteated,  oannot  be  aet  ap  aa 
a  nancapative  will:  Stamper  ▼.  Hooka,  68  Id.  511.  The  ankmu  teatamdi  ai 
the  time  of  the  alleged  nnncapation,  nraat  appear  by  the  cleareat  and  moat 
indiapntable  teatimony;  Dorae^  v.  Skeppard,  87  Id.  77.  The  aabjeot  of  nnn^ 
eapathre  wiUa  ia  diaonawd  at  length  in  the  note  to  Syhea  ▼.  Syhet,  20  Id.  44. 

Thb  TBxaosFAJs  OAsa  WAB  crrxD  in  each  of  the  following  anthoritiea,  and  to 
the  point  atated:  No  aet  form  of  worda  ia  naoeaaary  to  comply  with  the  atatata 
ocmoeming  nononpatiTe  wiUa.  Any  worda  that  ezpreaa  a  clear  intention  ta 
give  the  eatate  to  a  certain  peraon  will  bo  aoffioient  to  paaa  the  property. 
Nor  ia  it  neoaaaaiy  that  the  teatator  ahoold  call  apon  peraona  preaent,  by 
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ume, to beocNue whiMflses to hiiwilL  Any fonn of ezpfwiioiiv however im- 
perfeotly  entered,  eo  that  it  oonveys  to  the  minda  of  those  to  whom  it  ii 
•ddreiiod  tiie  idee  thet  he  desires  tiiem,  or  some  of  them,  to  bear  witness  to 
the  dispoeition  he  is  making  of  his  property,  will  be  deemed  a  compliance 
with  the  etatate  in  that  regud:  Weir  y.  Chidester,  63  SL  455.  Galling  upon 
witnessee  by  the  testator  himself  is  essential  to  the  validity  of  a  nmicupa- 
^Y^wiXki  In  ft  WmqfHebden,  20'^.  J.  Eq,47S.  That  the  words,  "listen, 
■11  of  yon,  what  I,  Elinbeth  Jones,  do  say,"  constitnte  a  sufficient  oomplianoe 
with  the  etatate:  See  same  case.  But  a  request  by  the  alleged  testatrix  to 
ene  person  ''to  witness  what  she  said,"  and  to  another  "to  come  back  and 
pay  attentian  to  what  she  said,"  haa  been  held  insufficient  to  Mtiify  the  iM- 
lies  ilitmmn'e  Afpeai  In  rs  LaU  YF3^  </ /Vi^  23  Wi&  iXK 


Bbadlbs  v.  Blbs& 

py  tmjwws,  ttOii 
Waoift  TBja  lUnaniP  will  hot  bs  CknounsD  wkbzv  Uma  Ton  n 

Valid  a*  onimnen  law,  and  not  prohibited  by  the  lawe  of  IQiiioia  m 

hacviog  an  immoral,  indeoent^  or  illegal  tendency. 
BfimnrcB  that  Waobe  wii  Pubuo  Talk  ahd  Jjhwlvmmvmd  BoBaaumom 

to  railroad  stock  is  not  admissible  In  an  aotioa  on*  wager  that  araflvoad 

win  be  competed  within  a  oertain  time. 

Assumpsit.  Judgment  fiyr  the  plaintifEl  The  fitots  axe  stated 
fai  the  opinion. 

Juddf  Boydj  amd  Jame$j  fixr  the  pIainti£P  in  error. 
8.  P.  Shopey  tat  the  defendant  in  error. 

By  Coorty  Catov,  C.  J.  This  action  was  on  the  following 
agreement: — 

<<  On  the  second  day  of  June,  A.  D.  1856, 1  promise  to  pay 
to  John  Bless,  or  order,  one  hundred  dollars,  for  value  received, 
provided  the  Peoria  and  Hannibal  railroad  shall  not  be  com- 
pleted between  Farmington  and  Lewistown,  Fulton  County, 
Illinois,  by  the  first  day  of  June,  1856,  so  far  as  the  tying 
and  laying  of  the  rails  of  said  road  are  concerned. 

^  LxwisTowK,  July  18, 1855.  N.  Bbadles.'' 

This,  in  form  at  least,  is  simply  a  contract  for  the  payment 
of  money,  dependent  on  a  future  contingency;  and  in  that 
aspect,  is  quite  unexceptionable.  The  testimony,  however, 
gives  the  transaction  something  of  the  character  of  a  wager, 
and  shows  that  a  similar  agreement  was  given  by  the  payee 
to  the  maker  of  this  agreement,  payable .  upon  the  opposite 
eontingenoy.    But  if  viewed  in  the  light  of  a  wager,  as  we 
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onderetand  the  oommon  law,  the  plaintiff  has  a  right  to  re* 
cover  upon  it.  It  is  not  prohibited  by  our  etatate;  it  has  no 
immoral,  indecent,  illegal,  or  pemicions  tendency.  Such 
wagers  are  recoverable  at  the  common  law,  althongh  the  par- 
ties have  no  interest  in  the  event  upon  which  the  wager  de- 
pends.  No  doubt  many  excellent  jurists  have  regretted  that 
such  idle  agreements  should  be  recognized  in  and  enforced  by 
the  courts;  yet  such  is  the  law,  and  it  is  not  for  us  to  reform 
it  But  in  this  case,  surely,  we  cannot  safely  affirm  that  these 
parties  had  no  interest  in  the  event  upon  which  the  promise 
to  pay  depended.  The  plaintiff  may  have  had  a  legitimate 
and  proper  interest  in  having  the  road  completed  within  the 
time  specified  in  the  agreement,  and  desired  to  stimulate  the 
defendant  to  secure  its  completion,  or  fEtiling  in  that,  to  in- 
demnify himself  to  the  extent  of  the  one  hundred  dollars.  Or 
the  defendant  might  have  had  an  equal  interest  in  not  having 
it  completed  in  that  time.  The  one  may  believe  that  public 
policy  and  the  public  good  required  that  the  whole  commu- 
nity should  exert  itself  to  complete  the  road;  while  the  other 
might  have  entertained  the  opinion  that  such  a  course  would 
be  detrimental  to  himself  and  the  public.  It  is  not  for  us  to 
say  which  may  have  been  right  in  their  opinions.  At  all 
events,  we  cannot  say  that  the  wager,  if  it  was  one,  was  illegal 
or  immoral;  and  as  a  simple  question  of  law,  we  must  hold  it 
valid.  Nor  do  we  think  the  court  erred  in  ruling  out  the  evi- 
dence offered.  What  matter  if  people  did  talk  about  the  wager, 
or  if  it  influenced  some  to  subscribe  to  the  railroad  stock, 
and  prevented  others  from  subscribing?  We  cannot  say  that 
one  or  the  other  was  the  wisest  course,  or  that  there  was  any- 
thing immoral  or  illegal  for  either  or  both  parties  to  exert  thdr 
influence  one  way  or  the  other  on  the  subject 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Waosb  that  CxBTADr  RAuatOAD  wnx  OB  wni.  hot  bb  Oohpubcbd  !■ 
a  oertun  tuno  is  not  per  te  unlawful  or  agaimt  paMio  poUoyt  /ckitony.  Afll 
66  Am.  Dec  618.  As  to  validity  of  wag«n  genAially,  MS  AiM  v.  Anttk  74 
Id.  100;  Momrot  y.  SmOiy.  78  Id.  641»  and  note  648. 
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Griffin  v.  Eaton. 

IhOBS  wnL  Tkbat  Fcmnoir  Judqmknt  m  would  the  iteto  wbtro  il  wm 
rendered.  Mid  wocdi  of  »  record  from  a  etate  wbere  fonns  of  «o(itt  have 
beea  aMIahed  will  not  be  giyen  the  eame  etriot  <mm*i»«<<*^  ftjgiriftmtifn 
wbaidh  ^b&y  have  where  thoee  forms  are  retained. 

ItaLABAxnnr  or  Dm  nr  Sxatb  whibi  Fobmb  ov  Aonaa  asm  UMtAOMB 
is  iHitiined  bjr  proof  of  judgment  on  a  pnHiiiniiijf  note  lor  a  grcMi  eoin 
of  prino^al  and  interest  obtained  in  a  state  where  forms  of  aetion  are 


Aonov  of  debt  by  Eaton  against  Oriffin  on  a  judgment  ren- 
dered in  Miseonii.  The  judgment  introduced  in  evidence  was 
as  follows:  '^  Now^  at  this  day,  comes  the  said  plaintiff,  and 
the  defendant,  al^ough  duly  summoned  and  solemnly  calledi 
comes  not,  but  makes  default;  wherefore  it  is  considered  by 
the  court  that  the  petition  of  the  plaintiff  be  taken  as  con- 
fidssed,  and  it  appearing  to  the  court  that  this  is  an  action 
finmded  upon  a  promissory  note,  the  court  doth  find  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $160,  the 
amount  of  said  note  and  interest.  It  is,  therefore,  considered 
by  the  court  that  the  plaintiff  recover  of  the  defendant  the 
sum  aforesaid,  in  form  aforesaid,  by  the  court  found,  and  his 
costs  herein  expended,  and  thereof  have  execution."  To  this 
was  appended  the  clerk's  certificate,  and  a  commissioner's  cer- 
tificate that  the  clerk's  certificate  was  in  due  form,  etc  De- 
fendant Griffin  ol]ijected  to  the  admission  of  the  judgment,  but 
his  objection  was  overruled,  and  he  excepted.  Judgment  was 
rendered  for  the  plaintiff,  and  defendant  sued  out  his  writ  of 
error. 

C.  H.  OamUMe^  tor  the  plaintiff  in  error. 

If*  C.  MeLoMiy  for  the  defendant  in  error. 

By  Ckmrt,  Caton,  C.  J.  From  an  inspection  of  this  record, 
it  is  manifest  that  in  Missouri,  where  the  judgment  was  ren- 
dered, distinctions  in  the  forms  of  actions  have  been  abolished, 
and  that  technically  the  action  was  neither  debt  nor  atrntm/ptit; 
and  in  giving  effect  to  judgments  in  that  state,  we  should 
treat  them  precisely  as  their  courts  would  treat  them,  and  not 
apply  the  technical  rules  of  the  common  law  by  which  differ- 
ent forms  of  action  are  designated.  The  judgment  on  which 
this  action  was  brought  was  not,  in  foot  or  in  form,  either  debt 
or  ossumpttt,  but  in  substance  the  judgment  was  in  oMimpfil, 
according  to  oor  designaticmof  actiims.    It  was  for  the  amount 
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of  the  note  and  interest  on  which  that  action  was  brought,  in 
a  gross  sum,  which  was  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  default  of  the  defendant  to  pay  as 
he  had  agreed.  We  are  not  to  give  to  the  words  of  the  record, 
where  the  forms  of  actions  have  been  abolished,  the  same 
strict  and  technical  signification  which  we  do  here,  where  those 
forms  are  still  retained,  for  the  reason  that  they  were  not  used 
in  such  technical  sense. 

We  think  the  record  was  properly  admitted,  and  the  judg- 
ment  must  be  affirmed. 

Judgment  affirmed. 

JuDOMXirrB  or  Soteb  Staiw^  Bmor  of:  Oooh  ▼.  UkumUOf  SS  Am.  Deoi 
68;  fforUmY.OrUd^/UH  Id.  701,  uidnote704;  Tbybr  ▼.  Airrm,  64  Id.  281, 
•ad  odlleotod  omm  in  note  to  mbm  290;  MeJUkm  y.  Love,  64  Id.  449;  PtUm 
T.  Platner,  42  Id.  197;  Fteteher  ▼.  Ferrti,  35  Id.  143,  md  odUeotod  omm  k 
note  thereto  16S.  CourtB  wiU  aid  ezecation  of  foreign  judgment  by  reoeir- 
Ing  it  as  eridenoe  of  »  debt  or  of  property »  when  it  ia  made  the  lobjeol  of 
direot  aotioQ  or  defnae  In  tboee  ooorti^  and  in  bo  otiier  mamiart  Mdjmmr. 
,40Id.437. 


Hall  v.  Oabpbn. 

[27  XLUVOn,  888.] 

Wbds  tbmbm  n  No  Punrr  BBrwxiir  Pabtdm^  thmmm  oav  n  Ko  Liac 
BnjTT,  one  to  the  other.  Ulna  ^idiere  A  and  B  aepantely  hvm  eatHe 
adld  by  the  aame  broker^  and  A  ia  paid  too  mnoh,  and  B  the  aaaa 
amoont  too  litUe^  B  oannot  reoover  hia  defidt  of  A. 

Action  by  Henry  Carpen  against  Henry  Hall  and  others. 
The  fSocts  are  stated  in  the  opinion.   Judgment  for  the  plaintiff. 

Morrison  and  Epler^  for  the  appellantB. 

D.  A.  Smitl^  for  the  appellee. 

By  Court,  Caton,  C.  J.  The  appellantB  consigned  to  a  cattle 
broker  in  New  York  a  lot  of  cattle  for  sale,  which  were  sold, 
and  upon  settlement  the  broker,  by  mistake,  paid  them  $171 
too  much;  and  about  the  same  time,  the  appellee  also  placed 
ih  the  hfmds  of  the  same  broker  a  lot  of  cattle  for  sale,  and 
upon  settlement  with  him,  the  appellee  was  not  paid  enough 
by  the  sum  of  $171,  and  Carpen  sued  the  Halls  for  this  amount, 
on  the  supposition  that  they  had  got  his  money.  This  is  quite 
a  mistake.  The  Halls  have  got  the  broker's  money,  and  he 
has  got  Carpen's.  There  was  no  priyity  between  these  parties 
in  any  way  to  connect  the  two  transactions.    They  wmo  as 
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distinct  and  separate  as  if  they  had  been  five  years  apart,  and 
one  mistake  five  times  as  large  as  the  other;  or  as  if  one  party 
had  consigned  hops,  and  the  other  com,  or  even  two  separate 
brokers  had  been  employed.  But  for  the  accidental  circum- 
stances that  both  parties  consigned  cattle  to  the  same  broker 
about  the  same  time,  and  that  in  their  settlements  mistakes 
to  the  same  amount  were  made,  no  one  would  have  dreamed 
that  the  Halls  had  got  Garpen's  money.  This  money  had  no 
ear-marks  to  distinguish  it.  Who  shall  say  that  had  no  mis- 
take been  made,  the  same  $171  which  was  paid  to  the  Halls 
would  have  been  paid  to  Carpenf  But  even  though  this  were 
capable  of  proo^  and  were  actually  proved,  it  would  make  no 
difference.  There  was  no  privity  between  these  parties  which 
oould  make  one  liable  to  the  other:  TrumbvU  v.  CampbeU^  3 
Glim.  502.  The  judgment  must  be  reversed  and  the  cause 
remanded. 
Judgment  reversed. 


Tee  FBoroiPAL  oin  wis  cobd  In  AUermm  y.  thmor,  46  HL  133^  to  tbt 
point  that  inaction  lormonoy  had  and  reo0iYed  may  be  maintained  wh«nav«r 
a  party  haa  obtained  money  from  another,  whieh,  in  equity  and  good  eon- 
nhmoa^  he  on^t  not  to  retain,  or  haa  aold  the  property  of  another,  and  oon* 
verted  it  Into  money.  Bat  the  qneation  of  privity  may  be  ndaed  by  an 
i  properly  tamed  for  that  porpoae. 


Smith  v.  Baoe. 

127  iLUllOXi,  887.] 

WiXM  RSB>  VOT  BS  Madx  PiBTm  TO  PBOoiiDnroa,  nor  la  a  guardian 
ad  Uiem  for  them  required,  on  an  application  by  a  goardian  for  an  order 
to  aell  the  real  estate  of  his  warda. 

Utectment  by  plaintiffs  in  error  against  defendant  in  error. 
It  was  admitted  that  John  E.  French  entered  the  land  in  con- 
troversy, and  plaintiffs  showed  a  deed  from  his  heirs  to  prove 
their  title.  Defendant  showed  a  chain  of  title  from  the  guar- 
dian of  French's  heirs.  The  controversy  turned  on  the  ques- 
tion whether  there  was  a  defect  in  the  guardian's  deed. 
Judgment  for  plaintiffs  for  only  one  sixth  of  the  premises^  and 
they  appealed. 

A.  B.  Bwnn  and  B.  F.  SmUh^  for  the  plaintiffs  in  error. 

/.  8.  Po$t  and  Tupper  and  Nelson^  for  the  defendant  in  error. 
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By  Court,  Walker,  J.  Was  the  decree  tinder  which  de- 
fendant derives  his  title  void  ?  K  so,  then  his  title  most  fail, 
as  the  guardian's  deed  to  defendant's  ancestor  passed  no  title 
to  the  premises  in  controversy.  The  only  defect  urged,  as 
ai^arent  on  the  face  of  that  deed,  is,  that  the  cause  was  not 
entitled  as  against  the  heirs  of  French  in  their  several  names. 
In  other  words,  the  heirs  were  not  made  defendants  to  the 
petition  of  the  guardian  for  license  to  sell  this  real  estate.  It 
contains  no  prayer  that  they  be  made  defendants,  or  that 
process  may  issue  against  them. 

Our  statute  does  not,  in  this  proceeding,  require  the  minor 
to  be  made  a  defendant,  or  the  appointment  of  a  guardian 
ad  litem.  The  tenth  section  of  the  chapter  entitled  '^guardian 
and  ward,"  provides  that  ''the  circuit  court  may,  for  just  and 
reasonable  cause,  being  satisfied  that  the  guardian  has  £Edth- 
fully  applied  all  the  personal  estate,  order  the  sale  of  the  real 
estate  of  the  ward,  on  application  of  the  guardian,  by  petition 
in  writing,  stating  the  facts  and  having  given  notice  to  all 
persons  concerned  of  the  intended  application,"  etc.  Another 
I)ortion  of  the  same  section  provides  that  the  order  of  the  court 
may  direct  the  sale  for  the  support  and  education  of  the  ward, 
or  to  invest  the  proceeds  in  other  real  estate.  In  this  enact- 
ment there  is  no  requirement  that  the  wards  shall  be  made 
parties  to  the  proceeding.  But  the  sale  is  authorized  on  the 
application  of  the  guardian,  by  petition,  after  having  given 
the  notice  in  the  mode  prescribed. 

Then,  without  making  the  wards  either  petitioners  or  de- 
fendants, does  the  court  acquire  jurisdiction  of  the  i)er8onf 
If  so,  the  court  may,  after  acquiring  jurisdiction  of  the  sub- 
ject-matter, determine  whether  the  relief  sought  should  be 
granted.  IJntil  jurisdiction  of  the  proper  parties,  and  of  the 
subject-matter,  is  obtained,  the  court  has  no  power  to  proceed 
in  the  cause,  and  an  order  so  rendered  would  be  inoperative 
and  vdd.  Whilst  it  is  usual  to  make  parties  whose  interests 
are  to  be  affected  by  the  litigation  either  plaintiffs  or  defend* 
ants  on  the  record,  yet  no  reason  is  perceived  why  the  I^isla- 
ture  may  not  have  authority  to  enable  parties  laboring  under 
legal  disabilities  to  act  in  their  own  name,  or  in  the  name  of 
others,  intrusted  by  law  with  the  management  and  control  of 
their  property.  In  this  class  of  cases,  the  guardian  is  author- 
ized, in  his  own  name,  to  institute  and  conduct  this  proceeding 
for  the  benefit  of  the  minor. 

In  the  case  of  Mason  v.  Wait^  4  Scam.  127|  it  !•  hdd,  in  • 
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proceeding  of  this  Undy  that  ^4t  is  not  neceMarythat  tho  ward 
should  have  a  day  in  court  The  proceeding  was  not  adverse 
to  her  interest,  nor  against  her.  It  is  her  own  application,  by 
her  legally  constituted  guardian.  No  summons  to  her  was 
necessary;  nor  could  she  have  any  day  or  guardian  ad  litem 
in  court,  unless  upon  suggestion,  as  amicm  ewria^  it  should 
appear  that  the  guardian  was  about  to  abuse  the  trust,  or  was 
seeing  power  to  injure  and  misapply  the  estate.  I  think  it 
altogether  an  erroneous  view  of  such  cases  to  regard  them  as 
proceedings  against  the  heir  to  divest  her  of  her  interest  or 
property.  It  is  an  application  by  her,  or  on  her  behalf,  for 
power  to  do  acts  for  her  benefit  and  interest."  This  decision 
has  doubtless  been  regarded  and  acted  upon  by  the  courts  and 
by  the  legal  profession  of  the  state,  ever  siuce  its  announcement, 
as  the  correct  practice.  And  under  that  practice,  large  amounts 
of  property  have  been  purchased  and  sold  in  perfect  good  £aith| 
believing  that  this  court  had  definitively  determined  such  a 
practice  to.be  legal,  and  binding  upon  the  estate  of  the  minor. 
On  the  faith  of  that  opinion,  covenants  for  title  have  no  doubt 
been  entered  into,  under  the  belief,  by  grantors,  that  they  were 
acting  with  perfect  safety. 

The  stability  of  titles  to  real  property  requires  that  judicial 
decisions  afiecting  them  should  change  as  seldom  as  possible, 
and  then  only  when  a  necessity  almost  imperative  demands  it 
Whilst  it  may  be  true  that  cases  of  great  injustice  may  have 
occurred  under  this  practice,  by  unfaithfal  guardians,  in  pro- 
curing license  to  sell  the  real  estate  of  their  wards,  still,  rather 
than  endanger  all  the  titles  acquired  since  the  decision  of 
M(U(m  v.TTate,  4  Scam.  127,  was  announced,  we  regard  it  bet- 
ter to  leave  the  practice  as  it  now  stands,  trusting  >  to  the  cir- 
cuit  courto  and  the  fiiends  of  the  minor  to  guard  and  protect 
his  interest.  We  therefore  feel  disinclined  to  disturb  that 
decision. 

We  are  aware  that  the  views  here  expressed  are  not  in 
accordance  with  those  announced  in  the  case  of  In  re  SturmB^  25 
111.  390.  In  that  case,  it  was  improperly  said  that  the  minors 
were  not  parties  to  the  original  suit,  and  their  interest  could 
not  be  affected  by  the  sale  of  their  land  by  the  guardians.  In 
that  we  went  too  fEur,  according  to  the  case  of  Mason  v.  Wait^ 
mpra;  but  we  still  adhere  to  what  was  there  said,  when  we  held 
their  remedy  was  by  original  bill  or  by  an  action  of  ejectment 
If  the  decree  was  obtained  by  fraud,  and  the  purchaser  was  a 
party  to  it,,  or  chargeable  with  notice,  the  heir  may  impeach 
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the  decree  by  original  bill,  or  if  the  adjudication  was  had  with- 
out juriBdiction  of  the  person  or  property,  the  remedy  is  by  a 
recovery  in  ejectn^ent. 

Then,  was  the  decree,  on  the  application  of  the  guardian, 
regular  and  binding?  It  is  insisted  that  it  was  not,  because 
the  proceeding  was  had  in  the  Macon  circuit  court,  when  the 
heirs  resided  in  Vermillion  County.  The  tenth  section  of  the 
act  requires  the  application  to  be  made  in  the  county  in  which 
the  minors  shall  reside,  unless  the  ward  is  not  a  resident  of 
the  state  when  such  application  shall  be  made  to  the  circuit 
court  of  the  county  in  which  the  whole  or  a  part  of  the  estate 
is  ntuated.  Graham  testifies  that  it  is  bis  ^'best  impression 
that  the  heirs  of  French  resided  in  Indiana  in  the  years  1846 
and  1847.''  Although  this  evidence  is  not  of  the  most  positive 
oharacten  yet  in  the  absence  of  rebutting  evidence,  we  regard 
it  as  sufficient  to  establish  the  tacL  It  is  in  effect  the  same 
as  if  he  had  said  it  was  his  best  recollection  or  memory  of  the 
matter.  We  therefore  conclude  that  Indiana  was  the  place  of 
the  residence  of  the  minors  when  the  application  was  made, 
and  that  Maoon  Ck>unty  was  the  proper  oounty  to  institute  the 
proceeding. 

The  petition,  upon  which  that  application  was  based,  seems 
to  have  contained  all  the  allegations  necessary  to  give  the 
court  jurisdiction.  It  was  accompanied  by  a  sufficient  notice, 
which  was  proved  to  have  been  given  for  the  length  of  time 
and  in  the  mode  prescribed  by  the  statute.  The  original,  and 
further  decree,  were  regular  on  their  face,  and  fixed  the  time, 
the  place,  and  the  terms  of  the  sale.  The  guardian's  report 
of  the  sale  was  duly  approved  by  the  court,  as  required  by  the 
statute.  The  guardian's  deed  is  in  proper  form,  and  no  want 
of  jurisdiction  or  error  appears  on  the  face  of  that  proceeding. 
It  must,  therefore,  be  held  that  the  title  of  the  heirs  to  this 
real  estate  passed  to  the  purchaser  at  the  guardian's  sale. 
And  the  defendants  in  this  suit,  deriving  and  holding  their 
title  from  the  grantee  of  the  guardian,  were  entitled  to  judg- 
ment  in  bar  of  the  action.  This  view  of  the  case  renders  it 
unnecessary  to  consider  the  question  whether  the  action  was 
barred  by  the  statute  of  limitations.  The  decree  and  sale 
under  it  divested  the  heirs  of  French  of  all  title  in  the  prem- 
ises, and  that  is  decisive  of  the  case.  The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 
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iHFAHt  MUST  BB  Madx  Pabtt  TO  Pbookeddto  TO  Sell  BIS  Lavd^  if  be 
b  m  reeident:  ffmUer  t.  Hatton,  45  Am.  Deo.  117.  And  it  is  the  oonrt's  duty 
to  appoint  a  gnardiaa  ad  Vtem  to  protect  the  interests  of  an  in&nt  ward, 
mpon  the  goardian's  application  for  the  sale  of  the  ward's  real  estate:  Loifd 
T.  i#a&M€,  74  Id.  179,  and  note  186;  MeDcmidr.  CcrreU,  68  Id.  687;  bompare 
StMoriT.  Allen,  ^9ld.lSSl. 

Tn  FBorcEPAL  gasb  W4B  cited  in  CfamjMl  t.  Harmon,  43  BL  21,  to  the 
point  that  in  prooeedings  by  a  guardian  to  sell  real  estate  of  his  wards,  the 
latter  need  not  be  made  parties;  and  that  it  is  not  neoenary  to  appoint  foi 
Ibm  a  gnaidian  ad  fifem. 


BlOHARDS  V.   LbAMINQ. 

(37  lUIllOia,  48L] 

VinMB's  Lmr  n  hot  AmoHiBu. 

BaatM  AmaamoEn  aw  Norm  Qttms  vqe  PuBoeiss-Moimr  of  Lahd  does 

not  carry  with  it  the  ▼endor'B  lien  so  that  the  asirignee  can  enf oroe  it  In 

nis  own  name. 
FmMft's  Lost  d  Wiitsd  by  the  taking  of  any  seoority,  either  personal  or 

material;  or  by  the  neglect  to  enforce  the  Hen  for  a  considerable  time^ 

though  short  of  the  time  prescribed  by  the  statate  of  limitations. 

Suit  in  chancery.  Certain  promissory  notes  were  given  in 
payment  for  certidn  lands  sold,  to  which  a  vendor's  lien  at- 
tached. The  notes,  by  simple  assignment,  came  into  the 
hands  of  Richards,  and  the  lands,  by  descent,  came  into  the 
hands  of  Jafie  Leaming  and  others.  Richards  brought  suit 
against  Jane  Leaming  and  others  to  enforce  the  lien  that  first 
attached.  Upon  these  facts,  the  court  dismissed  the  bill  with- 
out prejudice.    Complainant  appealed. 

M.  MeConndj  for  the  plaintifiTin  error. 

A.  (?.  Burvy  far  the  defendants  in  error. 

By  Court,  Caton,  C.  J.  The  question  in  this  case  is,  whether 
the  vendor's  lien  for  the  purchase-money  of  land  passes  to  the 
assignee  of  the  note  given  for  the  purchase-money,  by  the  sim- 
ple assignment  of  the  note,  so  that  the  assignee  of  the  note 
can  enforce  it  in  his  own  name  and  for  his  own  benefit. 

The  vendor's  lien  arises  from  principles  of  equity  alone,  and 
finds  no  foundation  or  support  in  the  principles  of  the  com- 
mon law,  or  our  statute.  Courts  of  equity  have  created  this 
lien  independent  of  any  express  contract,  upon  the  mere  sup- 
position of  the  intention  of  the  parties;  and  whenever,  from 
any  circumstance,  the  court  can  infer  that  the  vendor  did  not 
rely  upon  this  lien  for  his  securilyy  the  courts  have  treated  it 
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as  waived.  Thus  the  taking  of  any  security,  either  personal 
or  material,  or  the  neglect  to  enforce  the  lien  for  a  considerable 
time,  though  short  of  the  time  prescribed  by  the  statute  of 
limitations,  has  been  considered  as  a  waiver  of  the  lien:  Cono' 
ver  V.  Warren^  1  Gilm.  498  [41  Am.  Dec.  196];  Trvstees  v- 
Wrighty  11  HI.  603.  This  species  of  incumbrance  upon  real 
estate  has  never  been  looked  upon  with  favor  in  this  state.  It 
is  a  secret  lien,  not  spread  upon  the  records,  which  the  policy 
of  our  law  designs  should  exhibit  the  true  condition  of  the 
title  to  all  real  estate;  and  not  even  resting  in  any  contract  or 
agreement,  either  in  writing  or  parol.  In  the  first  case  cited, 
this  oourt  said:  ^' These  equitable  liens  on  real  estate  are  gene- 
rally unknown  to  the  world,  and  frequently  operate  injuriously 
on  tiie  rights  of  creditors  and  purchasers,  and  ought  not  to  be 
enforced,  but  in  cases  where  the  right  is  clearly  and  distinctly 
made  out."  And  again,  in  the  last  case  it  is  said:  ''These 
secret  liens  on  real  estate,  because  generally  in  point  of  fact — 
however  it  may  be  in  legal  contemplation — unknown  to  the 
parties  to  be  a£fected  by  them,  are  often  productive  of  much 
injustice,  and  ought  not  to  be  encouraged." 

We  ought  not,  therefore,  to  extend  this  lien  beyond  the  re- 
quirements of  the  settled  principles  of  equity  law.  In  the 
common  law  it  has  no  existence.  In  England,  where  it  was 
first  created  by  the  court  of  chancery,  acting  upon  the  con^ 
science  of  the  vendor,  as  it  professed,  the  vendor's  lien  haA 
never  been  held  assignable  in  any  way  by  the  vendor,  although 
it  is  held  to  pass  by  devise  or  descent.  The  right  of  this  liea 
is  confined  to  the  person  of  the  vendor  alone,  and  the  appar- 
ent exceptions  above  stated  are  not  in  fact  exceptions,  for 
they  are  comimon  attributes  of  nearly  all  personal  rights,  ex* 
cept  those  springing  from  torts.  In  Maryland,  this  question 
is  discussed  with  much  learning  by  Chancellor  Bland,  in  Igle- 
hart  V.  Armigetj  Bland  Ch.  619;  and  the  right  is  held  not  to 
pass  to  the  assignee  of  the  note  given  by  the  vendee  for  the 
purchase-money.  And  in  the  same  way  was  the  question  de- 
cided in  BriggB  v.  Em,  6  How.  (Miss.)  362  [38  Am.  Dec.  441]; 
and  so  by  Chancellor  Walworth,  in  White  v.  WUXxams^  1  Paige, 
501.  And  the  supreme  court  of  Ohio,  in  Bush  v.  Kindeyj  14 
Ohio,  20,  held  the  same  rule,  although  they  held  that  the  lien 
was  not  absolutely  extinguished  by  the  assignment  of  the  note, 
where  the  liability  of  the  vendor  continued  upon  the  note,  by 
reason  of  the  indorsement,  but  was  in  a  sort  of  abeyance,  and 
might  be  revived  by  the  vendor,  after  he  should  have  paid  the 
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note  on  his  liabilily  as  indorser.  Eentaoky  alone  has  held  a 
different  mley  so  far  as  onr  researches  enable  ns  to  judge:  See 
Thomas  v.  Wyatty  6  B.  Mon.  132.  The  case  of  Eshridge  v. 
MeClurey  2  Yerg.  84,  is  not  a  case  in  point,  for  there  the  lien 
was  created  by  a  written  memorandnm  at  the  bottom  of  the 
note,  declaring  that  the  land  should  be  held  as  security  for 
the  payment  of  the  note.  This  was  in  fact  a  written  mort- 
gage, and  was  of  course  assignable,  and  was  an  incumbrance 
widdy  different  fix>m  this  secret,  intangible,  vendor's  lien, 
which  springs  up  without  bargain  and  without  promise,  and 
TCty  firequently,  no  doubt,  without  any  intention  or  even  sus- 
picion of  either  party,  at  the  time  of  Uie  original  transaction, 
but  is  the  fruit  of  the  will  of  the  chancellor.  We  are  satisfied 
that  the  law  does  not  authorize  the  vendor  to  transfer  this  lien 
with  the  note  taken  for  the  purchase-money,  even  though  he 
expressly  professes  to  do  so,  and  we  are  not  inclined  to  make 
a  law  to  enable  him  to  do  to. 

The  decree  must  be  aflSrmed. 

Deeroo  affirmed. 


YmMttli  Lddt  n  aor  AiimxD  nr  Tamoq  Pammwal  Baanarfa  tiie 
iwnolaiM(to^bopd,<to.,tetheparchaM»oo^;  Btiyo^io BVgHir. Bmitf 
17 An.  J>60. 167;  TienmY.  Beam,  15 Id.  5ff7. 

Abbiubmubt  or  Koa  Gzvm  to  Sbodxb  PirMMiai-iiioinr  or  Laud  Gas* 
BOi  WZDS  ]^  VBnMXB's  Lddt  on  the  property,  nnlen  the  tnnafer  be  ezpfenly 
qnalified  so  m  not  to  oany  with  it  the  lien:  Chr^Hm  y.  Comael^  76  Am.  Bee. 
tM^  and  neie  846|  OmiMr  y.  ANiii^  62  Id.  209,  and  neie  212;  and  tt 
cifaroedhytheaMigDee:  BatmaY.  Wibtm,46Jd.  190^ and neie  102;  Mmraif 
r^Abie,  70  Id.  880;  McortY.  Anden,  60  Id.  661;  Qrahamr.  McChmigMi,  81 
ld.126.  Inthenotato2rWmiiiy.Beafn,16Id.668,itiaheldthatayend0r's 
Ben  is  penonal,  and  oannot  be  aifeoted  by  aasignnient  ci  a  note  for  the  pnr- 
<iaae  mnnny. 

flftinnA  AnfuoPHBiiT  bt  Tjuimib  of  176n  Gimr  iob  PuBUHAn-Morar 
4oea  not  paoi  the  yendor's  lien  to  the  awigneni  and  he  oannot  enforoe  iti 
IFeObomy.  WSUamUt  62  Am.  Deo.  427,  and  note  486;  Johmm  y.  Toubnin,  Id. 
02;  BriggtT.  Em,  SS  Id.  441,  and  note  447;  fToiT*  Jb'r*  y.  CBdfc,  89  Id.  327, 
and  note  880.  In  the  caae  last  cited,  it  is  said  that  if  the  awrignfie  takes  the 
aole  witiioat  xeooozse  against  the  assignor  that  he  oannot  enforoe  the  lien. 

Tbat  AamumawT  or  TxinMXB'B  Lddt  will  vm  BunoaaasD,  see  obUeoted 
eMSS  in  note  toifooivT.  Allien,  60  Am.  Deo.  660;  Obmiery.  Bakks,  62  Id. 
SOO;  Mrnnr^Y.  Abk,  70 Id.  880^  and  note  theieto 88L 

W^rnnfc  ov  Ynmrn's  Lddt:  DONmY.  likdM,  TI  Am.  Deo.  99^  and  ool- 
leotsd  oases  in  note  theieto  101;  Mim$r.  LodseU^eaid.  621,  and  note  628; 
eoDeoted  oases  in  note  to  i#bof«  T.  ilfMl0ra^  60  Id.  669. 

The  TKaosPAL  oao  wis  onsD  in  eaoh  of  the  following  aathoritie%  and  to 
tiM  point  stated:  the  principal  ease  was  foUowed  in  EeUkr.  Homer,  92111 
628^  where  it  was  held  that  a  yendor's  lien  is  not  asriflnaM^  eren  by  express 
tiiat  the  Uen  is  personal,  and  oan  only  be  enforced  l^  the  yandoiL- 
▲h.  nno.  Vol.  LXXXI— is 
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Totiie«iB»«ieeiue  Whgr.  Ooodnum,  75  Id,  ISl;  Martoer.  AndnipVI  Id. 
S6;  EUer  t.  Jcmm,  85  Id.  887.  The  Uw  does  not  aafhorlM  fha  ■wlgiiiiwnt  or 
tnsgf er  td  a  THidor*!  lien  to  the  porohaeer  of  notee  gi?en  lor  the  pmrehne 
mon^:  MUer  y.  Jona,  Id.  887;  Daifh%f  t.  Da^Uff,  81  Id.  600;  end  the 
■■eignee  oennot  enf oroe  soeh  a  lien;  MeLamrie  t.  ThomoB^  80  Id.  294.  "ihe 
tddng  of  any  aeoority,  either  peraonal  or  material,  or  the  ne|^eet  to  enforoe 
a  Tender's  lien  lor  a  oonaiderable  time,  tbongh  short  of  the  time  preecribed 
by  the  statute  of  limitations^  has  been  oonsidered  as  a  wai?er  ol  the  liens 
CNPfy.  Vanmm,  87  Id.  186.  As  to  wairer,  see  also  Wonrnt.  SepU,  68  Id. 
tI2;KkikBmiY.BctiothffJlL90L  Vendor's  lisoe  are  not  laTored  hi  Illinai^ 
beoaaseolthehraeoreofs  DS^ynton t.  CtoKpfab  42 Id.  64;  Omrir.  Vanmm^tl 
Id.  180. 


StHFHBNB    V.   BlOHNBLL. 

pTlLmois,4ll] 

Wm  ov  MoBNiooB  woD  aor  bi  Masb  Fabtt  mrav  WaamaumnM  d  a 

morijage  pren  to  seoore  payment  of  pnTonaee^nonsy. 
8iBior  HVxBBOLOBiTBB  HAT  BI  DaQBOi^  IHB  GmEAUT  wu.  u^  whers 
the  premises  aie  not  worth  thelaoeol  themorlgpige^  and  the  mortgaipir 
is  insolvent. 
Bbbob  tbat  PnooF  wis  InumoiBHT  oAmror  bi  Ooiin.AiinD  or,  and 
ssiigned,  where  the  bill  is  taken  lor  oonlessed. 

DbOUB   mat  n   HAD  AOAIII8T  Ovi  OV  TWD  JOIHT   HdBaOAOOU^  WHXU^ 

alter  giving  the  mortgage^  they  partition  the  premises,  agree  to  each  pay 
a  specified  portion  ol  the  porohisemomy,  to  seoore  the  payment  oliHiioh 
the  mortgage  was  made^  and  one  ol  tiiem  does  pay  his  shars^  and  seoores 
areleaeeas  to  his  portion. 

Bill  for  foredosare.  Peter  Stephens  and  Amoe  CoUins  pnr^ 
chased  a  piece  of  land,  and  gave  their  joint  notes  and  a  joint 
mortgage  on  the  premises  to  secure  the  payment  of  the  pm> 
chase-money.  The  mortgage  was  executed  by  Collins  and 
Stephens,  and  (he  latter's  wife.  Collins  and  Stephens  parti- 
tioned the  premises,  and  agreed  that  each  should  assume  and 
pay  off  a  certain  portion  of  the  mortgage.  CoUins  paid  the 
part  agreed  to  be  paid  by  him,  and  secured  a  release  of  the 
mortgage  as  to  his  part  of  the  premises.  Stephens  neglected 
to  pay,  and  this  bill  was  brought  by  Peter  Bichnell,  the  holder 
of  the  mortgage,  to  foreclose  it  There  was  de£Eiult  as  to  all 
the  parties,  and  a  decree  was  rendered  that  Stephens  pay  the 
balance  due,  and  be  barred  and  foreclosed  all  equity  of  le^ 
demption  in  the  premises.    Writ  of  error  by  Stephens.* 

0.  H.  OofwtoNe,  for  the  plaintiff  in  error. 
John  Sehclfiddf  for  the  defendant  in  error. 
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By  Court,  Bbebse,  J.  This  case  is  submitted  on  the  record 
tnd  assignment  of  errors,  and  briefe  and  authorities.  The 
principal  errors  are,  the  want  of  necessary  parties  to  the  bill 
in  decreeing  a  strict  foreclosure,  and  insufficiency  of  the  evi- 
dence. The  case  was,  a  bill  filed  by  mortgagee  against  the 
mortgagors  of  certain  lands  for  a  strict  foreclosure,  and  a  decree 
pro  confesso  rendered.  The  mortgage  was  given  to  secure  the 
payment  of  the  purchase-money  of  the  lands,  and  was  exe- 
cuted simultaneously  with  the  deed,  and  the  wife  of  one  of  the 
mortgagors  was  not  made  a  parfy  to  the  bill.  Section  4,  of 
chapter  84,  provides,  where  a  husband  shall  purchase  lands 
during  coverture,  and  shall  mortgage  such  lands  to  secure  the 
payment  of  the  purchase-money  thereof,  his  widow  shall  not 
be  entitled  to  dower  out  of  such  lands,  as  against  the  mortga- 
gee, or  those  claiming  under  him,  although  she  shall  not  have 
united  in  such  mortgage:  Scatee's  Comp.  162.  This  was  the 
role  at  the  common  law.  The  seisin  of  the  husband  passing 
from  him  eo  instanti  that  he  acquired  it,  and  being  immedi- 
ately revested  in  the  grantor,  the  widow  could  not  claim  dower 
In  the  premises:  SUno  v.  Tifft^  15  Johns.  461  [8  Am.  Deo.  266]; 
4  Kent's  Com.  89,  and  cases  cited  in  note  c.  If  then  the 
widow  would  not  be  endowable,  the  wife,  whilst  the  husband 
is  living,  can  have  no  interest  in  the  premises,  and  cons^ 
qnently  she  need  not  be  a  party  to  the  bilL 

The  object  in  making  the  wife  a  party  is  to  bar  her  dower: 
QUbert  v.  Maggard^  1  Scam.  471.  So  in  the  case  of  Le(mard  v. 
7{{Iar«,23  I11.879,this  court  held  that  the  wife  of  a  mortgagse 
was  a  necessary  party  to  a  bill  to  foreclose,  but  that  was  a  case 
where  the  mortgage  was  not  given  to  secure  the  purchase* 
money  for  the  land  mortgaged.  In  that  case,  the  wife  had  a 
dower  interest,  as  against  the  mortgagee,  and  the  equity  of 
redemption  of  such  dower  interest  remained  in  her,  and  she 
was,  therefore,  a  necessary  party  to  protect  that  interest 

As  to  decreeing  a  strict  foreclosure,  that  was  discretionary 
with  the  court,  under  the  circumstances.  It  is  alleged  in  the 
bill,  and  oonfessed,  that  the  lands  mortgaged  are  not  equal  in 
value  to  the  purchase-money  due;  it  was  then  in  the  discretion 
of  the  court  to  decree  a  strict  foreclosure,  the  effect  of  which  is 
to  vest  the  title  absolutely  in  the  mortgagee.  The  usual  mode, 
in  this  state,  of  foreclosing  a  mortgage,  is  by  ordering  the 
mortgaged  premises  to  be  sold,  yet  the  power  of  strict  forclos- 
ore  is  frequently  exercised,  and  probably  never  refused,  when 
the  interests  of  both  parties  manifestly  require  it,  as  when  the 
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mortgagor  is  insolyenti  and  tlie  mortgaged  premises  are  not  of 
sufficient  Talcie  to  pay  the  debt  and  costs,  as  in  this  case,  the 
bill  ayerring  both  insolvency  of  the  mortgagor  and  insufficiency 
of  the  mortgaged  premises,  and  those  allegations  are  confessed, 
and  the  bill  prays  a  strict  foreclosure.  We  have  no  statute 
prohibiting  a  strict  foreclosure:  John$(m  v.  DonneUj  16  HL  97; 
Vamant  v.  AUmon,  28  Id.  38. 

It  cannot  now  be  urged  here  that  the  evidence  on  which  the 
decree  passed  was  insufficient,  the  rule  being  well  settled  that 
when  a  bill  is  taken  fixr  confessed,  the  party  against  whom  the 
decree  is  taken  cannot  complain  and  assign  for  error  the  in- 
sufficiency of  the  evidence.  The  nineteenth  section  of  our 
chancery  code  provides  that  ''where  a  bill  is  taken  for  con* 
fessed,  the  court,  before  a  final  decree  is  made,  if  deemed 
requisite,  may  order  the  complainant  to  produce  documents 
and  witnesses  to  prove  the  allegations  of  his  bill,  or  may  ex- 
amine the  complainant  on  oath  or  affirmation  touching  the 
facts  therein  alleged;  such  decree  shall  be  made  in  either 
case  as  the  court  shall  consider  equitable  and  proper.'' 

With  such  a  discretion  vested  in  the  court,  it  could  not  be 
urged  that  the  court  acted  upon  insufficient  proo^  because  it 
would  not  be  error  to  pass  a  decree  without  any  proof:  Jfcm* 
ehetter  v.  McKee^  4  Gilm.  617. 

As  to  the  error  assigned  in  not  taking  a  decree  against  the 
two  Collins,  it  is  only  necessary  to  say,  there  was  no  necessity 
for  a  decree  against  them,  as  they  and  Stephens  had  divided 
the  land  between  them,  and  had  paid  complainant  for  their 
share,  and  the  foreclosure  was  brought  only  against  Stephens's 
interest.  The  defendants  Collins  were  so  nominally  only,  and 
they  do  not  complain  of  want  of  notice,  or  bring  the  case  here. 
It  was  Stephens's  interest  in  the  land  that  was  affected.  It  was 
quite  proper  to  decree  that  Stephens  should  pay  the  balance 
due  on  the  mortgage,  as  the  Collins  had  paid  their  proportion, 
and  had  been  released.  We  see  no  error  in  the  deorae,  and 
accordingly  affirm  the  decree. 

Judgment  affirmed. 

Biix^  mauom  CoanamMO,  is  no  ground  for  deorea^  if  fho  aOigatloiit  d  it 
ire  destitiiteof  predibm:  MankaUY.  TemnU,  19  Am.  Deo.  126. 

Teb  fBorciPiLL  OAO  wis  crriD  in  eedi  of  the  f oUowing  withoritiM,  and 
to  the  point  ifeiited:  Under  the  weU-ieoognised  praotioe  end  etatatofy  prv* 
▼inone  of  Illinois  when  the  defendant^  by  a  defaiilt»  ooof eeeee  the  tmth  ol 
the  allegatiflna  ol  the  UU,  no  ptoof  is  retailed  to  aoetain  a  decree  baaed  npott 
the  allegatiflnshithe  bOlt  BaUmY.  Nkkoti,  47  HL  368;  BemmmmY.  BO,  » 
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R  411.  In  Golocado^  their  duuioery  pnctioe  hat  been  held  to  oonto  upon 
the  ooort  power  to  proceed  to  a  decree^  npoa  bill  oonfeesed,  with  or  without 
•fidaooe  to  rapport  the  biU,  m  the  court  shall  in  its  discretion  deem  best: 
CbarOmkO.O.A8.M*gCo.Y.£ooi,  1  CoL  376.  The  wife  of  a  mortgagor, 
iHiers  the  mortgage  is  giren  for  the  pniehase-money  of  land  sold,  is  not  a 
r  party  to  a  bin  to  foreclose  the  mortgaget  Short  t.  Baub,  81  BL  609; 
iy.i)iDi^65Id.l4&  In  the  case  last  cited»  the  mortgige  was  ezeonted 
lagik  The  prine^  case  was  cited  to  the  same  point  in  JteAsr 
▼.JMMi^a2Iiid.fi20^IS28L 


OOBTON   V.  BbOWN. 

m  iLUMOIi^  48BL] 

warn  WmmawvLLT  Gaubiho  Ixjunanxm  to  bi  ImOMD  is  by  sail 
the  injnaetioQ  bond.    Action  on  the  casecsanot  be  maintrinfwi, 

Caoi  by  J.  M.  Blown  against  J.  B.  Gorton.  The  dedara- 
tioQ  charged  that  Gorton  falsely,  malicioaslyy  and  withoat 
raumiable  canse,  caused  a  writ  of  injunction  to  be  issued  re- 
straining Brown  firom  disposing  of  certain  luipber,  and  coUect- 
faig  certain  debts,  whereby  he  was  injured.  Judgment  waa 
rendered  finr  plaintiff^  and  the  defendant  appealed. 

BtodgeU  and  Upton^  for  the  appellant 

W.  8.  8eaiHe$^  for  the  appellee. 

By  Court,  Bbbbss,  J.  Prdiminaiy  to  all  other  questions 
ptesented  by  this  record  is  the  question,  Can  this  action  be 
maintainedf  We  have  searched  the  precedents  and  books  of 
pleadings  from  the  earliest  times  to  the  present,  and  find  but 
one  case  where  it  has  been  held  that  an  action  can  be  main- 
tained for  maliciously  suing  out  a  writ  of  injunction.  We  are 
well  aware  that  elementary  writers  and  respectable  courts 
haya  held  that  an  action  on  the  case  will  lie  for  an  abuse  of 
the  process  of  the  courts,  where  special  damages  are  alleged, 
and  against  a  party  for  ixrosecuting  a  causeless  action  prompted 
by  malice,  by  which  the  defendant  has  sustained  some  injury 
for  which  he  has  no  other  recourse  or  remedy.  Such  actions, 
however,  for  the  most  part,  are  actions  wherein  arrests  have 
been  made  and  bail  demanded,  or  the  party  put  to  some  other 
expense  and  inconvenience,  which  cannot  be  compensated  in 
any  other  mode  than  by  an  action.  Such  actions,  except 
where  a  malicious  arrest  is  charged,  are  not  favored  by  the 
courts,  and  ought  not  to  be,  for  in  a  litigious  community,  every 
sncoessful  defendant  would  bring  his  action  for  a  malidoui 
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proeecutioiiy  and  the  dockets  of  the  courts  would  be  crowded 
with  such  suits.  Even  for  instituting  a  criminal  prosecution, 
and  failing  in  it,  courts  regard  a  subsequent  action  for  mali- 
cious prosecution  with  disfEtvor,  for  the  reason  that  they  have 
a  tendency  to  discourage  just  prosecutions  for  crime.  There 
is  little  doubt  that  very  many  aggravated  cases  of  crime  have 
not  been  prosecuted,  fix>m  the  dread,  in  the  event  of  an  acquit- 
tal, of  this  action  to  follow,  and  damages  recovered,  ruinous  to 
the  prosecutor.  But  the  action  will  lie;  for  it  is  reasonable  that 
when  an  injury  is  done  to  a  person,  either  in  reputation,  prop- 
erty, credit,  or  in  his  profession  or  trade,  he  ought  to  have  an 
action  of  some  kind  to  repair  himselfl  Most  of  the  cases  we 
have  examined  are  cases  for  falsely,  maUdously,  and  without 
probable  cause,  suing  out  process,  regular  and  legal  in  form, 
to  arrest  and  imprison  another.  Such  arrest  is  tortious  and 
unlawftil,  and  the  party  causing  it  ought  to  be  answerable  in 
damages  for  the  wrong  done;  but  even  in  such  case,  some 
damage  must  be  alleged  and  proved. 

As  we  have  said,  we  have  found  but  one  case  where  the  ac> 
tion  was  held  to  be  maintainable  for  suing  out  an  injunction 
in  chancery,  and  that  was  a  case  decided  by  the  supreme  court 
of  Kentucky.    It  is  the  case  of  Cox  v.  Taylor,  10  B.  Mon.  17. 

The  declaration  in  that  case  was  adjudged  insufficient,  be- 
cause it  did  not  allege  that  the  injunction  or  restraining  order, 
whereby  the  plaintiff  was  prevented  fix>m  the  proper  use  and 
eigoyment  of  his  land,  was  obtained  or  caused  to  be  issued  or 
continued  without  any  probable  cause  therefor.     Had  this 
allegation  been  in  the  declaration,  as  it  is  in  the  one  before  us, 
it  would  have  been  sufficient    It  was  argued  by  the  defendant 
that  the  remedy,  by  an  action  on  the  case,  was  merged  in  that 
on  the  bond  which  is  given  on  obtaining  an  injunction.    In 
reply  to  this,  the  court  said  that  although  a  bond  was  given, 
on  obtaining  the  injunction,  that  an  action  upon  it,  and  on  the 
case,  are  not  co-extensive  or  commensurate,  either  as  to  the 
nature  of  the  wrong,  or  as  to  the  extent  or  criterion  of  damages 
recoverable,  and  therefore  there  was  no  ground  for  this  argu- 
ment, and  the  court  likened  it  to  a  case  of  official  bonds  by 
sheriffs  or  others,  both  remedies  would  exist,  and  thought  the 
same  should  be  the  case  with  regard  to  injuries  occasioned  by 
injimctions  for  which  the  party  might  have  an  action  on  the 
case,  if  no  bond  were  required. 

This  is  the  only  case  we  have  been  able  to  find  going  near 
to  sustaining  this  action.    It  is  a  solitaiy  case, — it  stands  alone. 
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and  that  fact  is  some  evidence  that  it  is  out  of  the  track  of  well- 
Kceived  judicial  decisions.  On  the  principle  that  this  action 
is  not  to  be  encouraged,  it  seems  surprising  such  a  decision 
should  have  been  made,  especially  where  the  ii^jured  party  had 
a  more  efficient  remedy,  and  in  pursuing  which,  he  would  not 
be  required  to  show  a  want  of  probable  cause. 

We  hold  the  remedy  on  the  bond  given  on  obtaining  the 
bjnnction  is  all  the  remedy  to  which  the  injured  party  can 
'^ri  It  is  designed  by  the  statute  to  cover  all  damages  the 
party  eigoined  can  possibly  sustain,  and  it  is  in  the  power  of 
the  judge  or  officer  grantbig  the  writ  to  require  a  bond  in  a 
penalty  sufficient  to  cover  all  conceivable  damages.  This 
bond  is  a  high  security  which  the  law  requires  the  complain- 
ant in  a  bill  for  an  injunction  to  execute  to  indemnify  the  de- 
fendant in  case  the  injunction  shall  be  dissolved.  It  is  a 
familiar  principle,  when  a  party  has  taken  a  higher  security, 
hifl  suit  must  be  brought  on  that  security:  Tovdssant  v.  Mar' 
tinnantj  2  T.  R.  104;  Cutter  v.  PoweUj  6  Id.  824.  The  bond 
becomes,  when  forfeited,  the  cause  of  action,  and  is  intended 
bj  the  law  to  measure  the  damages  of  every  kind  which  the 
party  may  sustain  by  wrongfully  suing  out  the  injunction  in 
case  it  is  dissolved.  It  is  not  at  all  like  the  official  bonds  of 
sheriffs.  They  are  made  payable  to  the  people  of  the  state, 
not  to  any  particular  person,  and  consequently  do  not  merge 
a  remedy  one  may  have  outside  of  the  bond,  and  besides,  it  is 
the  policy  of  the  law  to  multiply  the  remedies  against  public 
officers.  Not  so  with  the  injunction  bond,  that  is  made  pay- 
able to  the  defendant  He  is  the  only  person  interested  in  it. 
It  is  his  security.  It  is  all  the  law  gives  him  as  his  security, 
and  he  is  bound  to  sue  on  the  bond.  Were  no  bond  given  or 
required,  then  the  action  might  lie.  This  action  on  the  case, 
Dnder  the  circumstances  shown,  cannot  and  *  ought  not  to  be 
maintained.  It  is  against  public  policy.  For  these  reasons, 
flie  judgment  is  reversed. 

Judgment  reversed. 

Thb  FBiNdPAL  CASS  WIS  oiTKD  in  each  of  the  f oUowing  aathoritiei^  and 
to  the  poini  stated:  An  aotion  on  the  case  wiU  not  lie  for  the  wrongful  and 
■alicioas  aoing  oat  of  an  injunction;  the  remedy  is  reetricted  to  th6  bond: 
BpakU  T.  Baarett,  67  BL  294;  Speer  ▼.  Shkmer,  35  Id.  804.  But  injunction 
boodi  are  to  be  dittingniahed  from  attachment  bonds  in  respect  to  a  suit  for 
Ibe  wrongfol  issuance  of  them,  etc.  The  condition  in  the  attachment  bond 
ii  entirely  dififorent  from  the  one  in  the  injunction  bond;  and  provides  for 
Ifae  payment  ol  snoh  damages  as  shall  be  awarded,  '*in  any  suit  or  suits 


Digitized  by  VjOOQIC 


248  Babnbs  v.  Sdcmohb.  [miiiois, 

which  may  hereaftsr  be  brooght  for  wrongfully  iniiig  ofQt  the  attaehmflat.* 
Thia  eridently  oontemplatee  miits  in  addition  to  a  suit  on  the  bond,  for  oo 
that  there  oonld  be  bat  one  soit:  Spaida  ▼.  Barrett^  67  Id.  294;  and  to  allow 
such  an  action  on  an  attachment  bond  is  reaaonable  wiongh,  for  when  ao 
inJQiy  iadooe  toa  penon,  either  in  repntaliony  property  credit^  or  in  hia  pro- 
f eaiion  or  tnde^  he  oii|^t  to  haTo  an  aotion  of  acme  kind  to  repair  himarift 
lamtmoe  t.  Bdgermant  56  Id.  78. 


Barnbs  V.  Simmons. 

ra7XLii]raii8,fia.| 
i  Him  BT  TmBD  PARnM  zn  Bavk-books  an  heanay  aarely,  ani 
are  not  proper  eridenoe  in  an  action  upon  a  pronuMory  note. 

Suit  on  a  note  by  G.  Simmons  against  O.  C.  Barnes.  Flea, 
general  issue  and  notioe  of  set-off.  It  was  in  evidence  that 
Barnes  borrowed  four  hundred  dollars  of  Simmons,  gave  his 
note  for  it,  but  failed  to  get  the  money.  Simmons  had  certifi- 
cates of  deposit  on  the  bank  of  Crane  &  Co.  The  bank  derk 
testified  that  the  bank-books  showed  that  Simmons  gave  up 
the  certificates  of  deposit  to  the  amount  of  four  hundred  dol- 
lars; that  they  were  credited  to  Barnes,  and  that  Barnes  had 
drawn  the  money  firom  the  bank.  Simmons  then  offered  the 
books  in  evidence.  Against  the  objection  of  Barnes  they  were 
admitted.    Judgment  for  Simmons,  and  Barnes  appealed. 

Leland  and  Blanehard^  for  the  appellant. 

Biehmand  and  Bum$j  bsr  the  appellee. 

By  Court,  Waleeb,  J.  This  record  Mis  to  disclose  any  evi- 
dence necessary  to  authorize  the  admission  of  the  books  of  the 
bank.  They  were  not  those  of  either  party,  and  no  necessity 
is  perceived  for  their  being  admitted.  The  banker,  or  his 
clerk,  who  transacted  the  business,  were  doubless  competent 
witnesses,  and  must  be  relied  upon  to  prove  the  facts  contained 
in  the  books.  The  entries  were  there  made  without  their 
agency,  consent,  or  for  aught  that  appears,  without  knowledge 
of  the  parties,  and  consequently  were  not  binding  upon  them. 
They  were  not  public  records,  nor  do  they  fall  within  any  class 
of  written  or  documentary  evidence.  They  are  the  entries  of 
other  persons  not  connected  with  the  parties,  and  who  had  no 
right  to  bind  them  by  what  they  did.  The  entries  in  these 
books  are  precisely  like  the  declarations  of  those  making  them, 
and  are  hearsay  evidence,  and  inadmissible.  They  are  not 
made  under  the  sanction  of  an  oath,  and  not  subject  to  cross* 
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ftTftmlnation.    In  no  point  of  view,  and  for  no  pcDpbee,  are 
they  admiflsible  in  this  case.     The  judgment  of  the  ooort 
below  is  leyeraed,  and  the  cause  remanded. 
Judgment  reversed. 


BAMK'WmsE,  WHDT  Aiwfiiwnti.i  m  Bvuimhos;  MerduM  BmkqfMaam 
▼.  SawU,  M  Am.  Deo.  894;  State  Bank  y.  JohMon,  12  Id.  646;  Unbm  Bank 
T.  Kmifp,  15  Id.  181,  and  eztondad  note  thereto  191-196^  on  bodksol  aoooon* 
as  efidanee.  On  the  sobjeot  of  books  of  aocoont  m  ovidenee^  tee  alio  ool* 
ImiM  m^mw^bmU^Mertkoml^  Bank  qf  Macon  r.Bawb,e^ 
T.  MUer,  61  Id.  S99. 


Mabinb  Bank  of  Ghioaqo  v.  Ghandlbb. 

ftftuiman,  fiaSw] 
MiMK  AMD  Dposiroa  abs  BaSiSB  aitb  Bahab,  wbera  fonda  an  dapoaitai 

In  iha  bank  to  be  held  and  letomed  in  the  aame  bOla  or  ooin. 
MiMK  AMD  Ddosoob  ABB  Dbbtoa  ABB  Cbbditob,  Where  fnnda  are  depoa- 

itad  in  the  bank  to  be  nsed  in  the  naual  oonrae  of  the  bankfng  boaineaa. 
Babx  BaciBEvnro  Babk  Bnxs  ibom  Dbpobitxiiq  Gbbdrob  mnst  aoocaont  for 

tiie  aame  at  par,  though  they  ware  depreciated  in  /alne  both  at  the  time 

leeeiTed  and  afteiwarda. 
BnniAi.  Local  Cubiqm  ov  Babxbbs  RaoABDmo  Valub  of  Babk  Bnxs, 

CABHOT  Cbanob  the  valnea  fixed  by  law;  aaoh  change  can  only  be  made 

by  qpecial  agreement. 
BaoKPT  ov  Dbpbboiaxbd  Oubbbbct  bt  Bomb  Bi78INB88  Mbb,  in  payment 

d  dmnandfs  doaa  not  prore  that  all  creditors  in  the  locality  haye  agreed 

to  leeem  the  same. 
Gbrbal  Aobbbmbbt  to  BaoBnn  Dbpbboiaxbd  Papbb  nr  Buhdibbb  Tbahs- 

AonoBi  may  be  abandoned  by  owmnon  oooaent  of  the  parties  and  after 

abandooment^  one  abandoning  party  cannot  hold  the  other  to  it. 

ASSUMPSIT)  for  money  had  and  received.  The  Marine  Bank 
of  Chicago  made  certain  collections  for  Chandler,  and  the  lat- 
ter sent  checks,  bills,  notes,  etc.,  to  the  former,  all  of  which, 
together  with  the  collections,  were  placed  to  his  credit  Bills 
on  the  Bank  of  Illinois  and  some  other  banks  had  been  re* 
ceiyed  in  payment  in  business  transactions  up  to  May  18, 
1861,  under  an  agreement  entered  into  by  certain  busuiess 
houses  and  banks  to  that  effect  In  April  they  had,  however, 
b^;un  to  depredate  considerably,  and  by  Uie  date  above- 
named  were  twenty-five  per  cent  below  par.  The  parties  to 
the  agreement  then  refused  longer  to  act  under  it,  and  from 
that  time  the  bills  had  no  value,  except  for  sale  to  brokers. 
On  June  21st,  Chandler  demanded  the  balance  due  him  at 
the  bank.  The  bank  offered  him  bills  of  the  value  of  those 
in  diculation  in  April  and  May,  when  the  money  then  to  his 
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credit  had  been  received.  Chandler  refused  to  take  them,  and 
upon  the  refusal  of  the  bank  to  pay  the  fiill  amount  of  the 
balance  due  in  current  money,  brought  this  action.  The  jury 
found  a  verdict  for  the  plaintiff,  and  defendant  appealed. 

C.  Beckwithj  FMer  and  MeCagg^  and  ThomoM  A)yiM,  finr  the 
appellant 

/.  Gary,  for  the  appellee. 

By  Ck>urt,  Walkbb,  J.  In  determining  this  case,  it  will 
be  proper,  first,  to  determine  whether  the  deposits  made  by 
appellee  were  a  bailment  only  for  safe-keeping  by  the  bank, 
or  were  made  to  be  passed  to  appellee's  credit,  in  the  usual 
course  of  banking  business.  If  for  the  former  purpose,  then 
the  appellee  must  be  responsible  for  any  depreciation  in  the 
value  of  the  funds  which  occurred  before  a  demand  was  made, 
if  appellant  in  good  faith  preserved  the  identical  funds  placed 
in  the  hands  of  the  bank.  If  the  relation  of  the  bank  to  ap- 
pellee was  simply  that  of  a  bailee  for  safe-keeping,  and  the 
identical  funds  were  preserved  and  a  loss  ensued  by  depre- 
ciation, no  rule  of  law,  principle  of  reason  or  justice  can  hold 
the  bank  liable  for  such  a  loss.  Such  a  liability  would  be 
inconsistent  with  the  undertaking,  which  would  only  require 
a  return  of  the  thing  deposited,  uninjured  by  the  acts  or  ne- 
glect of  the  bailee.  The  fact  that  the  deposit  consiBted  of 
bank  bills,  would  not  distinguish  it  from  a  deposit  for  safe 
custody  of  articles  of  property  in  the  rights,  duties,  and  lia- 
bilities incurred  by  the  parties. 

If,  on  the  contrary,  the  deposits  were  designed  by  the  parties 
to  have  become  a  loan  to  or  indebtedness  by  the  bank,  the  rela- 
tion of  the  parties  would  have  been  that  of  any  other  debtor 
and  creditor.  Banks  in  the  transaction  of  tiieir  business 
may  occupy  either  of  these  relations.  But  when  the  funds 
are  deposited  to  be  held  and  returned  in  the  same  bills  or 
coin,  the  deposit  becomes  a  special  one,  entirely  different 
from  a  general  one,  which  authorizes  the  bank  to  use  the 
funds  in  the  course  of  their  business.  In  this  case,  the  evi- 
dence shows  that  the  deposits  arose  from  collections  made  by 
the  bank  for  the  appellee.  The  latter  at  various  times  for- 
warded to  the  former,  perhaps  without  an  exception,  bills, 
notes,  and  checks  which,  when  collected,  were  placed  to  appel- 
lee's credit. 

The  funds  thus  received  were  placed  in  the  general  fund  of 
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the  bank  and  paid  ont  indiscriminately  in  the  course  of  the 
business  of  the  bank.  The  evidence  likewise  shows  that  these 
ftinds  when  collected  were  current  and  passed  as  money  in 
the  payment  of  debts  and  the  various  other  business  trans- 
actions. They  at  that  time  answered  all  the  purposes  of 
money,  and  appellee  was  credited  by  them  as  money.  From 
all  of  the  evidence  in  the  case,  it  appears  that  the  parties 
considered  and  treated  it  as  money  until  the  18th  of  May, 
when  it  became  so  much  depreciated  that  it  ceased  to  circu- 
late as  such,  and  was  thenceforth  considered  and  treated  as  a 
commodity  bought  and  sold  by  the  banks  and  brokers  at  a 
heavy  discount.  Nor  was  there  any  evidence  tending  to  show 
that  the  bank  had  any  directions  to  hold  the  identical  funds 
received  at  the  risk  of  appellee.  Nor  is  there  any  pretense 
that  the  bank  has  lost  a  farthing  on  the  money  collected.  It 
went  into  the  common  fund  of  the  bank,  and  for  aught  that 
appears,  every  dollar  may  have  been  paid  out  at  par  before  it 
ceased  to  circulate  as  money. 

But  as  the  relation  of  the  parties  to  each  other  was  that  of 
debtor  and  creditor,  even  if  no  portion  of  the  funds  had  been 
disposed  of  by  the  bank,  the  liability  would  have  been  the 
same.  As  well  might  the  purchaser  of  a  horse,  of  grain,  or 
other  commodity,  when  called  on  to  pay,  insist  that  the  article 
had  depreciated  in  value  since  the  purchase,  and  that  he  should 
be  relieved  from  paying  the  amount  of  the  depreciation.  No 
one  would  ever  supi)oee  that  if  a  merchant  were  to  purchase  a 
quantity  of  grain,  or  other  produce,  and  give  the  seller  a  credit 
at  the  market  price,  and  it  afterwards  declined  in  the  market, 
that  the  loss  would  fall  upon  the  seller,  or  that  he  should 
receive  the  same  quantity  and  quality  of  grain.  The  same  is 
true  of  almost  every  character  of  business  transactions  involv- 
ing a  sale.  To  establish  as  a  rule  that  in  cases  of  that  charac- 
ter the  loss  by  depreciation  in  price,  or  otherwise,  should  fall 
upon  the  seller,  and  not  the  buyer,  and  give  it  a  practical  oper- 
ation, would  wellnigh  revolutionize  every  description  of  busi- 
ness, and  would  produce  incalculable  injustice  and  wrong. 

The  proof  of  the  depreciated  value  of  the  paper  when  re- 
ceived cannot  change  the  liability  of  the  debtor  for  bank  bills, 
any  more  than  if  it  had  been  for  produce,  at  a  higher  rate 
(ban  its  market  value.  Nor  can  the  special  custom  of  banks 
in  a  particular  locality  change  the  laws  of  the  land  regulating 
thft  value  of  the  currency,  and  fixing  the  standard  value  of  the 
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oorrent  ooixiB.  That  parties  may  contract  to  receive  any  com* 
modity ,  in  lieu  of  money,  in  payment  of  indebtedness,  is  und^ 
niably  true.  This  can  only  be  done  by  special  agreement,  and 
notbynsage.  Nocnstom  can  compel  a  creditor,  in  theabsence 
of  a  special  agreement,  to  receive  anything  but  the  constitii- 
tional  currency  of  the  country.  The  fact  that  the  business 
men  of  the  particular  place  have  been  in  the  habit  of  receiving 
depreciated  paper  money  in  payment  of  their  demands,  by  no 
means  proves  that  all  creditors  in  that  locality  have  agreed  to 
receive  the  same,  much  less  a  person  residing  hundreds  of 
miles  distant  To  have  such  an  effect,  a  special  agreement 
must  be  proved. 

The  doctrine  of  agency  has  no  application  to  a  case  of  this 
character.  There  is  nothing  to  show  that  the  bank  was  the 
agent  of  appellee,  beyond  the  fftct  that  it  collected  the  money. 
But  even  if  it  did  appear  that  the  bank  acted  as  the  agent  of 
appellee,  it  also  appears  that  the  former  appropriated  the  funds 
when  collected,  to  its  own  use,  and  made  itself  debtor  for  the 
amount  bypassing  it  to  the  credit  of  appellee,  and  by  mingling 
the  funds  thus  collected  with  those  of  the  bank,  and  using 
them  as  its  own.  The  proof  shows  that  it  was  the  custom  of 
the  bank  to  so  appropriate  such  funds,  and  to  pay  when  called 
for  by  the  creditor.  It  would  hardly  be  contended,  if  an  attor- 
ney were  to  collect  a  debt  for  a  client,  in  bank  bills,  and  appn^ 
priate  them  to  his  own  use,  that  if  the  bank  afterwards  fEuled, 
that  he  would  be  exonerated  firom  payment  No  difbrence  is 
perceived  in  the  two  cases. 

It  is  further  insisted,  as  appellee  signed  the  agreement  to  re- 
ceive and  pay  out  the  bills  of  Illinois  banks,  during  the  con- 
tinuance of  the  present  war,  that  he  was  bound  to  receive 
such  paper  in  discharge  of  this  debt  in  June,  when  he  made 
the  demand  of  payment.  The  testimony  shows  that  after  the 
18th  of  May,  1861,  appellant,  and  all  the  other  parties  to  that 
agreement,  reftised  to  receive  such  funds.  From  this  £Gtct  it 
may  be  reasonably  inferred  that  by  mutual  consent  this  agree- 
ment was  ended,  and  all  parties  released  firom  its  further 
observance.  When  appellant  and  all  of  the  parties  to  this  agree- 
ment disregarded  its  stipulations,  no  reason  is  perceived  why 
appellee  should  be  bound  by  its  provisions.  Appellant  has  no 
right  to  enforce  an  observance  of  the  agreement  against  appellee, 
when  aL  other  parties  to  it  are  released. 

No  error  is  perceived  in  giving  appellee's  instructions,  or  in 
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refufling  those  asked  by  appellant.    The  verdict  is  warranted 
by  the  evidence,  and  the  judgment  is  affirmed. 
Judgment  aflSrmed. 

SraciAii  Deposits  Cbmatm  Bilatioh  or  BAn.sB  akd  BAn.oB  between 
teak  and  depotitor:  See  extended  note  to  In  the  Matter  i^f  Franklin  Bank,  19 
AblDoo,  428. 

OxHXBAL  Dsposm  Cbsais  K»f.ATroirt>y  Dibtor  JlBTd  Crxdhxie  between 
bnk  and  depositor:  See  extended  note  to  In  tkeMatter  qf  Franklin  Bank,  19 
Am.  Deo.  41S;  ooUeoted  oasea  in  note  to  Chapman  v.  White,  67  Id.  466;  ex- 
tmdddnote  taOavemorY.  Withers,  SO  Id.  98;  note  to  WhUleif  y.  Foy,  7S  Id. 

sn. 

GsvsBAL  Deposit  n  Fatablb^  lzkx  Otsib  DxBfia^  nr  Monxt»  without 
SiDOOUBT,  even  thoo^  tiie  depoait  waa  made  in  bank  bUla,  whioh  cabse- 
^Mntly  became  depreoiatedx  See  extended  note  to  In  the  Matter  qf  Franklin 
Bank,  19  Am.  Dec  421,  wbere  the  principal  caae  ia  dted. 

BriDSfOB  OF  OuBiOM  OH  XJsAOB  in  Pabtioulab  Localdt  to  RicnnrH 
FAZifHiiT  nr  Dbfbiciiaxed  Cubbbnot  is  not  admissible  in  an  action  by  a  de- 
poBlor  against  the  bankt  See  extended  note  to  Oovemor  ▼.  Withers,  60  Am. 
Dm.  97-09,  on  eostomaand  their  Talidity,  snbdmsion  **  banking, "  and  which 
«ttsa  the  principal  caae.  Other  doctrinea  of  the  principal  case  are  therein  re- 
inred  to.  As  to  what  will  render  general  and  particlar  nsagee  and  customs 
food,  see  cases  dted  in  note  to  Steele  ▼.  McTyr^s  AdnCr,  70  Id.  623.  A  par- 
ticnlar  eastern  becomes  a  part  of  the  law  when  weU  understood  and  estab- 
lished. Bat  the  eridence  of  one  indiridnal  will  not  establish  a  custom  or 
vaage  of  trade:  ^aAoersofi  ▼.  Ock,  40  Id.  603.  The  practice  of  a  few  persons 
In  basiness  in  whidi  many  are  engaged  does  not  establish  a  custom  whieb 
all  persons  triio  are  engaged  in  the  same  pursuit  are  presumed  to  know  and 
reoogniae:  Fukr  ▼.  Dean,  69  Id.  484. 

Custom  nr  QpposmoH  to  Totsam  Law  wiU  not  be  reoognized:  Oranwell 
T.  8kipFos€Udt,7IAm.J)oo.  190;  Morrisony,  ^oOey,  64Id.  632. 

The  PBizraiFAL  oisb  was  cited  in  each  of  the  following  authorities,  and 
to  tlie  point  atated:  Current  bank  bills  have  repeatedly  been  held  to  mean 
precisely  the  same  thing  as  currency:  Osgood  v.  McConneU,  32  IlL  77.  Where 
funds  are  not  depreciated  when  depodted,  and  the  bank  has  no  right  to  pay 
in  depredated  funds,  the  drawer  of  a  check  upon  the  bank  has  the  right  to 
Inaist  upon  its  payment  in  current  funds:  WiXtetts  ▼.  Paine,  43  Id.  433.  Where 
a  bank  receivea  a  sum  on  depodt  generally,  it  is  bound  to  respond  to  the  de- 
positor for  a  like  sum  in  good  funds.  Evidence  cannot  be  heard  to  show  that 
it  can  be  paid  in  something  dse.  In  other  words,  a  local  custom  of  bankers 
is  not  admissible  to  slter  an  agreement:  Marine  Bank  qf  Chicago  v.  Bimey,  28 
Id.  92;  compare  PAe^  ▼.  Town,  14  Mich.  879.  Where  a  certificate  of  de- 
posit^ by  its  terms,  waa  made  payable  ''incarrsncy,'*itwa8held,pfima/ide, 
to  mean  money  oanent  by  law,  or  paper  equivalent  in  Talne  droalating  is 
I  oomnwmity  at  par:  Pheips  ▼.  Town,  sMpra. 
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Bass  v.  Ghioago,  Burlington,  &  Quinoy  K  K  Go. 

[28  ILUN0U»  9l] 

NaouoiHai  n  Ixpusd  ibom  Esoaps  of  Firb  noM  LoooMonrs  Birazir^ 
and  the  bmden  of  proof  is  upon  the  railroad  o(»npany,  in  an  aotion 
against  it  for  such  negligence,  to  show  that  the  most  approved  mo- 
ohanical  oontriTanoes  were  need  to  prevent  the  escape  of  fire. 

Rin.BOAT)  OoKPAirr  is  Ouiltt  or  NiouonffOB,  in  soffiering  dry  grMs  and 
rabfaish  to  be  upon  its  right  of  way,  or  in  permitting  Tegetatioa  to  grofw 
thereon  to  soeh  a  height  and  densi^  as  to  conceal  cattle  from  view. 

The  opimon  states  the  case. 

/.  I.  Ta/yloTf  for  the  plaintiff  in  error. 

fTatfafy  Van  AmMf^  and  Dezter,  for  the  defimdant  in  enor. 

By  Court,  Bbbbsb,  J.  This  was  an  aotion  on  the  case 
against  a  raihxMid  company  for  negligenoe.  First,  in  negli- 
gently and  carelessly  suffering  the  fire  from  the  engine,  while 
mnnhig  npon  their  road,  to  be  communicated  to  the  dry  grass 
on  their  right  of  way,  and  from  that  to  the  adjoming  stubble 
of  the  plaintiff,  and  through  that  to  his  wheat  stacks,  by  which 
they  were  fired  and  totaUy  consumed,  twenty  servants  of  the 
defendants  standing  by  whilst  the  fixe  was  raging  and  before 
it  reached  the  stacks,  and  being  duly  notified  of  the  fSact,  and 
requested  to  extinguish  the  fire  refused  to  do  so,  or  to  make  any 
effort  thereto,  but  suffered  the  fixe  to  pursue  its  course  and  de- 
stroy the  wheat  stacks.  Second,  that  immediately  after  the  fire 
had  escaped  from  the  engine  to  the  dry  grass  and  stubble,  and 
whilst  the  servants  of  the  defendant  were  very  near  to  the  fire, 
and  before  the  fire  had  reached  the  wheat  stacks,  a  neighbor 
of  the  plaintiff,  one  Belden,  then  and  there  infinrmed  those 
servants  that  the  fire  was  communicated  from  the  engine  of 
the  defendant,  aod  that  the  plaintiff  and  his  servants  were 
absent  from  home  and  had  no  knowledge  of  the  fire,  and  that 
the  fixe  would  bum  the  plaintiff's  wheat  stacks  unless  they, 
the  said  servants,  extinguiahed  it;  and  that  from  their  force 
and  proximity  to  the  fire,  they  covld  easily  have  extinguished 
the  same  and  saved  the  wheat  stacks,  alleging  that  it  was  their 
duty  so  to  have  done.  That  Belden,  who  gave  the  information 
to  the  defendant's  servants,  was  unable  by  any  personal  effort 
of  his  own,  or  by  any  assistance  within  his  reach,  to  extin- 
guish the  fire,  requested  these  servants  of  the  company  to  ex- 
tinguish it  and  save  the  stacks;  but  that  they,  well  knowing 
the  premises,  culpably  and  negligently  permitted  the  fire  00 
communicated  to  run  its  course  through  the  stubble  to  the 
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flrheat  stacks,  wheieby  the  same  were  destroyed  and  totally 
(06t  to  the  plaintiff;  that  neither  he,  the  plainlifi^  nor  any  ct 
his  servants,  were  present,  or  had  any  knowledge  of  the  fire 
until  it  had  commnnicated  with  his  wheat  stacks.  And  third, 
that  it  was  the  duty  of  the  defendant  to  keep  his  right  of  way, 
when  the  same  adjoined  the  stabble-field  of  the  plaintiff,  free 
from  dry  grass,  so  that  fire  would  not  conununicate  from  loco- 
QotiTeB  nmning  on  the  road  to  dry  grass  and  through  that  to 
the  plaintiff's  stubble;  but  that  the  defendant,  well  knowing 
fitt  premises,  omitted  to  do  its  duty  in  this  behalf  and  then 
ttd  there  negligently  suffered  the  strip  of  land  where  it 
^joined  the  stubble-field  of  the  plaintiff  to  become  foul  with 
^  grass,  and  whilst  a  locomotive  and  train  of  cars  in  charge 
^  the  defendant's  servants  were  being  run  through  the  plain- 
ts fjum  on  the  railroad,  the  fire  communicated  from  the 
T^i^otive  to  this  dry  grass,  and  through  it  to  the  plaintiff's 
'^^ble,  and  thence  through  the  stubble  to  the  plahitiff's 
wheat  stacks,  whereby  the  same  were  consumed  and  totally 
lost  to  him. 

There  was  a  demurrer  to  the  declaration,  admitting  all  the 
facts  alleged  in  it)  and  the  question  is  presented.  Do  they,  or 
any  of  them,  constitute  a  good  cause  of  action?    The  question 
Is  an  important  one,  not  only  to  the  railroad  companies  in 
this  state,  now  become  a  great  interest,  but  to  the  community 
at  large,  and  it  has  received  our  most  serious  consideration* 
Several  of  the  states  have  statutes  upon  the  subject  of  the  lia- 
bility of  railroad  companies  for  fires  communicated  by  their 
engines,  and  their  courts  have  established  rules  of  decision 
more  or  less  stringent  as  their  views  of  justice  and  policy  dic- 
tated.   Whilst  our  legislature  have  provided  for  the  recovery 
of  damages  for  a  death  caused  by  the  wrongfril  act^  neglecti 
or  default  of  a  railroad  company,  they  have  not  provided  for 
losses  occasioned  by  fire,  nor  have  any  rules  been  established 
by  this  court  upon  the  subject    This  case  is  one  of  the  first 
impression,  and  must  be  governed  by  the  rules  and  principlea 
of  the  common  law,  so  far  as  they  may  be  applicable  to  our 
condition. 

The  first  question  that  arises  is.  Does  the  mere  fact  of  fire 
escapmg  from  a  locomotive,  by  which  property  is  destroyed, 
imply  nei^igence? 

At  an  early  period  in  the  history  of  railroads,  it  was  settled 
by  the  courts  of  Great  Britain,  upon  great  consideration,  that 
(he  &ot  of  pfemises  being  fired  by  sparks  emitted  fhxm  a  pass- 
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ing  engine^  was  prima  facie  OTidence  of  uegligetioe  on  the 
part  of  the  companyi  making  it  incumbent  on  them  to  show 
that  proper  precaations  had  been  adopted  by  them,  reasonably 
calculated  to  prevent  such  accidents. 

There  seems  to  us  great  good  sense  in  the  remarks  of  Tin- 
dall,  C.  J.,  in  the  case  of  Pigot  y.  Eastern  CounUee  Ry  Co^  8 
Com.  B.  229.  He  said:  ^'The  defendants  are  a  company 
intrusted  by  the  legislature  with  an  agent  of  an  extremely 
dangerous  and  unruly  character  for  their  own  private  and  par- 
ticular advantage;  and  the  law  requires  of  them  that  they 
shaUy  in  the  exercise  of  the  rights  and  powers  so  oonfened 
upon  them,  adopt  such  precautions  as  may  reasonably  prevent 
damage  to  the  properly  of  third  persons  through  or  near  which 
their  railway  passes.  The  evidence  in  this  case  was  abun* 
dantly  sufficient  to  show  that  the  injury  of  which  the  plaintiff 
complains  was  caused  by  the  emission  of  sparks  ,  or  particles 
of  ignited  coke  coming  from  one  of  the  defendant's  engines; 
and  there  was  no  proof  of  any  precaution  adopted  by  the  com* 
pany  to  avoid  such  a  mischance.  I  therefore  think  the  jury 
came  to  a  right  conclusion  in  finding  that  the  company  were 
guilty  of  n^^Iigence,  and  that  the  injury  complained  of  was 
the  result  of  such  negligence." 

A  rule  not  so  stringent  as  this  has  been  established  by  the 
courts  of  several  states,  based  upon  the  principle  that,  as  the 
business  of  railways  is  lawM,  no  presumption  of  negligenoe 
arises,  merely  from  the  tsjA  of  fire  being  commnnioated  by 
their  engines.  The  principle  is,  that  the  plaintiff  must  aver 
and  prove  the  negligenoe  of  the  defendant 

We  think  there  is  great  justice  in  the  English  rule,  and  are 
inclined  to  adopt  it  as  most  conducive  to  the  safety  of  prop- 
erty on  our  lines  of  railroad,  extending  as  they  do  through 
vast  prairies,  filled  at  certain  seasons  of  the  year  with  dry  grass 
of  a  highly  inflammable  nature.  And  we  hold  also,  that  it  is 
negligence  in  a  railroad  company  to  suffer  dry  grass  and  rub* 
bish  to  be  upon  their  right  of  way,  or  permit  vegetation  of  any 
kind  to  grow  upon  it  to  such  a  height  and  density  as  would 
conceal  animals  which  might  be  upon  it.  It  is  their  duty  to 
keep  their  entire  right  of  way  well  cleared  and  free  fix>m  every* 
thing  which  might  obstruct  the  driver's  view,  and  provent  the 
discovery  of  animals  upon  it,  which,  by  being  frightened  by 
the  noise  of  the  engine,  might  suddenly  come  upon  the  track 
and  throw  off  the  train,  occasioning  thereby  the  loss  of  limb 
or  life  to  passengers  upon  it. 
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N^;ligeDce  ought  to  be  implied  from  the  escape  of  fire,  and 
the  onus  should  be  upon  the  company  against  which  an  action 
is  broQght  for  such  negligence,  to  show  that  all  the  most  ap- 
proved mechanical  contrivances  were  used  upon  the  engine  to 
prevent  its  escape.  Locomotives,  in  which  wood  is  used  for 
fael,  are  liable  to  emit  sparks,  sometimes  in  great  volume,  and 
they  are  carried,  in  a  windy  day  or  night,  a  great  distance. 
It  is  incumbent,  therefore,  on  the  companies  to  use  the  greatest 
precautions,  so  as  to  secure  the  engines  against  emitting 
sparks.  If  they  send  an  element  abroad,  in  a  cultivated 
country,  so  destructive  and  devastating  in  its  nature  as  fire, 
they  ought  to  be  responsible  for  the  mischief  it  produces. 
There  is  no  hardship  in  this,  nor  in  the  other  requirement, 
that  they  shall  keep  no  combustible  matter  on  their  roadway, 
nor  any  vegetation  whose  height  and  thick  growth  might  ob- 
itract  the  view  of  the  engine-driver,  for  in  the  one  case 
mechanical  ingenuity  has  provided  safeguards,  and  in  the 
other,  a  few  hours'  labor,  properly  directed,  can  keep  the  track 
•nd  road  clear. 

It  is  no  answer  to  say  that  the  plaintiff  should  have  kept  his 
stubble-field  clear  of  combustible  matter.  There  was  no  obli- 
gation on  him  to  do  so,  for  it  is  considered  good  fEtrming,  and 
is  the  uniform  custom  of  the  country  to  suffer  it  to  remain 
until  the  proper  time  arrives  for  turning  it  under  by  the  plow; 
and  it  is  also  a  very  common  custom,  in  this  state,  for  fSarmers 
to  stack  their  grain  in  the  field  in  which  it  grew.  No  negli- 
pnce,  then,  can  be  imputed  to  the  plaintiff  in  either  of  these 
respects. 

But  the  case  is  greatly  aggravated  on  the  part  of  the  defend- 
ant, by  the  facts  so  distinctly  charged,  that  while  the  fire  was 
hi  prcq^ress  through  the  stubble-field,  twenty  servants  of  the 
defendant  were  at  hand  who  were  notified  the  fire  came  fix)m 
a  locomotive  of  the  defendant,  and  who  were  in  a  condition  to 
arrest  and  extinguish  it  before  it  reached  the  stacks,  and  his 
servants  were  absent,  vrithout  any  knowledge  of  the  disaster, 
and  who  were  specially  requested  to  interfere  and  extinguish 
the  fire,  they  having  the  present  ability  to  extinguish  it,  and 
which  they  refused  to  do.  The  plea  set  up  by  the  defendant 
for  the  refusal  is  so  absurd  as  to  be  unworthy  of  notice,  any 
farther  than  to  stamp  it  as  unworthy  of  civilized  and  Christian 
men.  They  had  no  right,  forsooth,  to  enter  upon  the  premises 
for  such  a  purposel  Has  it  come  to  this,  that  citizens  of  this 
oommunity  are  not  permitted  to  enter  the  premises  of  another, 
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whose  houBe  or  bam  is  on  fire,  to  extinguish  the  flames?  1m 
any  license  necessary  for  a  purpose  so  benevolent?  Would 
not  savages,  prompted  by  their  own  instincts,  rush  to  the  res- 
cue of  property  so  endangered?  It  is  sad  and  humiliating  to 
contemplate  the  fact  that  employees  of  a  railroad  company, 
acting  under  a  charter  granted  by  this  state,  should  be  so  lost 
to  all  the  calls  of  benevolence  and  kindness,  to  all  the  com* 
mon  instincts  of  the  most  ordinary  humanity,  as  to  refuse  to 
aid  in  extinguishing  a  fire  which  their  own  employers,  by 
their  negligence,  had  originated,  which  threatened  the  destruc- 
tion of  valuable  property,  and  which  they  had  the  power  to 
prevent  We  are  shocked  at  the  exhibition  of  such  heartless, 
such  criminal  indifference,  and  can  find  no  apology  for  it 
The  &cta  are  admitted  by  ^e  demurrer,  and  stand  out  in  bold 
relief  condemnatory  of  Uie  defendant 

Railroad  companies  in  some  of  the  states  maintain  at  great 
expense  a  regular,  well-drilled,  and  efficient  police  along  the 
line  of  their  roads  through  cultivated  places  to  protect  the 
interests  of  property  holders  firom  injuries  such  as  those  de- 
scribed in  this  case.  They  feel  and  know,  in  the  use  of  an 
element  so  destructive  as  fire,  they  ought  to  be  bound  to  use 
the  greatest  precautions.  What  then  shall  be  said  of  these 
men  who  were  on  the  spot  of  the  fire,  who  refused  to  extinguish 
it,  uninfluenced  by  their  duty  to  their  employers  or  by  the  com- 
mon feelings  of  r^^ard  for  the  interests  and  property  of  another, 
which  they  should  have  manifested,  and  through  which  they 
could  have  saved  valuable  property  from  total  destruction?  It 
presents  a  case  which  will  not  bear  favorable  examination, 
and  stamps  these  men  with  disgrace  and  infiuny,  and  fer 
whose  conduct  the  defendant  ought  to  suffiur. 

We  are  of  opinion  the  demurrer  should  have  been  overruled, 
as  the  declaration  is  good  in  form  and  substance,  and  makes 
out  a  prima  facie  case  against  the  defendant 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  liberty  to  the  defendant  to  plead  issuably. 

Caton,  C.  J.,  and  Walker,  J.  We  do  not  believe  the  ques- 
tion of  the  duty  of  railroad  companies  to  prevent  the  growth 
of  weeds  upon  their  track  is  presented  by  this  record,  and 
decline  giving  any  opinion  upon  that  question. 

LuBnjTT  or  Railboad  CoicPAirr  ior  Fnun:  See  Burrouf^  ▼.  Hcwtmtewk 
B.  R.  Co,^  38  Am.  Deo.  64»  70^  note;  SMdtm  t.  Hud»om  Sher  B.B.Cx»$2 
Id.  155.  and  note. 
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Bvui  AB  TO  BoBDBr  OF  Fbooi;  wbflve  injuy  iwnilts  from  fins  caused  by 
ipvkB  csoapbg  from  looomotm  eogina:  See  Bummgh»  ▼.  JJontoftMiie  i?.  it 
0x^88  Am.  Deo.  64^  71,  note;  HuUY.SaeramenioVaaeif  B.  R.  Co.,  7Z  Id,  6B&. 

Tbb  nmnspAL  oasm  is  gitkd  to  the  point  ih»t  in  an  action  against  a  rail- 
ned  eon^any  for  injury  to  property  by  reason  of  fire  escaping  from  its  looo- 
mokiTes^  the  burden  of  proof  ii  on  the  oompany  to  show  that  the  engine  was 
properiy  goaided  against  the  esoaje  of  fire,  in  8t  L<mU  etc  B.  B.  C6,  y,  M&nl- 
gmer^,  89  SL  838;  Toledo  tie.  B.  B.  C6,  v.  Com,  71  Id.  496;  and  is  also 
cited  Mid  approred  as  to  this  poiat  in  the  following  cases:  Toloio  tie.  B. 
B,Oo.Y.  Wand,  48  Ind.  479;  WoodaomY.  Mikoautee  eic  B.  B.  Co.,  21  Minn. 
84;  AirfeT.  XoiflMi^befa;  iK.  J?.  Cbi,  7  Heisk.  482;  ^^^ 
0^,  80  Wis.  121;  bat  is  dted  and  disapproved  on  this  point  in  the  cases  fol* 
WiHng:  SmUh  ▼.  Hamibal  eie,B.B,  Co,,  87  Mo.  296;  U.  P.  B.  W.Co.r.Bol" 
tm,  6  Ksa.  187;  0<mdf  r.  Ohkago  tte.  B.  B,  Co,,  20  Iowa,  422.  So  it  was 
htld  noi  to  be  negligence  per  Sf  for  a  railroad  oompany  to  saffur  grass  and 
weeds  to  aowimnlate  en  its  rij^t  of  way,  in  lUmoU  etc  B.  B,  Co.  t.  iftlb^ 
42IIL418;andinOiUbe<&J2.iK.aK.T.  ^AiBK/e&;47Id.497.  Bat  Breessb  J., 
fai  a  sepamte  opinioa  in  the  fcnnsr  case^  and  in  a  dissenting  opinion  in  the 
httar,  cites  the  prineq^  case^  and  adheres  to  the  views  therein  expressedi 
dalmhig  that  railroad  companies  shoald  keep  their  roadway  free  from  in* 
flammaMe  material,  and  that  it  is  negligenoe  per  se  to  permit  it  to  remain. 
Ihe  rale  tiios  laid  down  in  the'principal  case  is  however  repadiated,  in  i2B- 
aeto  GMrol  B.B.Co.r.  Frmkr,  Id.  606,  608,  holding  that  a  railroad  com- 
piny  is  boond  to  no  higher  daty  to  keep  its  lij^t  of  way  free  from  grass  or 
weeds  than  axe  the  adjdning  Und-owners^  to  keep  the  adjoining  lands  so 
fresk  The  qnestion  of  eomparative  n^^^igenoe,  in  saoh  oase^  is  held  to  be  a 
fosstioQ  of  fact  properly  left  to  the  jnry:  Id.;  HHnoU  CmUral  B.  B.  Co.  t. 
Bmm,  61  Id.  78;  Ckkagodc  B.B.Co.r.  8inum»on,  64  Id.  604;  nUmtU  Om- 
inlB.  B.CO.T.  Frtmkr,  64 Id.  28;  see  also  KeMogg  r.  Chicago  etc  B.  B.  Co., 
26  Wis.  229,  dtfaig  the  principal  case.  Bat  the  prino^al  case  is  oited  to  the 
icint  that  iHiere  the  engine  of  defendant's  gravel-train,  on  which  were  a 
kige  namber  of  its  wcdmen,  set  fire  to  oombastibles  on  the  track,  which  was 
kaoim  to  defendant's  servants  in  charge  of  the  train,  and  the  fire  ipread  to 
llalBtiff'B  pioperly,  faibue  to  stop  the  train  and  leave  men  to  eztingoish  the 
iiwss^  was  negligenoe^  rendsring  the  company  hahU,  in  BoOk  r.  Ckkage 
*.  iL  iL  Ok,  Id.  64a 


Habbib  V.  Mills. 

[28  ItUHOIS,  41] 

Iv  Aiiowno  Vwnanm  ow  Szatdti  ov  LmicATioiii^  oenrts  of  eqfoity  gen- 
enlly  follow  the  law.    Abarof  tiiestatate^atlaw,  fcnosabarineqaity. 

i4K>0WLEDG]fSNT  SuFflUiMBIT  TO  BbMOVB  BlB  OF  StATUTB  OV  LDIXIATI0H% 

at  law,  will  be  saffioient  in  equity. 

Dnr  D  FuzroiPAL  Thiho,  and  the  mortgage  given  to  seeore  it  is  the  ind* 
dent.    The  latter  follows  the  former. 

Wanr  Statutb  of  Ldotations  Bibs  BnoovxET  oh  Kon,  the  right  te 
fcredoee  a  mor^;age  given  to  seeore  the  note  is  also  barred;  onleia  the 
aaortgago  contains  a  covenant  for  the  payment  of  the  money,  when  it 
might  be  that  it  woald  reqoire  the  period  fixed  for  the  1^**^*^*^^*^  in  saek 
cases  to  bar  the  right  to  fofeolose. 
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Thb  fiftotB  are  stated  in  the  opinion.  See  S.  C.  befisre,  26 
I1L165. 

W.  H.  Some$  and  J.  M.  ScoUj  for  the  appellant 
E.  Jf.  Wead  and  E.  M.  PoweU^  for  the  appellees. 

By  Court,  Walkeb,  J.  This  bill  was  exhibited  to  foreclose 
a  mortgage  given  to  secure  a  note  alleged  to  have  been  lost 
The  mortgage  bears  date  the  12th  of  May,  1837,  and  recites  a 
note  for  seven  hundred  dollars.  The  note  is  alleged  to  have 
been  given  on  the  9th  of  April,  1836,  by  Edwin  Mills,  to  ap- 
pellant, due  on  the  ninth  day  of  September,  1838.  The  mort- 
gage was  not  recorded  until  the  eighth  day  of  November,  1855, 
and  appears  never  to  have  been  acknowledged.  It  also  appears 
that  Edwin  Mills,  on  the  thirteenth  day  of  January,  1839, 
executed  a  mortgage  on  the  same  land,  to  secure  two  thousand 
dollars,  to  Harlow  Mills,  for  indebtedness  due  to  him.  This 
latter  mortgage  was  acknowledged  and  recorded.  Edwin 
IGlls,  on  the  seventeenth  day  of  February,  1842,  conveyed 
the  mortgaged  premises  to  Harlow  Mills,  for  the  expressed 
consideration  of  two  thousand  dollars.  This  deed  was  re- 
corded on  the  4th  of  August,  1842,  in  the  proper  oi&ce. 

The  bill  charges  that  this  deed  and  mortgage  from  Edwin 
to  Harlow  Mills  are  without  consideration,  and  are  fraudulent 
and  void.  It  is  also  charged  that  they  were  taken  by  Harlow, 
with  full  notice  of  appellant's  prior  mortgage.  The  answer 
alleges  that  a  consideration  was  given,  and  denies  all  notice 
of  the  prior  mortgage.  The  answer  also  sets  up  and  relies 
upon  the  lapse  of  more  than  sixteen  years  after  the  maturity 
of  the  note  and  before  the  exhibition  of  the  bill,  as  a  bar  to  a 
foreclosure.  On  the  hearing,  the  court  below  dismissed  the 
bill  and  rendered  a  decree  against  complainant  for  costs,  to 
reverse  which  he  prosecutes  this  appeal. 

The  principal  question  presented  by  this  record  is  this:  The 
statute  of  limitations  having  barred  a  recovery  by  suit  on  the 
note,  does  it  form  a  bar  to  a  foreclosure  of  the  mortgage  by  bill 
in  equity  ?  Had  this  been  an  action  on  the  note,  over  sixteen 
years  having  elapsed  after  the  maturity  of  the  note,  the  re- 
covery would  have  been  barred.  If  such  an  action  had  been 
instituted,  and  a  recovery  defeated,  the  judgment  could  have 
been  interposed  as  a  successful  bar  to  a  foreclosure.  Or  had  an 
ejectment  b^en  brought,  and  the  bar  of  the  statute  allowed,  to 
defeat  a  recovery  against  Harlow  Mills  or  those  holding  under 
him,  the  judgment  might  also  have  been  relied  upon  to  prevent 


Digitized  by  VjOOQIC 


April,  1862.]  Habris  v.  Mills.  261 

a  decree  of  forecloeore.  Or,  had  a  scire  facias  been  sued,  and 
had  the  statute  of  limitations  been  saccessfolly  interposed  to 
defeat  a  reoovery,  the  judgment  might  have  been  pleaded  to 
aToid  a  foreclosure  by  bill.  When  the  party  has  elected  one 
of  sereral  remedies,  and  it  results  in  a  judgment  against  the 
mortgagee,  that  judgment  becomes  as  complete  a  bar  to  a  pro- 
ceeding in  a  different  form  for  a  foreclosure,  as  payment, 
release,  or  other  discharge.  ^ 

The  question  however  still  recurs,  whether,  after  several 
remedies  have  been  barred  but  not  established  in  a  legal  pro- 
ceeding, the  bar  may  be  relied  upon  in  other  and  different 
remedies  ?  As  a  general  rule,  courts  of  equity  follow  the  law 
in  allowing  the  defense  of  the  statute  of  limitations.  A  bar  of 
the  statute  at  law  forms  a  bar  in  equity:  Story's  Bq.  PI.,  sees. 
600,  751.  In  equity,  as  at  law,  an  acknowledgment  that  a 
debt  is  due,  and  a  promise  to  pay  it,  will  take  it  out  of  the 
operation  df  the  statute.  If  the  mortgagor  is  permitted  to 
remain  in  possession  twenty  years  after  a  breach  of  the  con- 
dition,  the  right  to  file  a  bill  to  foreclose  will  be  generally 
considered  as  barred  and  extinguished.  Though  in  cases  of 
ibis  description,  as  the  law  is  not  positive,  but  is  based  upon 
presumption  of  payment,  it  is  open  to  be  rebutted  by  circum- 
stances: 2  Story's  Bq.,  sec.  1028  b.  This  court  has  repeatedly 
held,  in  conformity  to  the  general  doctrine  announced  by  the 
adjudged  cases,  that  the  debt  is  the  principal  thing,  and  the 
mortgage  is  the  incident  That  the  latter  follows  the  con- 
sideration of  the  former.  That  an  assignment  of  the  note 
operates  ipso  facto  to  transfer  the  mortgage.  That  a  payment, 
release,  or  other  discharge  of  a  note  satisfies  and  releases  the 
mortgage.  If  we  are  to  be  controlled  by  analogy,  no  reason 
can  be  perceived  why  a  bar  to  a  recovery  on  the  note  should 
not  produce  the  same  effect  on  the  mortgage. 

In  Oreat  Britain,  it  is  usual  to  insert  in  the  mortgage  itself 
a  covenant  for  the  payment  of  the  money.  When  such  a 
covenant  is  found  in  the  mortgage,  it  being  under  seal,  and 
the  debt,  to  secure  which  it  was  given  is  not,  a  bar  to  a  recov- 
ery of  the  debt)  if  of  a  shorter  period  than  a  bar  to  a  sealed 
instrument,  could  not  affect  the  remedy  on  the  covenant  in 
the  mortgage.  If  the  statutory  period  necessary  to  bar  an 
unsealed  instrument  be  of  shorter  duration  than  a  sealed  in- 
strument, a  mortgage  containing  such  a  covenant  given  to  se* 
cure  the  payment  of  a  debt,  evidenced  by  an  unsealed  note, 
would  be  governed  by  the  longer  period  required  to  bar  a 
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reooferj  on  sealed  instmments.  The  mortgage,  in  tMs  ease, 
contains  no  snoh  oovenant  This  being  so,  renders  the  decis- 
ions of  the  British  courts  on  mortgages  containing  such  cov- 
mantSy  and  given  to  secure  simple  contracts,  inapplicable  to 
this  case.  The  statute  having  barred  a  recovery  on  the  note, 
according  to  the  theory  upon  which  the  statute  is  based  the 
presumption  is  that  the  debt  has  been  paid.  There  is  no  evi- 
dence  in  this  record  showing  any  promise,  to  take  it  out  of 
the  operation  of  the  statute. 

These  statutes  are,  emphaticaUy,  statutes  of  repose.  With- 
out their  aid  litigation  would  never  be  barred,  and  titles  and 
possession  of  properly  would  never  be  quieted.  By  the  efflux 
of  time,  the  loss  of  evidence,  the  death  of  witnesses,  and  the 
fidlure  of  memory,  were  it  not  for  the  bar  of  these  statutes, 
great  injustice  would  result  These  considerations  have  in- 
duced all  civilised  nations  to  adopt  such  laws,  differing  in 
detail,  and  in  the  period  necessary  to  operate  as  a  bar,  but  aU 
based  upon  the  same  principles,  and  to  attain  the  same  object. 
Nor  need  such  enactments  work  injustice.  Persons  under 
disability  have  allowed  to  them  ample  opportunity,  after  the 
disabiliiy  ceases  to  exist,  for  the  assertion  of  their  rights,  and 
those  not  under  disability  have  also  ample  opportunity,  within 
the  period  of  limitation,  to  assert  theirs.  To  avoid  loss,  the 
cveditor  has  only  to  use  reasonable  diligence  to  avoid  the  bar 
of  the  statute. 

It  has  been  said  that  no  length  of  time  will  bar  a  foreclos- 
ure by  a  mortgagee  out  of  possession.  This  is  placed  upon 
the  ground  that  the  relation  of  landlord  and  tenant  is  supposed 
to  exist  between  the  parties.  But  such  is  not  the  true  relation 
of  the  parties.  For  some  purposes,  and  to  a  limited  extent 
only,  a  portion  of  the  incidents  are  the  same.  To  a  limited 
extent,  and  for  some  purposes,  the  relation  of  vendor  and  ven- 
dee, and  trustee  and  cestui  fue  trusty  also  exists.  The  relation 
which  the  parties  bear  to  each  other  is  peculiar  to  itself,  par^ 
taking  in  some  degree  of  the  incidents  of  these  other  relations, 
but  analogous  in  all  particulars  to  no  one  of  them.  Whilst  a 
tenBxdj  until  he  surrenders  the  possession  to  the  landlord,  can- 
not rely  upon  the  statute,  yet  the  mortgagor,  by  acquiring  an 
outstanding  title,  and  occupying  the  premises  under  it  for  the 
period,  and  upon  the  conditions  imposed  by  the  statute,  may 
invoke  its  aid  to  prevent  a  foreclosure.  Nor  is  he,  like  a  ten- 
ant, required  to  account  for  rents  and  profits,  bound  to  repair, 
nor  is  he  impeachable  for  waste.    Other  courts  have  held,  and 
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SQch  is  clearly  the  weight  of  authority,  that  when  the  statu- 
tory period  necessary  to  bar  a  recovery  at  law  has  elapsed,  it 
will  bar  a  foreclosure:  Christophers  v.  Sparks^  2  Jacob  &  W. 
234;  Jaelsan  y.  Wood^  12  Johns.  242;  Giles  v.  Baremorey  6 
Johns.  Ch.  645;  Waterman  v.  HaskinSf  7  Johns.  283;  Jackson 
T.  Myers,  3  Id.  883  [3  Am.  Dec.  504];  Baker  v.  Evans,  2  Car. 
L.  Rep.  614;  Hughes  v.  Edwards,  9  Wheat  497;  Moore  v. 
Cable,  1  Johns.  Ch.  385.  We  are,  therefore,  for  these  reasons, 
of  the  opinion  that  when  the  note  became  barred  by  the  stat- 
ute, the  right  to  foreclose  also  became  barred,  unless  the  mort- 
gage had  contained  a  covenant  for  the  payment  of  the  money, 
when  it  might  be  that  it  would  require  twenty  years  to  pro- 
duce that  effect,  as  an  ejectment  would  not  be  barred  under 
the  general  limitation  law  before  that  period,  unless  it  be 
under  the  seven-year  limitation  acts.  No  error  is  peroeived 
in  dismissing  complainant's  bill|  and  the  decree  of  the  oooit 
below  must  be  affirmed. 
Decree  affirmed. 


Bojinnr  Affuii  Sxatdib  ov  Tjwttatbmw  am  Ht  wooiiD  i 
L4W,  in  an  csam<d  ooaaunmk  jmriidiotion  a*  law  and  in  sqaltys  JkigtmTm 
INtti^4SA]ii.DM.806;/olbmiT.  2MMn»  02  Id.  212|  framOtoii  v. /Tori- 
ttbm  66  U.  586;  DsOordosar.  8ndA,BSldL  186;  LakHfUm  HfsHe^Im.  Ck 
T.  Pags^WlLiei,  188;  note. 

OovBXBOv]B«uiiTAororOBiDiD€iAKX>AHALoaTio  SxAXoraor  Ijmi- 
TATHMt%aad  nfoie  relief  iHiere?er  the  olaiiii  would  hare  been  baned  Iqr 
nehslatet^if  ifebadbeenmadelnacoartoflawx  ^9ndC%  t.  J^,  76  Am.  Dee. 
100}  DeOordssar.  8nM,  68  Id.  186;  IMetomr.  ChUUhmMs  ffeks,  68  Id. 
M. 

Teat  BiOBr  or  ItoooAoa  io  Fovkemm  Mobtqaob  ia  not  barred  by 
tiie  aanie  la^ae  of  time  tbat  woold  bar  an  action  on  the  debt  aeoored  by  it^ 
MeJrMi»T.AMom66Aai.DeQ.e09,andnote;  iraUMoiiv.#lNe0n^76td.78. 

Tm  ntnraiPAL  oiaa  n  orkd  to  tiie  pohit  that  iHiere  the  debt^  for  the 
neuzity  of  wldoh  a  mortgage  wae  giren^  ie  barred  by  the  itatate  of  limita- 
tiflB%  the  ii|^  to  focedoee  the  mortgage  ia  alao  barred,  in  the  f oUowing 
eae«:  PbflM  r.  Jfotan  il  HL  621;  Oibsom  v.  Bees,  60  Id.  406;  Mtdk^  t. 
mBsti,i2lLnit  ffagmT.P^Mrmm»,^ld.int  Lock$T.€alimea,nU.419. 


Ottawa  Oas  laom  and  Gokb  Go.  v.  Obahail 

1m  AsontTAfCTa  Umsmmm  aw  Duuais  nr  Aonov  our  CUia  lor  injniy  te 
lyrmwrty,  all  the  eirounateaoea  oonneoted  with  llie  injniy  •>•  pvopet 
to  be  oooaidered  bj  the  Jury. 

i  or  AionrxAnmra  Daiuom  in  an  action  on  tiieoaae  lor  injury  to  plai» 
tiff  *a  wen,  and  for  pollntion  of  llie  wa*er  thereof;  pointed  oal 
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JvnomM  SHOULD  Tut  Trutb  avx>  Wkiobt  or  Evzudtob,  whkv  Bmamo,  by 
their  geiMral  knofwledge  deriTed  from  ezperionoe^  obMrration,  and  m. 
flection;  aad  an  inatmotion  to  them  to  apply  spedal  oiieiimatBiioaa  aai 
laota  oonmwtad  with  the  caae  in  f onning  their  Terdiot  ia  errmianna. 

luxoft  BATDio  KvowLXDGB  OF  Faois  NOT  xv  BvnxivaBhaanozi^tooaQ^ 
Oder  them  in  making  up  a  Terdiet  Before  he  can  do  ao^  he  ahoold  be 
awccn  and  teatify  to  the  facta,  preoiaely  aa  any  other  witneaa. 

AoTiQN  <m  the  case  tor  injary  to  the  water  of  pbdntiflrfl  well| 
oooamoned  by  the  flow  of  impuritiee  from  defendant's  gas-woiki. 
The  jniy  found  in  fEiyor  of  plaintifE^  and  defendant  excepted  to 
denial  of  motion  for  a  new  triaL  The  opinion  enflSdently  aeti 
forth  the  case* 

Rice  and  Lem$f  and  E.  Van  Bwrm^  for  the  appellant 

Ldand  and  Blanehardt  and  Oray^  Avery ^  and  Bushndt^  to 
the  appellee. 

BjConrtiWALKEBiJ.  On  the  trial  below,  appellant  oflbred 
to  prove  how  much  it  would  cost  to  obtain  a  supply  of  good 
water,  by  purchasing  a  right  from  the  water  company;  or  by 
the  construction  of  a  cisterxL  The  court  refused  to  permit  the 
introduction  of  this  evidence,  and  that  decision  is  assigned  as 
one  of  the  errors  on  this  record.  If  the  erection  of  the  gas-works 
produced  injury  to  appellee's  well,  and  polluted  the  water,  he 
has  the  undoubted  right  to  recover  a  sum  sufficient  to  cover 
any  loss  he  has  thereby  sustained.  The  company  has  the 
right  to  so  use  their  franchise  as  to  produce  no  injury  to  the 
rights  of  others.  When  they  obtained  their  charter,  there  was 
an  implied  duly  imposed  that  they  should  not  in  its  exercise 
deprive,  or  even  incommode,  others  in  the  exercise  of  their 
rights,  without  becoming  liable  to  respond  in  damages.  Li 
ascertaining  the  true  measure  of  such  damages,  all  the  dp- 
oumstances  connected  with  the  injury  are  proper  to  be  consid- 
ered by  the  jury. 

In  this  case,  it  may  be  a  fair  measure  of  damages  to  ascer* 
tain  the  cost  of  furnishing  a  sufficient  quantity  of  water  equally 
pure  with  that  which  supplied  the  plaintiff  below  from  his  weU 
before  its  injury  by  the  gas-works.  When  that  cost  is  ascer- 
tained, and  the  cost  of  keeping  the  conductors  and  other 
machinery  in  repair,  the  allowance  of  such  a  sum  as  would 
produce  an  annual  interest  sufficient  to  furnish  the  water  from 
the  company,  and  make  the  repairs,  would  be  a  fair  measure  of 
damages.  But  if  the  supply,  when  thus  obtained,  was  inferior 
in  salubrity  or  taste,  that  should  also  be  taken  into  account. 


Digitized  by  VjOOQIC 


April,  1862.]    Ottawa  Gab  Light  etc.  Ca  v.  Graham. 

80^  if  there  was  danger  ibat  it  would  not  be  pennaneni  Pkop* 
erty  fhmished  with  an  inadequate  supply,  or  with  an  abun* 
dance  of  water  of  inferior  quality,  would  be  of  less  yalue  than 
if  supplied  with  an  abundance  of  water  of  good  quality.  If  a 
resort  to  a  cistern  is  the  only  means  of  replacing  the  proper 
supply  of  water,  then  its  quality  should  be  taken  into  consid- 
eration, and  if  inferior  in  quality,  that  fact  should  have  its  due 
weight.  In  this  view  of  the  case,  we  are  of  the  opinion  that 
this  evidence  was  improperly  rejected. 

Another  means  of  arriving  at  the  damages  would  be  to  as- 
certain the  depreciation  of  the  value  of  the  property  by  reason 
of  the  erection  of  the  gas-works;  to  ascertain  how  much  less 
the  property  would  sell  for  in  consequence  of  the  erection  than 
if  it  had  not  been  made.  And  in  ascertaining  that  fsict,  all 
the  circumstances  which  might  show  a  depreciation  in  value 
should  be  considered.  If  the  property  would  sell  for  the  same 
amount,  independent  of  a  rise  in  similar  property,  then  there 
would  be  no  loss;  but  if  it  would  not,  then  the  difference  would 
be  the  damages  sustained. 

It  is  also  insisted  that  the  court  erred  in  the  qualification 
annexed  to  appellee's  first  instruction.  By  it  the  jury  were 
in£Dnned  that  in  making  an  estimate  of  tiie  damages,  they 
might  exercise  their  judgment  upon  the  fieusts  in  proof  by  con- 
necting them  with  their  own  knowledge  and  experience.  If 
this  was  designed  to  refer  to  their  general  knowledge  as  intel- 
ligent business  men,  it  was  correct.  Jurors,  when  the  evidence 
is  heard,  must  test  its  truth,  its  weight,  and  what  it  all  proves, 
by  their  knowledge  and  judgment,  derived  fix)m  experience, 
observation,  and  refiection.  They  are  not  bound  to  regard 
evidence  precisely  as  given,  but  must  consider  its  truth  and 
weight  by  their  Imowledge  of  men,  the  business  affairs  of  life, 
together  with  the  motives  which  influence  men.  These  are  all 
legitimate  and  necessary  means  of  arriving  at  the  truth,  and 
if  the  jury  so  understood  the  instruction,  it  was  proper. 

I^  however,  the  jury  understood  it  to  apply  to  special  cir- 
cumstances and  £ftcts  connected  with  the  case,  it  would  be 
calculated  to  mislead.  In  forming  their  verdict,  the  jury  must 
be  governed  by  the  evidence  admitted  in  the  case.  If  a  juror 
has  knowledge  of  fSacts  not  in  evidence,  they  have  no  right  to 
ocmsider  them  in  making  up  a  verdict.  Before  they  can  take 
these  into  consideration,  the  juror  should  be  sworn  and  testify 
to  the  facts  precisely  as  any  other  witness.  The  party  against 
whom  it  may  operate  has  the  right  to  cross-examine  the  wit- 
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n688|  and  mast  have  an  opportunity  of  meeting  it  with  rebutting 
evidence.  This  instruction  was  liable  to  be  understood  by  the 
jury  as  authorizing  them  to  act  upon  facts  not  in  evidenoe  but 
within  their  knowledge.  It  should  have  been  modified  so  as 
to  exclude  such  a  right,  and  so  as  to  limit  their  action  to  their 
general  knowledge  and  experience,  and  this  is  the  extent  to 
which  the  case  of  City  of  Chicago  v.  Major j  18  IlL  849  [68 
Am.  Dec.  553],  proceeds. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

DAMAon  ABB  OcmpxNSAXioN  lOR  AonxAL  iHjirmT  in  MtioiM  «B  iMeto^  «id 
■kiift  betbanitiml  and  pcoadmaie  oonsoqiiflnoes  of  tba  mot  oonqplalatd  oli 
Woreetierr.  Qrtal FqUm Vfg.  Ox,  66  Am.  Doo.  217»  219^  note. 

DBUBBRAxnuni  or  Jubt:  SeoiSftiteT.  Orptan^MAm.  Doo.  90;  AlMtonr. 
ITamittom  67  Id.  149;  JQitai  r. /TOcMrtiiK^  4S  Id.  416;  PMU^  r.  AMndb^  41 
Id.  109. 

AmjOATiDB  OF  Juxoft's  Kkowlbdob  or  FoBMnie  YxBDiDr.— It  was  tfao 
anoiont  dootrine  that  a  Jnror'a  prirate  knowledge  of  faoti  had  as  mnoh  ri^ 
to  away  the  judgment  in  fbnning  a  Tordlet  as  the  eridenoe  deli?ered  id 
court.  And  therefore^  although  no  proofs  were  prodnoed  on  either  eide^  the 
Jury  might  bring  in  a  Terdiot:  8  BU.  Com.  S74.  But  with  the  more  modem 
notion  as  to  the  proper  qnalifloations  of  a  jnror,  and  eepeoiaUy  that  he  be 
impartial  and  nnbiasedt  it  has  become  weU  settled,  as  held  in  the  principal 
case,  that  a  jnror  has  no  right  to  consider  his  private  knowledge  of  facts  not 
in  eridenoe  in  making  np  a  verdict:  Begkiar,  Simer,  7  Oar.  &  P.  648;  Manleif 
T.  Shaw,  Obr.  &  M.  861;  Schmidir.  Nem  Torkele.  Ina.  Ckk,  1  Qray»  629.  It 
is  not  now  oontemplated,  as  anciently,  that  Jurors  shall  know  the  parties  and 
the  case  beforehand,  so  as  to  try  cases  on  their  personal  knowledge.  On 
the  contrary,  they  axe  to  tiycanses  on  evidence  produced  before  them.  They 
most,  in  general,  act  upon  knowledge  derived  from  the  testimony  of  those 
who  have  had  the  means  of  acquiring  actual  knowledge  of  the  fact  from  actual 
perception  of  the  same  by  the  senses:  Ingram  v.  Pkubet,  8  Blackf.  460;  452; 
sinoe  it  rarely  occurs  that  a  Jury  .can  decide  on  a  matter  of  fact  by  means  of 
their  own  actual  obeervaticn:  Idl;  Stark.  Ev.  16.  Moreover,  Jurors  should 
know  so  little  of  the  case  as  not  to  have  formed  or  expressed  any  opinion  in 
regard  to  its  merits,  and  should  be  free  from  bias  and  prejudice:  Commoii- 
wetUth  V.  Doney,  103  Mass.  412.  And  if  a  Juror  knows  any  particular  fact 
material  to  the  proper  decision  of  the  case^  he  ought  to  be  sworn  as  a  witness 
in  open  court:  8  Bla.  Com.  875;  IfelTalii ▼.  Xom;  2  Bill  (a  O.), 506;  StateY. 
Poweil,  7  N.  J.  L.  244;  Dwnbar  r.  Paths,  2  Tjrler,  217;  ffcwser  v.  Oomman^ 
wealth,  51  Pa.  St.  832;  Parks  w.  Boston,  16  Titik.  198;  Matter  qf  Fbstm's  Witt, 
84  Mich.  21;  and  he  should  be  publicly  examined,  so  that  his  evidence^  like 
that  of  any  other  witness,  may  first  be  scrutiniaed  as  to  its  competency  and 
bearing  upon  the  issue,  and  for  the  further  reason  that  tiie  court  and  the  par- 
ties may  know  upon  what  evidence  the  verdict  was  rendered:  Regbiar,  Rosser, 
7  Cbr.  &  P.  648;  Stark.  Ev.  816;  Patterson  v.  Boston,  20  Pick.  151^  166) 
Schmidt  v.  Kew  Tork  etc.  Ins.  Co.,  I  Gray,  529;  and  see  Oass  v.  Stinson,  8 
Bum.  98.    A  fact  not  Judicially  onsniaMe  may  be  known  to  the  membsw 
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of  the  comti  or  to  the  jnron  indiyidnally.  bnt  snch  knowledge  will  not  die- 
penae  with  the  neoenity  of  proof  npon  the  reocnrd:  Lenahom  t.  Ptopte^  8  Hon, 
164;  8.  C,  6  Thoa^.  k  O.  S66;  WhederY.  WAatet^  1  B.  D.  Smith*  1;  WUHe  ▼. 
A)teer,  3Id.827. 

But  while  joron  nmsti  in  f onning  their  Terdict^  be  governed  by  the  evi- 
dence admitted  in  the  oaoe^  they  are  not  boond  to  regard  snoh  evidence 
precisely  as  given.  They  mnst^  in  some  degree,  act  on  their  own  knowledge 
el  the  partial  and  their  witnenes:  ife^U^v.i^  2  Hill  (S.0.)»  506.  There 
18  aud  to  be  "no  teat  el  the  tmth  of  hnman  testimony,  except  its  conformity 
to  oor  knowledge,  observation,  and  experience ":  Daggen  v.  Van  Dyck,  37 
N.  J.  Eq.  180;  132.  And  it  is  held  that  a  juror  may  apply  his  own  general 
knowledge  and  experienoe  to  the  eimmination  <^  the  particolar  case^ 
In  estimating  the  weight  el  the  evidence^  and  in  awiflsring  the  dam- 
ages: PaHt$  T.  Bottofh  15  FSok.  200}  PaUen(m  ▼.  BoHon,  20  Id.  166; 
Mmrdoei  t.  Sunmetp  22  Id.  156;  to  this  extent^  at  least,  he  may  prop- 
erly csU  to  his  aid  his  pecsonal  knowledge^  learning,  and  experience:  Id.; 
SdmitU  ▼.  New  Tori  eCe.  Jim.  Ob.,  1  Gray,  529;  Bee  PrhUng  Co.  v.  Hkh^ 
ham,  4  Allen,  61;  66.  And  wkere  the  oredibilify  of  one  of  the  plaintiff's 
I  was  the  sn^jeot  el  inqoiiy  in  the  Jniy-room,  and  a  jnror  stated  a 
r  he  had  beard  derogatory  to  the  character  of  the  witness,  the  court  re- 
foaed  to  grant  a  new  trial  on  that  aoconnt;  althon^^  it  may  have  influenced 
thaoinniimofsomeofthejiny:  JfefolaT.  Zoe6;2HiU(aO.),506.  But  see 
BekmidiY.  Nm  York  ete.  Jim.  Ox,  1  Gray»  529;  also  Jfotter  ef  Fctter^e  WIU, 
34  Mich.  521, 26^  iHiere  it  is  said  that  "if  a  verdict  were  formed  on  statements 
el  ordinary  foots  by  one  jnror  to  his  fellows,  it  woold  be  a  violation  of  their 
eathk  **  And  see  Douekm  v.  State,  6  Humph.  276.  Every  suitor  who  comes 
into  court  is  entitied  to  have  his  case  tried  upon  evidence  submitted  in  open 
ooort;  and  not  npon  the  CBjMrte  statements  of  a  jnror  made  where  contradic- 
tion and  explanation  are  alike  impossible:  Bimpeon  v.  Kenl,  9  Phila.  30. 

Thb  fbdioipal  0A8B  IB  otiiD  to  the  point  that  in  estimating  the  damages 
lor  an  injury  to  real  estate,  resulting  from  a  nuisance,  it  is  proper  to  consider 
the  depreciation  in  the  value  of  the  plaintiff's  property  occasioned  thereby, 
in  IQmole  etc  S.  S.  Co.  v.  OrabOl,  50  EL  246;  Chicago  etc,  R.  R.  Co,  v.  Stein, 
75  Id.  41;  CMoagotU.  R.R.C0.Y.  Maher,  91  Id.  316. 
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UviMPBAOHiD  WxTNns,  slthoogh  they  are  the  judges  of  the  credibility 
of  witnesses.  They  must  exercise  their  judgment^  and  not  their  will, 
when  passing  upon  the  credibility  of  a  witiiess. 

AcnoN  to  recover  claim  arising  out  of  an  alleged  contract  to 
build  a  partition  fence  between  the  farms  of  the  parties.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  assigned  for 
error  the  refusal  of  the  court  to  grant  a  new  trial.  The  opin^ 
ion  Bofficiently  states  the  case. 
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Philo  E.  Reed  and  W.  C.  Ooudy^  for  the  appellant 
/•  K.  Ripley  and  A.  Q.  Kirkpairiek^  for  the  appellees. 

67  Court,  Caton,  C.  J.  Under  the  evidence  and  the  instmo* 
tioDB  in  this  case,  tiiis  is  a  most  extraordinary  verdict.  If  the 
witness  Robertson  is  to  be  believed,  then  the  plaintiff  did  sell 
this  claim  against  the  defendant  to  the  witness  when  he  sold 
the  {iEum,  and  it  was  a  part  of  the  same  transaction.  This 
transferred  to  the  witness  the  equitable  title  to  the  claim,  and 
the  right  to  enforce  or  release  it  as  he  pleased.  He  refused  to 
purchase  the  £arm  till  this  difficulty  was  disposed  of.  It  was 
disposed  of  when  it  was  sold  to  him,  thereby  enabling  him  to 
release  or  settle  it  as  he  pleased.  He  released  it,  and  this,  as 
he  supposed,  secured  peace  and  quiet  in  his  neighborhood. 
Such  release,  although  voluntary,  was  a  good  defense  to  any 
action  for  this  demand,  at  least  unless  it  was  prosecuted  by 
Robertson.  The  only  question  would  seem  to  be,  Was  the 
jury  justified  in  disregarding  the  testimony  of  this  witness? 
He  was  not  impeached  in  the  least  in  any  way,  so  far  as  this 
record  shows.  Indeed,  there  is  no  intimation  that  he  is  not  a 
truthful  man.  Can  a  jury,  from  mere  caprice,  entirely  disre- 
gard the  testimony  of  a  witness  unimpeached  in  any  way  T 
This  they  ci&nnot  lawfully  do,  although  they  are  the  judges  of 
the  credibility  of  witnesses.  They  must  judge  of  that  fact^  as 
of  any  other  in  the  case,  from  evidence.  They  cannot  disre- 
gard the  testimony  of  a  witness  without  some  cause.  They 
must  have  some  grounds  for  disbelieving  him  before  they  are 
authorized  to  do  sa  They  must  exercise  their  judgment,  and 
not  their  will,  when  passing  upon  the  credibility  of  a  witness. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


DlHUBflAgP  BT  JuBToyXJuoowTBAimmii  jow  UramiOBKD  ^ 
It  ii  the  proTinoeoCfhsjiixy  to  decide  oaths  credibility  of  witnaiMt:  Taiflor 
T.  KeU^,  68  Am.  Deo.  ISO;  J<me$  ▼.  SUUe,  02  Id.  660;  Wmg  Ckmg  r.  Lo$ 
Angele$^4^7  Oaltaii  Walk$r  r.  State,  72  0^200;  SiAhmn^m^Y.Ikmovam, 
18  SL  App.  47,  61;  Meehelke  r.  Bramer,  69  Wit.  67;  People  r.  WiUUm,  65 
lfi€lL497;iWf^v..mai^6  0oLlS7;^etemv.ron>%66Iiid.4^  Indeed, 
tiie  oredilulity  of  witneeiee  le  entiiely  a  qneetton  for  the  jury,  under  proper 
instnictioiie  from  the  oonrt^  end  most  be  taken  into  their  ooneideratioos 
OhOdev.  State,  76  Ak.  SS;  Siderr.  People,  110 lU.  11;  Frieretm  r.  ChObrmUk, 
Z2  Lea»  181;  ffotf  v.  McNeii,  7  Uim.  2^1.  Bat  they  mnit  bring  to  its  ooa- 
eideratioQ  a  candid  and  diipaeiiopate  jodgment^  and  are  not  at  liberij  to 
reject  the  tectimcny  of  any  witneea  from  mere  caprice^  nor  npoa  any  nAhm 
gronnd  which  ia  not  aoflcient  to  latiafy  a  fair  and  cendid  mind  when  ri&wia§ 
the  mbjeot  is  the  light  ol  aU  the  &Mta  diaoloeed  by  the  ofidMC^  the*  tbf 
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tattimoiiy  of  nush  witnfln  is  not  entitled  to  belief:  EHery.  tTdUmaim,  10  HL 
App.  488.  Thej  most  exercise  their  jndgment  in  regard  to  the  credit  which 
shoold  be  giren  a  witness,  and  not  their  will  merely:  ffartford  Lffe  Im,  Oo, 
▼.  Oray,  80 SL  28»  82;  Chieagoetc  S.  It.  Oo.  t.  Simmpi,  ti&ld.  887»  875; OSU- 
€000  ete.  J2.  J2.  Ox  ▼.  OrOm^,  46  Id.  74»  80^  all  of  which  dte  the  principal 
case  to  this  point.  It  is  their  dn^  to  take  into  considaratian  all  the  evidence, 
whether  ebcomstantial  or  otherwise,  f^n^ltng  to  disprore  any  statement  cA 
fact  made  by  a  witness  in  the  coarse  of  his  testimony,  and  thns  determine 
tiie  weifi^t  or  credibility  to  be  given  to  snch  statement:  Bider  ▼.  People  110 
Id.  14;  and  see  Binekman  t.  People,  101  Id.  568;  fTatew  t.  Wataom,  68 
Mich.  607;  Howard  ▼.  SUzU,  73  Ga.  83. 

Bat  the  general  rule  nndoabtedly  is,  that  the  pceitiTe  testimony  of  a  dis* 
faiterested,  nnimpeached,  nnccntradieted  witness,  cannot  be  arlntrarily  or 
cspridcnsly  disregarded  by  the  jnry:  Newion  t.  Pope^  1  Cow.  110;  Lomer  t. 
iredb0r,25N.  Y.  361;  New  Torktte,  Ferry  Co.  ▼.  iToore,  6  Northesstem  Bep. 
293;  reversing  8.  C,  32  Hnn,  29.  In  other  words,  when  a  fact  is  sworn  to 
fay  a  witness  of  fair  fame,  and  who  is  nnccntradieted  by  other  testimony,  his 
tastimony  cannot  in  general  be  disregarded  by  either  court  or  jory:  Conrod 
V.  Wmame,  6  mil,  444;  Mich.  Caifhon  Worke  v.  Schad,  38  Hnn,  71,  76;  A 
lODorf  T.  WetL  U.  TtLCo.,4&  N.  T.  649;  HairdJiiiig  r.  Brooke,  5  Pick.  244; 
Mugmamm  t.  BUtUe  qflmmel,  69  Wis.  249.  Bnt  this  mle  is  sabject  to  qnalifi- 
eation,  aa  where  there  is  some  intrinsic  improbability  in  the  statements  of 
the  witness,  and  he  has  shown  himself  onworthy  of  credit  by  his  attempt  to 
filsify  a  collateral  transaction  involved  in  the  soit,  in  which  case  the  Jury 
nay  reject  his  testimony  as  incredible,  althoogh  he  ia  not  impeached  or  con- 
tradicted by  direct  evidence:  Traeeg  v.  Town  qf  Phdpe,  22  Fed.  Bep.  634 
(Cir.  CL  N.  Y.).  So,  as  a  genersl  proposition,  a  witness  may  be  contradicted 
by  circnmstsnces  as  well  as  by  the  statements  of  others,  contrary  to  his  own, 
•nd  a  jnxy  is  not  bonnd  to  adopt  his  statements  simply  becanse  no  other 
witness  has  denied  them,  and  he  is  not  impeached:  Bheood  ▼.  We$L  U*  TeL 
Co..  45  H.  Y.  649;  Kavanagh  v.  IFSbon,  70  Id.  177;  OUdereheee  r.  London, 
73 Id.  600;  KbeUer  v.  Adler,  78  Id.  287;  New  Tofisttc.  Ferry  Co.  r.  Moore, 
6  Northeastern  Bep.  293;  reversing  B.  C,  32  Hnn,  29;  Wateon  v.  Wataon, 
68  ICoh.  607.  A  witness,  though  nnimpeached,  may  have  snch  an  interest 
In  the  qnestion  at  issue  as  to  affect  his  credibility:  Id.;  Andrewe  t.  Hyde,  3 
Oifi;  616;  MdL  Carbon  Worke  ▼.  Schad,  38  Hnn,  71;  Efiwood  v.  WeeL  U.  TeL 
Co,,  45  K.  Y.  649;  as  where  the  testimony  proceeds  from  aperson  who  woold 
be  gmhy  of  a  criminal  fault  unless  he  vindicated  himself  from  the  presump- 
tion arising  from  the  transaction,  a  question  of  credibility  is  presented  for 
the  jury,  and  they  may  disregard  such  testimony:  Id.;  Hobineon  v.  New 
rorl;ete.J2.J2.a>.,20BUtchf.338;  Wohffahrtr.Beeka^  92  J^.Y.  490;  S.  a, 
12  Abb.  N.  C.  478.  A  qualificatioa  of  the  general  mle  above  stated  may 
likewise  arise  out  of  the  nature  or  subject-matter  of  the  testimony.  Thus 
where  the  testimony  of  an  nnimpeached  and  uncontradicted  witness  relates 
to  declarations  or  conversations  hiq^pening  some  time  before  he  is  called  to 
testify,  and  the  precise  words  are  important  to  the  point  in  issue,  and  the 
witness,  though  confident,  is  not  positive  in  his  testimony,  the  jury  may  re- 
fuse such  entire  credit  as  may  be  necessary  to  satisfy  them  that  the  words 
in  questUm  are  fully  proved:  Hardin  t.  ^rooJb,  5  Pick.  244. 

Juries  are  not  justified  in  rejecting  evidence  as  being  unworthy  of  belief 
en  the  ground  that  the  witness  has  been  contradicted,  unless  he  was  contra- 
dicted on  a  material  point  in  his  testimony:  Swan  v.  People,  98  HI.  610. 
And  the  mis  that  the  testimony  of  a  witness  idio  has  testified  falsely  as  to 
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aaj  material  fact  may  be  disregarded  in  toio,  is  a  mle  of  permissioiit  and  ooi 
a  mandatory  one.  llie  jnry  may  disregard  his  eyidenoe  altogether,  bat  are 
not  boond  to  do  so:  Friermn  ▼.  OalbraUh,  12  Lea,  129;  Otmer  ▼.  People^  76 
m.  149;  (MlVier  ▼.  Peopie,  82  Id.  146;  Swcm  ▼.  People,  98  Id.  612;  Hoge  r. 
People,  6  Northeastern  Rep.  796  (Sup.  Ct.  BL);  People  v.  Sprague,  63  CaL  494; 
People  ▼.  8oks  59  Id.  367;  and  it  is  only  where  the  falnty  is  willinl  that  the 
role  appliee:  Id.;  OaUahm  t.  Shaw,  24  Iowa,  441;  WhUe  t.  State,  62  Miss. 
227;  VidMurg  B.B.€fo.Y.  ffedriek,  62  Id.  28;  PriekeU  r.  Madimm  County, 
14  m.  App.  454.  If  a  witness  makes  a  false  statement  through  mistake  or 
misi^prehmision,  the  jnry  ooght  not  to  disregard  his  testimony  m  toto:  Brunam 
T.  People,  15  HL  511;  Oattahan  v.  Shaw,  24  Iowa,  441.  The  mazim,  FaUue  m 
imo,/aimu  m  ofnmStmi,  is  therefore  interpreted  to  mean,  that  where  a  witness 
willfnlly  testifies  falsely  to  some  material  mattor  in  a  oaose,  the  jniy  are  at 
liberty  to  disregard  his  testimony  in  other  respeots,  unless  it  be  corroborated 
by  other  proof:  Staffer  ▼.  SUUe,  15  Ohio  St.  47;  Mead  t.  McOtow,  19  Id.  55; 
D^  V.  SooU,  85  Id.  194;  Mercer  r.  Wtigld,  3  Wis.  645;  Lemmon  ▼.  Moore,  94 
Ind.  40;  Oliver  ▼.  Cameron,  4  MoAr.  237;  Sharps.  dt^qfErie,  4  AtlantioBep. 
161  (Sup.  Ct  Fa.);  SmUh  v.  Forbee,  14  HL  App.  477.  Compare  Hvber  t. 
ToMher,  3  McAr.  484^  holding  that  a  witness  who  swears  to  a  deliberate  fals»> 
bood  in  relatioa  to  a  matter  the  truth  of  which  he  must  haTo  known,  is  not 
to  be  beUered  in  any  part  of  his  testimony,  althou^  the  fact  may  not  be 
matorial:  Citing  The  Samtieoima  Trinidad,  7  Wheat.  339.  So  an  instruction 
to  the  Jury  that  ''if  any  witness  has,  in  their  judgment^  sworn  falsely  in  any 
material  respect,  he  ii  to  be  distrusted  in  all  others,  and  his  testimony  is  not 
to  be  aooepted  and  acted  on  without  great  oantion,"  was  held  not  to  be 
erroneous,  although  the  word  ''willfully  "  was  omitted:  P^opk  v.  Sighetti,  66 
Csl.184. 

Intoxication  does  not  destroy  the  ccedibiliiy  of  a  witness,  but  undoubtedly 
impairs  it.  If,  howerer,  the  evidenoe  of  one  who  was  intoxicated  at  tha 
time  of  the  ooonrrenoes  of  which  he  testifies  is  ooRobofuted,  or  his  recdUeo- 
tion  of  the  transactions  appears  to  be  distfaiet  and  dear,  he  is  entitled  to  be* 
lief:  State  ▼.  OaeteOo,  62  Iowa»  404. 

If  the  social  and  business  relations  ^^■^""f  bstwMQ  the  witness  and  tha 
party  calling  him  are  such  as  usually  and  otdinarily  ptoduoe  an  interest  in 
Ihe  mind  of  the  fcnner  in  &Tcr  of  the  latter,  it  ia  lor  tha  Juiytosay  to  iHial 
extent^  if  any,  the  relationship  impairs  or  destroys  tha  ondibfliAif  of  the  wit* 
uess:  Mkkigam  Carbon  Worie  t.  Sekad,  S8  BaB»  7l|  and  sea  Eimmmigh  ▼• 
Wilmn,  70  K.  T.  179;  CbOas  t.  Skphmtmi,  8  Qnij,  iAl|  Lmg  t.  LamUm^ 
9Cush.366. 


GmcAGo  Mabikb  and  Fibb  Ih&  Ca  v.  Stanfobix 

[28ItJJ]roi%lllbJ 
PPOaiTOR  HAT  DftAW  HD   CBUK  09  HD  BaHXIB  AT   PUUMTB^  in  th* 

regular  coarse  of  business,  either  lor  the  foil  aaouatof  hiadqposU  er 
for  any  part  thereof  and  the  holder  of  a  ohaok  may  sua  f cr  aad  raooftw 
the  amount  expressed  therein. 
Checks  should  we  Drawn  bt  Dnoanos  or  Good  Faitb,  and  not  for  tha 
mere  purpose  of  vexation  outside  the  regular  course  of  businssi, 

AcnoN  by  drawer  of  check,  for  use  of  the  payee,  to  reccrer 
agamst  his  banker  the  amount  expreeeed  in  the  check.    Plaii^ 
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tiff  offered  the  check  in  evidencey  and  proved  its  presentment 
tat  payment  to  the  defendant,  and  the  tatter's  refusal  to  pay, 
although  the  balance  in  plaintiff's  favor  was  in  excess  of  the 
amount  of  the  check.  Defendant  offered  in  bar  evidence  of 
a  former  suit  and  recovery  by  the  plaintiff,  on  another  check, 
of  a  part  of  the  same  account,  and  insisted  that  its  indebt- 
edness to  plaintiff  could  not  be  divided  into  several  suits. 
Judgment  for  the  plaintiff,  and  defendant  assigned  error. 

ThamoB  HoynSy  and  MeCagg  and  FuUer^  for  the  plaintiff  in 


/•  P.  Ward  and  E.  F.  Rwnyon^  for  the  defendant  in  error. 

By  CSourt,  Caton,  C.  J.  The  decision  of  the  case  of  Mwim  v. 
Bwrchj  25  lU.  85,  was  not  made  till  after  the  most  mature  in- 
vestigation and  consideration.  We  have  re-examined  what 
we  there  said,  and  are  but  confirmed  in  the  correctness  of  the 
principles  there  laid  down.  The  banker  who  keeps  a  deposit 
account  with  his  customer  agrees  that  the  depositor  may  draw 
out  his  deposit  in  sums  as  he  may  find  convenient,  and  that 
he  will  pay  his  checks  when  presented,  and  to  whoever  may 
present  them,  whether  it  be  the  depositor  or  another,  who  may 
be  the  rightfhl  holder  of  them.  The  agreement  is  not,  as  now 
Insisted  by  the  defendant  below,  that  if  the  depositor  checks 
in  his  own  fSstvor,  he  shall  check  for  the  full  amount  of  his 
deposit.  If  the  banker  finds  the  depositor  a  troublesome  cus- 
tomer, so  that  the  account  is  not  a  desirable  one,  he  may 
tender  the  full  amount  of  the  deposit,  and  refuse  to  receive 
more,  and  thus  close  the  account;  and  after  that,  if  the  de> 
positor  should  refuse  to  receive  the  money,  his  right  to  draw 
out  the  deposit  in  parcels  would  be  terminated,  unless,  per-, 
haps,  there  might  be  an  exception  in  fSstvor  of  the  h<ma  fide 
holder  of  his  check.  But  until  the  account  is  thus  closed,  the 
agreement  to  pay  in  parcels  continues,  and  each  check  drawn 
bona  fidcy  and  not  for  the  mere  purpose  of  creating  separate 
demands,  does  create  a  separate  demand,  for  which  a  separate 
action  may  be  brought  by  the  holder  of  the  check,  whether 
that  holder  be  the  depositor  or  another,  as  distinct  and  separate 
from  the  general  account  as  would  be  separate  promissory 
notes  for  the  same  amounts.  Where  there  is  a  real  contro- 
versy as  to  the  account  between  the  bank  and  the  depositor, 
and  the  latter,  for  the  mere  purpose  of  vexation,  and  not  in 
the  regular  oourse  of  business,  should  draw  small  checks,  that 
he  might  oommenoe  separate  suits  upon  them,  the  courts 
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would  no  doubt  find  an  efScient  remedy;  but  there  is  nothing 
in  this  case  showing  that  such  was  the  purpose  in  drawing  the 
sereral  checks  here.  For  aught  that  appears,  they  were  drawn 
hima  fide  in  fayor  of  the  payees,  in  the  regular  course  of  busi- 
ness. They  might  have  brought  actions  upon  them  in  their 
own  names,  had  they  so  chosen,  or  they  could  return  them  to 
the  drawer  and  use  his  name  to  recover  the  amount,  as  they 
did. 

The  judgment  must  be  afl&rmed. 

Judgment  aflbmed. 

Burs  Holm  Moirsr  of  Ddosetou  sabjact  to  be  olitekad  for  as  thaif 
agnl  Kthar  tha  drawar  or  payaa  of  a  check  can  maiiitain  an  aotJon  afainrt 
the  bank  for  the  amount  of  the  check,  nnleiB  deprired  of  the  ri|^t  bjr  lome 
aotofhisown:  VaMbber t.  JBaat qf  LomUkmn^  74  Am.  Dec  442. 

Tss  pbhioipal  oabb  is  oixid  in  Umom  NaL  Bank  t.  Ockom  (kmdig  Bmk^ 
80  SL  21%  to  the  point  that  after  a  check  haa  paaeed  into  the  handa  of  a  ionfl 
/Me  holder  it  ianot  in  the  power  of  tiie  drawer  to  ooBBNfwnd  the  erd»  el 


Hhbbon  V.  Peoria  Mabinb  and  Fibb  Ins,  Go. 

[3S  n£tll0K%  StSw] 

Aanom  aw  Oomr aht  wnx  Ln  ov  Skalxd  Pouor  of  Imsuramoi^  lanewed 
by  a  parol  receipt,  where  the  policy  proyidea  for  the  oontlimanoe  of  itMlf 
by  its  own  termi,  on  the  payment  of  the  preminm  and  taking  a  reee^ 
therefor. 

OUSOTAL  AfPLIOATIOK  FOB    IVIDRAHOI  VMED  HOT  BB    SbT  OUT  OT    FlMUh 

JKQ,  in  action  on  pdlioy.  The  inaured  is  not  boond  to  prore  the  troth  of 
hia  representations;  bnt  they  are  sabject  to  attack  by  the  defendant^  and 
if  he  shows  their  falsity  in  a  material  part,  the  former  cannot  reoorer. 
VonoB  OF  Loss  nbbd  hot  bb  Givbn  to  Sbobbkabt  of  Ibsubahob  Ooii- 
FAVT  in  person,  and  is  sufficient  if  giren  and  receiTed  at  the  oompany'a 
office  or  place  of  bosiness. 

ATBBMB27T  Df    AcnON  ON    InSUBAKOB   PoUOT   THAT   NOTABT  WBOSB   CbB* 

TiFiOATB  FoBMED  pABT  OF  PBELnoBABT  Pboof  OF  Loes  was  the  near^ 
est  notary  to  the  place  of  the  fire,  is  nnneoessaiy,  where  the  certificate 
was  received  by  the  company  without  objection. 

braUBABOB  COMPAHT  IlTTENDCVO  TO  EXOEFT  TO  FOBMAL  DeFBCF  IN    PbOOF 

OF  Loss  shoold  do  so  in  time  for  the  insored  to  remedy  it,  otherwise  i< 
wiU  be  regarded  as  waired  by  the  company. 

Thb  Opinion  states  the  case. 

Manmng  and  Merriman^  for  the  plaintifiT  in  error. 

H,  Chnve^  for  the  defendant  in  error. 
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By  Conriy  Bbebsb,  J.  As  we  understand  the  record  in  this 
case,  the  only  important  question  presented  is  the  sufficiency 
of  the  second  count  of  the  declaration  as  amended,  to  which 
a  demurrer  was  sustained  in  the  court  below. 

The  adion  was  covenant  on  a  policy  of  insurance,  bearing 
date  the  first  day  of  September,  1855,  and  sealed  with  the 
seal  of  the  Peoria  Marine  and  Fire  Insurance  Company,  the 
defendiant. 

Condition  13  of  the  policy  is  in  these  words:  ^^  Insurance 
once  made  may  be  continued  for  such  further  term  as  may  be 
agreed  on,  the  premium  being  paid,  and  a  renewal  receipt 
given  for  the  same;  and  it  shall  be  considered  as  continued 
under  the  original  representation,  in  so  far  as  it  may  not  be 
yaried  by  a  new  representation  in  writing,  which,  in  all  cases, 
it  shall  be  incumbent  on  the  party  insured  to  make  when  the 
risk  has  been  changed,  either  within  itself  or  by  the  surround- 
ing or  adjaoent  buildings." 

The  amended  second  count,  after  setting  out  the  conditions 
attached  to  the  policy,  one  of«  which  is  copied  above,  alleges 
that  defendants  made  their  certain  policy  of  insurance  for  the 
period  of  one  year,  subject  to  certain  conditions  thereunto  at- 
tached; one  of  which  conditions  provided  that  insurance  once 
effected  might  be  continued  for  such  time  as  might  be  agreed 
on,  the  premium  being  paid  by  the  insured,  and  a  renewal  re- 
ceipt being  given  therefor;  that  in  pursuance  of  such  condi* 
tion,  the  policy  sued  on  was,  by  the  payment  of  the  premium, 
and  the  granting  of  the  renewal  receipt,  continued  in  force 
until  the  time  of  the  destruction  of  the  insured  premises  by 
fire;  that  the  plaintiff  was  interested  in  the  premises  when 
burned;  that  the  fire  did  not  happen  in  such  a  way  as  to  bring 
it  within  any  of  the  exceptions  of  the  policy,  all  of  which  are 
specifically  enumerated;  that  plaintiff  has  complied  with  each 
and  all  of  the  conditions  precedent,  which  are  specifically 
set  forth,  and  that  the  defendants  have  feiled  to  perform  their 
covenants. 

The  point  is.  Will  covenant  lie,  on  the  case  as  presented  by 
tills  count? 

The  defendant  contends  that  as  the  renewal  receipts  show 
new  and  distinct  agreements,  enlarging  risk  and  extending 
the  time,  and  are  not  under  seal,  asaumpritj  and  not  covenant, 
is  the  proper  action. 

We  do  not  perceive  in  the  pleadings  any  averment  of  any 

&ot  from  which  it  could  be  inferred  there  had  been  an  in* 
Am.  Dm.  Vol.  LXXXI— IS 
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erease  of  risk,  or  any  chsnge  in  the  terms  of  the  original  policy, 
by  any  subsequent  parol  agreement  or  contract  It  attempts^ 
and  we  think  successfoUyy  to  avail  of  condition  18,  by  aver- 
ring pajrment  of  the  premium  and  the  execution  by  the 
company  of  a  renewal  receipt  for  the  same,  which,  by  force  of 
the  condition,  continues  the  original  policy. 

It  is  not  like  the  case  of  Lueiam  v.  Am.  Fire  Ina.  Oo,^  2 
Whart.  172.  The  policy  in  that  case  contained  no  such  pro- 
vision as  this.  In  that  case,  parol  agreements  had  been  in- 
dorsed on  the  original  policy,  variant  from  the  policy,  and  the 
policy  contained  no  covenant  that  it  should  be  continued  by 
such  agreements.  It  seems  to  indicate  most  clearly  that  a  new 
policy  was  to  be  executed  upon  the  payment  of  the  current 
premiums,  since  there  is  a  stipulation  that  there  shall  be  no 
charge  for  such  new  policy. 

This  policy  continues  itself  by  its  0¥m  terms  on  the  per^ 
formance  of  the  condition  precedent,  to  wit,  the  payment  of 
the  premiums,  and  taking  a  receipt  therefor.  This  is  the 
mode  agreed  upon  by  the  pasties  for  continuing  the  policy, 
and  not  by  executing  a  new  one.  We  think  this  is  very  clear, 
and  the  company  should  not  be  allowed  to  repudiate  their 
agreement.  They  have  received  the  premiums,  and  given  the 
renewal  receipts,  the  effect  of  which,  as  they  well  understood, 
was  to  continue  the  original  policy.  These  reoeipis  are  no 
new  contracts,  but  merely  evidence  that  the  condition  of  the 
policy  has  been  complied  with  by  the  assured. 

The  objection  that  the  original  application  fyr  insurance, 
being  a  condition  precedent,  is  not  set  out,  we  think  is  not 
sound.  We  do  not  think  the  assured  is  bound  to  set  out  and 
prove  the  truth  of  his  representations.  They  are  subject  to 
attack  by  the  defendant,  and  if  he  shows  their  falsity,  if  ma- 
terial, the  assured  cannot  recover. 

As  to  the  objection  that  notice  was  not  given  to  the  secre- 
tary of  the  company  of  the  loss,  it  is  sufficient  if  it  was  given 
and  received  at  the  office  of  the  company. 

As  to  the  last  objection  of  the  want  of  an  averment  that 
Bailey,  whose  certificate  formed  a  part  of  the  preliminary 
proof  required  by  the  terms  of  the  policy,  was  the  notary  near- 
est to  the  place  of  the  fire,  it  is  sufficient  to  say  that  the 
certificate  was  received,  for  aught  that  appears,  by  the  insur- 
ance company  without  any  objection.  As  we  said  in  the  case 
of  Cheat  WesUm  Insurance  Co.  v.  Staaden,  26  111.  365,  good 
faith  and  the  principle  of  fiEur  dealing  required  that  the  oom« 
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pany,  if  intending  to  insist  upon  this  formal  defect  in  the 
proof,  should  in  a  reasonable  time  have  notified  the  assured, 
BO  that  the  de;fect  might  have  been  remedied.  We  must  hold 
that  this  defect  was  waived  by  the  comi)any.  The  judgment 
is  reversed,  and  the  cause  remanded,  with  leave  to  the  defend- 
ant  to  plead  to  issue. 
Judgment  reversed. 

CoirumoNs  Subsiqusiit  vwed  hot  wm  8xr  our  or  PuuBoro  in  an  totioa 
npon apolioy  of  insiuanoe:  Forbe$ t.  Am,  MuL  Life  Im.  Co.,  77  Am.  Deo.  360. 

NonoBOFLo88ToIiisuxiB,An>WAiTiBTHiaiov:  Tratky.  Suae  Fkrt  and 
Marme  Ine.  Co.,  72  Am.  Deo.  022,  and  note;  Spring  Oardm  tic  Ine.  Co.  v. 
£nifif,  66  Id.  308. 

Pabol  KviDMicg  18  AT>inasnw,»  to  Show  Modi  ov  Patmhit  ov  PUMnm, 
ilthoagh  the  written  proponla  state  that  the  inioranoe  ahaU  not  be  binding 
imtil  the  preminm  ia  paid:  SkeUom  ▼.  Omni.  Iftit  Life  Im.  Co.,  66  Abl 
Dec565. 

Thx  fbihoipal  0A8B  D  omD  ASD  WGLLOfWED  MB  to  the  effoot  of  a  renewal 
receipt  in  oontinmng  a  policy  of  ininrance,  in  New  England  tic  Int.  Co.  r, 
Wetmort,  32  Id.  243.  It  ia  cited  tothe  point  that  in  the  abeenoe  of  any  pro- 
Tisiooa  to  the  contrary,  the  ddirety  of  proof  a  of  loee  to  the  looal  agent  will  be 
taken  and  oonaidered  aa  a  delmry  to  the  inanranoe  oompany,  for  aU  the  par* 
poeea  of  the  pdlicy»  in  /m.  Co*  q^  Norik  America  r.  Bope^  68  OL  78;  and  ia 
dietingniahed  in  Peoria  ate.  hie,  Cbw  t.  Benegp  34  Id.  67. 


DUBHAM   V.   HbATOK. 

[38  iLuiioiii  asij 
All  VoTi>A»f.«  PMom  oah  we  Mass  Pxaiior  bt 

bnt  Toid  pcoceea  cannot  be. 
DmonvB  ahp  YoiDABLa  J&xmounxm  oair  we  AMMnmD  bt  Jjmawwn 

aa  well  after  aa  before  the  lale^  and  parol  proof  by  tha  kaeper  of  the 

reoofda  ia  admiwiWe  to  show  the  identity  of  the  ezeontioii. 
PuBOBaaBE  AT  EzBounoN  Salb,  Onnat  than  PLAntniT  nr  Wma,  will 

not  be  defeated  in  hia  title  by  any  defect  or  iir^gnlarity  in  the  ezeontion. 

BbOULABITT  of  TBOCEm  QABROT  BB  QUBBnOHBD  Ck>LLAXBBALLT  BT  StEAV  0  KB 

TO  Salb  ubdbr  BnounoB. 
Bbtital  of  JusoMBiiT  OT  Namb  Of  AoMDnRBATOB  reaolti  from  the  filing 

of  hia  appointment  for  reoordv  and  an  ezeontion  may  iasne  in  hia  name. 
Lnoi  OF  JuDGXBiiT  18  OiTBN  TO  All  Coubts  ot  Rboobiv  and  a  judgment 

in  the  sapreme  court  oreatea  a  lien  co-extensive  with  the  Jnriadiotion  ol 

that  court. 
laai  or  Jitdombnt  is  hot  RBiiBasBP  bt  Dbatm  of  Jvbohbbt  OBHsnon. 

The  opinion  states  the  case. 

B.  C.  Cookftot  the  plalntiffli  in  error. 

JCekMMl  and  Btanehard^  tot  the  appellee. 
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By  Ckmrti  Bbusi,  J.  The  solution  of  the  question  pre- 
sented by  this  record  depends  entirely  upon  the  validity  of 
the  execution  under  which  the  land  was  sold,  and  which 
issued  out  of  the  supreme  coorty  in  favor  of  Lewis,  adminis- 
trator, against  lindley  and  Doolittle.  If  that  execution  was 
not  void,  then  the  title  of  appellants  to  the  premises  in  con- 
troversy was  clearly  made  out. 

The  appellee  insists  that  the  execution  is  void,  it  being 
materially  variant  from  the  judgment;  and  that  it  was  not 
competent  to  prove  by  parol  that  the  execution  did  in  fact 
issue  upon  the  judgment  That  should  appear  from  inspec- 
tion. 

The  fiEU^t  of  variance  is  omceded.  The  judgment  was  re* 
covered  December  16, 1837,  in  fietvor  of  William  Dougherty, 
against  Oliver  lindley  and  Lrwin  B.  Doolittle,  in  the  supreme 
court  of  this  state,  for  the  sum  of  18,441.41.  On  this  judg- 
ment an  executicm  issued  December  26,  1887,  and  duly  re- 
turned in  part  satisfied,  as  appears  by  the  deposition  of 
William  A.  Tumey,  Esq.,  clerk  of  the  supreme  court,  and 
having  custody  of  the  records  and  files  of  the  court  in  which 
the  judgment  was  rendered.  This  deposition  proves  also  the 
loss  of  this  execution.  Some  time  in  1839,  the  judgment  being 
unsatisfied,  the  judgment  creditor  died,  and  an  administrator 
on  his  estate  was  duly  appointed  by  the  proper  court,  who,  in 
1841  or  1842,  caused  to  be  recorded  in  the  supreme  court  his 
letters  of  administration,  and  afterwards,  on  the  eighth  day  of 
July>  1843,  caused  an  execution  to  be  issued  out  of  said  court 
upon  this  judgment,  in  the  name  of  the  administrator,  and 
directed  the  same  to  the  sheriff  of  Bureau  County  to  execute. 
The  sheriff  of  Bureau  County  duly  levied  the  writ  upon  the 
land  in  controversyy  &nd  sold  the  same  according  to  law,  and 
executed  a  deed  to  the  purchaser,  through  whom,  it  is  not  de- 
nied, the  title  is  clear  to  the  appellant  Here  comes  in  the 
objection.  The  execution  under  which  the  levy  and  sale  was 
made  redtes  a  judgment  against  Lindley  and  Doolittle  for 
the  sum  of  14,113.66,  $14.18|  costs  in  ^e  circuit  court  of 
Tazewell  County,  and  $10.07  costs  in  the  supreme  court, — a 
vast  discrepancy  between  this  amount  and  the  amount  of  the 
judgment  as  rendered,  even  with  interest  added.  Now  the 
questiim  comes  up,  Can  a  stranger  to  the  judgment  and  exe- 
cution, and  to  all  the  proceedings  under  it,  take  advantage  of 
this  variance  in  a  collateral  proceedingT 

This  involves  the  question,  Is  such  an  execution  so  variant 
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as  it  is  fiom  fhe  jtidgment  void,  or  yoidable  only?  One  propo- 
sition indudes  the  other.  A  void  writ  has  no  vitality,  and 
nothing  eziets  by  which  it  can  be  amended, — the  breath  of 
life  cannot  be  infiised  into  it,  and  it  is  a  nullity.  Not  so  with 
a  writ  voidable  only.  Such  a  writ,  if  a  summons,  can  be 
unended  by  the  precipe;  if  a  jL  /a.,  by  the  judgment,  and 
all  acts  done  under  it  are  valid  and  binding,  until  set  aside. 
All  voidable  process  can  be  made  perfect  by  proper  amend- 
ments; void  process  cannot  be.  An  instance  of  the  first  kind 
is  seen  in  this  execution;  the  other  kind  will  be  seen  in  a  writ 
issaed  by  a  court  or  magistrate  not  having  jurisdiction  of  the 
sidbgecty  or  of  a  writ  from  a  court  of  record  without  a  seal,  or 
where  there  was  no  judgment.  It  is  impossible  to  amend 
such  writs,  they  being  void  in  the  inception. 

The  defendant,  however,  insists  that  the  variance  is  so  great 
as  to  compel  the  inference  it  did  not  issue  on  the  judgment 
recovered,  and  that  parol  proof  cannot  be  received  to  show  its 
identity.  He  insists  that  the  records  ef  a  court  must  prove 
themselves.  As  a  general  principle  this  is  true,  but  where  it 
is  shown  to  the  court,  by  the  keeper  of  the  records  of  a  court, 
that  there  is  no  other  judgment  on  those  records  than  the  one 
in  question,  the  proof  is  as  complete'  as  if  the  records  were 
pceeent  to  be  inspected.  The  £Etct  is  so,  or  it  is  not  so,  and 
that  is  to  be  determined  by  the  recerds,  either  by  inspection 
or  by  the  sworn  testimony  of  the  keeper,  who  has  carefully 
examined  and  searched  them,  with  a  view  to  establishing  the 
tad. 

Can  this  party  take  advantage  of  this  objection,  he  being  a 
stranger  to  the  proceedings  7  If  it  was  raised  by  the  debtor 
himself  a  different  question  would  be  presented,  but  even  as 
regards  him,  the  execution  would  not  be  void,  and  a  party, 
HOC  the  plaintiff  in  the  writ,  purchasing  the  land  under  the 
sale  made  under  the  writ,  would  hold  the  land.  The  process 
would  stand  good  until  avoided  in  a  proper  manner.  The 
defect  in  it  cannot  be  taken  advantage  of  by  any  one  in  a 
collateral  action;  its  validity  was  not  affected  by  the  variance; 
it  was  amendable  at  any  time  as  well  after  as  be£are  the  sale: 
Jackson  v.  Anderson^  4  Wend.  478.  So  in  PhXOipB  v.  Coffee^  17 
m.  154  [63  Am.  Dec.  357],  this  court  held  that  a  purchaser  at 
a  sheriff's  sale,  who  is  not  a  party  to  the  proceedings,  having 
a  good  deed,  will  not  be  defeated  in  his  titie  by  any  defect  or 
irregularity;  he  relies  upon  the  judgment,  levy,  and  deed;  all 
other  questions  are  between  the  parties  to  the  judgment  and 
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the  officer.  A  stranger  to  the  proceedings  cannot  question 
them  collaterally:  Swiggart  v.  Harbevj  4  Scam.  864  [39  Am. 
Dec.  418];  Rigg  ▼.  Cooky  4  Gilm.  836.  Whilst  no  one  is  bound 
by  acts  done  under  yoid  process,  those  are  binding  which  are 
done  under  erroneous  or  voidable  process,  and  cannot  be  suc- 
cessfully assailed  except  by  a  direct  proceeding  to  set  them 
aside,  not  by  a  "  side-wind." 

The  defendant,  however,  contends  that  the  execution  on 
which  the  sale  was  made  was  never  regularly  issued  from  the 
supreme  court,  for  the  reason  that  the  judgment  was  never 
revived  in  that  court  in  favor  of  the  administrator,  and  that 
his  letters  of  administration  were  never  recorded  in  the  su- 
preme court  Previous  to  the  act  of  1840,  concerning  judg- 
ments and  executions,  the  only  mode  by  which  a  judgment 
could  be  revived  at  law,  against  a  deceased  debtor,  was  by 
McvrefadaSy  a  mode  attended  with  great  delay  and  expense. 

The  act  of  1840,  section  40,  is  as  follows:  "  The  collections 
of  the  judgments  of  courts  of  record  shall  not  be  delayed  or 
hindered  by  the  death  of  the  plaintiff  or  person  in  whose  name 
the  judgment  shall  exist,  but  the  executors  or  administrators, 
as  the  case  may  be,  may  cause  the  letters  testamentary  or  of 
administration  to  be  recorded  in  the  court  in  which  the  judg- 
ment exists,  after  which  execution  may  issue,  and  proceedings 
be  had  thereon  in  the  name  of  the  executor  or  administrator, 
as  such,  in  the  same  manner  that  could  or  might  be  done  or 
had  if  the  judgment  exists  and  remains  in  the  name  and  favor 
of  the  executor  or  administrator,  in  his,  her,  or  their  capacity 
as  such  executor  or  administrator":  Scates's  Gomp.  610. 

The  clerk  of  the  supreme  court  testified  that  the  record  of 
his  court  showed  that  letters  of  administration  upon  the  estate 
of  William  Dougherty,  who  died  intestate  March  15,  1840, 
were  granted  to  Thomas  Lewis,  public  administrator,  by  James 
Adams,  probate  justice  of  the  peace  of  Sangamon  County,  of 
the  state  of  Dlinois,  August  23, 1842.  This,  the  clerk  states,  is 
duly  entered  upon  the  records  of  the  court,  and  makes  an  ex- 
hibit of  such  entry.  This,  it  is  insisted,  is  not  a  compliance 
with  the  statute, — that  requiring  that  the  letters  should  be 
recorded  in  the  court.  The  language  of  the  statute  is,  the 
administrator  shall  ''cause  them  to  be  recorded,"  not  that 
they  shall  have  no  operation  until  they  are  actually  recorded. 
All  that  the  administrator  could  do  would  be  to  bring  his  let- 
ters into  court,  that  the  court  may  see  he  was  no  pretender, 
but  possessed  the  character  he  claimed.    It  was  the  business 
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of  the  clerk  to  record  them,  and  if  he  fedled  to  do  it,  the  ad- 
ministrator should  not  suffer  or  be  put  in  peril.  He  presented 
to  the  court  his  letters  of  administration  duly  granted,  the 
effect  of  which  shoidd  be,  as  the  statute  contemplated,  to 
revive  the  judgment  in  his  name,  with  power  to  issue  an  exe- 
cQtioQ  in  his  name. 

The  execution  was  properly  issued  in  the  name  of  the  ad« 
ministrator.  But  it  is  objected  that  it  does  not  recite  the 
execution  was  on  a  judgment  obtained  by  William  Dougherty 
agamst  Lindley  and  Doolittle,  but  as  a  judgment  recorded  by 
Thomas  Lewis,  administrator  of  William  Dougherty,  and  is  in 
ttiat  respect  not  identical  with  the  judgment  actually  rendered 
in  1837.  The  execution  would  have  been  more  formal  and 
precise  if  there  had  been  an  additional  recital  in  it  to  this 
effect:  which  William  Dougherty  in  his  lifetime  recovered, 
etc.,  and  which  judgment  has  been  revived  in  the  name  of 
Thomas  Lewis,  administrator,  etc.  But  it  is,  as  it  reads,  a 
literal  compliance  with  section  40.  Execution  is  to  issue  and 
proceedings  be  carried  on  after  recovering  the  letters,  in  the 
name  of  the  administrator.  This,  too,  is  an  objection  made 
by  a  stranger  to  the  proceedings,  and  if  valid,  could  not  pre- 
Tail  in  his  behalf. 

It  is  also  indsted  by  the  defendant  that  the  lien  of  this 
judgment  rendered  in  1837  did  not  reach  beyond  the  county 
where  the  judgment  was  rendered,  and  could  not  be  effectual 
In  another  county,  certainly  not  without  levy  and  notice  of 
record  in  the  county  where  the  lands  were  situate,  or  against 
tkUmafide  purchaser  whose  deed  was  recorded  prior  to  the 
levy.    He  further  contends  that  our  statute  does  not  make, 
tnd  did  not  intend  to  make,  judgments  of  any  court,  except 
coorts  of  original  jurisdiction,  liens  upon  real  or  other  estate. 
Section  1  of  chapter  57,  title.  Judgments  and  Executions,  pro- 
Tides  that  all  and  singular  the  goods  and  chattels,  lands,  etc., 
ef  every  person  against  whom  a  judgment  has  been  or  shall  be 
obtained  in  any  court  of  record,  either  at  law  or  in  equity,  for 
any  debt,  etc.,  shall  be  liable  to  be  sold  upon  execution,  etc.; 
and  the  said  judgments  shall  be  a  lien  on  such  lands,  etc., 
from  the  last  day  of  the  term  of  the  court  in  which  the  same 
may  be  rendered,  for  the  period  of  seven  years;  provided,  that 
execution  be  issued  at  any  time  within  one  year  on  such  judg« 
ments,  etc.:  Scates's  Comp.  602, 603. 

We  perceive  no  restriction  to  judgments  of  courts  of  original 
Jurisdiction,  but  it  is  general  to  any  and  all  courts  of  record, 
and  we  see  no  reason  for  such  restriction. 
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At  the  oommon  law,  a  judgment  created  no  lien  upon  ibe 
lands  of  a  defendant.  The  land  was  made  liable  to  satisfy 
the  judgment  under  an  elegity  a  writ  given  by  the  statute  of 
Westminster,  2, 13  Edw.  I.,  c.  18,  and  this,  it  has  been  held 
by  the  courts  of  England,  gave  a  lien  on  the  lands  of  the  judg* 
ment  debtor. 

It  has  been  the  policy  of  our  law,  from  our  earliest  history, 
to  subject  real  estate  to  the  payment  of  debts,  and  our  present 
statute,  which  we  have  cited,  is  nothing  more  than  a  copy  of 
the  law  which  was  in  force  when  this  state  formed  a  ps^  of 
the  territory  northwest  of  the  river  Ohio,  and  subsequently  a 
part  of  the  territory  of  Indiana,  differing,  however,  in  this,  that 
our  present  statute  limits  the  lien  to  seven  years. 

It  gives  a  lien  upon  all  the  lands  of  a  defendant  on  all  judg- 
ments rendered  in  a  court  of  record. 

This  provision  is  very  sweeping  and  extensive,  and  does  not 
in  terms  restrict  the  lien  of  a  judgment  in  the  drcuit  courts 
to  the  lands  lying  within  the  county  in  which  the  court  is  held, 
and  has  been  so  restricted  only  by  the  judicial  decision  to  such 
county:  Bustard  v.  Morrison^  1  Scam.  285.  The  limits  of  the 
state,  in  the  exercise  of  the  jurisdiction  of  the  supreme  court, 
is  as  the  limits  of  a  county  to  a  circuit  court;  consequently, 
if  the  lien  of  a  judgment  is  limited  to  the  county  in  which  the 
court  exercises  its  jurisdiction,  so  must  the  lien  of  a  judgment 
rendered  by  the  supreme  court  extend  throughout  the  state, 
since  to  that  extent  could  its  jurisdiction  be  exerdsed  when 
this  judgment  was  rendered. 

Was  it  not  for  the  decision  above  cited,  one  member  of  the 
court  would  be  inclined  to  hold  the  true  test  and  principle  to 
be  that  the  lien  of  a  judgment  should  extend  to  all  the  lands 
of  the  debtor  which  can  be  reached  by  an  execution  issuing 
out  of  the  court  where  the  judgment  is  rendered.  The  juris- 
diction  of  the  circuit  courts  to  enforce  their  judgments  extends 
throughout  the  state,as  an  execution  can  be  issued  to  any  county 
in  the  state.  The  lien,  then,  should  be  co-extensive  with  the 
jurisdiction.  And  from  this  no  injury  could  result,  the  judg- 
ment creditor  being  required  to  file  his  lien  in  the  distant 
county.  The  supreme  court  having  jurisdiction  co-extensive 
with  the  limits  of  the  state,  its  judgments  must  create  a  lien 
to  the  same  extent. 

The  defendant  argues  against  this,  that  great  injustice  might 
be  done,  by  extending  the  lien  of  such  judgments,  as  no  record 
notice  of  them  is  required  to  be  made  in  the  counties  whan 
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BQch  lands  may  be  subject  to  them.  This  can  be  provided 
against  by  the  legislature.  We  can  only  determine  what  the 
law  is  on  a  given  state  of  case.  It  seems  a  necessary  regula- 
tion that  judgments  of  the  supreme  courts,  to  create  a  lien  on 
lands  in  every  county  in  the  state,  should  be  docketed  in  the 
office  of  the  clerk  of  the  drcuit  court  of  such  county,  which 
would  operate  as  notice.  In  this  case,  the  law  did  not  require 
it,  and  no  one  has  a  right  to  complain  that  the  parties  inter- 
ested in  recovering  this  judgment  took  the  proper  steps  to 
enfiirce  it  against  property  bound  for  its  payment,  although 
scdd  to  a  subsequent  purchaser  previous  to  the  issuing  of  the 
execution.  The  judgment  was  notice  of  itself — the  law  im- 
plies notice  to  all  subsequent  encumbrancers  and  purchasers. 

The  defendant  further  argues  that  the  lien  was  released,  if 
it  ever  existed,  by  the  death  of  the  judgment  creditor.  The 
statute  is  different  The  forty-first  section  of  the  act  we  have 
referred  to  provides  that  ^^the  lien  created  by  law  on  property 
shall  not  abate  or  cease  by  reason  of  the  death  of  any  plaintiff 
or  plaintiffs;  but  the  same  shall  survive  in  favor  of  the  execu- 
tor or  administrator  of  the  testator  or  intestate,  whose  duty  it 
shall  be  to  have  the  judgment  enforced  as  aforesaid  " :  Scates's 
Comp.  610. 

We  perceive  no  defect  in  the  title  set  up  by  the  plaintiff  in 
error,  and  the  issue  should  have  been  found  for  him  upon  the 
facts.  The  drcuit  court  having  entertained  a  different  view, 
its  judgment  must  be  reversed,  and  a  new  trial  had. 

Judgment  reversed. 

AMMMOMwm  OF  BzsGunoii,  and  in  what  matfeen  aUowed:  See  JleOoBmm 
▼.  JBwbbefi,  48  Am.  Dec  66;  PurtettY.  McFarlamd,  35  Id.  784;  Bpbeey.  Atk- 
h^  4Zld.  41;  Deer.  Rme,  2»ld.  968;  MUkrr.  Alaocmder,e6 Id.  73. 

AxnnnaHT  ov  Bsruaira  to  Wbiis:  See  MaUme  t.  Sanmd,  13  Am.  Dec 
178;  and  note. 

RiTT^AL  or  JiTDQiODiTS!  See  Unkm  Bank  ▼.  Pwoettt  68  Am.  Dec  8S7; 
DSMi  T.  Tc^hr,  42  Id.  868;  BoobUt  ▼.  Dear^  76  Id.  80. 

Loot  or  iTTDnnaxn^  Bxthit  ov,  na:  Adikif  ▼.  ChamiXmhk^  76  Am.  Dec 
616;  Imac  t.  Sw{ft,  70  Id.  608;  Yomg  v.  TempkUm,  60  Id.  663;  Andrtm  y. 
WOket^  88  Id.  460;  McCkmg  t.  Btbrm,  84  Id.  730;  Bmeham  ▼.  Summer,  47 
Id.31i^notc 

Thb  FBoraiPAL  0A8B  IS  lOLLOWSD^  as  it  leipeeti  the  amendment  of  an 
•zeentian,  in  Leitk  ▼.  LbuUeif,  28  HL  140;  and  ia  cited  in  the  foUowing  oaaea, 
and  to  the  p<nnt  stated:  The  defective  deseription  in  a  deed  of  a  judgment 
wiU  not  vitiate  the  deed,  where  there  ia  proof  that  no  other  judgment  existed 
answering  the  description  in  other  respects  on  the  records  of  the  court  in 
which  the  judgment  waa  recited  to  hare  been  rendered:  Johnson  ▼.  Adleman^ 
86  Id.  281.    The  provisions  of  the  statute  for  the  revival  of  a  judgment  b 
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the  name  of  a  penonal  repiweiitetiTe  apply  to  judgments,  the  lien  whereof 
hat  not  expired:  Seammom  t.  Swartwtmi,  35  Id.  846.  A  Tarianoe  between 
the  amount  stated  in  an  ezecntUm  and  the  Judgment  is  an  irregularity  whudi 
renders  the  writ  roidable,  and  subject  to  be  set  aside  upon  the  appUoation 
of  the  judgment  debtor  to  the  court  whence  it  issued,  but  does  not  render 
the  writ  Toid:  Newman  t.  WmUB,  60  Id.  621. 


Illinois  Gbntbal  R  R.  Go.  u  Buokneb. 

L»lLU]rois,3M.] 

DiAF  Pnaow  n  Gunorr  ov  Nbolioxiio%  who  attempts  to  drive  an  un- 
manageable horse  across  a  railroad  track  when  a  train  is  approaching.  It 
is  his  duty  to  keep  a  ligilant  lookout,  in  order  to  see  and  avoid  the 
danger. 

PnaoN  MUST  HTumi.T  Sutfbb  CkiHSBQunfon  or  Oabilbs  Act,  no  matter 
what  motive  may  have  prompted  the  not. 

Thb  opinion  sufficiently  states  the  fSsusts. 

DougloBiy  Woodf  and  Long^  and  B.  C.  Cookj  for  the  appellant 

Joiner^  Blade$y  Fletcher^  and  JSTay,  for  the  appellee. 

By  Court,  Caton,  C.  J.  However  our  sympathies  may  be 
with  the  plaintiff  below,  the  law  must  take  its  course.  What- 
ever dispute  there  may  be  about  the  speed  at  which  the  train 
was  running,  there  are  other  facts  about  which  there  is  no  dis- 
pute. Whether  this  be  a  regular  road-crossing  of  the  track  or 
not,  it  is  not  controverted  that  the  plaintiff  approached  the 
crossing  from  the  west  in  such  a  position  that  he  could  see 
the  train  for  a  considerable  distance  if  he  had  looked,  and 
could  have  heard  it  for  near  half  a  mile,  according  to  the  tes- 
timony of  his  own  witnesses,  if  he  had  possessed  the  faculty 
of  hearing  in  an  ordinary  degree.  Dr.  Warner  s&ys  a  person 
two  hundred  feet  from  the  crossing  could  see  down  the  track; 
and  Mrs.  Warner  says:  "Any  person  of  ordinary  hearing  could 
have  heard  the  cars.  I  could  have  heard  them  if  I  had  been 
where  I  saw  Mr.  Buckner."  But  he  did  not  hear  them.  He 
was,  to  a  degree,  deaf.  He  was  driving  a  colt  three  or  four 
years  old,  which  appears  to  have  been  fractious  or  timid. 
When  he  got  on  the  track,  the  colt  became  frightened  and  ran 
up  the  track,  or  north  on  the  track,  from  the  approaching 
train,  and  was  overtaken  by  it  some  distance  north  of  the 
crossing;  according  to  the  testimony  of  all  the  witnesses,  and 
as  the  engineer  testifies,  many  yards  from  the  crowing.  Mrs. 
Warner  says,  when  the  plaintiff  got  upon  the  track  the  cars 
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were  at  Leonard's  corn-crib,  when  the  horse  became  unman- 
ageable and  ran  north  upon  the  track,  towards  the  depot. 
John  Buckley  says:  '^When  Bucknerwent  on  the  track  the 
cars  were  forty  or  fifty  yards  off.  ...  .  The  horse  turned  to 
the  north;  the  wagon  was  on  the  track."  On  this  state  of 
&cts,  the  court  was.  asked  to  mstruct  the  jury,  for  the  de- 
fendant, that  the  plaintiff  had  no  business  upon  the  track 
above  the  crossing,  and  that  he  was  there  of  his  own  wrong 
and  at  his  own  risk,  if  without  permission,  and  that  he 
could  not  recover  for  an  injury  there  sustained,  unless  will- 
fiUly  committed  by  the  defendant.  This  the  court  gave  with 
this  explanation:  '^  This  would  not  apply,  if  the  jury  should 
believe,  from  the  evidence,  that  the  horse  rushed  on  the 
track  north  of  the  crossing  to  avoid  the  engine,  or  the  plain- 
tiff turned  him  that  way  for  that  purpose."  This  threw  upon 
the  defendant  the  consequences  of  acts  of  the  horse  in  rush- 
ing up  the  track  from  the  impulse  of  fear,  or  of  the  acts  of 
the  plaintiff  arising  from  the  same  cause,  although  it  may 
have  been,  as  indeed  it  appears  to  have  been,  the  most 
reckless  course  that  could  have  been  taken,  if  it  was  the  vol- 
imtary  act  of  the  plaintiff.  But  it  was  no  doubt  the  act  of 
the  horse  in  a  state  of  alarm,  he  having  become  unmanage- 
able, rushing  to  destruction  in  the  shortest  and  most  obvious 
way  possible.  And  to  this  uncontrollable  act  of  the  horse  is 
this  accident  attributable.  If  he  had  time  to  go  ten  yards  up 
the  track  before  he  was  overtaken  by  the  train,  which  was  forty 
or  fifty  feet  from  him  when  the  wagon  was  on  the  track,  and 
necessarily  the  horse  across  it,  it  is  difficult  to  perceive  why 
he  could  not  have  crossed  the  track  before  the  train  would 
have  reached  it  had  he  kept  on  at  the  same  speed.  That 
would  seem  to  be  demonstrable  as  a  mere  question  of  time 
and  distance.  Now  who  must  be  responsible  for  this  act  of 
the  horse?  Undoubtedly,  the  plaintiff  who  owned  him,  and 
who  drove  him  there,  without  knowing  that  he  was  reliable. 
But  the  court  told  the  jury,  if  the  plaintiff  turned  him  there 
to  avoid  the  engine,  then  he  was  there  rightfully.  That  would 
depend  upon  whether  that  was  a  judicious  and  proper  course 
to  avoid  the  danger.  If  it  was  a  careless  or  reckless  running 
into  danger  to  go  there,  then  the  plaintiff  must  himself  suffer 
the  consequences  of  that  act,  no  matter  what  motive  may  have 
prompted  the  act.  This  explanation  of  the  instruction  was 
wrong. 
But  without  this,  it  seems  to  us,  that  there  was  a  great  wani 
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of  proper  oare  in  the  plaintiff,  knowing  as  he  did  that  he  eonld 
not  hear  an  approaching  train  like  ordinary  persons,  in  not 
keeping  a  vigilant  lookout  that  he  might  see  it,  when  ap- 
proaching a  railroad-crossing.  That  he  could  have  seen  the 
train  had  he  loooked  down  the  track  with  a  vigilant  attention, 
there  can  be  no  doubt;  and  it  is  equally  apparent  that  if  he 
had  seen  its  approach,  he  could,  and  no  doubt  would,  have 
avoided  the  danger,  and  have  saved  himself  this  great  calam- 
ity. This  is  even  a  stronger  case  of  inattention  and  careless- 
ness on  the  part  of  the  plaintiff  than  was  that  of  Chicago  and 
Rock  Island  R.  R.  Co.  v.  StiUy  19  111.  499  [71  Am.  Dec.  236], 
though  in  some  of  its  features  very  much  like  it 

We  must  reverse  the  judgment,  and  remand  the  cause. 

Judgment  reversed. 

Whsihzb  NBauaxKOi  Bznn  U  ctdlnarily  a  qiustiiia  of  fMfc  at  oommoB 
Uw,  and  freqiiently  depends  upon  a  great  Tariety  of  oireunatanoet:  Sawiftr 
y.  Sa&km  SteambocU  Co.,  74  Asl  Deo.  463.  Conq^are  Oerie  r.  OaL  Steam 
Nov.  Co.,  70  U.  650. 

Pahenokb  nr  RAn,iMm>  Gab  n  NaouDiira^  U,  knowing  that  the  train 
it  in  motion,  he  goee  oat  on  the  platform  of  the  oer,  and  ttepe  theveframapoo 
Ihe  platfonn  of  the  station  while  the  oar  is  stiU  Jin  motion:  CfaveU  ▼.  Man- 
dealer  He.  R.  R.  Co.,  77  Am.  Deo.  422;  and  see  IngaXU  t.  BOU,  43  Id.  865, 
note;  Lucom  r.  New  B^clford  etc  R.  R.  Oo.,  66  Id.  406^  and  note. 

Pboov  ov  Nkojoihgi  nr  Aomms  iob  Pissdhal  Ivjubbs:  See  FarUk 
T.  i^d^fe,  62  Am.  Deo.  67%  endnote;  Smmnmr.  PkUa.  etc  R.  R.  Co.,  72  Jd. 
608. 

Thb  raxsoxFJOs  OAsm  is  cfted  to  the  point  that  the  duty  of  a  railroad 
oompany  to  givo  suitable  warning  of  danger  at  a  oommim  road-orossing,  does 
not  justify  a  person  at  sooh  orossing  in  omitting  any  proper  aot  of  vigilanoe 
en  his  part  to  aTdd  a  ooUision,  in  Chicago  etc  R.  R.  Co.  r.  Oretemr,  46 
I1LS4. 


Galbna  Insubanob  Company  v.  Kuffbb. 

L2BlLLniois,tt2.] 
Tnais  '^OuaaMKOT,"  "Vmnm,**  amd  **Outaaan  Vmnm,"  DmramD. 
HoLDBB  or  CmBOK  Dbawk  iob  ''CnxBxiiT  FmrxNi''  mat  DnuxB  Oooi^ 

or  funds  equal  in  value  to  the  oonent  ooin  of  the  ooontry. 
BzxRDTSio  BvmiNOB  D  HOT  Admisbiblb  to  ohange  the  meaning  of  a  word 

haying  a  general  weU-defined  signifioation,  bat  if  a  word  is  employed 

which  has  no  definite  and  speoifio  general  meaning,  its  local  mnaning  may 

be  proved. 
H<HJ>XR  ov  CmBOK  Dbawn  voe  Cuxbxnt  FmrxNi  m  hot  Bound  to  Bboeiti 

DiPKioiATBD  Papxb,  in  a  case  where  the  drawer  of  the  cheek  has  net 

proTided  proper  funds  for  its  payment. 
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fisrr  I>R4wiHa  upon  Anoibib  job  Cuxbxnt  Fubim  must  Fbovide  Sdcb 
FuMDS  for  payxnent  of  the  dnft^  and  failing  to  do  bo,  it  is  the  ■axno  m  if 
no  fmidiirere  providad. 

Thx  fietcts  aie  suffidently  stated  in  tlie  opimon. 

if.  Y.  Johntony  fiir  the  appeUant. 

E.  8.  Ldand  and  L.  8h%$$lerj  for  the  appellee. 

By  CoTDETt,  Walksb,  J.  This  was  an  action  of  asmmprii^ 
Instituted  on  a  check  drawn  by  appellee  in  favor  of  appel- 
lant, on  the  Bank  of  Oalena.  The  check  was  for  current 
fonds,  and  when  presented  for  payment,  depreciated  Illinois 
bank  paper  was  ofifered  and  refused.  The  funds  offered  in 
payment  were  worth  ftom  fifty  to  sixty  cents  on  the  dollar.  A 
trial  was  had,  resulting  in  a  judgment  in  favor  of  appellant 
for  $280.76,  the  depredated  value  of  the  bills.  The  check  was 
given  by  appeUee  in  payment  of  a  bill  on  appellee,  held  by 
appellant  for  collection.  The  appellant  had  paid  for  this  draft 
four  hundred  dollars  in  money. 

Does  ''current  funds "  mean  depredated  bank  bills,  worth 
only  fifty  or  sixty  cents  on  the  dollar?  This  is  the  precise 
question,  and  upon  its  answer  depends  the  correctness  of  the 
judgment  below.  Appellee  reodved,  in  value,  four  hundred 
dollars  for  this  check.  Then,  by  the  terms  of  the  agreement, 
did  appellee  have  the  right  to  pay  the  four  hundred  dollars  to 
appellant,  if  the  check  was  not  met  by  the  bank,  with  $240 
and  accruing  interest?  The  question  was  not  what  kind  of 
funds  appellee  had  in  the  bank,  and  against  which  he  bad  a 
right  to  draw,  but  what  kind  of  funds  did  he  direct  to  be  paid 
to  appellant?  If  his  depodts  in  the  bank  consisted  of  depre- 
dated bank  paper,  and  he  drew  for  par  funds,  it  was  his  duty 
to  provide  such  funds  to  meet  the  draft,  or  if  returned  for  non- 
payment, then  to  have  taken  up  the  draft  with  such  funds. 
Any  arrangement  between  the  bank  and  appellee,  as  to  what 
kind  of  funds  his  checks  should  be  met  with,  was  an  arrange- 
ment with  which  appellant  had  no  concern,  and  by  which  he 
cannot  be  affected  without  his  consent 

Currency  is  bank  bills,  or  other  paper  money,  which  passes  as 
a  circulating  medium  in  the  business  community,  as  and  for  the 
constitutijnal  coin  of  the  country.  They  are  that  description 
of  bank  bills  which  supply  the  place  of  coin.  The  term  "  funds," 
as  employed  in  commercial  transactions,  usually  signifies 
money.  Then  the  term  ''current  funds,"  means  current 
money^  par  funds,  or  money  circulating  without  any  discount 
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ThiB  check,  then,  called  for,  and  appellant  had  the  right  to 
demand,  funds  equal  in  value  to  the  current  coin  of  the  coun- 
try. Such  as  is  received  and  paid  on  debts,  in  the  purchase 
of  property,  and  in  ordinary  business  transactions,  at  par,  and 
without  any  discount.  This  the  bank  refused  to  pay,  and 
then  the  appellant  had  the  right  to  resort  to  appellee  to  re- 
cover that' sum. 

The  third  instruction  asserts  that  the  term  "current  funds'^ 
may  be  shown  by  evidence  to  have  a  local  meaning.  When  a 
word  has  a  general  well-defined  signification,  it  is  not  compe- 
tent to  change  that  meaning  by  evidence.  On  the  contrary, 
if  a  word  is  employed  which  has  no  definite  and  specific  gen- 
eral meaning,  its  local  meaning  maybe  proved.  It  was  so 
held  in  reference  to  the  term  "season,"  when  employed  to 
limit  the  time  in  which  grain  should  be  shipped:  Myers  v. 
Walker y  24  HL  133.  In  that  case,  no  usage  or  definition  of  the 
term  as  employed,  of  which  the  court  could  take  notice,  could 
be  applied,  so  as  to  ascertain  the  meaning  of  the  parties;  and 
to  prevent  the  fSoilure  of  the  contract,  extrinsic  evidence  had 
to  be  resorted  to  to  give  it  efiect.  There  the  court  could  see 
that  the  term  as  employed  was,  without  proof  of  a  local  usage, 
without  meaning,  and  that  it  must  have  been  employed  with 
a  local  signification.  Not  so  in  the  case  under  consideration. 
This  term  is  well  defined,  is  used  in  its  ordinary  sense,  and  is 
well  and  generally  understood  by  all  classes  of  business  men. 
Words  having  a  well-defined  specific  meaning,  imparting  the 
intention  of  the  parties,  cannot  be  altered,  limited,  or  enlarged 
in  their  meaning  by  extrinsic  evidence.  This  term  is  of  this 
latter  character. 

It  is  however  insisted  that  in  the  case  of  Mocre  v.  Morr%$^ 
20  111.  255,  a  different  rule  is  announced.  It  was  there  held 
that  current  money  of  this  state  is  the  constitutional  coin,  or 
foreign  coin  made  current  by  Congress.  It  is  also  said  in  that 
case  that  this  is  true,  unless  there  is  evidence  giving  these 
terms  a  local  signification.  This  is  unquestionably  true;  but 
the  case  goes  too  far,  by  holding  that  this  may  be  shown  by 
extrinsic  evidence.  To  produce  that  efiect,  the  evidence  should 
be  found  in  the  contract  or  agreement  itself. 

The  other  instructions  proceed  upon  the  supposition  that 
this  check  was  drawn  upon  a  particular  fund,  and  that  if  it 
depreciated,  and  loss  ensued  to  the  drawer  by  a  delay  in  pre- 
senting the  check,  that  appellant  must  sustain  that  loss.  We 
have  seen  that  this  check  was  not  for  Illinois  bank  paper, 
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which  the  appellee  had  on  deposit  at  the  bank,  but  it  was  for 
money  or  its  equivalent.  The  appellee  had  provided  no  such 
funds  to  meet  this  check.  He  had  no  funds  in  the  bank  which 
appellant  was  bound  to  receive,  and  if  loss  ensued  by  deprecia- 
tion, it  could  not  be  attributed  to  appellant.  The  funds  which 
appellee  had  in  the  bank,  instead  of  being  current,  were,  when 
the  draft  was  drawn,  at  from  ten  to  fifteen  per  cent  discount. 
In  this  view  of  the  case,  the  first  and  second  of  defendant's 
instructions  should  have  been  refused. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Patmsht  nr  Wobth£B8  ok  BASiLr  Dkpbioutkd  Bahk  Bnxs  it  nol  a 
fiUd  paymoiti:  OUmem  t.  Pedt,  84  Am.  Deo.  702;  and  note  704. 

Patmsht  nr  Onnmis  Bahk  Nom  OmovLATiira  ab  Cukkekct  n  Bum- 
oro:  Wiure  t.  Street,  76  Am.  Deo.  766. 

llHAimre  or  Wobm  nr  PAsnouLAB  Pabt  ow  Oouvtet,  or  amoog  oertda 
fbmae  of  men,  may  be  whawUf  and  the  wocdi  may  be  gm&  a  pertioalar  lif 
aifioation  mrtead  ol  the  one  generally  gben;  fftompiofi  t.  ^SZmmi,  86  Am.  Deo. 
61ft. 

Tm  nnroiPAL  oasi  is  iollowbd  in  Mare  t.  KuKgfer,  84  EL  S92,  «•  to  the 
teooodandtiuidpointietrtedin  the^yflatet.  It  it  oited  to  the  point  thai 
"enzrent  bank  Unt"  mean  pteoiaoly  the  tame  thing  at  eozrani^y  in  Oigoo4 
T.  JfoCbnMfll  82  Id.  77;  to  the  point  that  biUt  drawn  for  ouxent  fondt  are 
drawn  for  oaah,  or  pi^ar  moQ^  eqniralent  thereto^  in  Weoi  t.  Fvkt,  46  Id. 
487;  and  to  the  point  that  where  a  party  drawa  for  oarrant  fdnd%  the  payee 
fa  not  boond  to  raeeiYe  depreeiated  paper,  in  ZoMreMe  T.  iMmItt;  86  Id.  448. 
It  ia  hannoniaed  in  WXkm  y.  Pakte,  48  Id.  486^  where  it  ia  aaid  that  the 
prindpal  oaae  waa  decided  upon  the  theory  that  ''the  bank  bOlt  on  depoait 
wwe  depreoiatad  at  the  time  of  depoait^  and  were  depoaited  aa  depreciated 
paper,  in  which  erent^  the  ooort  decided  the  depoaitor  would  have  no  ri^t 
to  draw  for  par  fiiBd%  o#  to  eiyaol  pajMWl  eC  a  ohaok  thna  drawn." 


Walksb  v.  Bbowv. 

{3S  lfJ.TlWW^  878.1 

iExFEX8aA2n>  Tiffri«TED  CoxTRAOf  lOB  Bmmm  Tnnm  cannot  eziat  at  the  aame 

time. 
Aitib  PKBioRMAWca,  PLAnfTDTF  MAT  Bbootxb  ov  Simpli  Gohtraot  the 

the  price  of  the  aernoe,  mider  an  hidebUatue  aemmpeU,  bat  the  contract 
most  regulate  the  amoont  of  the  recoreiy. 

RiOBT  TO  BRUf e  iNBSBXErATDS  ASBUMniT  IQIB  MoinR'  Dm  OH  BZBOUTXD 

Gortbact  doea  not  entitle  the  party  to  aet  aaida  the  contract,  and  aoe 
oa  A  qucMium  menriL 
Wb3XE  Work  and  Labor  n  PlmoRifBD  uvsur  CoBTRAor,  anit  mnat  be 
between  the  partiea  to  the  contnet;  and  third  peraona,  though  benaflted 
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bj  the  woffky  MUMi  bo  nad  upon  an  in^liad  otmmiftit  to  pay  for  thai 
benoftt 
Imtumd  VmaaatAMiMQ  cunror  Abii%  aa  againat  onalMMfitad  hf  work  par- 
fonaad,  whan  aiuli  work  waa  dona  ipidar  a  apaoial  ooatract  wiUi  < 
penooa. 

Assumpsit.    The  opinion  states  the  oaae. 

8eate9y  MeAVtMUr^  wad  Jewettj  for  the  plaintiff  in 

OaUup  and  HUeheoekj  for  the  defendants  in  enor. 

By  Court,  Bbbesb,  J.  The  record  shows  that  the  oontract 
under  which  this  work  was  done  was  a  sealed  contract  The 
parties  agree  that  the  work  was  commenced  and  prosecuted 
under  this  contract,  and  the  price  fixed  by  it  was  fourteen 
hundred  dollars. 

'  The  defendantSi  after  performing  the  work  under  this  agree- 
ment, now  abandon  it,  and  bring  this  suit  upon  an  implied 
promise  in  law  to  recover  the  value  of  the  services  rendered, 
and  the  jury,  under  the  instruction  of  the  court,  have  assessed 
their  damages  to  $1,840,  bdng  $440  more  than  the  ratable  price 
as  expressed  in  the  contract,  and  under  and  for  which  it  was 
performed. 

The  question  for  our  consideration  comes  up  on  the  refhsal 
of  the  court  to  give  the  following  instruction  asked  for  by  the 
plaintiff  in  error:  "If  the  jury  believe,  from  the  evidence,  that 
the  plaintiffs  entered  into  a  contract  in  writing,  and  under 
seal,  with  Thomas  Shergold  and  others, — the  contract  read  in 
evidence — and  performed  the  work  sued  for  under  said  con- 
tract,  then  the  jury  will  find  for  the  defendant.'' 

This  refusal  is  the  error  now  insisted  upon.  This  instruc- 
tion, like  the  second  and  fourth,  which  the  court  modified, 
presents  substantially  the  question  whether  the  contract 
under  which  the  work  was  performed  is  to  govern  the  remedy 
and  right  of  recovery.  We  have  no  doubt,  in  reason  and  on 
authority,  the  contract  must  govern;  and  so  believing,  the 
modifications  of  the  second  and  fourth  instructions,  and  the 
refusal  to  give  the  one  here  copied,  were  erroneous. 

As  in  physics,  two  solid  bodies  cannot  occupy  the  same 
space  at  the  same  time,  so  in  law  and  conmion  sense,  there 
cannot  be  an  express  and  an  implied  contract  for  the  same 
thing,  existing  at  the  same  time.  This  is  an  axiomatic  truth. 
It  is  only  when  parties  do  not  expressly  agree,  that  the  law 
interposes  and  raises  a  promise. 

The  error  in  this  whole  proceeding  arises  upon  the  asaump- 
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tioQ  that  the  plaintiff  in  error  might  become  liable,  under  the 
implication  of  the  law,  that  he  Bhould  pay  the  reasonable 
worth  of  services,  beneficial  to  him,  bestowed  upon  his  prop- 
erty, with  his  knowledge  and  acquiescence,  notwithstanding 
such  services  were  rendered  under  an  express  agreement  with 
another  person. 

An  express  contract,  executory  in  its  provisions,  must  totally 
exclude  any  such  implication.  One  party  agreed,  in  consid- 
eration of  the  other  to  pay,  to  render  the  service;  the  other,  in 
consideration  of  the  promise  to  render  the  service,  agrees  to 
pay.  One  is  the  consideration  and  motive  for  the  other,  and 
each  equally  excludes  any  other  consideration,  motive,  or 
promise. 

In  Tovis^ant  v.  Martinnant^  2  Term  .Bep.  104,  Ashhurst,  J., 
says:  "  But  when  a  party  will  not  rely  on  the  promise  which 
the  law  wHl  raise,  but  takes  a  bond  as  a  security,  then  he  has 
chosen  his  own  remedy,  and  he  cannot  resort  to  an  action  of 
oMgumprit.  Therefore,  in  this  case,  his  only  security  is  on  the 
bcmd."  Again  he  says:  ''  But  still  the  bond  was  their  remedy, 
and  they  shall  not  be  permitted  to  change  their  security  upon 
a  subsequent  event,  and  resort  to  that  indemnity  which  the 
law  would  have  raised."  Buller,  J.,  says:  ''Now,  why  does 
the  law  raise  such  a  promise?  Because  there  is  no  security 
given  by  the  party.  But  if  the  party  choose  to.take  a  security, 
there  is  no  occasion  for  the  law  to  raise  a  promise.  Promises, 
in  law,  only  exist  where  there  is  no  express  stipulation  between 
the  parties.  In  the  present  case,  the  plaintiffs  have  taken  a 
bond,  and  therefore  they  must  have  recourse  to  that  security." 

In  the  case  of  Cutler^  Adm\  v.  Powell^  6  Term  Rep.  324, 
Lord  Kenyon,  C.  J.,  said:  "That  where  parties  have  come  to 
an  express  contract  none  can  be  implied,  has  prevailed  so  long 
as  to  be  reduced  to  an  axiom  in  the  law.  Here,  the  defendant 
expressly  promised  to  pay  the  intestate  thirty  guineas,  pro- 
vided he  proceeded,  continued,  and  did,  his  duty  as  second 
mate  in  the  ship  from  Jamacia  to  Liverpool ";  and  Ashhurst, 
J.,  said:  ''  It  has  been  argued,  however,  ^at  the  plaintiff  may 
now  recover  on  a  quantum  meruit^  but  she  has  no  right  to  de- 
sert the  agreement;  for  wherever  there  is  an  express  contract, 
the  parties  must  be  guided  by  it;  and  one  party  cannot  relin- 
quish or  abide  by  it  as  it  may  suit  his  advantage." 

The  whole  current  of  authorities  seems  to  bear  in  this  direc* 

tion.     We  have  examined  some  of  them:  Young  v.  Prestony  4 

Cranch,  239;  Raymond  v.  Beamard^  12  Johns.  274  [7  Am.  Dec 
▲m.  Die.  Vol.  LXXXI— ifl 
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817],  and  oases  there  oited;  Whiting  v.  SuUivaitj  7  Mass.  109; 
Robertson  ▼.  Lynehj  18  Johns.  456. 

This  oase  shows,  if  work  is  in  fact  done  under  a  special  con- 
tract, the  plaintiff  cannot  recover  under  a  quantum  meruit. 
In  this  case,  the  work  was  done  under  a  special  contract  made 
with  a  party  assuming  to  act  for  the  plaintiff  in  error,  and  the 
recovery  must  be  had  on  that  contract. 

See  also  MiUer  v.  WaUoUy  4  Wend.  276;  Wright  v.  BuOer,  6 
Id.  284  [21  Am.  Dec.  323];  Vandenheuvd  v.  Siorrz,  8  Conn. 
203,  and  cases  there  cited;  Shepard  v.  Palmary  6  Id.  100;  HuUe 
V.  Heightman,  2  East,  146;  Pringle  v.  SamueUj  1  Bibb,  172  [18 
Am.  Dec.  214];  Christy  v.  Price,  7  Mo.  433. 

When  the  contract  has  been  performed,  the  plaintiff  may 
recover  on  simple  contract  the  price  of  the  service,  under  an 
indebitatus  assumpsity  but  the  contract  must  regulate  the 
amount  of  the  recovery:  Bank  of  Columbia  v.  Patterson^  7 
Cranch,  299;  Holmes  v.  Stummel,  24  IlL  370. 

This  distinction,  as  to  the  form  of  the  remedy  upon  executed 
or  executory  contracts,  is  fully  laid  down  and  recognized,  and 
is  perfectly  consistent  with  the  principle  excluding  implica- 
tions when  express  contracts  exist:  James  v.  Cotton^  7  Bing. 
266;  S.  C,  20  Eng.  Com.  L.  126;  KimbaU  v.  Tueker^  10  Mass. 
196;  Londregon  v.  Crowley^  12  Conn.  661;  Charles  v.  Dana^  14 
Me.  383;  Mead  v.  Degolyer^  16  Wend.  637;  and  numerous  other 
authorities  might  be  cited  to  the  same  eflect.  It  follows,  then, 
that  suit  must  be  brought  against  the  parties  to  this  contract. 
They  have  made  it  in  the  form  that  suited  them  best,  and 
that  must  be  the  ground  of  action  and  measure  of  relief:  Parker 
V.  Emmery,  28  Me.  494. 

The  reason  of  the  rule  is  plain.  Parties  are  bound  by  their 
agreement,  and  therefore  there  is  no  ground  for  implying  a 
promise  when  there  is  an  express  contract,  and  it  can  make  no 
difference  whether  the  contract  is  made  by  the  parties  them- 
selves or  by  others  for  them.  The  contract  must  be  sued  on. 
The  defendants  seem  to  have  misconceived  the  doctrine. 

Although  the  contract  may  be  a  subsisting  unexecuted  con- 
tract, and  on  that  account  requires  a  suit  on  the  instrument 
itself,  yet  the  right  to  bring  indebitatus  assumpsit  for  money 
due  on  an  executed  contract  does  not  entitle  the  party  to  set 
aside  the  contract  and  sue  on  a  qv^nium  meruit.  It  is  a  ques- 
tion as  to  the  form  of  vhe  action.  But  whether  it  be  a  general 
count  on  an  indebitatus  assumpsit  or  a  special  count  on  the 
contract  itself,  the  parties  to  the  contract  must  be  the  parties 
to  the  suit,  and  1)0  controlled  by  its  provisions. 
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Again,  the  defendants  eeem  to  misapprehend  the  rule  in 
another  respect,  for  when  work  is  done  under  a  contract,  the 
Boit  must  be  between  the  parties  to  it;  and  third  persons, 
thoogh  benefited  by  the  work,  cannot  be  sued  on  an  implied 
a89ump9U  to  pay  for  that  benefit,  upon  the  idea  that  they  can- 
not avail  of  the  foct  of  the  work  being  so  done  under  a  contract 
with  others. 

It  is  true,  as  a  general  proposition,  that  if  the  owner  of  real 
estate  will  stand  by  silently  and  allow  another  to  go  to  work, 
and  bestow  his  labor  and  materials  for  its  benefit  and  improye- 
ment,  that  he  ought  to  be  liable  upon  an  implied  oMumpste  to 
pay  Prefer  a  reasonable  compensation.  Yet  this  does  not 
aj^ly,  when  that  labor  and  those  materials  were  bestowed 
under  an  express  agreement.  This  being  so,  the  counsel  for 
the  defendants,  and  the  oourt  below,  have  fallen  into  an  error 
as  to  the  application  of  the  principle.  The  plainti£f  in  error 
had  a  right  to  set  up  and  show  there  was  a  special  contract 
with  other  parties,  under  which  the  work  was  done,  and  there- 
fore that  there  could  be  no  implied  undertaking  on  his  part, 
in  law,  to  pay,  notwithstanding  the  work  was  beneficial  to  him, 
and  he  stood  by  without  objecting  to  its  being  done  on  his 
premises.  Recognizing,  as  we  do,  the  validity  of  the  special 
contract  in  any  form  of  action  to  recover  for  this  work,  it  fol- 
lows, as  a  corollary,  that  in  any  form  of  action  which  may  be 
deemed  proper  to  recover  upon  it,  the  parties  to  it  must  be- 
come the  parties  on  the  record,  and  the  amount  of  the  recovery 
must  be  rq^ulated  by  the  provisions  in  the  contract.  Any 
other  rule  would  make  contracts  of  little  value,  and  the  courts 
might  become  instruments  of  oppression  in  attempting  to  en- 
force them.  Sound  and  long-established  rules  must  be 
adhered  ta  A  general  notion  of  administezing  equity  in  par- 
ticular cases  should  not  induce  courts  to  overturn  settled 
principles.  They  might  do  more  wrong  than  they  would  re- 
dress in  the  particular  case. 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed. 

Law  will  vot  Ikflt  CowrmAor  where  there  U  an  eipww  ocmtract  hetween 
ttie  partiee:  Kmg  t.  Woodruff  60  Am.  Deo.  626;  nor  wiU  ooorti  rahetitote 
another  contract  in  place  of  one  made  by  the  partiee:  Biekofdrnm  t.  Maim 
/m.  Co.,  74  Id.  459. 

RicoviBT  ON  QiTiJiTUM  MxRUiT  foT  work  done  nnder  a  oontraot:  See  Oil' 
MMT.  ira/4  34Am.Deo.700;  BwUr.  Tei^ 42 Id.  669;  lUdridgtY.  JUmdM 
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UL  41;  BkodY.  Jboi^  86Id.  963;  OlMmmr.  SnM,  57  Id.  62;  OrtaMT.  Lm^ 
km,  31  Id.  707;  Coer.  8mUk,fS»l^  618;  P&sferT.  NkkoU.  74  Id.  898;  Afigh 
▼.  Hamia,  Id.  161;  Wo{f€Y.  Howe$,  76  Id.  888. 

Whik  PLADflTDV  OAiTVOT  Rioovnt  ov  QuAHTDX  MxEUiT:  Wknteod  T. 
iMd,  67  Am.  Deo.  671. 

ToEM  ov  CausT  lOE  QuAKTUX  Mbbuit:  AUm  y.  Patfirmm^  67  Am.  Deo. 
646,  note;  Wo{fe  t.  Eawe$,  75  Id.  888. 

Ths  FBiv oipal  oasx  IB  dTKD  to  the  pomt  th»t  aa  implied  contrtet  oaanot 
ariae  where  there  is  a  sahsiatiiig  express  oontraot  ooToring  the  entire  snbject- 
matter,  in/brc^T.  MeVa^,  66  HL  122;  Foieyr.  B^tdkwa^,  71  Id.  391;  Phe^ 
r.HMard,  69  Id^Sh  It  is  cited  to  the  p<Hnt  that  where  a  oontraot  has  been 
performed*  and  nothing  remains  to  be  done  under  it  but  to  pay  the  money 
dne  by  its  terms,  the  party  to  whom  it  is  owing  may  sne  in  attmnpeU,  and  re- 
oorer  under  the  appropriate  common  counts,  and  is  not  required  to  declare 
especially  on  the  written  instrument,  in  Thomaa  t.  ChUdweU^  50  Id.  141;  and 
is  cited  to  the  p<Hnt  that  where  work  is  done  under  a  ipeoial  contract^  the  suit 
must  be  between  the  parties  to  the  contract^  and  that  third  persons,  though 
benefited  by  the  work  done,  cannot  be  sued  upon  an  iiq^liad  citmwiwV,  in 
Con^pUm  T.  Pa^net  69  Id.  356. 
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[2B  lUXVOIfl,  4U.J 

or  TBB8PA88  WILL  Lis  Ao  autst  Stkambqat,  undkb  iLLZNon  Statitt^ 
for  an  assault  and  battery  committed  by  the  mate  or  other  officer  of  the 
boafti  en  the  person  of  a  passenger  on  board,  while  such  boat  isnaHgatiag 
the  rirers  within  or  bordering  upon  the  sti^e. 

Thb  fkcts  are  stated  in  the  opinioiL 

E.  F.  BuUj  for  plaintiff  in  error. 

B.  0.  Cookj  for  defendant  in  error. 

By  Court,  Bbeese,  J.  This  was  an  action  of  trespass,  brought 
by  plaintiff  in  error  in  the  La  Salle  circuit  court,  against  the 
steamboat  F.  X.  Anbury,  for  an  assault  and  battery,  commit- 
ted by  the  mate  of  the  boat  upon  the  plaintiff,  while  he  was  a 
passenger  upon  the  boat,  whereby  the  plaintiff's  thigh  was 
broken.  It  is  averred  in  the  declaration  that  the  P.  X.  Anbury 
was  a  steamboat  navigating  the  navigable  rivers  in  and  border* 
ing  upon  this  state.  The  general  issue  was  pleaded;  a  trial 
by  jury,  and  damages  assessed  for  plaintiff  at  two  thousand 
dollars. 

The  court  refused  to  render  judgment  on  the  verdict,  but 
arrested  the  same,  and  this  is  assigned  for  error. 

The  grounds  upon  which  the  court  arrested  the  judgment 
do  not  appear  in  the  record. 
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The  action  was  brought  under  the  act  of  February  16, 1857, 
the  title  of  which  is,  "An  act  to  amend  chapter  102,  Revised 
Statutes,  entitied  ^Steamboats."'  The  first  section  is  as  fol- 
lows: 

''That  steamboats  and  other  water  craft  navigating  the 
rivers  within  and  bordering  upon  this  state,  shall  be  liable  for 
debts  contracted  on  account  thereof  by  the  master,  owner, 
steward,  consignee,  or  agent,  for  materials,  supplies,  or  labor 
in  building,  repairing,  furnishing,  or  equipping  the  same,  or 
due  for  wharfage,  and  also  for  damage  arising  out  of  any  con- 
tract for  the  transportation  of  goods  or  persons,  or  for  injuries 
done  to  persons  or  property  by  such  craft,  or  for  any  damage 
or  injury  done  by  the  captain  or  mate  or  other  olBScer  thereof, 
or  by  any  person  under  the  order  or  sanction  of  either  of  them 
to  any  person  who  may  be  a  passenger  or  hand  on  such  steam- 
boat or  other  water  craft  at  the  time  of  the  infliction  of  such 
damage  or  injury:  Provided  that  nothing  herein  contained 
shall  be  construed  to  make  the  craft  or  owners  thereof  liable 
for  the  trespass  done  by  any  of  the  crew  not  under  the  direc- 
tion of  the  officers  in  command  thereof" :  Scates's  Ck>mp.  789. 

The  record  presents  the  question,  Can  an  action  of  trespass 
be  maintained  against  a  steamboat  for  an  assault  and  battery 
committed  by  the  mate  of  the  boat  on  the  person  of  a  passen- 
ger on  board,  whilst  such  boat  is  navigating  the  rivers  within 
or  bordering  upon  this  state? 

It  is  a  case  of  the  first  impression,  and  its  decision  must 
depend  upon  the  construction  proper  to  be  placed  upon  the 
statute  cited. 

In  arriving  at  this,  we  must  consider  what  were  the  mis- 
chiefs sought  to  be  remedied  by  this  enactment.  It  was  well 
known  that  steamboats  plying  upon  the  rivers  in  this  state  or 
on  its  borders,  a  great  migority  of  them  at  least,  were  the  prop- 
erty of  persons  not  residing  in  this  state,  and  whose  actual 
and  permanent  residence,  if  they  had  any,  not  easy  to  be 
ascertained,  and  their  names  not  unfrequently  unknown,  and 
difficult,  if  not  impracticable,  to  make  them  amenable  to  the 
process  of  our  courts.  It  often  happens,  too,  that  the  owner 
was  not  pecuniarily  responsible;  and  it  was  notorious,  and  is 
yet,  that  they  employed  in  responsible  positions  on  their  boats 
unreliable  persons,  men  of  low,  rough,  and  brutal  character, 
who,  when  clothed  with  *'  a  little  brief  authority,"  would  be 
domineering,  tyrannical,  and  cruel  towards  those  temporarily 
in  their  power,  and  withal  wholly  irresponsible  in  every  re- 
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epeot,  and  against  whom,  should  an  action  be  brought  for  an 
injury,  no  matter  how  flagrant,  no  redress  whatever  could  be 
had.  These  were  among  the  mischiefiB  which  the  legislature 
designed  to  remedy,  and  the  mode  by  which  it  was  to  be  ac- 
complished was,  by  substituting  the  boat  itself  in  the  place  of 
the  owners  or  officers  controlling  it,  and  making  it  liable 
directly,  not  only  for  its  contracts,  but  for  its  torts,  and  sell 
her  out  to  satisfy  the  judgment. 

Admitting  this,  the  question  is  made,  What  shall  be  the 
kind  of  action  for  an  injury  done  to  a  passenger  by  the  cap- 
tain, mate,  or  other  officer?  The  statute  provides  no  form, 
and  the  defendant  insists,  as  it  is  in  derogation  of  common 
law,  and  no  personal  service  required,  it  should  be  strictly 
construed.  That  the  common  law  would  only  aUow  an  action 
oil  the  case,  as  the  injury  to  the  plaintiff  is,  so  far  as  the  boat 
and  its  owners  are  concerned,  consequential  only,  resulting 
wholly  from  their  wrongful  act  in  employing  a  man  unfitted 
for  his  station. 

The  answer  to  the  question  here  made  is  obvious,  if  the 
view  we  have  taken  of  the  purposes  of  the  act  be  correct.  The 
boat  is  treated  as  a  person,  and  whatever  action  would  lie 
against  a  person,  for  an  injury,  will  lie  against  the  boat,  the 
kind  of  action  to  be  determined  by  the  nature  of  the  injury, 
and  the  damages  recoverable  will  be  such  as  are  legaUy  recov- 
erable in  the  action  brought,  to  be  determined  by  the  evidence. 
If  punitive  damages  may  be  recovered  in  an  action  of  trespass 
against  a  person,  we  see  no  reason  why  they  may  not  be  against 
a  boat  treated  as  a  person,  as  an  admonition  to  its  owners  to 
put  none  in  authority  upon  it  but  responsible  persons, — men 
who  will  exercise  proper  care,  and  have  due  respect  for  the 
rights  of  those  committed  to  their  charge. 

The  facts  appearing  in  the  record  show  an  outrageous  cabe 
of  assault  and  battery  by  the  mate,  and  we  know  of  no  action 
but  trespass  that  will  fit  such  a  case.  The  legislature  evi- 
dently  intended  to  give  such  action  as  would  fit  each  case  of 
injury  as  it  should  arise.  If  the  injury  was  by  force, — directi 
wanton,  willful,  and  malicious, — trespass  would  be  the  rem- 
edy.  If  the  injury  was  not  the  direct  and  necessary  conse- 
quence of  the  force,  or  was  the  result  of  carelessness  or 
negligence,  then  case  would  be  the  remedy* 

We  know  of  no  other  state  having  a  statute  like  this  but 
the  state  of  Ohio.  The  section  we  have  quoted  is  almost  an 
exact  cq;)y  of  the  first  section  of  the  law  of  Ohio,  the  word 
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^  waters  ^  being  found  in  that,  while  "rivers ''  is  the  term  used 
In  onrs.    With  that  difference  they  are  substantially  the  same« 

The  law  of  Ohio  has  undergone  judicial  consideration  quite 
often.  We  have  looked  into  the  cases  referred  to,  decided  by 
the  supreme  court  of  that  state;  one  of  them,  the  case  of  the 
Steamboat  Champion  y.  JantzeUy  16  Ohio,  91,  seems  to  be 
directly  on  the  point  we  have  been  discussing.  The  actioa 
was  for  assault  and  battery  brought  by  Jantzen  against  the 
steamboat  Champion,  under  the  statute.  Trial  by  jury  and 
A  verdict  for  plaintiff.  The  facts  proved  were  that  the  boat 
was  engaged  in  the  New  Orleans  trade,  and  whOe  on  one  of 
the  voyages,  the  mate  committed  an  assault  and  battery  on 
the  plaintiff  at  Hawesville,  in  the  state  of  Kentucky,  whUe  the 
boat  was  coaling;  and  at  another  time  while  the  boat  was  in 
the  Mississippi  Biver,  at  the  city  of  Vicksburg,  in  the  state  of 
Mississippi,  a  second  assault  was  committed  while  the  plain- 
tiff was  doing  his  duty  as  fireman, — all  of  which  occurred 
without  the  jurisdiction  of  the  state  of  Ohio. 

The  evidence  being  closed,  the  counsel  for  the  steamboat 
moved  the  court  to  instruct  the  jury  that  an  injury  inflicted 
by  the  mate  of  a  steamboat  upon  a  hand  of  the  boat,  cannot 
be  given  in  evidence  against  the  boat  in  an  action  under  the 
statute,  where  the  injury  occurred  without  the  jurisdiction  and 
fieur  firom  the  limits  of  the  state  of  Ohio.  This  instruction  the 
court  refused  to  give.  Other  instructions  were  asked  having 
a  similar  bearing,  which  were  refused.  Refusing  to  give  this 
instruction  was  assigned  for  error.  It  was  not  suggested  by 
counsel  or  court  that  if  the  assault  had  been  committed  within 
the  jurisdiction  of  the  court,  the  action  would  not  lie.  That 
seems  to  have  been  conceded. 

The  supreme  court  say:  ''The  decision  of  this  case  depends 
entirely  upon  the  construction  which  shall  be  given  to  the  act 
under  which  the  original  suit  was  brought.  Without  that  act, 
no  one  would  ever  have  thought  of  commencing  an  action  ojf 
trespass  for  an  assault  and  battery  in  a  common-law  courts 
against  any  water  craft  by  name.  But  by  the  act  referred  to, 
this  mode  of  proceeding  seems  to  be  authorized  in  some,  if  not 
in  all  cases.  As  we  understand  the  statute,  the  intention  of 
the  general  assembly  was  to  render  boats  liable  for  the  torts 
of  its  officers  committed  while  such  boats  were  upon  our  own 
waters,  or  upon  waters  bordering  upon  the  state;  in  the  case 
before  the  court,  the  trespasses  complained  of  were  committed 
entirely  beycmd  the  territory  of  this  state,  and  not  whDe  the 
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boat  was  naTigating  the  waters  bordering  upon,  or  within  the 
state." 

The  implication  here  is  very  clear,  that  if  the  boat  had  been 
navigating  the  waters  bordering  upon  or  within  the  state  of 
Ohio  when  the  injury  was  committed,  the  action  of  trespass 
would  lie. 

In  the  case  of  CanaJboat  Huron  y.  SimrMmSj  11  Ohio,  458, 
the  court  say:  ''Our  statute  treats  the  boat  as  a  person,  and 
makes  it  responsible  in  its  own  name  for  all  debts  contracted 
for  its  use,  and  for  all  injuries  committed  against  persons  or 
property  on  board  by  her  officers  or  crew.  The  statute  is 
equitable  in  its  object,  making  it  the  interest  of  owners  to 
intrust  their  boats  only  to  responsible  officers  and  crews,  and 
will  receive  a  liberal  construction  to  carry  the  design  of  its 
enactment  into  effect." 

It  is  very  clear,  we  think,  that  our  statute  was  designed  to 
place  the  boat  itself  in  the  place  of  the  officers  who  shall  com- 
mit the  injury,  and  giving  to  the  party  injured  his  election,  to 
proceed  against  the  offender,  as  at  common  law,  or  against 
the  boat,  without  intending,  in  either  case,  to  change  the  form 
of  action.  Trespass  would  lie  against  the  officer,  and  as  the 
boat  is  substituted  for  him,  it  must  lie  against  the  boat 

We  have  decided,  on  common-law  principles,  that  an  action 
of  trespass  would  lie  against  a  railroad  corporation  for  a  tort 
committed  by  one  of  its  employees  to  a  passenger  on  its  train: 
St.  Louis,  A.y  &  Ch.  R.  R.  Co.  v.  JDotty,  19  IlL  863.  Fortified 
by  this  statute,  the  case  of  the  plaintiff  is  beyond  ccmtroversy. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  in  &vor  of  the 
plaintiff,  upon  the  verdict  of  the  jury. 

Judgment  xovorsod* 


Hbbbino  V.  Woodhull. 

|»IUIROU,tt.i 

InxmanaorT  may  bb  Madb  oh  Vaoe  ov  Box  ob  Non;  and  bbj  i 

foffidflat  which  numif eetf  an  intentioii  to  tnnaf er  H. 
Ibdobsbkbiit  nr  Fobm  ov  Ouabantt  Tbavstibs  Toul  or  Hon  lo 

Holdbb  m  an  indonee. 
TBAvarBB  ov  Notb  Oabbzu  with  It  Mobhoaob  Oivbb  to  Sboobb  It. 

IXPOBflBMBXT  07  NOTB  AMD  MOBTOAOB  TO  TwO  INDOBSBBS  Ontitlat  Mdl  tO 

QUA  half  the  note  and  ita  prooeeda  and  to  one  half  the  mortgage  8eciirity» 
and  neither  can  tranifer  any  other  or  greater  interest  therain. 
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ATEUfXHT  Off  Bill  that  Onb  of  Two  Joiht  Ownbbs  of  Non  isd  Mort* 
OAOB  WM  anthoriied  by  his  oo-owner  to  make  an  awrignnwnit  thareof  to 
omnplainant  wOl  be  taken  as  oonf eased  where  such  ocHOWiMrs  ace  sam- 
moned  in  the  suit  by  pablicafcion  and  make  default. 

Djdobsb  of  VoBaaumaBM  of  Non  isd  Mobtoaob  BiABiNa  Tur  pbb  Cbmt 
IimBm,  i^iare  the  legal  rate  is  bat  six,  most  be  for  the  prindpsl  and 
six  per  oent  only,  and  interest  paid  orer  six  per  cent  most  be  credited. 

Bill  for  forecloBore,  filed  by  Woodhull  against  Herring  and 
others  averring  that  Herring,  being  indebted  to  one  Benjamin 
Hoffatt,  made  his  promissory  note  therefor,  with  interest  at 
ten  per  oeoit  per  annum,  and  to  secure  the  payment  of  the  note. 
Herring  executed  to  Benjamin  Mofiatt  a  mortgage  of  a  certain 
tract  of  land.  Benjamin  Mofiatt  assigned  the  note  and  mort- 
gage to  Daniel  C.  Mofiatt  and  Hezekiah  H.  Mofiatt  by  a  guar- 
anty written  on  the  face  of  the  note  and  by  an  instrument  in 
writing  under  seal.  Afterwards,  Daniel  C.  Mofiatt,  being  duly 
authorized  by  Hezekiah  H.  Mofiatt,  assigned  in  writing  the 
note  and  mortgage  to  the  complainant  Woodhull.  Herring 
answered,  setting  up  that  the  consideration  of  the  note  and 
mortgage  was  the  purchase  price  of  land,  and  that  therefore 
the  note  was  usurious  as  to  all  interest  above  six  per  cent.  He 
alleged  that  he  had  paid  a  large  amount  as  interest,  and  in- 
sisted that  this  amount  should  be  applied  toward  the  discharge 
of  the  principal  and  lawful  interest.  Daniel  C.  and  Hezekiah 
H.  Mofiiatt  were  made  defendants,  among  others,  and  notice  to 
them  was  duly  published.  A  decree  was  entered  stating  that 
the  bill  was  taken  for  confessed  against  the  defendants  other 
than  Herring;  that  Herring  made  the  promissory  note;  that 
Woodhull  is  the  bona  fide  holder  and  indorsee  thereof  and 
assignee  of  the  mortgage;  that  the  same  are  now  due  and  un- 
paid, and  that  a  certain  sum  is  due  thereon,  and  decrees  that 
Herring  pay  such  sum  to  Woodhull,  or  that  the  premises  be 
sold.  On  appeal,  it  was  assigned  as  error  that  the  decree  de- 
clares Woodhull  to  be  the  indorsee  of  the  note,  when  in  bet 
it  was  not  negotiable,  and  was  not  indorsed  to  him;  that  no 
valid  assignment  of  more  than  a  moiety  of  the  note  and  mort- 
gage to  Woodhull  was  shown;  that  the  amount  found  due 
included  interest  computed  at  ten  per  cent  instead  of  at  six. 

Bumap  and  Harvey j  for  the  appellanta. 
/.  M.  WiglUf  for  the  appellee. 

By  Court,  Bbbbsb,  J.  The  first  point  made  in  this  ease  is, 
that  the  note  was  not  properly  indorsed,  the  transfer  being  on  the 
Cace  of  the  note.    Literally,  indorsement  means  a  writing,  tfi 
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dorse^  upon  the  back  of  the  bill  or  note.  But  it  is  well  estab- 
lished that,  though  such  is  its  import,  it  may  be  made  on  the 
face  of  the  bill,  and  numerous  indorsements  may  be  made  on 
a  separate  paper  called  an  aUonge:  Chitty  on  Bills,  227;  Yar* 
borrough  v.  Bank  of  England^  16  East,  12;  Rex  v.  Biggj  1  Stra. 
18;  Story  on  Promissory  Notes,  sec.  121;  Oibson  v.  PoweU^  6 
How.  (Miss.)  60.  And  any  form  is  sufficient  which  manifests 
an  intention  to  transfer  the  note:  Moies  v.  Birdy  11  Mass.  436 
[6  Am.  Dec.  179], 

This  indorsement  is  in  the  form  of  a  guaranty,  and  is  suffi- 
cient to  convey  and  transfer  the  title  in  the  note  to  the  holder 
as  an  indorsement:  Heaton  v.  Hvlbert^  8  Scam.  489;  Partridge 
Y.  DaviSy  20  Vt  499.    This  principle  is  weU  established. 

We  do  not  suppose  there  was  any  necessity  for  assigning 
the  mortgage.  When  the  note  was  indorsed,  that  carried  with 
it  the  mortgage,  the  note  being  the  principal  debt,  and  the 
mortgage  but  an  incident:  Lacas  v.  HarriSf  20  111.  165.  By 
the  indorsement  of  the  note  and  mortgage  by  Benjamin  Mof- 
fatt  to  Daniel  C.  and  Hezekiah  H.  Moffatt,  they  became  en- 
titled each  to  one  half  the  note  and  its  proceeds,  and  to  one 
half  the  mortgage  security,  and  no.  more;  and  neither  one 
could  transfer  any  other  or  greater  interest  in  the  same. 

The  bill  filed  by  appellee  claimed  the  whole  interest  by 
virtue  of  the  assignment  of  Daniel  C.  Moffatt  to  him,  and  the 
decree  passed  to  that  extent,  declaring  the  apjMllee  the  owner 
of  the  whole  mortgage,  and  of  the  moneys  that  should  arise 
from  the  sale  of  the  mortgaged  premises. 

He  insists  here,  as  there  was  a  charge  in  the  bill  that  Hese- 
kiah  H.  Moffatt  had  authorized  Daniel  C.  Moffatt  to  assign 
the  mortgage  and  deliver  the  note  and  mortgage  to  appellant, 
and  as  that  charge  was  not  denied  by  H.  H.  Moffatt,  it  must 
be  taken  for  true,  and  must  bind  him.  There  was  no  actual 
notice  to  either  of  the  Moffatts,  by  summons,  of  the  pendency 
of  the  bill,  but  a  publication  only,  and  on  their  non-appear- 
ance, their  default  was  entered,  and  the  matters  in  the  bill 
taken  as  confessed.  We  should  think,  as  notice  by  publica- 
tion is  by  law  a  sufficient  notice,  the  parties  so  notified  must 
be  deemed  to  be  in  court,  and  subject  to  any  legal  decree  or 
judgment  of  the  court,  and  that  H.  H.  Moffatt,  by  his  default, 
is  precluded  from  denjring  the  fact  of  the  assignment  of  the 
mortgage,  and  of  his  interest  in  it 

The  appellant  sets  up,  as  a  part  of  his  defense,  that  the  note 
was  for  a  usurious  consideration,  and  submits  proof  that  the 
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note  was  given  fitr  the  purchase  price  of  a  tract  of  land,  and 
for  nothing  else,  and  that  ten  per  cent  interest  was  reserved 
thereon. 

This  note  was  made  in  1854,  while  the  first  three  sections  of 
the  act  of  1849,  regulating  interest,  were  in  force.  By  those 
sections  but  six  per  cent  interest  could  be  reserved  on  such  a 
contract  The  appellant  shows  that  he  has  paid  a  large  por- 
tion of  interest  computed  at  ten  per  cent  per  annum.  This  he 
may  avoid,  and  the  decree  for  more  than  six  per  cent  per  an- 
num is  erroneous.  The  bill  and  exhibits  and  testimony  will 
be  referred  to  the  master  in  chancery,  to  take  an  account  of 
interest  paid  over  and  above  six  per  centum  per  annum,  and 
the  interest  calculated  at  six  per  centum  per  annum,  and  no 
more,  which,  with  the  principal  sum  added,  will  be  the  amount 
of  the  sum  which  the  circuit  court  of  Winnebago  County  will 
render  in  the  cause.  The  costs  of  this  court  to  be  equally 
divided  between  the  parties. 

Decree  modified. 

AauonaHT  ov  Dm  Oabbus  with  It  ItoooAOB:  Pertini  r.  Sterne,  76 
Am.  Dm.  72;  note  76.  The  principal  OMe  ii  oitad  to  thi*  efibet  in  Cuahman 
T.  same,  69  m.  510. 

USUUOUB  OOHTRAOT,  BlOOVSBr  <XW  TsaCIBAL  AND   IllTERIST  05:    PhilO' 

de^pkia  etc  M.  M,  (Mk  r.  Lewis,  75  Am.  Deo.  574  note  577.  Ezcees  of  interest 
paid  beyond  l^gid  nte  may  be  credited:  See  Lockwood  r.  Mitchell,  70  Am. 
Deo.  7a. 

liataBSMMMBT  MUST  BB  lluis  OH  IiTSTBUMEiiT  AstiQXXD  or  on  aome  paper 
aooconpanying  it  at  the  time  the  bill  paaaea:  BmdBnerr.  Seal  Eitaie  Bank,  41 
Am.  Deo.  106. 


Clauseb  v.  Stonb. 

r»  iLUirou,  U4.] 
Bvui  THAT  QBjBonoirs  TO  BvmxNOB  1CU8T  Bs  Braomo  Amjis  onlt  to 
Such  OBJSOnoNS  aa  can  be  obriated  by  other  evidence,  or  by  the  act  of 
the  party  or  the  oonrt. 

WOBM   ''WIIH  BzaBAZfOB**  Uf  KOTB  ABB  UbMBANDTO,   AKD  MAT  BB  R» 

jBonu)  aa  saxplaaage»  and  theref <»e  do  not  affeot  the  note  in  any  way. 

Assumpsit  on  a  promissory  note  by  Stone  against  Clauser 
and  another,  the  makers  thereof.  The  defendants  objected  to 
the  admission  of  the  note  in  evidence,  and  the  objection  being 
overmled,  excepted.  Judgment  for  the  plaintiff;  motion  for 
Dew  trial  overruled,  and  appeal.    The  opinion  states  the  case. 
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B.  8.  Prettyman  and  N.  W.  Qreen^  for  the  appellants. 
JameM  RoberUj  for  the  appellee. 

By  Conrty  Bbessb,  J.  The  general  role  is,  unquestionablj^ 
as  stated  by  the  appellee's  counsel,  that  objections  on  the  trial, 
to  a  paper  or  other  eyidence,  must  be  specially  pointed  out,  so 
that  they  may  be  obviated,  if  possible.  But  this  rule  applies 
only  to  cases  where  the  objection  can  be  removed  by  evidence, 
or  by  the  act  of  the  party  under  the  sanction  of  the  court,  or 
by  the  action  of  the  court  itself:  Jackson  v.  Van  Sehaieky  5 
Cow.  128;  Harmon  v.  .Thornton^  2  Scam.  855. 

The  bill  of  exceptions  in  the  case  shows  the  note  declared 
on  was  made  payable  to  the  order  of  B.  L.  Merrill  &  Co.,  and 
indorsed:  ^'Pay  C.  A.  Rupert  A  Ca,  or  order,  for  collection." 
The  suit  is  brought  by  George  H.  Stone,  and  in  his  name,  and 
on  his  own  showing,  the  note  was  the  property  of  Rupert  & 
Co.  It  would  hardly  be  allowed  on  the  trial  that  Rupert'ft 
Co.  should  indorse  the  note  to  the  plaintiff.  That  would  not 
obviate  the  difficulty,  for  the  plaintiff  must  show  he  had  title 
to  the  note  at  the  time  the  suit  was  brought  This,  then,  was 
an  objection  which  could  not  have  been  obviated,  if  specifically 
pointed  out.  The  cases  of  Porter  v.  Cvshmanj  19  HL  572, 
Moore  v.  MafUy  25  Id.  848,  and  Diz  v.  Mer.  In$.  Co.,  22  Id. 
272,  do  not  materially  differ  from  this  in  principle. 

As  to  the  objection  that  the  note  is  not  a  promissory  note 
under  our  statute,  or  by  the  law  merchant,  because  it  is  pay- 
able  ^'  with  exchange,"  and  therefore  like  Ihe  case  of  Lotoe  y. 
Bl%8$,  24  Id.  168  [76  Am.  Dec.  742].  In  that  case,  the  note 
was  payable  ^^  with  current  exchange  on  New  Yolrk" — in  thiS| 
simply  ^'with  exchange,"  which  are  unmeaning,  and  can  be 
rejected  as  surplusage.  They  certainly  do  not  inake  the  note 
void. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


FluyMm  TO  Pat  Sun  OiMT^nt  "with  Ouuuuit  Bin  ov  ! 
»OT  PBOMnBOBr  Kons  Lo¥mr.  BUm,  78  Am.  Deo.  74  and nots 746^  «iM 
tnd  diatingiiished  in  the  prindptl  osm. 

BvmKNOi  mm  bb  OsjaonD  to  whdt  OimxD:  OJXlmfk  t.  SmUh,  jM; 
p.32S;  BeaT.SyerRm»77AnLl>ecl42;  Chtmr,  JJoniilkM, Id. 296, note 802) 
taege  r.  Bomktix,  76  Id.  1S9,  note  202;  Jfodb  t.  Home,  76  Id.  H  nots  ML 
Objectum  to  eridenoa  on  a  tpeoifio  groqnd,  which  might  haTa  baan  obriatad 
had  the  objaotioii  been  made  in  the  lower  oonrt,  cannot  be  raiaed  for  the  fifsl 
time  in  the  appeUate  oourt:  Momk  ▼.  fform,  mprtu  Bnt  thoa^  the  lailnra 
to  object  to  the  introduction  of  a  written  inatnmMnt  in  aridoiioe  ia  aa 
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•dmlMJcin  ihftt  tlM  fartnnnmit  is  evidenoe,  it  ii  not  an  a^Tniirifln  that  it  It 
jefltoimit  eridenoa  to  anstaln  a  jndgmont:  Lowe  ▼.  BUsi,  78  Id.  472;  OiOetpk 
T.  SmUkf  potif  p.  SS8.  nia  general  rale  is,  howerer,  tiiat  the  groonds  of  ob> 
Jaetion  ahoold  be  stated:  AiKldhzfT.  Jfo^bM^  74  Id.  807,  note  968. 


MooBB  V.  Dunning. 

|»  ILUHOIS,  ISOLJ 

r  btHobbavo^  Ijlayisq  his  Pamilt  SmL  Oouuf  mo  HomsnuD^ 
Is  not  an  abandonment  of  the  homestead.  It  stiU  oontinnes  to  be  the 
home  and  residence  of  the  hnsband  as  well  as  of  his  family,  at  least  until 
it  is  proved  that  he  has  acquired  a  residenoe  elsewhere. 

Ejscthbnt  by  DunniDg  against  Moore.  The  plaintiff 
daimed  under  a  sale  under  a  trust  deed  made  by  the  defend- 
ant and  wife.  The  defendant  claimed  the  property  as  a  home- 
stead. Verdict  and  judgment  for  the  plaintiff,  motion  for  new 
trial  overruledy  and  appeal 

OhveTj  Cookj  arid  CampbMj  for  the  appellant. 

/.  M.  Wighty  for  the  appellee. 

By  Court,  Caton,  C.  J.  This  trust  4eed  was  not  acknowl- 
edged, as  required  by  the  statute,  in  order  to  release  the  home- 
stead. Consequentiy,  if  it  still  continued  to  be  the  homestead 
of  the  family,  it  remained  unaffected  by  that  deed,  even  if  the 
deed  could  take  effect  after  that,  which  is  a  point  we  do  not 
now  decide.  The  only  question  therefore  is,  whether  the 
desertion  by  the  husband,  leaving  his  fEtmily  still  occupying 
the  homestead,  was  an  abandonment  of  it  as  a  homestead. 
To  this  there  can  be  but  one  answer,  which  is  in  the  negative. 
This  place  still  continued  the  home  and  residence  of  the  hus- 
band, as  well  as  his  family,  at  least  until  it  is  proved  that  he 
had  acquired  a  home  and  a  settiement  elsewhere,  and  this  the 
law  can  never  assume  he  has  done.  The  presumption  is  that 
be  continues  a  wanderer,  without  a  home,  until  he  returns  to 
his  duty  and  his  family. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Abahdokmsnt  of  Hoiostead^  What  Constitutis:  SttTumUnson  t. 
Swiimq^,  76  Am.  Dec  432,  and  note  439;  Ouhd  v.  Ouiod,  Id.  441;  note  to 
Taiflor  ▼.  JJargous,  60  Id.  607-616.  Desertion  of  the  family  by  the  husband, 
etiU  leaving  hie  family  oocnpying  the  homestead,  is  not  an  abandonment  of  th« 
homestead:  WMUy.  Clark,  26 HI  289;  Bvckr,  Ctynlogue,  49  Id.  394;  BUuid^ 
¥.  AuKer,  72  Mo.  35;  In  rt  Pratt,  I  Flipp.  355,  citing  the  principal  case. 
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FiTzoL^BON  V.  Laze. 

[»  ILLIKOIB,  165.] 
RlOORD  OV  OVABSMASTft  SaLS  IS  Al>MI88IBLB  IN  DXTINSS  TO  EnoniEfT  in 

'  behalf  of  cno  emimnig  under  eiic/i  sale,  if  the  court  ordering  theule  had 
jnnadictfdn  to  make  the  order. 
To  Girm  Goubt  JuusDicnnoN  to  Dmoaer  Guabdiak's  Sale,  enough  mnit 
appear  either  in  the  application  or  vhe  order  or  somewhere  on  the  face 
of  the  proceedings  to  call  upon  the  court  to  proceed  to  act 

UZNORS  IflBD  NOT  BX  MaBS  PaXTHS  TO  PBOOXXDHCQ  BT  THKZR  GUAKDIAF 

to  procure  an  order  of  sale  of  their  property,  as  the  application  is  for 

their  benefit. 
Whrhkb  Oms  07  Two  GvABDiAHs  Naked  m  Will  has  Authokitt  to 

InariTUTM  PBOOiXDiiroB  for  sale  of  ward's  property  is  for  the  court  to 

determine  upon  the  hearing  of  the  petition,  and  is  not  the  subject  of  odl- 

lateral  inquiry. 
Wbrsxb  Guabdiav's  Salb  d  ur  Gomflianob  with  Obdbb  is  for  the 

court  to  determine  upon  coofimtation  of  the  sale,  and  is  not  the  subject 

of  collateral  inquiry. 
Obskb  DmcusiNQ  PBOonDnio  Entkbbd  bt  Misxakb  asteb  Dbqbxb  and 

bef <»e  confirmation  of  guardian's  sale  will  not  Taoate  the  order  of  sale 

or  revoke  the  authority  of  the  guardian  to  selL 

PUBOKAaiB  OV  LaKD  AT  GuABDIAB's  SaLB  is  HOT  BlSPOBBIBLB  BOB  RbBOBS 

07  GouBT  in  directing  the  application  of  the  proceeds  thereof. 

Bjecthent.  The  plaintiffB  claimed  as  deTisees  of  Patrick 
Fitzgibbon,  deceased.  The  defendants  claimed  under  a  guar- 
dian's sale  of  the  land  as  the  property  of  the  plaintiffs,  who 
were  his  wards  at  the  time  of  the  sale.  To  the  introduction 
of  the  record  of  the  guardian's  sale,  the  plaintiffs  objected. 
The  court  found  for  the  defendants.  Motion  for  a  new  trial 
was  overruled,  and  the  plaintiffs  excepted. 

Van  Buren  and  Oary^  for  the  plainti£b  in  error. 

Ho9mer  and  Peek^  and  Waite  and  Towne^  tar  the  defendantf 
in  error. 

By  Court,  Caton,  C.  J.  The  whole  of  this  case  depends 
upon  the  admissibility  of  the  record  of  the  guardian's  sale. 
That  was  the  record  of  a  court  authorized  by  our  law  to  order 
sales  by  guardians  of  the  estates  of  in&nts  for  their  support 
or  for  reinvestment  This  record  is  offered  in  defense  of  an 
action  of  ejectment  by  one  claiming  under  the  guardian's  sale. 
It  really  seems  difficult  for  even  good  lawyers  to  appreciate 
the  difference  between  such  a  case  and  a  direct  proceeding 
upon  such  a  record  for  the  purpose  of  reversing  the  order  of 
the  court,  although  almost  eveiy  volume  of  our  reports  might 
teach  them  the  difference.    In  a  ooUateral  action  like  this, 
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such  a  decree,  let  it  be  never  bo  erroneous,  is  just  as  valid  and 
binding  as  if  it  were  regular  in  every  particular,  if  the  court 
had  jurisdiction  to  render  it  This  question  of  jurisdiction  is 
the  only  one  which  can  now  be  inquired  into.  What,  then, 
will  give  the  court  jurisdiction?  This  question  we  have  often 
answered.  We  will  quote  the  answer  given  in  Yotmg  v. 
Lorain,  11  HL  637  [62  Am.  Dec.  463]:  ''They  all  agree  that 
enough  must  appear  either  in  the  application  or  the  order,  or 
at  least  somewhere  on  the  face  of  the  proceeding,  to  call  upon 
the  court  to  proceed  to  act;  and  all  agree  that  when  that 
does  appear,  then  the  court  has  properly  acquired  jurisdic- 
tion; or  in  other  words,  is  properly  set  to  work.'' 

Now,  this  petition  contains  all  that  the  statute  requires  to 
authorize  the  court  to  order  a  sale  of  the  minors'  estate  for 
iheir  support  It  states  that  the  petitioner  is  testamentary 
guardian  of  these  minors,  naming  them;  that  he  has  faith- 
fully applied  all  the  personal  property  belonging  to  the  estate, 
and  that  he  has  not  personal  estate  sufficient  in  his  hands  for 
their  education  and  support;  that  the  minors  have  real  estate, 
describing  it,  which  he  asks  to  have  sold,  and  the  proceeds 
applied  to  their  support  and  education.  The  first  objection  is, 
that  the  minors  were  not  parties  to  the  proceeding.  This  was 
not  necessary,  as  the  application  was  for  their  benefit:  Mason 
V.  Watty  4  Scam.  127;  and  this  case  was  approved  and  followed 
in  several  cases  at  the  last  term,  not  yet  reported:  See  Stow  v. 
KimbaU,  28  HI.  93.  The  next  is,  that  the  petitioner  could  not 
alone,  without  joining  the  other  guardian  named  in  the  will, 
properly  institute  that  proceeding.  Whether  the  petitioner 
was  the  guardian,  and  had  authority  to  institute  the  proceed- 
ing, was  for  that  court  to  determine  when  it  heard  the  petition. 
It  decided  he  was,  by  granting  the  order,  and  we  cannot  re- 
verse that  decision  here.  Again,  it  is  said  that  the  sale  was 
not  in  compliance  with  the  order  of  the  court  That  was  for 
that  court  to  determine  when  it  approved  of  the  sale.  We 
cannot  inquire  into  any  such  irregularity.  Again,  it  is  said 
the  proceeding  was  dismissed  before  the  sale  was  approved. 
After  the  decree,  and  before  the  report  of  the  sale  by  the  guar- 
dian, by  mistake  an  order  was  entered,  purporting  to  dismiss 
the  proceeding.  That  did  not  vacate  tiie  order  of  sale,  nor 
revoke  the  authority  of  the  guardian  to  seU,  and  to  report  the 
Bale  to  the  court;  and  when  such  report  was  made,  it  was  the 
duty  of  the  court  to  act  upon  it.  This  was  done,  and  the  sale 
approved.    Although  the  court  formally  vacated  the  order 
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entered  diflmifwing  the  proceeding,  yet  this  was  not  necessary. 
The  last  objection  is,  tiiat  the  lands  of  two  of  the  minors  could 
not  be  applied,  in  whole  or  in  part,  to  the  support  of  the  other. 
It  was  not  for  the  court  to  inquire  in  this  case  what  was  done 
with  the  money.  If  the  court  erred  in  directing  an  improper 
application  of  the  money,  the  purchaser  was  not  responsible 
tor  that.  It  was  sufficient  for  him  to  see  that  there  was  an 
order  for  the  sale  of  the  land  made  by  a  court  which  had 
jurisdiction  to  make  the  order.  Such  was  undoubtedly  the 
ease,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

Wmor  JuBiBDionoiriL  FAon  AmuB  nr  Rioobi>  ov  PBOBAn  Ooktst* 
Dbqbu  CAiOTOT  BS  Ck>ixiTERAiJ.T  AxTAGKXD:  Booi  T.  McForrin,  75  Am. 
Deo.  49^  and  note  61;  M<mk  r.  Borne,  Id.  94;  Simmi  r.  AUm,  76  Id.  651; 
Skverl^r.8waii^7bld.68liaiibaUr.Mkld.21Z,wA»2l9.  If  the p^ 
tMtd  ooort  Sfoqiiired  jnriidifltioin,  mere  imgnlaiitiM  in  its  pfooeadingB  do 
not  iiiTBlidata  them:  BMball  t.  Fkk,  tutpra;  and  wfaeUier  oonrts  of  probate 
«•  ooorti  of  general  or  limited  jnriadictioii,  see  Id.;  Overmen  </  the  Poor  t. 
(hUVert  TJ  Id.  265,  and  caees  oited  in  tlie  note  266.  The  Jndgmenta  and 
decreee  of  oonrts  having  Jnrisdiotum  of  the  partiea  and  ■nbjeet-matter  cannot 
be  eoUateraUy  impeadied:  Boekm  etc  M.  R.  Oorp.  t.  Bparhamkt  79  Id.  750^ 
endnote;  lAtpeoomibY.  PoeteU,  77  Id.  651;  MartkY,  Sattem R,  R.  Co.,  Id.  732; 
WdOaee  ▼.  Broum,  76  Id.  421;  Rape  t.  HeaUm,  Id.  269.  The  principal  case 
is  eited  to  the  point  that  when  the  jurisdiction  of  the  conrt  over  partiea  and 
sab jeot-matter  is  ahown  by  the  reoord,  the  decree  or  order  of  ooort  cannot  be 
collaterally  attacked:  Rkharde  t.  People,  81  DL  654;  Chicago  etc.  R.  R.  Co, 
T.  Chamberlaim,  84  Id.  843;  Searter.  OaOfraUh,  73  Id.  271;  BotUoiek  ▼.  Skhmer, 
80  Id.  154.  ''When  the  validity  of  acta  done  nnder  a  judicial  proceeding  is 
collaterally  called  in  question^  we  bare  to  look  only  to  the  juriedictiony  and 
if  that  is  found  to  hare  ezisted»  then  it  matters  not  how  erroneoos  the  pro- 
ceedings of  the  court  may  hare  been,  the  rights  of  third  persona  acq[uired 
while  such  proceedings  were  unreveisedy  and  by  Tirtoe  of  them  must  be  pro- 
tected:" Cfoud^Y.  Baa,  36  Id.  319;  F^aaterr.  J7eming,S6lL4Sa,  citing  the 
principal  case. 

Faoib  OiYiiro  JuBiaDicrnon  to  Ordib  Ojjavdias'b  Sals  must  appear 
acBewhere  on  the  record:  Tomig  t.  Lorain,  52  Am.  Dec.  463. 

Biracrr  akd  NBaBssmr  ov  Cokubmatioh  ov  Pbobatb  Salb:  See  EvtUm 
T.  Wiaiama,  76  Am.  Dea  297,  and  note  307;  Monk  t.  ffonte,  75  Id.  94»  and 
note  98;  note  to  Burne  t.  HamiUon*e  Adm'r,  70  Id.  579;  PeiMi  ▼.  Beieey,  68 
Id.  597. 

Whether  Wabdb  mitst  bb  Mads  Paxtiss  to  PBoossDmo  bt  Qvaxdus 
to  obtain  order  of  sale  of  ward'a  property,  see  Moore  ▼.  J7ood;  70  Am.  Deo. 
210^  holding  the  affirmatiye. 

PUBCHASEB    7R0M    EzBOUTOB   HXSD   HOT   LoOK  TO  APFUOATION  07   PUB- 

OHASE-MOKBT  as  a  general  role:  Bond  v.  Zeigler,  44  Am.  Dec  656.  The 
principal  case  is  cited  to  the  point  that  a  purchaser  at  a  guardian's  sale  is  not 
responsible  for  the  order  of  the  court  in  appropriating  the  money  realised 
from  the  sale:  Mulford  v.  Stalmnbaek,  46  DL  3ia 
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Perkins  v.  Gonant. 

r29  lUJMatM,  IBl] 
iir#fyaAaoiE  OAHHOT  liADiTAiir  Aciioir  TO  BiooviE  Vmnaam  LfTiBBn, 
MOaoted  bj  nle  of  moortgaged  pramises  imdar  power  of  nle  eo^^ 
Boti^age  deed;  and  the  fact  that  the  exeoation  of  the  power  was  agahial 
the  wiabea  of  tiie  debtor  at  the  time  doee  not  aid  him. 

CAn  for  mone J  had  and  received*  Judgment  tot  defend- 
^mi^  and  plaintiffs  motion  for  a  new  trial  overmled. 

/.  H.  Maybome^  for  the  plaintiff  in  error. 

nuo  amd  Smithy  for  the  defendant  in  enor. 

By  Court,  Walksb,  J.  This  record  presents  the  question, 
Vhether  the  mortgagor  may  maintain  an  action  to  recoyer 
imck  nsnrioos  interest,  collected  by  a  sale  of  the  mortgaged 
Vremises,  under  a  power  of  sale  contained  in  the  mortgage 
leed.  It  appears  that  I14D  of  nsnry  was  inserted  in  the  note, 
which,  with  ten  per  cent  interest  thereon  for  two  years,  would 
amount  to  the  sum  of  1168  of  usury  received  by  defendant  in 
error.  Something  more  than  two  years  after  the  maturity  of 
the  note  the  mortgagee  proceeded  to  sell  the  land,  had  it  bid 
off  by  Acres,  conveyed  it  to  him,  and  then  received  from  him  a 
reconveyance  of  the  premises  from  Acres  to  himself.  Whether 
defendant  in  error  strictly  pursued  his  power  in  making  the 
sale  so  as  to  pass  the  title,  is  a  question  not  now  before  the 
court  Whether  he,  as  a  trustee,  could  become  a  purchaser  at 
a  saleof  the  trust  property,  by  employing  an  agent  to  bid  it  in, 
and  whether  a  purchaser  from  him,  if  he  had  no  such  power, 
would  take  the  title,  are  questions  not  now  necessary  to  be 
determined. 

In  the  case  otHaddin  v.  IwnU^  24  HL  881,  the  majority  of 
the  court  held  that  usurious  interest  cannot  be  recovered  back 
after  it  has  been  paid,  nor  set  off  against  a  different  demand 
from  that  upon  which  the  usurious  interest  was  paid.  This  is 
rq^rded  as  the  settled  doctrine  of  the  court  The  question 
is  then  presented  whether  the  same  rule  applies  to  involuntary 
payments  or  forced  collection.  If  collected  under  a  judg- 
ment or  decree,  there  can  be  no  question  that  the  debtor 
would  be  estopped  from  recovering  it  back,  his  only  means 
of  avoiding  the  effect  of  his  agreement  for  its  payment  being 
by  a  defense  to  a  recovery  on  the  debt  upon  which  it  had  been 
paid.    When  it  was  collected  in  this  case,  it  was  by  virtue  of 

authority  emanating  directiy  from  himself  to  make  the  sale 
Am.  Dm.  veil.  Lzzs— an 
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for  the  purpofle.  The  sale  haTing  been  made  by  anthoritj 
from  hiiniBel^  it  must  be  regarded  as  with  his  assenti  and  as 
his  own  voluntary  act,  as  though  he  had  made  the  sale  in 
person  and  then  paid  the  money.  There  was  no  coercion  in 
executing  the  power  authorizing  the  sale,  and  as  it  was  per* 
mitted  to  be  executed  and  carried  out  by  asale  of  the  prop- 
erty, howeyer  much  against  the  wishes  of  the  debtor  at  the 
time,  there  can  be  no  cause  of  recovery* 

Some  stress  was  placed  upon  the  fact  that  plaintiff  in  error 
liad  made  an  effort  to  obtain  an  injunction  to  restrain  the 
sale,  which  was  reftised  by  the  master.  And  that  he  was  pre- 
vented from  applying  to  the  judge  of  the  circuit  court  for  the 
purpose  by  his  absence  from  home.  There  is  nothing  in  the 
record  from  which  it  appears  that  he  presented  such  a  case  as 
warranted  the  granting  an  iiyunction.  But  even  if  it  did 
appear,  a  court  of  law  is  powerless  to  afford  equitable  relief 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Bioovxar  ov  Mosm'  Pim  am  Usdst:  8m  Zeigkr  t.  Seott,  64  Am.  Deo. 
t96,  and  note  trMtmf  the  nibJMt  400-402;  Ni(M$  r.  BeOoum,  Id.  85^  and 
note  88.  Dm  principal  oaae  It  cited  to  the  point  that  nsoiy  paid  cannot  be 
roooTcrod  baoks  Bammif  t.  Ptrkiff  84  DL  608;  and  thia  role  appliea  to  inrol- 
ontaiy  paymanta  and  forced  colleotiona:  Mcmmif  t.  StodsUm^  Id.  812.  In 
Omritr  t.  Mmta^  89  Id.  646^  646^  it  ia  held,  citing  the  principal  oaae,  that  ad- 
mitting that  at  common  law,  naoriooa  interest  can  be  recovered  back,  yet  it 
cannot  be  recovered  back  trader  the  lUinoia  atatate  of  1857;  and  that  mon^ 
ocUectad  npcn  ccUaterala  mnat  be  conaidered  aa  money  volnntarily  paid,  abd 
If  niofy  la  coDcctadt  it  cannot  be  recorered  back. 


Jenbson  V.  Garden. 

[29  ILUICOIB,  199.] 
ICOVBT  BOSBOWID  OV  ThOLD  PbBSON  and  ImrBSTBD  m  PUBOBASS  Of  hkxm 

ia  not  porohaae  money  within  meaning  of  Blinoia  dower  law. 

Bill  for  foreclosure  of  mortgage  by  Garden  against  Jeneeon 
and  wife.  It  was  alleged  that  the  defendant,  Jeneeon,  poi^ 
chased  the  mortgaged  premises  for  about  four  thousand  dol* 
lars,  and  for  the  purpose  of  paying  the  purchase-money  to  his 
grantor  borrowed  of  the  complainant  one  thousand  dollars 
and  paid  it  to  his  grantor  for  that  purpose  alone;  that  Jeneson 
executed  to  the  complainant  his  promissory  note  for  the 
amount  bonowed*  and  at  the  same  time  executed  to  him  a 
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mortgage  of  the  purchased  premises  to  seowte  the  payment 
thereofl  A  decree  of  foreclosure  was  rendered,  debarring  the 
wife  of  Jeneson  from  the  right  of  dower. 

Cfeorge  Herbert^  for  the  plaintiffs  in  error. 

Snapp  and  BreeHnridgej  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  This  was  not  purchase-money, 
within  the  meaning  of  our  dower  law.  That  means  money 
due  the  vendor  for  land  purchased, on  a  credit,  and  does  not 
mean  money  borrowed  of  a  third  person  and  invested  in  the 
purchase  of  the  land.  When  sifted  out,  this  is  the  only  question 
there  is  in  this  case  which  requires  notice.  On  the  foreclosure 
of  a  mortgage  given  for  such  purchase-money  as  this,  the  de- 
cree bars  the  wife's  dower.  The  meaning  of  the  statute  is  so 
obvious  that  it  requires  no  serious  argument. 

There  might  be  a  question  whether  the  order  entering  the 

de&ult  of  the  defendants  was  equivalent  to  an  order  taking 

,  the  bill  as  confessed,  but  as  that  is  not  again  likely  to  arise  in 

this  or  another  suit^  we  pass  it  without  consideration.    The 

decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 

DowxB  nr  Lahd  Pubgbasid  avb  Co«ixiiPOKAHaouiLT  MeuoAaiD  Bum. 
to  ■aeore  the  puwthMe'TnoiMy:  See  AIom  t.  Xq^refre^  60  Am.  Deo.  2M|  Bmkk 
T.  Burnley,  58  Id.  771. 


Murphy  v.  GmoAoa 

{»  nmroxi^  fTVi] 

Omr  n  mat  Liixlb  loa  Damaois  Asmaa  wmsm  TBisimtim  ov  m  Av* 
TBOBITT  in  aUowing  a  nilioed  track  to  be  laid  iaaetreel^  crlnndeiBf 
the  grade  of  a  itreet. 

b  n  iMHTiDusm  Usb  cm  Sxbxr  oa  Highway  bt  Girr  to  allow  niboad 
track  to  be  laid  in  i%, 

Habmuum  Claubs  or  Dud  ComvBimo  Lafd  to  Cmr  loa  Pubpoos  oi 
SfBBsr,  and  none  other,  doea  not  reatrict  oitj  in  the  nae  ol  the  atreet, 
bat  tta  power  over  aooh  atreet  will  be  the  aame  aa  orer  any  other;  and 
it  may  laiae  the  grade  andpermitarailroadtraok  to  be  laid  therein  with- 
out becoming  liable  in  daniagea. 

Case  against'  the  city  of  Chicago  for  an  alleged  breach  of 
duty  arising  as  claimed  out  of  a  contract  between  the  parties. 
The  plaintiff  was  the  owner  of  land  fronting  on  West  Water 
Street,  between  Lake  and  Randolph  streets.  There  had  been 
conflicting  claims  of  title  between  the  property  owners  along 
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West  Water  Street  and  the  dty,  which  were  oompromiBed  by 
mutual  deeds  between  the  parties,  by  which  the  dty  conveyed 
the  site  of  the  old  West  Water  Street  to  the  property  owners, 
and  the  projMrty  owners  conveyed  to  the  city  a  site  for  a  new 
West  Water  Street,  the  transaction  having  the  effect  to  move 
West  Water  Street  in  a  westerly  direction  the  width  of  the 
street.  In  the  plaintiff's  conveyance  of  the  portion  of  her  lot 
to  be  taken  for  the  new  street,  it  was  set  forth  that  the  city  was 
to  have  and  to  hold  the  said  premises  as  and  for  a  public 
street  or  highway  in  said  city,  to  be  used  as  such  and  for  no 
other  nse,  object,  or  purpose  whatsoever.  The  plaintiff  erected 
upon  the  property  thus  acquired  several  valuable  buildings 
abutting  on  the  new  street,  the  chief  value  of  which  consisted 
in  the  use  of  the  new  street  by  means  of  which  access  was  had 
to  Lake  and  Randolph  streets,  and  there  was  no  other  means 
of  access  to  the  premises.  The  city  afterwards  passed  an  or- 
dinance permitting  certain  railroad  companies  to  lay  and  use 
railroad  tracks  upon  the  new  West  Water  Street,  and  to  tun- 
nel Randolph  and  Lake  streets,  and  to  carry  those  streets  over 
the  railway  and  over  West  Water  Street,  and  to  use  the  same 
for  an  unlimited  time.  A  railway  company  built  its  track  on 
West  Water  Street,  rendering  the  street  impassable  in  so 
doing,  and  built  walls  and  embankments  twenty-three  feet 
high  on  West  Water  Street  at  the  intersections  of  Randolph 
and  Lake  streets.  By  reason  of  this,  all  access  from  Lake  or 
Randolph  Street  to  the  new  street,  except  down  a  long  flight 
of  stairs,  was  cut  off,  and  the  street,  it  was  alleged,  was  effectu- 
ally closed  up  for  all  purposes  except  those  of  the  railroad 
company,  and  therefore  the  plaintiff's  premises  were  made 
wholly  untenantable  and  largely  diminished  in  value, 
demurrer  to  the  declaration  was  sustained. 

BeaUiy  MeAUiitery  and  Jewetty  for  the  plaintiff  in  error. 
B.  F.  AyeTj  for  the  city. 

By  Court,  Gaton,  C.  J.  After  all,  the  whole  of  this  case  is 
resolved  into  this  rimple  inquiry,  whether  the  conmion  coun- 
cil has  exceeded  its  legitimate  authority  in  allowing  the  rail- 
road track  to  be  laid  in  Water  Street,  and  in  raising  the  grade 
of  Randolph  Street  so  as  to  pass  over  Water  Street.  If  it  has 
not,  the  law  is  too  well  settled  to  admit  of  dispute  at  this  day 
that  the  dty  is  not  liable  for  damages  resulting  from  the  exer- 
dse  of  such  lawful  authority. 

We  have  no  doubt  that  the  habendum  clause  of  the  deed,  by 
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which  the  plaintiff  oonyeyed  a  portion  of  Water  Street  to  the 
oityy  tot  the  purposes  of  a  street,  and  none  other,  restricts  the 
use  of  the  premises  to  that  of  a  street  alone.  But  they  have 
no  right  to  use  any  of  the  other  streets  of  the  city  for  purposes 
other  than  those  of  streets.  Their  power  over  this  is  the  same 
as  over  any  other  street — neither  more  nor  less.  Then  the 
qoestion  recurs,  What  is  the  legitimate  use  of  the  street  by 
the  common  coundi?  That,  too,  is  well  settled.  It  is  the 
settled  law  of  this  court,  as  well  as  in  most  of  the  other  states 
of  this  Union,  that  it  is  a  legitimate  use  of  a  street  or  high- 
way to  allow  a  railroad  track  to  be  laid  down  in  it,  and  for 
doing  so,  the  city  is  not  liable  for  any  damages  which  may 
accrue  to  indiyiduals.  Cases  are  constantly  occurring  where 
faidiTiduals  are  incommoded,  and  thus  really  damaged,  in 
this  way,  tar  which  the  law  can  afford  no  remedy.  Some- 
times portions  of  a  street  are  occupied  by  building  materials, 
to  the  great  inconyenience  of  a  neighbor;  but  he  must  submit 
to  it  from  neoessify,  and  without  compensation. 

So^  too,  of  the  complaint  that  the  grade  of  Randolph  Street 
has  been  raised  at  the  crossing  of  Water  Street,  so  as  to  pre- 
clude passage  from  one  to  the  other,  except  by  a  flight  of 
stairs.  The  grade  of  streets  is  within  the  exclusiYe  control  of 
the  common  counoU,  and  the  law  is  well  settled  that  individu- 
als who  are  discommoded  thereby  must  submit,  without  com- 
pensation, to  such  improvements  for  the  genend  good.  The 
grade  of  the  streets  in  a  large  portion  of  this  very  city  has 
been  so  raised  as  to  compel  proprietors  to  raise  their  buildings, 
at  a  very  great  expense;  but  we  have  decided,  fdllowing  a  rule 
well  settled  elsewhere,  that  the  city  may  do  this  without  com- 
pensation to  the  owners  of  property  upon  the  street  It  seems 
tons  that  all  the  principles  involved  in  this  case  have  been  long 
and  well  settled,  and  we  can  have  no  difficulty  in  arriving  at 
a  satis£AOtory  conclusion.  Indeed,  it  is  impossible  to  arrive  at 
but  one  conclusion  without  overturning  principles  of  law  long 
settled  and  well  established. 

We  must  affirm  the  judgment. 

Judgment  affirmed. 

Cmr  D  vor  Liablb  iob  CkureiQUBffTLU.  Dnuon  aoaming  bam  tiis 
gnding  or  impfof^remfliit  of  streets:  Jfoyor  eU,  qf  Borne  t.  Onibergt  78  Am. 
Deo.  74S^  snd  note  750;  see  9^MoOU^<^SuPaidy.  Stim,  74  Id.  753,  and  nott 
761»  762.  The  prinoipsl  ease  is  dted  to  the  point  that  there  oan  be  no  reoor- 
sty  by  an  adjacent  property  holder  on  streets,  the  fee  whereof  is  in  the  oi^t 
%m  the  msiely  oooseqnential  damages  resnUiiig  from  the  oharaoter  of  tlw 
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i  madd  in  tlM  stlMti»  proTidsd  nidh  impforvmort  has  tli0  imm* 
tkm  of  tho  IflguUtue:  CUca^  t.  Jhmuejf,  87  OL  3d3. 

FowxR  aw  Cm  to  Authobih  Latino  ow  Railboad  Tkack  nr  SiBiBrt 
ZXmw  t.  ifoyor  e^  qf  New  Tarh,  67  Am.  Dec  186,  and  note  201-203.  The 
prindpel  cue  ie  died  to  the  point  that  it  la  a  legitimate  use  of  a  atreet  m 
hi^way  to  allow  a  railroad  track  to  be  laid  in  it:  CMeago  etc  I^y  Co,  ▼.  Peih 
|rf^  91  m.  254;  CkkagoetcR^R.  Co.  t.  CU^qfJotid,  79 Id.  43;  andthatiov 
ao  doing  the  city  ia  not  liable  to  any  damagea  that  may  aoome  to  individnalii 
IwikmapoliB  etc.  B.  JL  Ch.  y.  HcarOe^,  67  Id.  443;  Ohieoffo  ▼.  Rmuty,  87  Id. 
161;  CMeoyo  etc  i?.  J{.  Oo.  ▼.  McOmniB,  Id.  273.  In  (%  qfPdOny.  Brerekm^ 
67  Id.  477,  howerer,  it  was  held  that  Uie  dty  was  liable  in  damages  where  it 
gave  a  railroad  company  the  right  to  conatmot  ita  track  along  a  public  street^ 
and  the  company  in  bo  doing  made  excavationB  whereby  the  plaintiff  was  de- 
prired  of  conyenient  access  to  his  lots,  and  it  was  said  that  the  cases  of  Mo9e§ 
y.  Pitttbmrgk  etc,  M,  B.  Co.,  21  Id.  616,  and  the  principal  case  were  essentially 
modified  by  the  case  of  NedM  ▼.  Peoria,  41  Id.  602,  and  by  IndkmttpoUi  etc 
B.B.Co.r.  HarOey,  67  Id.  439;  so  aUo  in  Statkr.  JBaet  Si.  Louie,  85  Id.  381. 
Where  a  railroad  company  lays  its  track  in  a  city  street^  acting  under  an 
ordinance  requiring  it  to  pay  damagea  to  property  owners,  it  will  be  bound 
to  pay  the  damagea  prescribed:  8L  Louie  etc  B.  B.  Co,  r.  Cappe,  67  Id.  613; 
distingnishiug  the  prindp&l  case.  And  in  Si,  Louie  etcB.B.Co,Y,  Hatter, 
82  Id.  210,  it  is  held  that  in  an  action  against  a  railroad  company  upon  an 
ordinance  of  a  town  permitting  it  to  lay  its  track  on  a  street  of  the  town  and 
pronding  for  the  payment  of  damagea  by  the  company  to  property  owners, 
the  parties  will  be  gorenied  and  their  rights  measured  by  the  ordinance^ 
without  reference  to  the  conatituticiial  provision  in  regard  to  compensation 
lor  property  taken  or  damaged  for  ooipcrate  purposes,  or  to  the  common  law 
an  the  subject,  as  announced  in  ifoMs  T.  PM^6mvi4  sfc;  Jt  J^  (%u,  21  Id.  51i^ 
aad  the  principal  case. 


Hall  v.  Burton. 

|9»IUJIlOI8,nL] 

LuBLB  VFOv  Hon  Hun  Patisu  io  mb  Owv 
by  indorsement  and  delivery  thereof. 

Debt.    The  opinion  Btatea  the  case. 

C  0.  B<nmey  and  John  D.  R&use^  for  the  plaintiff  in  error. 

N.  H.  Purple^  for  the  defendant  in  error. 

By  Court,  Walker,  J.  This  was  an  action  of  debt  insti- 
tated  in  the  court  below,  on  two  promissory  notes.  They  were 
executed  by  plaintiff  in  error,  payable  to  his  own  order,  and 
were  indorsed  by  him  to  defendant  in  error.  It  is  urged,  as  a 
ground  of  reversal,  that  the  notes  never  became  valid  and 
binding  negotiable  instruments,  under  our  statute,  for  the  want 
of  a  payee,  and  that  their  subsequent  indorsement  by  the 
maker  gave  to  them  no  vitality  or  legal  effect  as  promissory 
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noteiL  In  the  case  of  Wilder  v.  De  Wo^fj  24  HL 191,  this  court 
held  that  whilst  such  ^^a  note  is  inqperatiye  until  it  is  nego- 
tiated, yet,  when  the  maimer  indorses  and  delivers  it,  that  it 
then  hecomes  fully  invested  with  all  the  attributes  of  such  an 
instnimenti  and  subject  to  all  of  its  incidents."  This  precise 
question  was  before  the  court,  and  was  then  decided.  This 
action  is  against  the  maker,  and  he  became  liable,  as  such, 
the  moment  he  indorsed  and  ddivered  these  notes.  By  that 
•hnple  act,  he  became  both  maker  and  indorser,  and  liable  to 
respond  to  all  the  liabilities  of  either. 

The  other  objections  urged  upon  the  trial  have  been  examined 
with  care,  and  are  regarded  as  possessing  no  fierce.  Upon  this 
entire  record,  no  error  is  perceived,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Judgment  affirmed. 

Non  OB  Bni.  Patablb  to  Qsdeb  of  ILube  b  funlld  m  oonlnel  vntQ 
indonad  1^  him,  and  wOl  not  pMi  tlie  legal  title  in  the  flnft  inilanoe  by  a 
mm  dtXtwmj,  The  indonement  ghree  it  eflioaoy:  SnmUejf  t.  Wigki,  69  Am. 
Dee.  lU;  aad  note  114;  eee  alao  ifiiMte^  T.  igottbr  4  Cbi,  77  Id.  1791  Hid  Bete 
174. 


NiOOLL   V.   OODBN. 
[99  iLUiroii,  121] 

DB  OV  PaBUBBB  or  IiABB  SFBOULAXIOir,  WBBBB  IiAVB  11  HiLD  OT  TbOSI 

hj  eoa  of  the  perlaen^  ie  a  pereonel  xi^^t  end  will  not  deeoend  to  hie 


i  TBosm  Who  Holds  Both  LmjOs  isd  Bquxxablb  T^eclb  io  Rial 
in  tniftfor  pertnere  in  a  lend  epeeoletioa  whoee  ri|^  eceao- 
oordingly  pereooe]»  1^  the  diieotioa  and  with  the  ooneent  of  the  eettuit  qm 
inui  ooBveye  the  lend  to  another  without  apeoifying  the  natoxe  of  the 
tnwt^  aaoh  oonyeyanee  raiaea  a  aimple  tniat^  and  the  right  of  the  eeatuii 
gm  tnmt  beeomea  thereby  dianged  from  peraooalty  to  an  equitable  eatate 
of  inheritaaoe  in  which  the  widow  of  one  of  the  eei^irif  {ye  lriM(  ia  dowable, 
PboiiAbatiocs  01  Tatm  DniimrG  Natubb  or  Tatm  Bzboutid  bt  Tbustbb 
JJTD  CtaruiB  QUB  Tbubt  after  the  ezeoation  of  the  tmat  deed  and  chan- 
ging the  oharaoter  of  the  tmat  thereby  oonatitated,  cannot  haTO  a  retro- 
aotife  effset  ao  aa  to  diveat  an  inchoate  right  of  dower  which  attached 
to  the  aabjeet-matter  of  the  tmat  upon  the  ezeoation  of  the  tmat  deed. 

ftWWSI  QAHVOT  BT  DbOLABAXION  O V  Tsim  RbLIBVB  THBII8BLTB8  OV  AhT 

DoTifli  TBBBBOV  thoo^  th^  may  Tohmtarily  aaanme  new  dntiea. 
Kebuutubi  Xbdbt  n  Ohb  wbbbb  Bevbtioiabt  is  bot  tbt  Olothbd  with 

Equizablb  Tiil%  bat  haa  a  mere  right  to  have  uaam  aet  done,  which 

win  Teat  in  him  aaoh  eqaitable  title. 
bsouTOBT  Tbubt  is  Gobsrtutbd  and  Cbu'uis  qub  Xbdbt  hatb  No  Bqui* 

TABLB  Trlb  to  Labb  wfaero  by  a  declaiation  of  tmat  egeeated  by  them 
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tli^  piovida  that  Hbe  tmsleo  diaU  not  oaormy  it  to  tlMm  until  after  pafw 
tttioD,  and  tlua  in  Mtw^nltj^  or  that  he  shall  aell  it  and  diride  the  pr^ 
oeeda  among  thorn;  and  dowor  oannot  attach  to  property  thoa  held. 

IircHQATB  BuHT  07  DowxB  ONOB  Vbsixd  IN  Wivx  cannot  be  diyetted  ezoept 
by  her  own  Tohtntary  act  performed  in  the  mode  preeoribed  by  law. 

Damaois  lOB  Kov-AflsiOKMxirT  ov  Downt  pursuant  to  demand  are  reooirer- 
able  notwithstanding  the  refoaal  to  assign  was  made  in  the  ntmost  good 
faith  nnder  belief  that  the  claimant  was  not  entitled  thereto. 

Bill  in  equity  filed  by  Franceg  B.  NiooU  against  Ogden  and 
others  setting  forth  that  the  defendants  are  seized  of  parcels  of 
property  in  which  complainant  claims  dower,  her  hnsbandi 
Edward  A.  NiooU,  having  been  at  one  time  seised  of  an  equita- 
ble estate  of  inheritance  in  such  property,  and  praying  that 
her  dower  be  set  out  to  her.  The  tracts  of  land  in  which  her 
deceased  hnsband  was  alleged  to  have  held  an  equitable  estate 
of  inheritance  were  called  respectiTely,  the  ''Trust  half  of  the 
Hunter  property,"  and  the  '^  Bard  trust  property."  The  foots 
with  relation  to  the  Hunter  property  are  that  in  the  latter  part 
of  1834  several  persons  residents  of  New  York,  among  whom 
was  Nicoll,  engaged  in  an  adventure  for  the  purchase  and  sale 
of  Western  lands.  The  real  estate  bought  was  conveyed  to 
Charles  Butler,  and  he  sold  it  for  the  benefit  of  the  adventur- 
ers. The  interest  of  these  persons  was  defined  by  certificates 
issued  by  Butler  to  them  individually,  dated  July  1, 1836^ 
which  recited  the  purchase  of  the  ''Hunter  property"  in  Chi- 
cago for  one  hundred  thousand  dollars,  and  that  the  adventure 
was  divided  into  one  thousand  shares  of  one  hundred  dollars 
each,  and  stated  the  number  of  shares  held  by  each  adventure, 
and  provided  that  the  lands  should  be  sold,  and  the  net  pro- 
ceeds divided  among  the  several  parties  in  interest  They  also 
stated  that  the  interest  of  each  adventurer  was  a  personal 
interest  in  the  proceeds  of  the  sales,  and  not  an  interest  in  the 
land.  The  "  Hunter  property  "  was  conveyed  to  Butler  by  deed 
absolute,  though,  in  foot,  in  trust,  September  8, 1835.  Butler 
afterwards  became  the  owner  of  an  undivided  one-half  interest 
in  the  unsold  portion  of  the  Hunter  property,  holding  the  other 
half  in  trust  as  before  mentioned.  Circumstances  made  it 
desirable  that  the  half-interest  held  in  trust  should  be  conveyed 
to  other  trustees,  and  Butler,  at  the  request  of  the  other  parties 
in  interest,  conveyed  an  undivided  one  half  of  the  unsold 
property  to  Nicoll  and  Bushnell  April  1, 1842.  At  the  time 
of  tliis  conveyance,  the  trusts  upon  which  it  was  executed  were 
not  stated,  but  afterwards  on  April  12, 1842,  Nicoll  and  Bush- 
nell made  and  executed  a  declaration  of  trust    And  these 
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trustees  desbring  a  more  specific  declaratfam  of  their  powers 
mnd  duties  as  tmsteesy  the  parties  interested  in  the  adventure 
made  and  executed  April  25, 1842,  a  declaration  of  the  objects 
and  intents  of  the  trust  These  instruments  are  set  out  in  full 
in  the  opinion.  Afterwards  in  the  year  1842,  NicoU  transferred 
his  whole  interest  in  the  adventure  to  other  persons.  In  Janu- 
ary, 1843,  the  parties  interested  in  that  portion  of  the  Hunter 
property  conveyed  by  Butler  to  NicoU  and  Bushnell  agreed 
that  partition  should  be  made  between  Butler  and  the  trustees, 
and  a  deed  of  partition  was  accordingly  executed,  and  the  por- 
tion of  the  Hunter  property  conveyed  by  Butler  to  the  trustees 
is  called  the  ^'Trust  half  of  the  Hunter  property."  By  decree 
of  court  rendered  August  6, 1845,  Nicoll  was  removed  from  his 
trusteeship,  and  the  powers  theretofore  vested  in  Nicoll  and 
Bushnell  jointly^  were  declared  to  be  vested  in  Bushnell  alone. 
Afteifwards  all  ihe  parties  at  that  time  interested  in  the  adven- 
ture sold  and  conveyed  all  their  interest  therein  to  the  defend- 
ant, W.  B.  Ogden,  and  Bushnell  conveyed  to  the  same  person 
all  his  title  in  the  premises  conveyed  to  Nicoll  and  himselfl 
The  appellant  claims  dower  in  certain  lots  of  land,  the  title  to 
which  became  vested  in  Ogden  under  these  conveyances,  and 
the  defendants  claim  through  the  same  conveyances.  The 
eause  was  heard  upon  bill,  answer,  replication,  and  proofs,  and 
the  bill  was  dismissed  pro  forma  from  which  decree  the  com- 
plainant appeals. 

Arrington  and  Peabody^  for  the  appellant. 

C.  BeekwUh^  for  the  appellees. 

By  Ckmrt,  Caton,  C.  J.  We  shall  first  oonsider  the  claim 
to  dower  in  the  intestate's  interest  in  the  trust  half  of  the 
Hunter  property.  This  must  depend  upon  the  character  of 
the  title  or  right  to  that  interest  at  the  time  of  his  conveyance 
of  it,  or  at  any  time  previous. 

A  few  plain  propositions  may  be  stated,  about  which  there 
Ib  no  dispute.  In  order  to  entitie  the  widow  to  dower  in  this 
property,  the  husband  must,  at  some  time  during  coverture, 
have  been  seised  of  an  equitable  estate  of  inheritance  in  the 
property.  That  is,  an  equitable  title  to  this  property  must 
have  preeentiy  existed  in  him,  which  title,  had  he  died  at  the 
moment,  would  have  descended  to  his  heirs  at  law  as  real 
estate,  instead  of  going  to  his  personal  representatives  as  a 
chattel  interest  or  chose  in  action.  Again,  it  is  agreed  on  aD 
hands,  that  while  the  titie  to  the  property  remained  in  Butier, 
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the  first  trustee,  the  whole  title  to  it  as  land,  both  legal  and 
equitable,  was  in  him,  and  the  eutuis  que  trust  had  only  a 
right  to  its  avails  or  proceeds.  Daring  that  time  their  right 
was  a  personal  right, — it  was  personal  property,  and  would 
not  descend  to  their  heirs.  This  was  made  so  by  the  express 
agreement  of  the  parties.  They  were  partners  in  a  speculat- 
ing enterprise,  and  this  property  constituted  their  stock  in 
trade;  and  in  such  a  case  there  is  no  dispute  that  the  char- 
acter of  personalty  is  stamped  upon  the  property  for  the  pur- 
pose of  fixing  the  character  of  the  interests  of  the  several 
partners,  although  it  was  in  truth  real  estate.  Again,  there  is 
no  dispute  made  that  it  was  competent  for  the  parties  in  in- 
terest, at  any  time  they  chose,  to  change  the  character  of  their 
interest  in  this  property  from  that  of  a  personal  right  to  the 
proceeds  of  it  to  an  equitable  title  to  it.  They  could,  in  other 
words,  divest  this  property  of  its  artificial  character  of  per- 
sonal property,  and  change  it  back  to  its  original  and  natural 
character  of  real  estate.  If  this  was  done  at  any  time,  then 
the  property  became  a  hereditament;  it  was  an  estate  of  in- 
heritance, and  descended  to  the  heir  simply  because  it  had 
become  real  estate  and  had  ceased  to  be  personal  property. 
And  if  this  was  done,  there  is  still  the  question  to  be  consid- 
ered, Was  the  equitable  title  to  this  property  vested  in  the 
husband?  Was  he  seised  of  this  equitable  estate,  or  did 
something  remain  to  be  done  by  him,  or  the  eeituis  que  trusty 
or  the  trustee,  or  any  one  else,  before  this  equitable  title  was 
vested  in  him,  or  to  express  it  differently,  before  his  right  to 
it  was  complete  ?  If  the  character  of  this  property  was  so 
changed,  and  the  title  to  it  so  vested  in  the  eeetuis  que  truetj  it 
was  done  either  by  the  conveyance  firom  Butler  to  Bushnell 
and  Nicoll,  or  in  tiie  declaration  of  trust  which  they  made  on 
the  12th  of  April,  1842,  or  by  the  specifications  of  the  purposes 
of  the  trust  made  by  the  ceatuis  que  trust  on  the  25th  of  the 
same  month.  Upon  the  true  meaning  and  legal  construction 
of  these  instruments,  this  branch  of  the  case  entirely  depends. 
The  first  is  a  deed  from  Butler  to  Bushnell  and  Nicoll  as  joint 
tenants,  and  not  as  tenants  in  common,  and  describes  them  as 
trustees.  With  these  exceptions  it  is  an  ordinary  conveyance, 
without  any  specification  of  the  trusts  subject  to  which  they 
were  to  hold  the  property.  These  were  first  stated  by  the 
trustees  by  the  declaration  of  the  12th  of  April,  1842,  twelve 
days  after  the  date  of  the  deed,  and  are  in  these  words: — 
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^  Whereas,  Charles  Butter,  of  the  cily  of  New  York,  has  by 
deed  dated  April  1, 1842,  duly  executed  by  the  said  Charles 
Butler  and  Eliza  A.,  his  wife,  conveyed  to  us,  B.  A.  Niooll  and 
0.  Bushnell,  certain  real  estate,  situate,  lying,  and  being  in  the 
dty  of  Chicago,  that  is  to  say,  the  undivided  half-part  of  cer* 
tain  lots,  pieces,  and  parcels  of  land,  being  the  whole  of  the 
loto  remaining  unsold  of  the  Hunter  property  so-called,  refer- 
ence being  had  to  the  said  deed  will  more  folly  appear;  and 
whereas,  the  said  premises  have  been  conveyed  to  us  in  trust 
tor  certain  purposes,  that  is  to  say,  we  hold  the  same  in  trust 
tor  Edward  A.  Niooll,  who  is  entitled  to  six  eighteenth  parts 
thereof  the  whole  being  divided  into  eighteen  parts;  Charles 
Butler,  in  trust  for  the  assignees  of  Simeon  Hyde,  four  eigh* 
teenth  parts  thereof;  John  S.  Bussing,  of  the  city  of  New  York, 
two  eighteenth  parts  thereof;  Chester  Clark,  of  the  same  place, 
two  eighteenth  parts  thereof;  Benjamin  F.  Butler,  one  eigh« 
teenth  part  thereof;  William  B.  Ogden,  one  eighteenth  part 
thereof;  and  Barton  White,  of  White  Plains,  Duchess  County, 
two  eighteenth  parts  thereof;  and  whenever  partition  shall  be 
made  of  said  premises  among  the  said  parties  in  interest,  we 
shall  and  will  convey  to  each  of  the  persons  before  named,  his 
heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they 
shall  or  may  designate  to  receive  the  same,  his  part  or  share 
of  said  premises  in  severalty  by  deed  with  covenants  of  war- 
ranty against  our  own  acts  only;  and  partition  thereof  shall 
be  made,  if  practicable,  within  six  months  from  the  date 
hereof;  and  if  before  the  partition  and  conveyance  of  said 
premises,  or  any  part  thereof,  as  aforesaid,  any  of  the  same 
shall  be  sold,  we  shall  and  will  account  for  the  proceeds  of  said 
sales  to  the  parties  aforesaid,  according  to  their  respective 
rights  and  shares,  first  paying  all  the  expenses,  charges,  taxes, 
assessments,  etc.,  incident  to  the  care  and  management  of  the 
said  property  and  the  execution  of  this  trust;  but  it  is  not  ex- 
pected  or  required  of  us,  the  said  trustees,  that  we,  or  either  of 
us,  shall  go  to  Chicago  for  the  purpose  of  effecting  a  partition 
of  said  premises;  and  it  is  understood  and  agreed  that  we  are 
to  be  liable  as  trustees  only,  severally,  and  not  jointly,  for  so 
much  money  as  may  come  into  our  hands  severally  and  re- 
spectively. 
''Witness  our  hands  and  seals,  this  April  12, 1842. 

"Ed'd  a.  Nicoll.  [seal.] 

''Obsamus  Bushnell."    [seal.] 
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This  first  declares  absolutely  that  they  hold  m  tmst  for 
Nicoll,  the  husband  of  the  petitioner,  one  third  of  the  prop- 
erty, and  in  the  same  way  naming  the  other  cestuis  que  trusty 
and  specifying  the  interests  of  each.  Had  this  declaration 
stopped  there,  it  would  have  left  it  as  a  simple  and  ordinary 
case  of  trust,  in  which  two  trustees  hold  the  legal  titie  to  land 
for  eight  eetivM  qw  trusty  owning  the  equitable  interests  as 
tenants  in  common  in  different  proportions,  and  upon  them 
would  have  devolyed  the  simple  duty  of  performing  the  trust 
by  the  conveyance  of  the  le^  titie  to  the  cestvis  que  trusty 
either  by  one  deed,  specifying  the  interest  of  each,  or  by  sepa- 
rate deeds  to  each,  of  his  undivided  portion.  We  say,  had 
the  declaration  stopped  there,  such  would  have  been  the  duties 
of  the  trustees  and  such  the  rights  of  the  beneficiaries.  But 
it  did  not  stop  there;  it  proceeded  to  impose  other  and  addi- 
tional duties  upon  the  trustees.  It  fdrther  provides  tiiat 
whenever  partition  shall  be  made  of  the  premises,  they  will 
deed  in  severalty  to  each  the  separate  portion  set  off  to  him. 
Was  this  clause  a  limitation  of  the  rights  of  the  beneficiaries 
and  of  the  duties  of  the  trustees  as  to  any  of  those  rights 
and  duties,  and  providing  others  in  their  stead,  or  was  it  an 
enlargement  of  those  rights  and  duties,  leaving  those  which 
existed  without  this  clause  still  in  force?  The  same  inquiry 
may  be  made  in  reference  to  the  next  specification  of  duty, 
which  is,  that  if  any  of  the  property  shall  be  sold  before  par- 
tition, they,  the  trustees,  will  account  for  the  proceeds  to  the 
respective  parties  in  proportion  to  their  respective  rights 
Here  is  an  implied  duty  on  the  part  of  the  trustees  to  con- 
vey the  property  thus  sold  to  the  purchasers,  as  well  as  to 
account  for  the  proceeds.  By  whom  were  these  sales  to  be 
made?  Not  by  the  trustees,  for  they  had  as  yet  no  right  to 
sell  the  property  of  their  beneficiaries  in  this  more  than  a 
trustee  who  holds  a  titie  to  real  estate  in  trust  for  another  has 
a  right  to  sell  it  witliout  authority  from  the  cestuis  que  trmi. 
These  sales,  then,  were  to  be  made  by  the  eedtuie  que  iT%uij 
and  in  the  event  of  such  sales  the  trustees  assumed  the  duty 
of  receiving  and  distributing  the  proceeds.  Now,  did  the  as- 
sumption of  these  duties  take  away  or  limit  the  right  of  the 
ee$tuM  que  iruti  to  have  the  property  conveyed  to  them  as 
tenants  in  conmion,  should  they  at  any  time  desire  to  have 
that  done?  Or  did  it  relieve  the  trustees  from  the  duty  of  so 
conveying  at  the  election  of  the  ceeiuie  que  iruxi  t  We  think 
not    While  the  trustees  might  voluntarily  assume  new  duties* 
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they  could  not  throw  off  and  relieve  themselves  from  old 
ones.  Such  we  understand  to  be  the  legal  effect  of  this  declara- 
tion of  tmst  by  the  tmstees. 

On  the  25th  of  April,  1842,  the  cutuia  que  trust  made  the 
following  specification  of  the  trusts  assumed  by  the  trus* 
tees: — 

"Know  all  men  by  these  presents,  that  whereas,  Charles 
Butler,  of  the  city  of  New  York,  counselor  at  law,  and  Eliza 
A.,  his  wife,  did,  by  an  indenture  bearing  date  the  first  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fi)rty-two,  at  the  request  of  us,  the  undersigned,  convey  to 
Edward  A.  Niodll  and  Orsamus  Bushnell,  of  said  city,  the 
fidlowing  pieces,  parcels,  and  lots  of  land,  that  is  to  say." 

Then  fidlows  adeeoription  of  the  land,  when  the  instrument 
proceeds: — 

^'Together  with  all  and  gingnlar  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof  as  by*  the  said 
indenture  will  more  fully  appear,  reference  being  thereunto 
had;  to  have  and  to  hold  the  same  to  the  said  Edward  A. 
Nicoll  and  Orsamus  Bushnell,  and  the  survivor,  and  the  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  upon  the 
trust,  however,  expressed  and  declared  in  a  certain  declaration 
of  trust,  executed  in  writing,  by  the  said  Edward  A.  Nicoll 
and  Orsamus  Bushnell,  and  sealed  with  their  seals,  bearing 
date  the  eleventh  day  of  April,  1842,  as  by  reference  to  the 
said  declaration  of  trust  will  more  fully  and  at  large  appear. 

^And  whereas,  a  declaration  of  the  objects  and  intents  of 
said  trust  is  desired  and  required  of  us  by  said  trustees,  with 
a  view  to  express  and  define  the  powers  of  said  trustees: — 

''Now,  therefore,  these  presents  witness,  and  we  the  under- 
signed,  cegtuU  que  trwt  of  the  estate  so  granted  to  said  NicoU 
and  Bushnell,  as  trustees,  do  hereby  declare  and  agree  to  and 
with  said  Edward  A.  Nicoll  and  Orsamus  Bushnell,  that  the 
objects  and  intents  of  said  trust  are  as  follows,  viz.:  That 
whenever  partition  shall  be  made  of  the  said  trust  premises 
amicably  by  us,  or  by  law,  the  said  trustees  shall  and  will  con- 
voy to  each  of  us  in  severalty,  our  heirs  and  assigns,  or  to  such 
person  or  persons  as  we  severally,  or  our  several  heirs  or  as- 
signs, may  designate,  our  several  share  of  said  trust  premises, 
by  deed  with  covenants  of  warranty  against  our  own  acts 
only,  and  partition  thereof  shall  be  made,  if  practical,  within 
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six  months  from  the  date  of  eaid  declaration  of  trost  so  made 
by  said  trustees;  but  it  is  not  required  or  expected  of  said 
trustees,  or  either  of  them,  that  they  will  personally  do  any- 
thing to  effect  such  partition,  either  amicably  between  us  or 
by  law;  but  only  that  they  shall  execute  the  conveyances  in 
[Mirtition  of  our  several  shares  to  us,  when  required,  after  par** 
tition  has  been  made  by  us  or  oxir  authorized  agent,  or  by 
legal  i»ooeedings,  except  that  if  legal  proceedings  become 
neoessary,  then  the  trustees  shall  use  their  names,  and  pro- 
mote such  partition  in  all  proper  ways.  And  further,  that  the 
said  trustees  may,  before  partition,  sell  and  convey  in  due 
form  of  law  the  raid  trust  premises,  or  any  part  thereof  to 
any  person  or  persons,  for  such  prices,  and  upon  such  terms  of 
payment  as  they  may  deem  fit  and  proper,  and  may  delegate 
and  appoint,  by  letter  of  attorney,  all  the  above  powers  to 
William  B.  Ogden,  of  Chicago;  or  hi  case  of  his  death,  sick*' 
ness,  absence  from  Chicago,  or  refusal  to  act,  to  any  other  per- 
son or  persons,  without  being  responsible  for  any  acts,  receipts, 
or  defaults  of  said  attorney  or  attorneys,  that  may  happen^ 
without  the  willful  default  of  the  said  trustees. 

^They,  the  said  trustees,  accounting  to  us  for  all  the  pn>- 
oeeds  of  such  sale  or  sales  that  shall  come  into  their  hands,  in 
the  proportions  in  which  we  are  entitled  to  the  same,  first  pay- 
ing and  retaining  to  themselves  all  the  expenses,  charges, 
taxes,  assessments,  etc,  incident  to  the  care  and  management 
of  said  trust  properfy,  and  the  execution  of  the  said  trust,  in* 
ourred,  made,  paid,  or  sustained  by  them,  the  said  trustees,  bfr 
theur  attorney,  and  that  the  said  trustees  shall  be  liable  only, 
severally  and  not  jointly,  for  so  muoh  num^  as  they  may 
severally  receive. 

^In  witness  whereof  we  have  hereunto  set  oor  hands  and 
seals,  this  twenty-fifth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eif^t  hundred  and  fbrty-twa 

^joen  s.  bussdici.  [sbal.] 
^Bdwabb  a.  Nioou;..  [sbal.] 
^W.  B.  Ogdsn.  [sbal.] 

^B.  F.  BuTLBB.  [sbal.] 

^Chablbs  Butlbb.       [sbal.] 
^Chbsteb  Clabk.         [sbal.] 
^'Babton  Whttb.^'        [sbal.] 
This  instrument  teaches  us  that  the  deed  from  Butler  to 
Bushnell  and  Nicoll  was  made  at  the  reqtiest  and  direction  of 
the  beneficiaries;  and  that  they  sanction  the  declaration  of 
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truBt  made  by  these  trustees,  which  has  been  already  quoted. 
U  has  importanoe  on  this  aooonnt,  while  some  material  changes 
are  made  in  the  character  of  the  trust  itself  and  in  the  author^ 
ify  vested  in  the  trustees.  It  declares  the  objects  of  the  trust 
to  be  that  whenever  partition  shall  be  made  of  the  premises, 
the  trustees  shall  convey  to  each  in  severalty^  his  heirs  and 
assigns,  or  to  such  person  as  he  or  his  heirs  or  assigns  may 
appoint,  his  share  in  severalty.  And  further,  this  instrument 
expressly  authorised  the  trustees  to  sell  and  convey  the  whole 
or  any  portion  of  the  premises,  and  to  appoint  a  substitute  to 
exercise  this  last  specified  power,  without  being  responsible  for 
his  defftult,  but  only  &r  their  own  willful  defaults.  For  the 
proceeds  of  such  sales  the  trustees  are  required  to  account  to 
the  eethUs  que  trmt  severally,  for  their  several  proportions  of 
the  moneys  thus  received. 

While  this  paper  contains  the  same  provision  as  to  the  duty 
of  the  trustees  to  convey  to  the  parties  in  interest  severally 
their  respective  proportions,  on  partition  being  made,  the  lan- 
guage is  such  as  to  indicate,  to  some  extent  at  least,  that  they 
should  not  perform  the  trust  tOl  such  partition  should  be 
made,  except  by  sale  of  the  lands  and  disposition  of  the  pro- 
ceeds. Was  it^  then,  the  intention  of  the  cestuis  que  truet  to 
place  their  equitable  interests  in  this  property  beyond  their 
reach  or  control,  except  in  the  particular  mode  here  specified, 
that  is,  till  partition  should  be  made  or  till  the  property  should 
be  sold  by  the  trustees  and  the  money  divided  7  Then,  firom 
that  time  forth  the  trust  was  executory,  and  they  were  not 
seised  of  the  equitable  title^  that  is,  they  were  not  in  a  position 
to  require  the  performance  of  the  trusty  by  the  conveyance  of 
the  legal  title  to  the  eeetuU  que  truet.  They  had  no  right  to 
the  res  as  it  was.  They  had  no  right,  collectively,  to  its  pro- 
ceeds in  money  even;  but  their  rights  became  separate  and 
individual,  each  one  having  an  individual  right  to  a  convey- 
ance of  his  separate  portion  of  the  land  after  partition,  and  a 
right  to  none  of  it  till  then,  but  a  right  only  to  his  proportion 
of  the  proceeds  of  sales,  made  before  partition.  With  this 
construction  of  this  paper,  this  presents  one  of  the  best  exam- 
ples of  an  executory  trust  to  be  anywhere  found  in  the  books, 
except  in  cases  arising  on  the  construction  of  marriage  settle- 
mento  or  wills.  We  have  never  before  been  called  upon  to 
examine  particularly  the  distinction  between  trusto  executed 
and  tmsto  executory;  able,  logical,  and  perspicuous  as  they 
were.    We  confess  our  ideas  on  the  subject  were  somewhat 
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oonfiuMcL  We  haye,  with  patient  labor,  inveetigated  the  sab- 
ject  There  is  a  well-settled  distinction  between  what  are 
called  execnted  and  execntory  trusts,  fonnded,  no  donbt^  to 
some  extent  upon  artificial  reasons,  and  as  is  nsual  when  such 
is  the  case,  not  always  of  the  most  easy  application.  Its  pur- 
pose and  advantage  is  perhaps  more  generally  to  enable  the 
courts  to  ayoid  the  rule  in  Shelley's  case,  for  the  purpose  of 
giving  effect  to  a  devisor,  grantor,  or  donor.  In  one  sense,  all 
trusts  are  executory,  or  to  be  executed;  that  is,  something  has 
to  be  done  to  perform  the  trust,  that  the  eettui  que  trust  may 
enjoy  the  benefits  of  the  trust  to  which  he  is  entitled;  as 
where  one  holds  a  legal  title  in  trust  for  the  benefit  of  another 
in  whom  is  already  vested  the  equitable  title,  with  the  right 
to  be  clothed  with  the  legal  title. 

But  where  the  beneficiary  is  not  yet  clothed  with  such  an 
equitable  title,  but  has  a  mere  right  to  have  some  act  done, 
which  will  vest  in  him  such  equitable  title,  then  the  trust  is 
called  executory,  because  of  the  necessity  of  the  performance 
of  this  intermediate  act.  These  mighty  perhaps,  have  been  as 
well  designated  simple  and  compound  trusts,  or  direct  and 
remote  trusts,  or  any  other  expression  denoting  the  difiisrent 
degrees  or  gradations  between  the  trustee  and  the  cutui  que 
trueL  In  the  latter,  the  rights  of  the  cestui  que  trust  are  less 
direct  and  immediate,  and  the  powers,  duties,  and  obligations 
of  the  trustee  are  ordinarily  greater  or  more  extended  than  in 
the  former.  Human  afiSairs  are  so  complex  and  variant,  the 
objects  of  creating  trusts  may  be  so  multi&rious,  and  expressed 
in  such  variant  terms,  that  there  may  be  difficulty  sometimes 
in  assigning  a  particular  trust  to  its  proper  class.  In  one 
case,  this  intermediate  act  may  be  so  clearly  expressed  as  to 
leave  no  fLoubt  that  an  executory  trust  was  intended,  while  in 
another  it  may  be  so  contingent,  discretionary,  or  so  vaguely 
and  doubtfully  expressed  as  to  make  it  difficult  to  say  that  it 
is  not  an  executed  trust.  In  such  a  case,  the  courts  will  give 
it  whichever  character  will  best  subserve  the  apparent  purposes 
of  the  creator  of  the  trust  Now,  if  we  assume  that  the  eestuis 
que  tr%ist^  by  this  last  paper  by  them  executed,  intended  to 
provide  that  the  trustee  should  not  convey  the  land  to  them 
in  the  condition  it  then  was,  but  only  after  partition  should 
be  made,  and  then  to  them  in  severalty,  or  should  sell  it,  and 
divide  the  proceeds  among  them,  it  became  firom  that  moment 
an  executory  trust,  because  there  was  something  to  be  done 
before  they  were  entitled  to  a  conveyance.   They  had  no  vested 
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equitable  title  to  the  land,  but  they  bad  a  mere  right  to  have 
something  done  which  would  give  them  an  equitable  title, 
or  rather  they  had  a  right  which,  upon  the  performance  of 
an  act  by  themselyee,  or  by  the  courts,  would  ripen  into  an 
equitable  title,  or  into  several  equitable  titles,  to  different  por- 
tions; or  if  the  trustees  chose,  they  were  authorized  to  sell 
the  land,  in  which  case  others  had  rights  severally  to  their 
respective  portions  of  the  purchase-money.  If  these  were  the 
only  rights  which  these  cestuis  que  trust  had  to  or  in  this 
property,  then  we  say  this  was  an  executory  trust;  and  dower 
could  not  attach  to  the  property  thus  held,  and  for  the  mani- 
fest reason  that  the  husband  had  no  title,  either  l^al  or 
equitable,  to  the  land. 

But  we  must  now  examine  and  see  whether  dower  had  not 
already  attached  to  this  land,  before  this  specification  of  the 
trusts  by  the  eutuis  que  trust.  If  it  had  so  attached,  this  sub- 
sequent act  of  the  husband  could  not  divest  it.  It  is  a  univer- 
sal rule  that  when  the  inchoate  right  to  dower  is  once  vested 
in  the  wife,  that  right  cannot  be  divested,  except  by  her  own 
voluntary  act,  performed  in  the  mode  prescribed  by  law.  Let 
us  return,  then,  to  the  first  conveyance  firom  Butler  to  Bushnell 
and  NicolL  Previous  to  that,  we  had  already  seen  the  subject 
of  the  trust  Was  personal  property,  because  the  object  of  the 
trust  was  a  partnership  transaction  or  speculation. 

At  first)  it  did  not  appear  that  this  conveyance  was  made 
with  the  approbation  and  instruction  of  the  eestuis  que  trust, 
but  for  aught  that  did  appear  up  to  the  25th  of  April,  1842, 
twenty-five  days  after  the  deed  was  made,  this  conveyance 
may  have  come  from  the  perverse  motion  of  the  trustee  him- 
self, in  violation  of  hi^  duty  as  trustee,  and  without  the  sanc- 
tion of  his  constituents.  Had  such  been  the  case,  it  may  be 
that  the  new  trustees  would  have  taken  it  upon  the  same  trust, 
and  for  the  same  purposes  for  which  it  was  held  by  Butler. 
At  least  it  would  seem  reasonable  that,  as  the  act  was  done 
without  their  consent,  the  beneficiaries  might  insist  that  the 
character  of  the  property  should  not  be  thereby  changed,  al- 
though as  the  trust,  as  it  existed  in  Butler,  was  accompanied 
by  a  special  confidence  reix>8ed  in  his  discretion,  they  ought 
not  to  tte  compelled  to  treat  the  property  longer  as  personalt}', 
and  intrust  the  same  responsibilities  and  powers  in  the  new 
trustees.  But  it  is  not  necessary  to  determine  what  would 
have  been  the  effect  of  that  conveyance  upon  the  character  of 
the  property,  which,  although  real  estate  in  fstct,  was  by  the 
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parties  and  the  law  treated  as  personal  property,  had  it  been 
made  without  the  knowledge  and  sanction  of  the  ee$tvi$  que 
truBty  for  it  now  appears  that  it  was  done  with  their  approval 
and  by  their  direction.  That  conveyance,  then,  must  have  its 
fall  and  legitimate  influence  in  the  determination  of  the  ques- 
tion as  to  whether  the  property  should  still  bo  considered  per 
sonal  property,  or  whether  it  was  thereby  reconverted  int) 
real  estate.  What,  then,  was  the  effect  of  that  deed?  What 
were  the  relations  between  the  new  trustees  and  the  beneficia- 
ries? What  were  the  duties  of  the  former,  and  the  rights  of 
the  latter?    This  is  the  deed:— 

"This  indenture,  made  the  first  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-two,  between 
Charles  Butler,  of  the  city  and  county  and  state  of  New  York, 
counselor  at  law,  and  Eliza  A.,  his  wife,  of  the  first  part,  and 
Edward  A.  NicoU  and  Orsamus  Bushnell  of  the  same  place, 
trustees,  of  the  second  part:  Witnesseth,  that  the  said  parties  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  ten  dollars, 
lawful  money  of  the  United  States  of  America,  to  them  in  hand 
paid,  by  the  said  parties  of  the  second  part,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  aliened, 
remised,  released,  conveyed,  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  alien,  remise,  release,  convey,  and 
confirm  unto  the  said  parties  of  the  second  part,  and  to  the 
survivors  of  them,  and  the  heirs  and  assigns  of  such  survivors 
forever,  all  and  singular  the  following  lots,  pieces,  and  parcels 
of  land  situate,  lying,  and  being  in  the  city  of  Chicago,  county 
of  Cook,  and  state  of  Illinois,  that  is  to  say.'' 

Here  follows  a  description  of  the  property  conveyed. 

"Together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  or  in  any  way 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof,  and  also  all  the 
estate,  right,  title,  interest,  dower,  and  right  of  dower,  prop- 
erty, possession,  claim,  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  of  the  said  parties  of  the  first  part,  of,  in,  or  to 
the  above^lescribed  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances;  to  have  and  to  hold  the 
above  granted  and  described  premises,  with  the  appurtenances, 
unto  the  said  parties  of  the  second  part,  as  joint  tenants  and 
not  as  tenants  in  common,  and  to  Uie  survivor  of  them,  and 
V>  the  heirs  and  assigns  of  such  survivors,  to  his  and  their  owi< 
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proper  use,  benefit,  and  behoof  forever.  And  the  said  Charles 
BnUer,  for  himflelf,  his  heirs,  executors,  administrators,  doth 
hereby  covenant,  promise,  and  agree  to  and  with  the  said  par- 
ties of  the  second  part,  tmstees  as  aforesaid,  and  to  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  snch  survivor,  that 
he  hath  not  made,  done,  committed,  executed,  or  sufTered  any 
act  or  acts,  thing  or  things  whatsoever,  whereby  or  by  means 
whereof  the  above  mentioned  and  described  premises,  or  any 
part  or  parcel  thereof  now  are,  or  at  any  time  hereafter  shall 
or  may  be  impeached,  charged,  or  incumbered  in  any  manner 
or  way  whatsoever. 

^In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  *^  Charles  Butler,     [seal.] 

**  Eliza  A.  Butler."  [seal.] 

Hub,  it  wUl  be  seen,  is  a  trust  deed  in  the  simplest  form 
(if  indeed  it  appears  on  its  face  to  be  a  trust  deed).  The  trust 
is  not  specified.  There  is  no  limitation  or  qualification  to  it. 
It  is  left  entirely  to  the  law  to  characterize  it^  or  to  say  what 
are  the  duties  of  the  trustees,  and  what  are  the  rights  of  the 
CMtuis  que  inM.  They  must  necessarily  be  the  same  as  they 
would  be  in  any  other  simple  trust,  where  one  party  holds  the 
l^;al  title  to  land  in  trust  for  another.  If  A  conveys  land  to 
B  in  trust  for  C,  that  is  simply  a  naked  executed  trust  There 
the  duty  at  once  arises  in  B  to  convey  to  C,  which  a  court  of 
chancery  would  at  once  enforce.  Is  it  possible  to  distinguish 
such  a  case  from  the  one  before  us?  That  is  this  case  literally. 
Butler  conveyed  the  legal  title  to  these  premises  to  Bushnell 
and  ISictiH  in  joint  tenancy,  in  trust  for  his  eestuis  que  trusty 
without  specifying  what  they  shall  do  with  it,  or  how  long  or 
for  what  purpose  they  shall  hold  it.  And  this  was  done  by 
the  direction  of  the  eeetuie  que  trust.  Then  it  must  have  been 
their  intention  to  leave  this  conveyance  to  the  full  operation 
and  influence  of  the  well-known  principles  of  law.  Had  they 
designed  otherwise — had  they  designed  any  special  trust — 
that  the  trustees  should  assume  any  particular  duties,  or  per- 
form any  particular  functions,  other  than  those  raised  or  im- 
posed by  the  law  itself,  upon  such  a  conveyance,  it  was  their 
duty,  and  they  no  doubt  would  have  caused  them  to  be  inserted 
in  the  deed,  or  specified  in  a  separate  paper,  executed  at  the 
same  time  with  the  deed,  and  so  made  to  become  a  part  of  it. 
The  deed  itself  could  only  be  controlled  by  another  paper,  ex- 
ecuted at  the  same  time  with  it,  so  as  to  form  a  part  of  it.    And 
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the  separate  papers  executed  Bubseqaently  on  the  14th  and  the 
25th  of  the  same  month  can  have  no  influence  upon  the  con- 
f  truction  or  effect  of  this  deed,  nor  upon  the  equitable  estate 
thereby  created,  prior  to  their  execution.  They  might,  and 
no  doubt  did,  change  the  character  of  the  trust,  but  they  could 
not  have  a  retroactive  effect,  especially  so  as  to  effect  in  any 
way  the  rights  of  others  not  parties  to  them,  vested  or  secured 
by  that  deed,  or  between  the  time  of  its  execution  and  these 
subsequent  declarations. 

If  by  this  deed  the  character  of  this  property  was  recon- 
verted from  personalty  to  realty,  if  by  it  an  executed  trust 
was  created,  whereby  an  equitable  estate  of  inheritance  was 
vested  in  the  cestuU  que  trusty  during  those  twelve  first  days 
of  April,  1842,  then  during  that  time  the  husband  had  an 
estate  in  the  premises  upon  which  the  right  of  dower  attached. 
If  she  would  have  been  dowable  of  her  husband's  interest  in 
these  lands,  had  he  died  during  these  twelve  days,  then  that 
right  still  continues,  for  she  has  done  no  act  to  divest  herself 
of  it,  and  as  has  been  before  said,  that  right  of  dower  having 
once  vested  in  the  wife,  it  could  not  be  divested,  except  by  her 
own  voluntary  act  performed  in  the  mode  specified  by  our 
statute.  By  ihe  application  of  the  most  familiar  principles  of 
law  to  this  deed,  executed  as  it  was  by  the  direction  of  the 
cestuis  que  trusty  we  see  no  way  of  escaping  the  conclusion  that 
they  were  thereby  seised  of  the  equitable  estate  in  these  lands. 
As  the  trust  then  stood,  there  was  no  act  then  to  be  done  by  the 
courts  by  themselves,  by  the  trustees,  or  by  any  one  else,  to 
complete  their  equitable  title*  There  was  no  partition  pro- 
vided for,  there  was  no  conveyance  directed  to  be  made  to 
any  one,  there  was  no  sale  of  the  land,  and  distribution  of  the 
purchase-money  directed  or  authorized,  nothing  remained  to 
be  done  in  order  to  vest  the  equitable  title  in  them,  and  noth- 
ing remained  to  be  done  to  unite  in  them  the  legal  with  the 
equitable  title,  but  the  simple  conveyance  of  the  legal  title  to 
them  by  the  trustees.  This  was  the  only  authority  conferred 
upon  or  power  vested  in  the  trustees,  and  the  only  right  created 
in  the  cestwis  que  trust  by  this  deed.  Here  was  nothing  to 
characterize  this  as  an  executory  trust,  but  every  ingredient 
to  mark  it  as  an  executed  trust.  K  by  this  deed  the  equi- 
table estate  was  not  vested  in  the  beneficiaries,  it  is  not  easy 
to  conceive  a  case  in  which  it  would  be.  It  cannot  be  said 
that  there  was  the  latent  intent  of  the  parties  at  the  time  the 
deed  was  executed,  to  give  this  trust  the  character  into  which 
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it  was  molded  by  those  subsequent  papers,  for  even  those 
speak  m  the  present  tense,  and  do  not  profess  to  have  a  retro- 
active operation.  If  such  latent  intent  was  entertained  when 
the  deed  was  made,  it  was  not  then  executed,  nor  till  at  least 
twelve  days  subsequently.  That  an  equitable  estate  of  in- 
heritance was  designed  to  be  created  by  this  deed,  and  con- 
tinned  under  the  declaration  and  specification  of  trusts  dated 
the  12th  and  the  25th  of  April,  there  can  be  no  dispute;  both 
these  papers,  in  express  terms,  declare  that  the  trusts  shall  be 
performed  to  the  heirs  of  the  cestuis  que  trust.  That  it  was 
the  design  of  these  papers  that  the  right,  title,  interest,  or 
claim  whatever  it  was  which  the  beneficiaries  had  in  lliis 
property  should  descend  to  their  heirs,  instead  of  going  to 
their  personal  representatives,  is  placed  beyond  all  dispute  by 
the  express  language  of  these  papers.  This,  of  itself,  is  suffi- 
cient to  show  a  design  to  reconvert  the  property  into  real 
estate.  In  any  aspect  in  which  we  can  view  this  case,  we 
think  the  complainant  is  entitled  to  have  her  dower  assigned 
in  one  third  of  the  trust  half  of  the  Hunter  property. 

If  we  are  correct  in  our  conclusions  thus  far,  it  necessarily 
follows  that  the  complainant  is  entitled  to  dower  in  the  inter- 
est which  her  husband  owned  in  the  Bard  trust  property. 
Indeed,  if  we  lay  out  of  view  the  papers  executed  on  the  12th 
and  the  25th  of  April,  which  we  have,  in  fact,  done,  the  cases 
are  precisely  alike.  The  only  difference  in  the  deeds  is  that,  in 
the  first,  the  word  '^  trustees  "  is  inserted  after  the  names  of 
the  grantees,  while  it  is  not  in  the  latter  deed.  But  in  legal 
effect,  the  deeds  are  precisely  alike;  whatever  estate  would  be 
created  in  the  cestuis  que  trust  by  the  one,  would  also  be  created 
by  the  other.  This  last  deed  was  also  executed  by  direction 
of  the  beneficiaries,  and  by  it,  was  created  in  the  ceatuU  que 
trust  an  equitable  estate  of  inheritance  which,  by  our  statute, 
is  subject  to  dower. 

Her  right  to  dower  in  the  country  lands  is  not  disputed. 

The  only  remaining  question  is,  whether  the  complainant 
is  entitled  to  damages  because  her  dower  was  not  assigned,  in 
pursuance  of  her  demand,  on  the  twenty-ninth  day  of  Janu- 
ary, 1859.  Upon  this  point,  no  serious  question  has  been  or 
could  be  made.  Although  the  defendant  refused  to  assign 
dower  in  the  utmost  good  faith,  believing  she  was  not  entitled 
to  it,  yet  the  claim  to  damages  is  the  same  as  if  her  right 
had  been  fully  appreciated.  She  is  undoubtedly  entitled  to 
damages  for  the  delay,  since  the  demand,  as  to  ^  the  prem- 
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ises  In  iHdoh  it  was  his  duty  to  smAffi  dower,  under  that  de- 
mand. 

The  decree  must  be  reversed,  and  the  soit  remanded. 

Decree  revereed. 

Bquzxabui  TasM  mat  bb  CkxHPLBnLT  DAVigxmii  bt  Clear  and  Uxam- 
HOUOU8  DiOLAaAXiON  07  Tbubt:  Lane  ▼.  Bwing,  77  Am.  Deo.  632. 

PABonnaHZF  BsAunr  n  Hxu>  vr  TivAifOT  nr  Common:  Bt^um  y.  Bt^fkim^ 
77  Am.  Dee.  249;  Dilbny.  Brown,  71  Id.  70(Vaiid  note  703,  citing  prior  caeee. 
When  purchased  end  held  for  firm  porpoiei,  itpvtakee,  howerer,  of  theohar- 
eoter  of  penonelty  to  the  extent  that  it  ie  under  the  control  of  chancery  in 
making  a  final  adjnatment  of  the  affiurs  of  the  partnership:  Mauck  v.  Mcuickt 
64  HL  284»  citing  the  principal  esse;  Andrtw^  Htir$  ▼.  Brown,  56  Id.  252^ 
Lanif9  Hehn  ▼.  Waring,  60  Id.  638;  Buchan  ▼.  Swmer,  47  Id.  805. 

Wdow  18  MOT  Emtitlbd  TO  DowBE  ZN  Pabtnxbship  Rkaltt  nntil  set- 
tlement of  paHnership  aflairsy  it  being  first  liable  to  pay  the  debts  of  the  firm: 
Dyerr.  Clark,  89  Am.  Dec.  607;  Smmery.  ffampton,  82  Id.  722;  Andrew^ 
ffeirt  Y.  Brown,  56 Id.  252;  JiarUkunr.  Jierrttt,  40  Id.  76. 

Wm  18  Ekthlbd  to  Dowbb  nr  EQunABLi  Ebtatb  of  Hobbahd  capa- 
ble of  being  specifically  enforoed  in  his  lifetime:  Cfraham  ▼.  Oraham,  17  Am. 
Dec.  166;  SteverwY.  8nM,  20  Id.  205;  Porterr.  Bobbwon,  18  Id.  158.  See, 
however,  Sqfford  ▼.  liqfford,  82  Id.  688;  Pledffer  ▼.  BlMfe,  60  Id.  28.  The 
principal  case  is  cited  to  tiie  point  that  widow  is  entitled  to  dower,  where 
the  husband  held  snch  an  equitable  estate  as  entitled  him  to  be  inYested  with 
the  legal  title:  TVi^&ir  y.  JEcom,  68  DL  347;  ^ftwo  y.  ^SMl  45  Id.  881, 882;  and 
to  the  point  that  to  entitle  a  widow  to  dower  in  an  equitable  estate^  it  must 
have  been  such  that  in  case  of  the  husband's  death,  it  would  have  descsndsd 
to  his  heirs  at  law  as  real  estate,  instead  of  going  to  his  personal  representa* 
tiYss  as  a  chattel  interest^  or  chose  in  action:  NieoU  y.  Todd,  70  Id.  296. 

Bight  ov  Dowxb  oannot  bb  DrrwBrmD  without  the  consent  of  the  widow 
ei^ressed  in  the  mode  pointed  out  in  the  statute:  Wal^  y.  BeU,  60  HL  479^ 
citing  the  principal  case.  See  WhUe  y.  WhUe,  81  Am.  Dec  282;  LeatiU  y. 
Lamprey,  23  Id.  685^  note  687;  CamaUT.  Wileon,  76  Id.  851;  but  the  remedy 
for  the  enforoementof  the  right  may  be  barred  under  a  statute  of  limitatioosi 
Owen  Y.  Peaooek,  88  HL  86,  citing  the  principal  case. 

Thb  PBorciFAL  OASB  IB  AViiBMBD  in  jVSoo/I  Y.  MiUer^  87  HL  407«  412;  NkoU 
T.  TWd;  70  Id.  296;  J^)eoff  Y.  Jfom,  49  Id.  860^  864. 


Tbout  v.  Emmons* 

C»Xlluiois,48S.] 
GmEAL  AflflVT  QABVOT  Blin>  PBmuurAL  BT  SUBMXBSIDB  TO  4 

without  specisl  authority  to  that  effect. 
Abbwbb  nr  CBAjroootT  n  Takbb  as  Tbub,  zr  No  Bepuqatidk  b  Filbd. 
SwoBB  Ahswbb  nr  Chahobbt  must  bb  Ovbboomb  bt  TssriMQinr  ov  Two 

WrtHB88Bii^  or  its  equxYslent. 

Bill  in  equity  praying  injunction  against  a  judgment.   The 
bill  alleges  that  complainant,  Emmons,  rented  a  fSurm  of  one 


Digitized  by  VjOOQIC 


Not*  18ftL]  Tbodt  t^.  Bmmons.  827 

Bowman,  as  agent  of  the  defondant,  and  had  a  difference  with 
him  about  the  rent  for  the  year  1854.  Emmons  still  oontinned 
to  occupy  the  farm  and  pay  the  rent  until  ISST,  when  the 
defendant.  Trout,  commenced  suit  against  him  for  the  rent  of 
1854.  Emmons  and  the  agent  Bowman  agreed  to  submit  the 
matter  to  arbitration;  and  the  arbitrators  decided  that  oom- 
plainant  was  not  indebted  to  defendant  for  the  rent  of  1854. 
The  defendant  recoyered  judgment  against  complainanit  in  the 
suit  instituted  against  him,  at  a  special  term  of  court,  of  which 
complainant  knew  nothing.  The  complainant  alleged  that  he 
had  a  substantial  defense  to  the  suit,  and  appeared  at  a  sub- 
sequent term,  prepared  to  establish  it^  when  he  learned  forthe 
first  time  of  the  special  term  and  the  judgment  rendered 
thereat.  The  defendant  answered,  among  other  things,  that 
the  complainant  refused  to  pay  the  full  amount  of  the  rent  for 
1854  because  he  had  not  made  a  good  crop;  and  that  defend* 
ant  had  not  authorized  his  agent  to  submit  this  or  any  other 
matters  to  arbitration.  Decree  making  the  iiqunotion  pei^ 
petual,  and  error  assigned  by  the  defendants 

E.  Beeeher^  for  the  plaintiff  in  error. 

/.  Soier,  for  the  defendant  in  error. 

By  Court,  Walkbb,  J.  This  record  presents  the  questioD 
whether  a  general  agent  may  submit  matters  of  his  principal 
in  dispute  to  arbitration,  in  the  absence  of  special  authority 
for  that  purpose.  The  trial  was  had  on  the  bill,  answer,  and 
depositions.  No  replication  was  filed  to  the  answer,  and  it 
must  be  taken  as  true.  It  denies  the  authority  of  the  agent 
of  plaintiff  in  error  to  submit  the  matter  in  dispute  to  arbitra- 
tion, and  the  evidence  only  shows  a  general  authority  in  the 
agent  to  receiye  the  rents.  A  general  agent  has  no  authority 
to  bind  Mb  principal  to  a  submission  to  arbitration.  To  be 
binding,  such  a  reference  can  only  be  made  under  a  special 
authority:  Bacon  y.  Dubarryy  1  Ld.  Baym.  246;  Watson  on 
Awards,  50;  Scarlxnmtgh  y.  ReynoldSy  12  Ala.  252.  The  evi- 
dence fSailing  to  show  a  special  authority  to  refer  the  matter 
in  disimte,  and  the  authority  being  denied,  the  court  below 
erred  in  enjoining  the  judgment. 

The  evidence  of  Bible  is,  that  in  a  conversation  between  the 
parties,  he  heard  plaintiff  in  error  say  he  would  leave  the 
matter  with  Bowman,  and  any  settlement  which  he  should 
make  would  be  satisfiactory  to  him.  This  manifestly  author- 
iied  Bowman  to  act  as  agent  in  making  a  settlement,  and  any 
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adjostment  he  might  have  made  would  have  boond  plaintifF 
in  error.  But  from  this  statement  it  is  impossible  to  infer  a 
special  authority  to  submit  the  matter  to  arbitration.  It  only 
authorized  him  to  act  in  person,  and  not  to  call  upon  others, 
to  make  an  adjustment.  But  if  this  were  not  so^  plaintiff  in 
error  filed  his  sworn  answer,  and  it  must  be  taken  as  true, 
unless  overcome  by  the  evidence  of  two  witnesses  or  its  equiva- 
lent fiere  there  was  the  evidence  of  but  one,  which  was  not 
properly  receivable  to  contradict  the  answer,  to  which  no 
replication  was  filed. 

The  decree  of  the  court  below  is  reversed,  and  bill  dis- 
missed. 

Decree  reversed. 

AvswxB  Df  OHAvcntT  BjHPOimvB  TO  Bill  n  Takes  ab  Tbitx  if  no 
repUoatum  ii  filed:  MtQmm  t.  OkomitamU  HHtn^  64  Am.  Deo.  178;  Paml^. 
OorosTt  Id.  649;  until  ofToroomo  by  the  teetunony  of  two  opposing  witnewae 
or  one  siioh  witnen  and  oorrobocating  oiroiunstenoeet  MUm  t.  MUMf  64  Id. 
862.  Where,  however,  the  matter  eet  np  is  new,  or  not  responsive  to  the 
biU,  it  most  be  supported  by  proof:  Ltadi  ▼.  Fofm^  71  Id.  782;  note  734.  In 
Chamben  t.  Rowe^  36  HL  173,  it  is  said:  ''This  coort,  in  the  case  of  TnmtT. 
JSmnuMUt  29  Id.  487,  inadvertently  intimated  that  where  the  answer  was 
under  oath,  it  might  be  ovoroome  by  the  testimony  d  two  witnesses^  thoagb 
no  replication  was  filed,  ^lis  was  nnadvisedly  said,  as  the  role  is  diffar- 
ently  settled.  It  is  very  dear,  where  the  answer  is  not  under  oath,  it  is  to 
be  treated  as  pleading  only,  and  withoitt  a  replication  the  canse  can  be  folly 
heard  when  set  down  for  hearing  on  the  bill,  answer,  edhibits^  and  deposi- 
tions, and  oral  testimony  heard  in  oonrti  sooh  answer  having  no  moto  fotoe 
as  evidence  than  the  biU." 

Aasirr  oiioror  Submit  fo  Abbhrahov  an  aoooont  whaflh  lie  k  asftly 
snttioriaed  to  settle;  EMerr.  Zkmmmntm,  K  Am.  J)eo.  256. 


Gillespie  v.  Smith. 

[39  ILUMOIS,  ITS.] 

Sdolitxb  to  Plba  of  hot  CkJiLTT,  OR  TO  Ant  KsoAXiys  Puu,  oMi  be 
added  1^  defendant,  if  he  chooses  to  add  it^  and  it  is  not  error  to  pfooeed 
to  trial  without  it. 

Btbgoio  OBjaonoHs  to  Evidinok  must  bb  Takbb  nr  Lowbb  Court. 

Party  is  bot  Prboludsd  uitdbr  Gbnxral  OBjBonoN  to  Evidbbob  from 
showing  in  appellate  court  the  insofficiency  of  the  evidence^  or  from 
availing  himself  of  radical  defects  in  the  instroments  of  evidence  which 
ooold  not  be  obviated  by  proofs  and  which  strike  at  the  foondation  of  the 
plaintifEi'  *»^^*»» 

Dbbd  Cobvbyibo  Absolutb  Titlb  to  Trubtbbs  on  Dbglarbd  Tbubt  wiD 
not  be  constmed  as  a  mortgsge^  and  there  will  be  no  equity  of  redemp- 
tion from  a  sale  thereunder. 
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6i4iJB  or  Laitd  mniEB  Tbuvt  Died  will  hot  bb  8bt  asedm  nr  Bguirr, 
beesoM  ilia  pwiperty  was  not  lold  In  aepante  pMoeli»  ezoept  upon  the 
ground  ot  frand,  or  thftt  loma  one  may  h&TO  been  prejndioed  by  the  sale 


Tburu  unbib  Teuct  DnD  icat  Bmplot  Aosmt  to  Pbbiobm  HiasAin- 
OAXi  Pabub  o<  mK  or  to  act  ee  anotioneer»  or  to  advertiae  and  aeU  the 
traat  lands.    This  is  not  a  delegation  of  the  tnist. 

Bjbctmbnt  by  appellees  against  appellant  Verdict  for  the 
plaintifffl.  Motion  for  new  trial  oyermledy  and  appeaL  The 
qpinion  states  the  case. 

M.  MeConndj  for  the  appellant 
Smith  and  MeChtre^  for  the  appellees. 

By  Court,  Bbsbsb,  J.  The  appellant  assigns  for  error  on 
this  reoordy  that  the  coort  erred  in  admitting  as  evidenoe  each 
of  the  deeds  and  papers  oflfered  by  the  plaintiffs  and  otjeoted 
to  by  the  defendants;  in  overmling  the  defendant's  motion  for 
a  new  trial  and  refusing  to  set  aside  the  yerdict;  in  rendering 
a  judgment  in  the  cause,  in  manner  and  form  as  shown  in  the 
record;  and  further,  in  permitting  the  plaintiffs  to  call  a  jury, 
and  proceeding  to  try  the  cause,  when  the  defendants'  plea  of 
not  guilty  was  not  denied  and  issue  joined. 

It  appears  from  the  record,  that  three  actions  of  ejectment 
were  brought  in  the  Morgan  circuit  court  by  the  appellees 
against  the  appellant,  for  different  tracts  of  land,  of  which  the 
appellant  admitted  he  was  in  possession,  and  on  his  motion 
and  afiBdaTit  they  were  consolidated  into  one  action,  to  which 
the  appellant  pleaded  not  guilty.  A  trial  was  had,  and  a  ver- 
dict and  judgment  for  the  appellees.  A  motion  for  a  new 
trial  was  entered,  which  was  Overruled,  and  a  judgment  ren* 
dered  on  the  verdict  for  the  appellees. 

We  do  not  think  aiiy  one  of  the  errors  are  well  assigned. 
As  to  the  last,  taking  them  in  reverse  order,  it  ought  to  be 
considered,  at  this  day,  as  a  frivolous  objection,  unworthy  of 
consideration.  The  rimUiter  to  a  plea  of  not  guilty,  or  to  any 
negative  plea,  can  be  added  by  the  defendant  if  he  chooses  to 
add  it,  and  it  is  not  error  to  proceed  to  trial  without  it:  Wiaier$ 
V.  Simpeonj  2  Gilm.  677;  WiUiama  v.  BrwfUon,  8  Id.  626;  8tump$ 
V.  KeUeyj  22  HL  140;  Walker  v.  Armour^  Id.  669. 

As  to  the  third  error,  the  record  shows  this  form  of  verdict, 
and  the  judgment  thereon:  The  jury  say  that  the  defendant 
is  guilty  of  unlawfUly  withholding  from  the  plainti£b  the 
premises  described  in  the  plaintiffs'  declaratira  (describing 
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them),  and  they  farther  say  that  the  plaintiflk  are  aeiaed  and 
entitled  to  hold  the  aforesaid  premises  as  joint  tenants  in  fee- 
simple,  as  the  plaintiflfs  have,  in  their  declaration,  complained 
against  the  said  defendant  The  judgment  is  in  strict  con- 
formity with  this  finding,  and  both  are  in  fall  compliance  mih 
all  the  requirements  of  the  statute.  The  premises  are  de- 
scribed in  the  verdict — the  unlawful  possession  hj  the  defend* 
ant  found,  and  the  estate  specified,  and  the  judgment  of  the 
court  is,  that  the  plaintiffs  recover  the  possession  of  the 
premises  according  to  the  verdict  of  the  jury,  so  that,  *'in 
manner  and  form,''  the  judgment  was  correctly  rendered: 
Scates's  Comp.  217. 

As  to  the  seccmd  error  assigned,  the  reasons  for  a  new  trial 
were:  1.  That  the  court  admitted  as  evidence  of  title  to  the 
land  in  controversy,  the  deed  from  one  Bex\jamin  Newman  and 
wife,  to  Jesse  T.  Newman  and  John  B.  Duncan,  the  same  be- 
ing a  special  deed  of  trust,  together  witha  paper  purporting  to 
be  a  deed  for  said  lands  from  the  said  Jesse  T.  Newman  and 
John  B.  Duncan,  to  the  plaintiffs.  2.  The  court  admitted  as 
evidence  of  legal  title  in  this  cause,  a  paper  signed  by  Bei^amin 
Newman  and  others,  not  conveying  the  land  in  controversy  to 
any  person,  or  being  a  deed  of  any  kind  conveying  to  the 
plaintiffs  any  portion  of  said  land;  and  8.  All  the  deeds  and 
papers  presented  in  evidence  in  said  cause  by  the  plaintifBi 
were  inadmissible  as  evidence,  and  did  not  prove  a  legal  title 
in  the  plaintiffs. 

This  error  will  be  considered  in  ccmnection  with  the  first 
error  assigned,  as  they  embrace  the  same  matters. 

The  bill  of  exceptions  recites,  that  ^^  the  above  papers,  the 
execution  of  which  was  duly  proven  or  admitted,  was  all  the 
paper  evidence  in  the  case."  The  bill  of  exceptions  further 
states:  *'  The  defendant  objected  to  said  evidence  going  to  the 
jury,  which  objection  was  overruled  by  the  court''  The  ob- 
jection to  these  several  instruments  of  evidence  is  general, 
no  special  objection  to  any  one  of  them  being  stated.  Such 
objections  cannot  now,  for  the  first  time,  be  heard  in  this 
court    This  is  a  settled  rule. 

In  the  case  of  Comoay  v.  Cate^  22  DL  189,  this  court  said 
that  parties  could  not  be  permitted  to  stand  by,  and  permit 
evidence  to  be  introduced,  without  specific  objections,  which  is 
competent  evidence  in  itself^  and  the  objections  to  which  is 
formal,  and  can  be  obviated  i^  made  by  proof^  and  afterwards 
make  the  introduction  of  such  evidence  ground  of  objection  in 
this  court. 
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In  Sargeant  y.  KeUoggy  6  Gilm.  281,  it  was  held,  where  vari- 
JOB  objections  may  be  made  to  evidence,  some  of  which  may 
be  removed  by  otiier  proof,  the  party  making  the  objections 
ought  to  point  out  specifically  those  he  insists  on,  and  thereby 
put  the  adverse  party  on  his  guard,  and  afford  him  an  oppor- 
tunity to  obviate  them.  He  should  not  be  permitted,  after 
interposing  a  general  objection,  to  insist  on  particular  objec- 
tions in  this  court,  which,  if  they  had  been  suggested  in  the 
court  below,  might  have  been  instantly  removed.  So,  in  the 
case  of  Swift  v.  Whitneyy  20  HI.  144,  and  in  Bv/rUain  v.  Bailey, 
27  Id.  410,  it  was  held,  where  evidence  *is  obnoxious  to  a 
special  objection,  that  objection  must  be  stated.  But  the 
party  is  not  precluded  from  showing  in  this  court,  and  insist- 
ing upon  the  insufficiency  of  the  evidence,  or  of  availing  himself 
of  radical  defects  in  the  instruments  of  evidence,  which  could 
not  be  obviated  by  proo^  and  which  strike  at  the  foundation 
of  fhe  plaintiflii'  claim. 

The  defendant  was  the  source  of  the  plaintiffs'  title, — they 
claiming  through  a  deed  executed  by  him  to  Gregory  and 
Whitmore.  This  deed  is  tripartite, — appellant  and  wife 
being  parties  of  the  first  part,  Gregory  and  Whitmore  parties 
of  the  second  part,  and  Rhodes  and  Pegram,  as  partners,  parties 
of  the  third  part  It  is  in  the  usual  form  of  a  deed  of  trust, 
conveying  to  them  absolutely,  and  to  the  survivor  of  them,  the 
premises  in  controversy,  together  with  a  large  number  of  other 
tracts  of  land.  '^  In  trust,  however,  for  the  following  purpose: 
Whereas  the  mercantile  firm  of  H.  R.  Gillespie  &  Co.,  of  which 
said  Henry  R.  Gillespie  is  a  member,  have  executed  and  de- 
livered to  Rhodes,  Pegram,  &  Co.,  their  two  negotiable  promis- 
sory notes  of  even  date  herewith,  both  payable  to  the  order  of 
said  Rhodes,  Pegram,  &  Co.,  one  for  the  sum  of  $4,238.87, 
due  on  the  1st  of  May,  1855,  and  the  other  for  the  sum  of 
$4,470.12,  due  on  the  15t^  of  August,  1855.  Now,  if  said  notes 
shall  be  well  and  truly  paid  at  their  maturity,  respectively, 
then  this  deed  shall  be  void,  and  the  property  hereinbefore 
conveyed  shall  be  released  at  the  cost  of  the  said  parties  of  the 
first  jmrt,  but  if  said  notes,  or  either  of  them,  or  any  part  of 
either,  shall  not  be  so  paid,  then  this  deed  shall  remain  in 
force,  and  the  said  parties  of  the  second  part,  or  the  survivors 
of  them,  or  the  heirs  and  assigns  of  such  survivors,  may  pro- 
oeed  to  sell  the  property  hereiubefore  described,  or  any  part 
thereof  at  public  vendue,  to  the  highest  bidder,  at  the  court- 
house in  Jacksonville,  Qlinois,  for  cash,  first  giving  twentj 
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days'  public  notice  of  the  time,  terms,  and  place  of  flaid  sale, 
and  of  the  property  to  be  sold  by  advertisement  in  some  news- 
paper, printed  in  said  Jacksonville;  and  upon  such  sale,  shall 
execute  and  deliver  a  deed  in  fee<«imple  of  the  property  sold 
to  the  purchaser  or  purchasers  thereof,  and  receive  the  pro- 
ceeds of  said  sale,  and  out  of  them  pay,  first,  the  costs  and 
expenses  of  this  trust,  and  next,  whatever  balance  may  be 
unpaid  on  said  notes,  whether  matured  or  not,  rebating  interest 
at  the  rate  of  ten  per  cent  per  annum  on  such  portion  thereof 
as  has  not  then  matured,  and  the  remainder  pay  over  to  the 
party  of  the  first  part,  with  a  covenant  that  the  party  of  the 
second  part  will  faithfully  execute  the  trust,''  etc.  The  deed 
is  dated  January  19,  1855,  and  duly  ac^owledged  and 
recorded. 

The  notes  being  unpaid,  the  trustees  on  the  11th  of  January, 
1856,  advertised  the  lands  in  the  mode  required  by  the  deed 
for  the  sale  on  the  1st  of  February,  1856,  without  redemption, 
and  on  that  day  they  were  sold  at  public  vendue  at  the  place 
designated  by  David  A.  Smith,  acting  as  agent  of  the  trus- 
tees, in  one  parcel,  to  one  James  W.  Robinson,  who  was  the 
highest  bidder,  for  the  gross  sum  of  $8,988.26,  which  was  paid 
down  in  cash. 

Immediately  after  the  sale,  Robinson  permitted  Beigamin 
Newman  to  take  his  place  as  purchaser,  in  consideration  of 
eleven  thousand  six  hundred  dollars  paid  him,  and  on  the 
12th  of  March,  1856,  the  trustees  executed  the  deed  to  New- 
man. This  deed  recites  the  printed  advertisement  for  the 
sale  of  the  lands,  describing  them  particularly,  with  the 
printer's  certificate,  and  there  is  made  as  part  of  the  deed, 
an  instrument  executed  five  days  after  the  sale,  signed  by 
appellant  and  Robinson,  of  the  following  purport:  ^'  Pursuant 
to  the  foregoing  annexed  notice,  at  the  time  and  place  therein 
specified,  with  the  assent  of  the  undersigned,  Henry  R.  Oil- 
lespie,  the  lands  specified  in  said  notice,  were  o£fered  for  sale 
in  one  parcel  by  David  A.  Smith,  as  agent  for  the  trustees 
named  in  the  aforesaid  notice,  and  on  such  offering  were 
struck  down  to  the  undersigned,  James  W.  Robinson,  at  the 
sum  of  $8,988.26,  he  being  the  highest  and  best  bidder  there* 
for,  which  he  paid  in  hand  in  full  satisfaction  of  the  deed  of 
trust  referred  to  in  said  notice,  and  the  costs  and  charges 
of  executing  and  foreclosing  the  same;  and  in  consideration 
of  the  sum  of  eleven  thousand  six  hundred  dollars,  the  said 
undersigned  assigns  and  transfers  his  said  purchase,  and  all 
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benefit  of  the  same,  to  Benjamin  Newman,  and  requests  said 
tniBtees  to  exeouto  to  him,  bis  heirs  and  assigns,  the  proper 
deed  of  oonyeyance  and  assoranoe  of  the  premises.  Oiven 
under  our  hands  and  seals,  at,  etc,  this  sixth  day  of  Febru- 
ary, 1856.*' 

After  these  recitals,  the  deed  conveys  and  quitclaims  the 
lands  to  Benjamin  Newman,  his  "  heirs  and  assigns  foreyer.'' 

In  opposition  to  these  facts,  it  is  now  said,  the  deed  of  ap- 
pellant was  but  a  mortgage — a  mere  security  for  the  payment 
of  his  notes,  and  that  the  sale  of  the  lands  was  invalid,  they 
having  been  sold  en  masses  and  without  redemption. 

Acknowledging  to  the  fullest  extent  the  doctrine  that,  in 
construing  deeds  and  other  written  instruments,  that  the  in- 
tention of  the  parties,  to  be  ascertained  trom  the  face  of  the 
paper,  must  control,  we  are  entirely  satisfied  that  this  deed 
was  a  trust  deed,  and  conveyed  the  absolute  legal  title  in  the 
lands  to  the  trustees  Gregory  and  Whitmore. 

There  is  no  single  expression  in  this  deed  characteristic  of  a 
mortgage.  The  intention  of  the  parties  is  so  manifest  that  it 
was  designed  to  convey  the  legal  title  upon  a  declared  trust 
that  argument  could  not  make  it  plainer.  Nothing  contained 
in  the  deed  raises  a  presumption  even  that  it  was  intended 
only  as  a  security  in  the  nature  of  a  mortgage,  but  for  what  it 
really  is,  an  absolute  conveyance  on  a  declared  trust.  If  the 
deed  was  a  mortgage,  the  argument  of  the  appellant  as  to  the 
sale  under  it  might  have  force;  but  being  a  trust  deed,  it  is 
out  of  place. 

The  deed  of  trust  conveying  an  absolute  title  in  fee-simple 
to  the  trustees,  by  their  sale  and  conveyance  to  Newman,  the 
like  title  was  vested  in  him.  No  right  of  redemption  exists  in 
any  party.  It  is  only  where  lands  are  sold  under  a  decree  in 
equity  for  the  sale  of  mortgaged  lands,  that  a  mortgagor  can 
redeem:  Scates's  Comp.  977.  Here  was  no  mortgage  and  no 
judicial  proceedings,  but  an  absolute  sale  of  the  lands  by  the 
parties  holding  the  title  in  fee-simple.  A  deed  of  trust,  or  a 
mortgage  with  power  to  sell,  renders  an  application  to  a  court 
unnecessary. 

That  it  was  sold  en  masse  cannot  now  be  objected,  as  the 
record  shows  they  were  so  sold  with  the  assent  of  the  api)el- 
lant,  who  acknowledged  at  the  same  time  the  agency  of  the 
party  selling.  It  is  only  upon  the  groimd  of  fraud,  or  that 
some  one  may  have  been  prejudiced  by  a  sale  of  real  estate 
en  masse^  that  the  sale  would  be  set  aside  in  equity  because 
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the  property  was  not  sold  in  separate  parcels:  Soe$  y.  Mead^ 
6  Oilm.  171.  Nothing  of  this  kind  is  shown  in  this  case.  We 
know  no  role  of  law  forbidding  the  absolute  owner  of  land  from 
employing  an  agent  to  conduct  the  mechanical  parts  of  a  sale, 
or  acting  as  the  auctioneer,  even  if  the  legal  title  is  held  on  a 
trust  declared.  It  is  the  uniform  practice  to  employ  an  agent 
to  advertise  and  sell  lands  under  such  deeds.  It  is  no  delega- 
tion of  any  trust  confided  to  the  trustees.  Although  trustees 
may  not  in  general  delegate  their  powers,  yet  that  they  may 
employ  solicitors  and  agents  to  do  ministerial  acts,  such  as 
the  sale  of  property,  and  acts  of  that  nature,  the  trustees  re* 
taining  a  supervisory  power  of  them,  has  never  been  ques- 
tioned: Hill  on  Trustees^  474, 641.  But  they  were  the  absolute 
owners  of  the  fee  in  the  lands,  and  had  the  ability  of  themselves 
to  sell  them;  and  the  rule  is  well  understood,  where  a  party  is 
in  this  position,  he  may  act  by  an  agent  or  attorney:  Story  on 
Agency,  sec  16;  Jfoaon  v.  Watty  4  Scam.  138.  But  the  con- 
olusive  answer  is,  that  the  appellant  was  present  and  made  no 
objections,  but  in  £eujt  assented  in  writing. 

But  the  appellant's  counsel  says  there  is  no  evidence  of  this 
assent  to  sell  en  masaey  except  these  recitals  in  the  deed,  and 
they  are  not  admissible  as  evidence  against  appellant  or  any 
one  else  but  the  makers  of  the  deed.  This  recital  sets  forth  a 
written  agreement  between  appellant  and  Robinson,  the  high- 
est bidder  and  purchaser  at  the  sale,  that  the  sale  of  the  lands 
in  one  mass,  and  turning  over  ihp  bid  to  Bex\jamin  Newman, 
were  made  and  done  with  the  consent  of  appellant  He  no 
doubt  received  the  benefit  of  the  advance  paid  by  Newman. 
But  the  specific  objection  that  appellant  had  not  executed  any 
such  assent  or  agreement  was  not  made  on  the  triaL  Had  it 
been  made,  it  could  have  been  easily  removed  by  calling  the 
subscribing  witness,  Mr.  Smith,  who  was  in  reach  of  the  court 
Such  proof  was  waived,  and  the  instrument  used  as  evidence 
without  a  specific  objection  to  this,  or  to  any  other  particular 
portion  of  it.  But  did  not  Robinson  and  the  appellant,  by 
their  own  voluntary  act,  become  parties  to  this  deed?  They 
certainly  did,  and  being  parties  to  it,  are  bound  by  the  recitals 
in  it 

The  objection  going  to  the  acknowledgment  of  the  deed  as 
having  been  taken  before  an  officer  not  authorized  to  take  it, 
is  in  the  same  category.  It  was  not  made  in  the  court  below, 
and  the  proper  execution  of  the  deed  was  admitted  by  the 
appellant 
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There  is  no  objection  made  to  the  deed  of  trust  from  Benja- 
min Newman  to  Jesse  T.  Newman  and  John  B.  Duncan,  except 
want  of  title  in  B.  Newman.  This  we  haye  shown  to  have  no 
finmdation.  B.  Newman  acquired  an  absolute  title  in  fee,  and 
he  may  haye  disposed  of  the  lands,  a  matter  about  which  the 
appellant  cannot  possibly  have  the  least  concern.  We  refrain, 
therefore,  from  going  into  that  portion  of  the  case.  The  lands 
were  disposed  of  by  their  owner  to  pay  his  debts  by  agreement 
with  the  most,  if  not  all,  of  his  creditors,  and  by  a  good  and 
Talid  deed  the  title  to  the  premises  in  controversy  has  become 
Tested  in  appellees.  After  the  conveyance  to  Benjamin  New- 
man, the  appellants  ceased  to  have  any  interest  in  the  lands, 
and  if  Newman  squandered  them,  his  creditors,  not  appellant, 
have  cause  to  complain.  This  is  not  a  creditor's  biU.  He 
was  fidrly  divested  of  his  title  by  his  own  voluntary  deed,  and 
the  lands,  or  their  proceeds,  were  appropriated  according  to 
the  deed.  They  discharged  his  debts,  and  if  they  have  not 
discharged  Newman's  also,  if  his  creditors  are  losers  by  the 
improper  conduct  of  his  trustees,  with  them  lie  the  demand 
ton  a  remedy. 

We  cannot  see  the  slightest  ground  of  defense  to  this  action, 
and  nothing  to  justify  any  claim  set  up  by  the  appellant 
Selling  the  lands  en  masse  was  his  own  act,  and  he  can,  there- 
fore, allege  no  fraud  therein.  The  deed  was  an  absolute  deed 
— the  sale  under  it  was  irredeemable.  To  no  act  done  by  the 
owner  of  them  by  the  purchase  at  this  sale  can  the  appellant 
take  any  exception,  or  claim  any  right  as  against  the  appellees. 

There  being  no  error  on  the  record,  the  judgment  is  aflirmed. 

Judgment  affirmed. 

SsmNQ  ASSDM  Sals  ov  Land  Sold  in  Miaa  Ihsxbad  of  nr  Sxparati 
Pabobls:  See  Lojf  ▼.  OibbomB,  pott,  p.  487»  and  note.  The  principal  oese  ii 
eifted  to  the  point  that  it  is  only  on  the  groond  of  frand,  or  that  aome  one 
may  hare  been  prejudiced  by  a  aale  of  lands  m  mamt^  that  the  sale  will  ba 
set  aside  in  eqnityt  beoanse  it  was  not  sold  in  separate  parcels:  ProUher  ▼• 
HiO,  36  DL  404;  Fakmany.  Peek,  S7  Id.  163. 

BvioKNOB  SHOULD  BB  Objvotbd  TO  WHXN  OrvBBBD:  See  CUuuer  y.  Stone, 
ante,  p.  2299,  and  note.  The  mle  that  objections  to  evidence  mnst  be  speoifi(v 
applies  only  to  snch  objections  as  can  be  obriated  by  other  eridenoe  or  by 
the  act  of  the  party  or  the  ccnrt:  Clcmaer  r.  Stone,  enpra,  and  note.  The 
principal  case  is  cited  to  the  point  that  objections  to  the  evidence  which 
might  h&ve  been  obviated  if  made  at  the  trial  cannot  be  raised  for  the  first 
time  in  the  appellate  coort:  Board  qfEdmeatSon  v.  Oreenebaum  <C-  Sons,  39  HL 
615;  Orakmn  v.  Andermm,  42  Id.  617;  Oleomger  r.  Dmaway,  84  Id.  STOf 
AiH0  ▼.  iSUmondi,  47  Id.  86. 
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Tkusr  Deed  ab  DnnvauiSBKD  vrom  Mobtqaoi:  Sea  Koehr.  Brigg$,  73 
Am.  Deo.  661t  and  note  656. 

Tbustii  icAT  Bmplot  AvcnovBiK  TO  Hakb  Sales:  Oi&tofi'«  Owe,  17  Aol 
Deo.  257;  MdOttadsfi  r.  Lamdnfe,  68  Miii.  677»  oiting  the  ^rinoipal  case. 

Pliam  OoNGLODiiro  TO  OomnrBT  vsid  ohlt  Sdolitsr  to  CoicpLm 
lauxa^  and  there  is  no  aaoeMity  for  a  role  to  add  it^  aa  it  may  be  added  by 
the  defendant  if  he  ohoaeo  todo  ao^  and  a  trial  may  behad  withoat  it:  Niemam 
T.  lfMiir»  86  UL  469;  J7dM  T.  PtfowN,  8S  Id.  24S;  dtiag  tho  pfh^^ 


Qmo  AKD  MississiFPi  R.  R  Co.  v.  MuHLiNa* 

[10  iMJTKira,  ^] 
Ohb  Wmdbas  jmi  BurmiED  »t  RAn.moAT>  Oomfaiit,  batwho^  lapunaitef 

Ua  prifate  bnaineia,  takes  paaaage  on  the  oan  of  the  ooaqpany,  ia  %  paa- 

aeBgar»  thoogh  no  ^tre  ia  ooUeoted  from  him. 
LuBOJTr  OF  PmniQiB  Cabbixb  ib  hot  AmcnxD  bt  Vaot  that  No  Fabs 

n  CouAorBD  from  the  injnred  passenger;  the  only  inqoiry  i%  whetiker  or 

not  he  was  lawfully  on  the  train. 
HAn.»oAP  OoKPAiiT  Casbtxho  PAflBBiosBS  OH  OomwnxsQnxKS  Xkumi  nrosi 

be  held  to  the  same  degree  of  diligenoe  aa  when  regidar 
lareosed. 


Action  by  Muhling  against  the  plaintiff  in  error  for  injuries 
sostained  while  riding  on  one  of  the  trains  of  the  company. 
The  road  was  in  course  of  construction,  and  the  plaintiff 
boarded  a  construction  train  for  the  purpose  of  being  carried 
to  a  town  on  the  road,  and  of  purchasing  there  a  sack  of  flour, 
and  while  the  train  was  crossing  Shoal  Creek  the  trestle  bridg- 
ing gave  way,  precipitating  the  cars  to  the  ground  below,  and 
thereby  injuring  the  plaintiff.  The  evidence  showed  that  the 
plaintiff  had  been  in  the  employ  of  the  company  as  an  axe- 
man, and  had  worked  in  leveling  the  roadway,  and  two  days 
before  the  accident  had  been  engaged  in  this  work.  Verdict 
for  the  plaintiff.  Motion  for  a  new  trial  overruled,  and  errors 
assigned  by  the  defendant. 

William  Holmes^  for  the  plaintiff  in  error. 
Ovstavua  KosmeVj  for  the  defendant  in  error. 

By  Court,  Walker,  J.  The  evidence  shows  that  defendant 
in  error,  when  he  received  the  injury,  was  going  from  his  resi- 
dence to  Trenton  or  Summerfield,  to  purchase  flour.  He  was 
in  the  pursuit  of  his  own  business,  and  not  that  of  the  com- 
pany.   Whatever  might  have  been  his  former  relations  with 
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Hhe  companj,  he  was  then  engaged  in  his  own  bucdness.  He 
was  at  that  time  in  the  situation  of  any  other  stranger  to  or 
passenger  npon  the  road,  liable  to  no  greater  burdens  nor  en- 
titled to  more  privileges  than  any  other  passenger  similarly 
dtoated.  He  had  no  control  over  the  running  of  the  train, 
was  not  then  engaged  in  the  business  of  the  company,  and 
was,  as  £Eir  as  this  record  discloses,  firee  from  all  negligence, 
and  was  in  no  wise  responsible  lor  the  injury,  nor  did  his  con* 
nection  with  the  road  in  the  remotest  degree  contribute  to  the 
misfortune. 

The  evidence  clearly  shows  that  this  trestle-bridge  was  im- 
perfectly and  insecurely  constructed.  This  is  not  controverted* 
It  must  then  follow  that,  as  the  injury  was  produced  by  the 
insufficient  structure  made  by  the  company,  and  without  any 
fimlt  of  plaintiff  in  error,  the  company  shotdd  be  responsible. 

It  is,  however,  urged  that  the  plaintiff  had  paid  nothing  for 
Us  passage.  Tbis  can  make  no  difference,  as  the  company 
had  the  rigiht  to  demand  the  fare  at  the  time  he  came  upon 
the  road,  and  upon  filling  to  pay  might  have  put  him  fix»m 
the  ears.  Or  they  might  have  afterwards  collected  it,  or 
if  the  company  was  indebted  to  him,  as  the  evidence  tends  to 
show,  they  could  have  deducted  it  from  that  indebtedness. 
But  even  if  they  were  carrying  him  gratuitously,  it  could 
make  no  difference:  OUUnwatir  v.  Madison  and  IndianapoUi 
B.  R.  Co.,  6  Ind.  889  [61  Am.  Deo.  101];  PhOaddphia  etc. 
B.  JR.  Co.  V.  Der&y,  14  How.  (XT.  S.)  468.  When  a  person  is 
upon  a  train  under  such  circumstances,  the  only  inquiry  is, 
whether  he  was  lawfully  there,  and  not  whether  he  had  paid 
his  money  for  the  privilege.  So  that,  in  point  of  fact,  it  can 
make  no  difference  in  this  case  whether  plaintiff  in  error  had 
paid  for  his  passage,  or  whether  he  was  there  by  permission,  to 
be  carried  without  compensation,  as  it  does  not  appear  that 
it  was  unlawfuL  The  evidence  shows  that  the  road  had  been 
carrying  passenfers  for  pay  on  their  construction  trains,  and 
they  must  be  held  to  the  same  degree  of  diligence  with  that 
diaracter  of  train  as  with  their  regular  passenger  coaches, 
tot  the  safety  of  the  persons,  and  lives  of  their  passengers: 
Chicago  and  Burlington  R.  R.  Co.  v.  Hazard,  26  HI.  878. 

In  view  of  the  whole  of  the  evidence  in  this  case,  the  com- 
pany must  be  held  liable  for  the  ii^uiy.  The  evidence  war- 
rants the  verdict,  and  as  no  error  is  perceived  in  this  recordi 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
AX.  x^-va  Vol.  LZXZl-tt 
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DMsn  ov  Oaxs  KlkordovOabshm  ov  Piasnoiis:  TWferT.  7U5o^ 
76  Am.  Dm.  690^  note  dtbg  prior  omw  608;  witli  rtipwt  to  itMid,  Telii6lM» 
and  appliaaoet:  OMfiif  r.  iSodkiter  ate.  it:  it:  (7o.»  76  Am.  Dm.  258^  and  note 
268. 

Patkhit  or  Vabm  ab  Amoinio  Liabzliit  or  P^isBron  Cabbixe: 
SoUim  T.  ITeifeni  it:  it  Cbv]».»  69  Am.  Dm.  623;  note  628;  W9b  Lmea§  r.  Nem 
Beififrd«te.B.B.Oo.,96lSL4M;  Oaiem  tie.  n. B.  Oo.  r.  Tarwood,  96 Id. 
682.  Iji  Toledo  He.  irpCkkr.Bnok$,  Sim.  9iS^HiahM,i^i^ti^^ 
the  priaoipal  oMa,  ths^  no  reoofwy  oui  bo  had  of  a  railroad  ooo^aiiy  for  a 
poTBonal  injiiry  to  a  paaaangwr  on  ita  tnln  ol  oan  or  lor  lila  daaih»  oaaaad  bj 
■uro  n^gUganoa  whan  ho  knofwiaglx  and  fraadnkntiy  iadnoaa  tha  ooBdaolor 
todiaNgard  hSa  dnty  and  dafraad  tha  oompaay  ort  ol  tfaa  aaa— t  of  Ma 
lara  lor  hia  aim  pfoAt 


Bb8t  V.  Allbn. 

[iOTMnww^  Ml] 

BaMFLABT    DuUaV    MAT    BB   AWABDBD    IB 

Plaxbiiiv'b  PBBMnii  and  wiUfoUy  damagiBg  hia  good%  1 
thadafndant  mada  tha  antry  hi  good  faith  iindar  tha  baliaf  that  ho  had 
a  ri^t  to  antar.    A  willfal  injiirj  to  gooda  ia  aa  mvoh  a  groimd  for 
axamphyry  damagaa  aa  a  wOlfiil  entry. 
HoKBRXAB  Law  or  Ilubod  Maum  Bwaiw  or  HmfBffniAi>  Bion  bt 
WoB  KaoMUunr  to  tha  ralidi^  ol  aU  oon?aja&oaa  of  tha  ] 
andadaadol  troat  ormortgaga  ol  tha  ptamfawi,  and  a  aala 
ia  inralid  wtthoat  anoh  i 


TBB8PA88  by  Allen  against  Best  and  Snell  fiir  entering  plain- 
tiff's house  and  injuring  the  ftumitare.  The  defendant  pleaded 
not  guilty,  and  that  he  was  the  owner  of  the  house  and  entitled 
to  the  possession,  and  that  he  and  his  servant  Snell  entered 
the  premises  and  removed  the  goods  and  chattels  of  the  plain- 
tiff without  unnecessary  damage.  Best  claimed  title  under  a 
mortgage  of  the  premises  executed  to  him  by  the  plaintiff 
Allen,  with  the  power  of  sale  in  case  of  default  of  payment  of 
the  note  as  security  for  which  the  mortgage  was  given.  Best 
sold  the  premises  under  this  power  to  one  Sparks,  and  executed 
to  him  a  deed.  Afterwards  Sparks  quitclaimed  to  Best 
Defendants  excepted  to  the  instructions  given.  The  verdict 
was  for  the  plaintiff  for  $134.  Motion  for  new  trial  overruled, 
%nd  appeal  by  the  defendants. 

OUbeH  and  Mnaker^  for  the  appeUants. 

O.  A.  Watter,  amd  Stiuart^  Edward$^  amd  Brawn^  for  the  a|^ 
pdlee. 
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By  Court,  Catok,  C.  J.  We  think  both  of  the  InstraotionB 
gi^en  for  the  plaintiff  are  correct.  In  the  first,  the  jury 
are  told  that  if  the  defendant  entered  the  plaintiff's  premises 
and  wiUfiilly  dami^ed  his  goods,  they  may  give  exemplary 
damages.  It  is  argued  that  if  the  defendant  entered  in  good 
faith,  and  under  the  belief  that  he  had  a  right  to  enter  and 
eject  the  plaintiff's  family,  that  his  willful  injury  of  the  goods 
in  doing  so  should  not  subject  him  to  smart  money.  We  do 
not  so  understand  the  law.  A  willful  ixjury  of  the  goods  is 
as  much  a  ground  for  exemplary  damages  as  a  willful  entry 
when  the  party  knows  he  had  no  right  of  entry. 

The  second  instruction  is  this:  '^  That  if  they  believe,  from 
the  evidence,  that  the  plaintiff  in  this  cause  was  in  possession 
of  and  occupying  the  said  premises  as  a  homestead  at  the 
time  of  the  execution  of  the  mortgage  from  plaintiff  to  de- 
fimdant,  and  that  Frances  E.  Allen  is  the  wife  of  said  plaintiff, 
and  was  so  at  the  date  of  the  mortgage,  and  that  she  still 
continued  to  occupy  the  same  as  a  homestead,  the  possession 
of  the  said  Frances  E.  Allen  is  the  possession  of  the  plaintiff!; 
and  that  plaintiff,  under  the  act  of  the  legislature  entitled 
'homestead,'  in  force  July  4, 1851,  is  entitled  to  retain  posses- 
sion of  said  premises,  notwithstanding  said  mortgage,  and  the 
jury  must  find  for  the  plaintiff." 

As  this  mortgage  was  in  effect  a  deed  of  trusty  containing  a 
power  of  sale,  and  under  which  the  property  was  sold,  it  is  in* 
Bisted  that  it  is  not  affected  by  the  homestead  law  of  1851. 
That  may  be  true;  but  this  mortgage  was  executed  in  1860, 
and  consequently  comes  under  the  operation  of  the  amend- 
ment  of  1857,  which,  as  we  have  decided  at  this  term,  in 
the  case  of  PatUnon  v.  King^  29  111.  514,  applies  to  all  con- 
yeyances,  and  makes  the  release  of  the  homestead  right  by 
the  wife  necessary  to  the  validity  of  all  conveyances  of  the 
homestead.  Under  this  decision  this  instruction  was  un- 
doubtedly right  The  plaintiff  was  prima  fctcie  the  owner  of 
the  land. 

We  shall  not  review  the  evidence  on  the  motion  for  a  new 
trial.  We  are  entirely  satisfied  with  the  verdict.  Here  was 
an  unwarrantable  attempt  by  the  defendant  to  take  the  law 
into  his  own  hands,  in  a  case  where  he  had  no  right  to  take 
the  possession,  and  even  if  his  title  had  been  good  he  should 
have  brought  cjjectment  to  obtain  the  possession.  Ahd  in 
removing  the  jdaintiff's  goods,  we  agree  with  the  jury  that  the 
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eridenoeihows  he  did  wfllfbl  damage.    JUlthecixomnstanoei 
of  the  case  show  an  aggravated  outrage. 

The  Judgment  i9  affirmed. 

Judgment  affirmed. 

ComwmrAjnm  wBoMEOMJon  Set Skmpr. BmOeiftpmif  p» 4M, ■iidaattcil> 
liiipriarotMi.  The  princ^owkctoedlotha  point  that  it  kwieuflalle 
awlweecl  the  hoiuwtMd  ri|^  that  the  wifa  dwnld  jcin  la  tiie  dead:  Jfar- 
eWfT.AwnSSIlLlOa. 

MiMMWLMMX  Djjuam,  wxm  AwomD:  See  SwMmek  r.  Ward,  76  Aa. 
Deo.  4BI^  Mte466;  JTae  Orfaont  olc  M.M.C9.W.  ffuni,  74  Id.  78S|  Oto  A 
Jt  J?.  Ch.  T.  TMOi,  Id.  S80;  CUIm  t.  Ihaie,  Id.  40^  and  Mte  ill;  ITW* 
Aem  T.  Skmm,  7S  U.  116;  Aorte  Bridge  Amfn  r.  UonU.  71  Id.  M^  Mte 
ffil  ilMky  T.  BfvdNi  Id.  fll%  sole  dtbg  srkr  eaaee  866. 
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8DPBEME  COUBT  OF  JUDIOATDHE 


INDIANA. 


Pbootob  v.  Owbnb. 

pBtalAVAtlLJ 

ov  WoKAV»  jomAaaomAMtMTi 
IdA  M  tka  «i  8aidtej»  •*  tht  Mo^iiieetfaig,  he 
JjHM  Owmw  and  a  Bua  rappotad  to  be  Jo.  Dewinondy  op  from  behind  e 
kg;  be  and  ctbwe  wppoeed  ft  to  be  Jo.  Deennood}  they  bvoke  and  nai 
I  IPiiden]  gel  her  peiMol  and  httidkacdiK  and  if  any  one  den*!  believe 
M^  ttegr  eaa  COM  end  eee  then." 

OiumjoxD  loLnxica  Hbabimio  SumovHui* the plafaliff  wm 
fBil^  el  adolteiyy  an  aotiMiable^flr  m. 

rat  SiiAn^iBy  OoDBr  mat  Fuim  "Blauktsww  to  A]i>in>  hia  eom* 
fUnli  after  the  trial  baa  been  entered  npen,  by  faMertiBi  addttieMj 
v«d%  er  by  eocfeetbg  tiMMW  alieady  in  the  eoinphiinl^  bat  not  1^  ineert* 
laig  an  entiiely  neiw  aet  el  werda  waanntfilly  difhrent  fwm  tiioaa  peeH> 
ew4yaneged. 

Appbal  from  the  Deoator  oirooit  court  The  optsiaa  ■tatai 
yieetse. 

Ownbadt  amd  Banner ^  tar  fhe  sppellani 

0.  B.  Hard  amd  J.  8.  Scobeyf  for  the  appellee. 

By  Court,  Wobdbn,  J.  This  was  an  aotioii  for  slander  by 
Ibe  appellee  against  the  appellant  Trial,  yerdict,  and  judg- 
ment for  the  plaintiff. 

There  was  a  demoner  snstained  to  the  third  paragraph  of 

the  defendant's  answer.    This  is  assigned  for  error,  bnt  the 

point  is  not  noticed  in  the  brief  of  counsel  for  the  appellant, 

henoe  it  will  not  be  noticed  by  ns.    It  is  claimed,  however, 

that  the  complaint  is  bad.    The  complaint  is  clearly  good,  as 

ao 
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it  charges  that  the  defendant  said  of  the  plaintiff,  inter  olio^ 
that  she  was  caught  in  the  very  act  of  adultery. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  said  of 
the  plaintiff,  that  "  Baden  saw  or  told  him  that  on  Sunday,  at 
the  camp-meeting,  he  either  scared  or  drove  Jane  Owens,  and 
a  man  supposed  to  be  Jo.  Dearmond,  up  from  behind  a  log;  he 
and  others  supposed  it  to  be  Jo.  Dearmond;  that  they  broke 
and  ran,  and  that  he  [Baden]  got  her  parasol  and  handker- 
chief^ and  if  any  body  did  not  believe  him,  he  could  come  and 
see  them."  The  plaintiff  then  asked  the  witness,  by  whom 
the  speaking  of  the  words  was  proven,  what  he  understood  the 
defendant  to  mean  by  what  he  said  about  the  parties  being 
scared  up.  This  question  was  objected  to,  but  the  objection 
was  overruled,  and  the  witness  answered  that  he  understood 
the  defendant  to  mean  that  the  parties  were  caught  in  the  act 
of  sexual  intercourse.  The  admission  of  the  testimony  as  to 
the  understanding  of  the  witness  is  relied  upon  for  a  reversal. 
In  what  oases  the  jury  are  to  judge  of  the  meaning  of  the 
words,  and  when  and  for  what  purposes  the  imderstanding  of 
those  to  whom  they  are  addressed  may  be  proven,  are  points 
which  we  deem  it  unnecessary  here  to  decide.  The  following 
authorities,  however,  may  be  cited  as  having  more  or  less  bear- 
ing upon  these  questions:  Prichard  v.  Uoyd^  2  Ind.  154; 
Thwnp9m  v.  Orimes^  5  Id.  385;  Smawley  v.  Starhy  9  Id.  886; 
Auman  et  Ux.  v.  Vealy  10  Id.  355  [71  Am.  Dec.  331],  and  note 
2;  Snell  v.  Snow,  13  Met  278;  MiUer  v.  JJtOfor,  6  Gush.  71 
[52  Am.  Deo.  768];  2  OreenL  Ev.,  8th  ed.,  sec.  417,  and  note; 
2  Starkie  on  Slander,  p.  51;  Jwtice  v.  KiHinj  17  Ind.  588;  1 
Btarkie  on  Slander,  p.  60,  and  notes. 

The  words  thus  proven  are,  in  our  opinion,  slanderous  and 
actionable  per  ee.  To  be  sure,  adultery  is  not  directly  and  in 
terms  charged,  neither  is  it  necessary  that  it  should  be.  Thus 
in  Drummond  v.  Lesliey  5  Blackf.  453,  it  was  held  that  if  the 
words  were  calculated  to  induce  the  hearers  to  suspect  that 
the  plaintiff  was  guilty  of  the  crime,  they  were  actionable.  See 
also  1  Starkie  on  Slander,  59.  So  also  in  Shields  v.  Cunning- 
ham, 1  Blackf.  86,  it  was  held  that  a  charge  that  Dr.  Eddy 
made  an  appointment  with  the  plaintiff,  scaled  the  walls,  and 
went  to  bed  to  her,  were  actionable.  In  Ouard  v.  Risk,  11  Ind. 
156,  it  was  held  actionable  to  charge  the  plaintiff  with  having 
slept  with  George  Vestill  two  nights.  In  neither  of  these  cases 
was  adultery  charged,  but  was  left  to  be  inferred  from  facta 
that  were  charged.    The  inference  that  adultery  was  commit- 
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ted  was  do  doubt  naturally  and  correctly  drawn  from  the  facts 
charged.  So  here,  if  Baden  scared  or  drove  the  parties  up  from 
behind  a  log  at  a  camp-meeting;  if  they  broke  and  ran;  and 
if^  in  the  plaintiff's  flight  and  perturbation,  she  left  behind  her 
parasol  and  handkerchief^  which  fell  into  the  hands  of  Baden 
as  trophies,  the  conviction  naturally  and  almost  irresistibly 
forces  itself  upon  the  mind  that  adultery  was  either  commit- 
ted or  about  to  be  committed.  At  all  events,  it  would  cause 
persons  to  very  strongly  suspect  that  such  was  the  case. 

The  words  proven  being  actionable  in  themselves,  the  de- 
fendant was  not  injured  by  proof  that  the  witness  understood 
ihem  in  an  actionable  sense.  Hence  we  need  not  decide 
whether  the  testimony  was  admissible,  the  error,  if  error  was 
ccnnmitted,  being  harmless. 

But  it  is  objected  that  the  words  proven  vary  from  those 
charged  in  the  complaint  There  are  several  sets  of  words 
charged  in  the  complaint,  some  of  which  are  substantially  the 
same  as  those  proven,  varying  in  some  slight  particulars.  The 
variance  might  have  been  cured  by  an  amendment  below, 
within  the  ruling  in  Lister  v.  MeNealy  12  Ind.  302;  and  the 
amendment  will  be  deemed  to  be  made  here:  2  R.  S.  1852,  p. 
162,  sec.  580. 

An  instruction  of  the  court  is  complained  of.  The  one  al- 
hided  to  is  somewhat  lengthy,  and  need  not  here  be  set  out. 
It  asserts  no  proposition  of  law,  nor  does  it  take  from  the  jury 
the  consideration  of  the  facts.  It  might  be  regarded  as  a  short 
disquisition  on  mental  philosophy,  stating  the  influence  which 
^  extreme  piety,  bigotry,"  or  self-righteousness,  may  have  upon 
the  minds  of  some  persons  in  drawing  conclusions  as  to  char- 
acter from  given  premises. 

But  as  no  legal  proposition  is  asserted,  and  the  case  was  left 
ftdly  to  the  consideration  of  the  jury  on  the  fistcts,  we  canhot 
say  that  any  error  was  committed. 

The  judgment  is  affirmed,  with  costs,  and  one  per  cent 
damages. 

WoBM  iMnrcDro  Gum  asm  Acxionablb  m  8ii  See  LUtk  t.  Barkw^ 
71  Am.  Deo.  219,  note  220^  wliere  other  omos  are  coUeoied.  Words  impnt* 
lug  to  female  want  of  ohastity  are  actionable  per  m.*  Smith  t.  Silence,  66  Id. 
m,  note  148. 

OoKPvrEVor  of  Tmncoinr  as  to  how  WmnasEB  Undbbstood  Libsl- 
w  Matibb:  See  Hawke  t.  PoUoh,  63  Am.  Deo.  266,  note  268,  where  other 
OMes  are  ooUected.  In  an  action  for  libel,  the  plaintiff  may  prove  by  wit- 
MiMe  whom  and  what  they  nnderstood  certain  worda  in  published  artidee 
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to  relv  to:  IM  Artmmi  t.  Armtrtrng^  37  Ind.  58,  dting  the  prindpal  < 
Where  the  worde  profea  are  actiooable  in  themeehree,  the  defendant  Is  not 
injured  by  proof  that  witneaeea  nnderitood  them  in  an  actionahle  aenae;  Oa6e 
T.  MeOitmiif  69  Id.  647,  citing  the  principal  case. 

It  IB  voT  KnosABT  that  Adultibt  bx  Chaboid  or  Tntm;  it  ii 
ioffioient  if  the  inference  that  adnlteiy  was  committed  may  be  fairly  drawn 
from  the  matters  which  are  charged:  IFoa^  t.  W<m(^  47  Ind.  584;  iZoe  t. 
Chitmod,  88  Ark.  214,  both  citing  the  principal  case;  see  also  Wafkm  t.  Sim' 
gkion,  10  Am.  Dec  472. 

Tarn  TBSXcaAL  oasm  ib  cited  in  (Mhart  v.  BarbeU^  57  Ind.  884»  to  the 
foint  that  exceptions  taken  by  the  appellant^  bat  not  disonssed  in  his  briei^ 
win  not  be  ecosidered  by  the  court;  and  in  JSeeonl  t.  £ielctoN»  78  U.  486^  to 
the  point  that  after  a  jury  has  been  sworn,  and  eridsnoe  heard,  »  ooniililn* 
iwmwt  btr  amfflidftd  str  as  tir  fatrmlninr  n  nmr  irrnirr  trf  mrtlirn 


Bansbmbb  V.  Maob. 

[l8IinnA]rA,27.l 
or  Bali  of  Lavtb  Mobtoaoid  to  Taam  FDsm^  wfaieh 
has  been  pnbUshed  for  sixty  days  before  the  day  of  sale^  is  snfficient»  and 
is  not  Titisted  by  the  fact  that  in  the  deecription  of  the  lands  such  ab* 
breviationa  as  these  are  need:  "The  w.  hi  of  the  n.  w.  qr.  of  sec.  8S^  in 
t.23n.,  of  r.  4W.'' 

AmatasL  or  Statb  mat  Act  bt  Dxpott  at  8alx  or  Lahm  mortgaged  to 
tmst  fonds.  And  if  snch  deputy  is  regularly  appointed  and  aoti  in  that 
capacity  after  having  taken  his  oath  of  office  bdEore  »  penon  not  anther- 
iaed  to  administer  such  oath,  he  will  be  deemed  an  offioer  lis/Mfo^and 
hisaetswiU  be  held  valid  in  respect  to  third  persons  who  may  be  intsr- 
ested,  where  he  la  not  himself  a  party,  and  not^  tfaeiefote^  called  vpOA 
to  Justify  acts  done  in  his  official  capacity. 

fean  OrficBBs  abb  hot  Boukb  to  Oube  iob  Saxj^  nr  Paboil^  lands 
morlgaged  to  tmst  fonds;  bat  they  may  do  sc^  if  neosssaiy,  to  enable 
tiiem  to  realise  the  amoant  of  the  debt  and  costs. 

b  CoVfXBUDrO  StATDTB  "IdAT"  WIU  BBCtoRBUXD  to  BB  SlBOBliiOUg 

WXTX  ''Shall,'*  where  the  pabUo  or  third  penoos  hare  ft  diim  lis /m% 
.that  the  power  shoald  be  exercised,  bat  where  this  is  not  the  oasi^ ''vMy** 
win  not  be  coostnied  as  "ahan." 

Appial  firam  the  Tippeoanoe  drooit  oourk    The  opinion 
the< 


€fecrge  Oardneft  tost  the  appeUants. 

Z>.  Mace  and  K  0.  Oregory^  tat  the  appelleea. 

By  Ooorty  DAYisoiry  J.  This  was  a  suit  by  John  0.  Banae* 
mer  and  others,  the  heirs  at  law  of  liOyal  Fairman,  deceased, 
against  Daniel  Maoe  and  others,  to  set  aside  a  sale,  made 
under  a  mortgage^  on  the  west  half  of  northwest  quarter  of 
section  85,  in  township  23  north,  of  range  4  west,  in  Tippe- 
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canoe  Countjr.  The  mortgage  bean  date  of  Hay  8,  1839, 
and  was  executed  by  Fairman,  while  in  life,  to  Nathan  B. 
Palmer,  superintendent  of  the  loan  office,  to  secure  the  pay- 
ment of  four  hundred  doUars  to  the  college  fund,  at  five  years, 
with  nine  per  cent  interest,  payable  yearly  in  adyance.  It  is 
averred  in  the  complaint  that,  on  the  23d  of  January,  1858, 
the  principal  and  interest  due  on  the  mortgage  amounted  to 
$689.90,  and  that  on  said  day  the  real  estate  so  mortgaged  was 
offered  for  sale,  ostensibly  by  John  W.  Dodd  as  auditor,  and 
Aquilla  Jones  as  treasurer,  of  state,  and  sold  to  Daniel  Mace 
and  Qodlore  O.  Behm  for  $410.-  This  sale  is  alleged  to  be 
irregular  and  void:  1.  Because  the  advertisement  under  which 
it  was  made  was  insufficient;  2.  The  auditor  and  treasurer 
did  not  attend  the  sale,  either  in  person  or  by  deputy;  3.  The 
mortgaged  premises  were  not  offered  for  sale  in  parcels,  though 
they  were  of  the  value  of  three  thousand  dollars,  and  capable 
of  being  divided.  The  issues  we^  submitted  to  the  court  for 
triaL  Finding  for  the  defendants,  motion  for  a  new  trial  de- 
nied, and  judgment,  etc  The  only  question  raised  in  argu- 
ment is,  Was  the  evidence  sufficient  to  sustain  the  finding? 

A  transcript  of  the  record  of  the  sale,  from  the  auditor's 
office,  authenticated  by  the  auditor  of  state,  was  given  in  evi- 
dence. By  that  transcript  it  appeared  that  the  sale  of  the. 
land  was  duly  advertised  in  the  Indiana  State  Sentinel,  a 
newspaper  of  general  circulation  published  at  Indianapolis, 
for  sixty  days  prior  to  the  23d  of  January,  1858,  the  day  of 
sale.  But  the  advertisement  itself,  as  printed  in  said  news- 
paper, was  also  given  in  evidence,  which,  so  for  as  it  relates 
to  the  sale  in  question,  reads  thus: — 

^Salb  of  Lands  Mobtqaged  to  Tbust  Fukdb. — The  fol- 
towing  described  lands  will,  on  Saturday,  the  twenty-third  day 
of  January  next,  between  the  hours  of  nine  o'clock  a.  m.  and 
four  o^clock  p.  M.,  at  the  court-house  door,  in  the  city  of  In- 
dianapolis, be  ofifered  for  sale  to  the  highest  bidder,  the  same 
having  been  mortgaged  to  the  state  of  Indiana,  to  secure  the 
payment  of  loans  made  on  account  of  several  funds  therein 
muned.  No  bid  will  be  taken  for  a  less  sum  than  the  amount 
chargeable."  The  advertisement  then  proceeds  to  describe 
various  tracts  of  land,  and  among  them  the  land  in  contro- 
versy is  described  as  follows:  ^'No.  306.  The  w.  hfl  of  the 
n.  w.  qr.  of  sec.  35,  in  t.  23  n.,  of  r.  4  w.,  containing  eighty 
acres  in  Tippecanoe  County;  mortgaged  by  Loyal  Fairman. 
Principal,  interest,  damages,  and  costs,  $554.30." 
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This  advertiflement  is  said  to  be  objectionable  because  it  has 
no  date;  because  it  does  not  sufficiently  describe  the  property 
to  be  sold;  because  it  states  the  sum  due  to  be  $55430  when 
the  amount  actually  due  was  $589.90;  and  because  the  fund, 
on  account  of  which  the  land  was  to  be  sold,  is  not  named. 
None  of  these  objections  are  available.  The  proof  is  that  the 
advertisement  was  published  sixty  days  prior  to  the  23d  of  Jan* 
nary,  1858,  and  it  sufficiently  shows  that  these  sixty  days  were 
next  before  the  day  of  sale.  The  abbreviations  in  the 
description  of  the  land  are  easily  understood,  and  more- 
over,  the  statement  in  effect  that  the  tract  of  land  con- 
tained eighty  acres,  was  situated  in  Tippecanoe  Countyi  and 
was  mortgaged  by  Loyal  Fairman,  was  of  itself  a  description 
sufficient  in  an  advertisement  of  sale.  Nor  was  it  at  all  im- 
portant that  the  particular  fund,  out  of  which  the  loan  was 
made,  should  be  named  in  the  advertisement,  or  that  the 
amount  due  should  be  therein  accurately  stated,  because  the 
omission  to  state  in  the  advertisement  the  name  of  the  fund, 
or  the  exact  sum  to  be  collected,  could  not,  to  any  extent,  vary 
the  result  of  the  sale,  or  affect  the  rights  of  the  parties.  In 
reference  to  the  second  alleged  irregularity,  namely,  that  the 
auditor  and  treasurer  did  not  attend  the  sale,  the  proof  is  that 
the  treasurer  did  attend;  that  Dodd,  the  auditor,  was  not  per- 
sonally present,  but  that  one  Trumble  G.  Palmer  attended, 
and  acted  as  deputy  auditor.  The  statute  says:  '^At  the  time 
appointed  for  such  sale,  the  auditor  and  treasurer  of  state  shall 
attend":  1  B.  S.,  p.  510.  There  is,  however,  another  statute 
which  authorizes  tilie  auditor  to  appoint  a  deputy,  and  provides 
that  he  ''shall  take  the  oath  required  of  his  principal,  and 
may  perform  all  the  official  duties  of  his  principal,  being  sub- 
ject to  the  same  regulations  and  penalties":  Id.,  p.  256,  sees. 
1,  2.  No  doubt  the  sale  of  the  land,  in  this  instance,  was  an 
official  duty  which  the  auditor  could  perform  by  deputy.  But 
it  appeared  in  evidence  that  Palmer,  though  he  was  regularly 
appointed  as  deputy,  had  the  oath  which  he  took  as  such  ad- 
ministered by  the  auditor  himself.  Hence  it  is  insisted  that 
he  could  not  legally  act  under  his  appointment.  This  position, 
when  applied  to  the  case  at  bar,  is  not  strictly  correct.  Our 
statute,  it  is  true,  confers  no  authority  upon  the  auditor  of 
state  to  administer  such  oath;  and  Palmer  was  not,  therefore, 
properly  inducted  into  office.  He  was,  however,  regularly 
appointed,  and  the  evidence  proves  that  as  deputy,  he  had  dis 
charged  tiie  duties  of  auditor  continually  since  the  14th  of 


Digitized  by  VjOOQIC 


May,  1862.]  Bansbmrb  v.  Macs.  847 

Ifarcli,  1857;  and  the  result  iSi  he  must,  in  the  perfonnance  of 
the  duties  of  auditor  at  the  sale  in  question,  be  regarded  a 
deputy, — not  de  jure^  but  de  facto.  This,  then,  being  the  case, 
the  sale,  so  fiar  as  it  was  conducted  by  Palmer,  is  legal  and 
operatiye,  because  the  rule  is  well  established  that  the  act  of 
an  officer  cfe  fcLCto,  in  the  ordinary  exercise  of  the  functions  of 
his  office,  are  valid  in  respect  to  third  persons,  who  may  be 
interested.  This  rule  is  deemed  necessary  to  prevent  a  failure 
of  justice.  Thus  it  has  been  decided  that  'Hhe  acts  of  a  deputy 
sheriff  duly  appointed,  but  not  having  taken  the  required  oath, 
in  levying  an  execution  on  real  estate,  were  valid,  as  they 
respected  third  persons":  Bttckman  v.  Buggies,  15  Mass.  180 
[8  Am.  Dec.  98];  People  v.  CoUinSy  7  Johns.  549;  McGregor  v. 
Balch,  14  Vt  423  [39  Am.  Dec.  231];  Wheeler's  Am.  Com. 
Law,  p.  142.  Where,  however,  an  officer  is  himself  called 
upon  to  justify  an  act  done  in  the  discharge  of  his  official 
duties,  his  defense  will  not  be  held  effective,  unless  it  shows, 
not  only  a  valid  election  or  appointment,  but  also  his  legal 
induction  into  office:  Courser  v.  Powers,  Am.  Law  Beg.,  N.  S., 
268,  and  cases  there  cited.  But  in  the  case  before  us,  the 
deputy  auditor  is  no  party,  and  is,  of  course,  not  called  upon 
to  jusidfy  his  official  conduct  at  the  sale.  He  has  no  interest 
in  the  suit,  and  his  acts  are  considered  only  so  £Eur  as  they 
relate  to  the  interest  of  third  persons,  and  must  in  that  respect 
be  held  valid. 

The  third  alleged  irregularity  in  the  sale  remains  to  be  con- 
sidered. Were  the  state  officers,  who  conducted  the  sale,  bound 
to  offer  the  mortgaged  lands  in  parcels?  The  statute  provides 
that  "  the  auditor  shall  make  sale  of  so  much  of  the  mort- 
gaged premises,  to  the  highest  bidder,  for  cash,  as  wiU  pay  the 
amount  due  for  principal,  interest,  damages,  and  costs,  and 
such  sales  may  be  in  parcels,  so  that  the  whole  amount  may 
be  realized":  1  R.  S.,  510,  sec.  44. 

There  was  evidence  tending  to  prove  that  the  deputy 
auditor,  when  he  commenced  the  sale,  stated  the  amount 
of  the  debt,  etc.,  to  be  $580.90,  and  then  asked  if  any  one 
present  would  give  that  sum  for  any  less  number  of  acres  than 
was  contained  in  the  entire  tract;  and  no  one  bidding,  he 
offered  the  whole  tract,  etc.  This  was  not  an  offer  to  sell  in 
parcels;  it  was,  however,  in  effect,  a  proposal  to  sell  as  much, 
and  no  more,  of  the  land  than  would  pay  the  sum  collectible 
on  the  mortgage.  But  as  we  have  seen,  the  statute  says, 
^such  sales  may  be  in  parcels,  so  that  the  whole  amount  may 
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be  lealiied.''  Upon  this  branch  of  the  statute,  it  Is  argued 
that  the  word  ''may/'  as  used  in  reference  to  ''sales  in  par- 
cels," imports  "shall,''  and  in  sequence,  the  offer  to  sell  the 
entire  tract,  without  first  offering  it  in  parcels,  was  unauthor- 
ized. "In  the  construction  of  statutes  the  word  'may'  wiU 
be  construed  to  be  synonymous  with  '  shaU,'  where  public  in- 
terests and  rights  are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  dejwre  that  the  power  should  be  exer- 
cised": Newburgh  Turnpike  y.  MiOerj  6  Johns.  Ch.  101  [9  Am. 
Dec.  274];  Nave  y.  Nave^  7  Ind.  122.  Had  this  mortgagor  a 
right,  in  this  instance,  to  have  the  power  to  sell  in  parcels  ex- 
ercised? As  we  construe  the  statutory  provision  referred  to, 
it  is  only  where  the  sum  due  cannot  be  realized  by  an  offer  to 
sell  the  entire  tract,  that  the  auditor  may  sell  in  parcels.  This 
construction  being  correct,  and  we  think  it  is,  the  provision,  so 
fiur  as  it  relates  "to  a  sale  in  parcels,"  is  for  the  benefit  of  the 
fund,  and  not  the  mortgagor.  It  follows,  he  had  no  right  to 
have  the  power  "to  sell  in  parcels"  exercised;  and  conse- 
quently, none  to  have  the  word  "may"  construed  to  be 
synonymous  with  "  shall."  In  our  oinnion,  the  finding  was 
right  on  the  evidence,  and  the  judgment  must  therefi»re  be 
affirmed. 
The  judgment  is  affirmed,  with  costs. 

PuBUOAXiON  aw  HonoB:  See  MaddooB  t.  SMUvm,  44  Am.  Deo.  SSI^  uM 
838. 

WoBD  '*Mat'*  mna  Oomstrusd  to  n  Bqiuiviuht  to  **8HALL''t  8ee 
People  ▼.  Brooki,  48  Am.  Dec  701^  note  706^  where  other  ceeei  are  ooUeoteiL 
Ihe  word  ''mfty"  wiQ  be  oonstmed  m  upktmjmaoM  with  ''ihellt"  wheM 
pablio  intereita  and  ri^^te  ere  oonoomedy  end  where  the  pnblio  or  third  per- 
eoDB  hare  a  olaimiisj^wv  that  the  power  shoold  be  ejraraaed:  AMst.  AmUsi^ 
89  Ind.  276;  001  t.  Siak,  78  Id.  279;  Ora^  t.  Staie,  Id.  876^  all  oiting  the 
prinoq^  oaae. 

Tn  PBDfciPAL  OASB  IS  ODiD  in  rotfT.  i[flnia%81LML488^tothepoiiil 
that  naked  powera  of  an  agent  not  ooopled  with  an  intereet  mnat  be  striotlj 
pnnaed  to  render  the  aeti  ol  the  agent  poeeeiafaig  them  Talidi  andinCbMT. 
Atal0^  89  Id.  48^  to  the  point  that  the  aeti  ol  an  offioerde/SHfo^  doM  ni« 
eolor  ol  offiooL  are  TaUd. 
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Wabd  V.  BuBLL. 

118  losXiJiA,  KM.] 

HiowBvm  DMMMUfsmt,  Ezbodtxd  iob  Pubpobb  ov  Statiho  Bxsou* 
TiDir  or  on  an  i^petl,  aad  which  ii  aooepted  for  sach  pmpoee  by  tho  offi* 
car,  wDl  hftYo  the  effoet  of  binding  all  the  parties  ezeonting  it^  and  will 
stay  the  exeoatioQ  until  the  ooort  ahall  qnash  the  bond. 

BoHB  ov  ArpxAL  Sficdixb  No  Amoitut,  ob  Contains  No  Pkn- 
AiOTf  the  law  will  hold  the  obligors  in  it  liable  to  the  extent  required  by 
tiie  atatnte  upon  an  appeal  and  wpenedeoBf  on  the  ground  of  intention  in 
the  parties  eocecnting  it  to  render  themselyes  liable  to  that  extent. 

ov  AmAL  Bond  mat  Ezfbmslt  Lmrr  Amount  or  TEXim  Lia- 
BDjrr;  and  if  thsy  do  so^  and  tho  offioer  aooepts  it^  they  will  not  be 
bomd  beyond  the  amount  named;  but  if  tiial  amoant  proves  inimffifliwrt^ 
tlio  cAoar  win  be  liable  for  tlio  deficient. 

Afpbal  from  the  Marion  drciiit  ooork  The  opixdoa  Btatef 
tteoaae. 

/•  A.  Beale  and  Thoma$  A.  H0ndriek$f  tot  the  appeUants. 
John  JL  Keteham^  tor  the  appellee. 

By  Courts  PnuoNfly  J.  This  suit  was  founded  on  a  written 
instramenty  as  follows: —  * 

^Enow  all  men  by  these  presents,  that  we, and , 

aie  held  and  firmly  bonnd  nnto  Lncdns  C.  Bnell  in  the  penal 

smn  of J  and  for  the  payment  of  which  we  bind  ourselves, 

enr  heirs,  and  exeeutors.    Sealed  and  dated  this day  of 

J  A.  D.  1858.     The  eondition  of  the  above  obligation  la 

such  that  if  the  said  Bphraim  G.  Ward  shall  duly  prosecute 
•a  appeal  by  him  taken  to  the  supreme  court  of  Indiana  from 
a  judgment  rendered  in  the  Hancock  circuit  court  in  favor  of 
Lucius  0.  Buell  against  said  Bphraim  G.  Ward,  and  shall  pay 
such  judgment  as  may  be  rendered  against  Ephraim  G.  Ward 
in  said  supreme  court  and  in  favor  of  said  Lucius  C.  Buell, 
then  this  obligation  to  be  void,  else  to  lemain  in  full  force  and 
tirtoe.  '^EpHBADf  G.  Wabd.    [seal.] 

^^Geobgb  W.  Msabb.''  [bial.] 

This  bond  was  approved  by  the  clerk  of  the  supreme  court 
The  only  question  in  the  cause  is,  whether  the  obligors  are  lia- 
ble upon  the  bond.  The  bond  was  given  upon  a  mipersedeas 
order,  on  an  appeal  taken  after  the  close  of  the  term  at  which 
judgment  was  rendered,  and  the  legal  obligation  of  such  a 
bond  the  statute  declares  to  be  that  the  appellant  *^  will  duly 
prosecute  his  appeal,  and  abide  by  and  pay  the  judgment,  and 
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all  costs  which  may  be  rendered  or  affirmed  against  him**:  2 
R.  S.  160,  sec.  563. 

The  statute  further  declares  that  no  bond  or  written  under- 
taking ^^  taken  by  any  officer  in  the  discharge  of  the  duties  of  his 
office  shall  be  Toid  for  want  ofform  or  substance,  ....  butthe 
principles  and  sureties  shall  be  bound  by  such  bond,  reoogni- 
lance,  or  written  undertaking,  to  the  full  extent  contemplated 
by  the  law  requiring  the  same;  and  the  sureties  to  the  amount 
specified  in  the  bond  or  recognizance":  2  R.  S.  218,  sec  790. 

This  section  is  confused,  and  somewhat  contradictory,  but 
foroe  must  be  giyen  to  all  its  parts,  if  possible. 

It  provides,  first,  that  ''the  principal  and  sureties  shall  be 
bound"  to  the  extent  of  the  obligation  required  by  law  in  the 
case,  without  reference  to  any  amount  specified  in  the  writings 
It  provides,  further,  that  the  sureties  shaU  be  bound  '*to  the 
amount  specified  in  the  bond,"  etc.  The  section,  taken  as  a 
whole,  we  think,  means  this: — 

1.  Any  instrument  in  writing,  however  defective,  which  the 
parties  execute  for  the  purpose  of  staying  execution  on  an 
appeal,  and  the  officer  accepts  for  such  purpose,  will  have  the 
fcrce  and  effect  of  an  appea]  bond  against  all  the  parties  exe- 
cuting it,  and  will  stay  execution  till  the  court  may  quash  the 
bond. 

2.  If  the  instrument  specifies  no  amount,  or  contains  no 
penally,  the  law  will  hdd  the  obligors  in  it  liable  to  the  extent 
required  by  the  statute  upon  an  appeal  and  mtpenedeas  in 
such  case  on  the  ground  of  intention  in  the  parties  executing 
the  instrument  to  become  liable  to  that  extent    But — 

8.  Suretiesmayexpresslylimittheamountof  their  liability 
by  the  terms  of  the  obligation;  and  if  they  do,  and  the  officer 
still  is  satisfied  with  it  and  accepts  it,  they  will  not  be  bound 
beyond  the  amount  named,  but  if  proving  insufficient,  the 
officer  might  be  liable  for  the  deficiency.  Such  we  think  the 
meaning  and  the  policy  of  the  statute. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and 
costs. 


IfWTAWi  jx  Baxim,  mna  do  hot  ymin:  See  Ohmlm  t.  BaMm^  77 
Am.  Deo.  148^  note  149.  Boode  teken  by  publio  offiomi  in  proper  eseet  aie 
Dol  Titiated  by  InfonnaHUee  eod  defeotii  l)iM  T.  O^^ 
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EiGBB  V.  Goats. 

ov  HofnoB  av  Awabd  ov  Suhbat  n  Valiiv  lor  il  is  aol  ta  mI«I 
<wmnmi  kbcr,  aor  »  jvdkial  aet^  but  ii  ainplj  »  miiilfltrial  Ml  in  «»- 
atetoiwiiii  >  judicial  iHPoosfidiiifr  and  k  nol  iptciafly  pcchihitad  byay 


Afpbal  fixmi  the  Howard  oiromt  ooort    The  opinion  atataa 

N.  B.  Lind$ayj  tot  the  appdlanl 
Henry  A.  Bnme^  tor  the  appellee. 

By  Court,  FmsJOSBj  J.  This  was  a  enit  upon  an  arfattmtioii 
bond.  The  leading  facts  of  the  caee  are  stated  in  Coats  y. 
KigcTy  14  Ind.  179.  It  is  there  decided  that  in  statutory 
arbitrations  copies  of  the  award  made  mnst  be  famished  toth^ 
parties  to  the  submission.  And  the  only  question  presented 
to  this  court  by  the  record  now  before  it  is,  whether  the  deliyery 
by  the  arbitrators  of  copies  of  such  award  to  such  parties,  on 
the  Lord's  day,  commonly  called  Sunday,  is  operative,  the 
award  haying  been  made  and  signed,  and  the  copies  drawn  on 
Saturday. 

Prior  to  the  establishment  of  the  Christian  religion,  all  acts 
valid  on  any  day  were  valid  when  performed  on  the  first  day 
of  the  week. 

After  the  establishment  of  that  religicm,  acts  done  on  the 
first  day  of  the  week  were  valid  until  the  rule  was  changed  by 
law.  The  church  changed  the  rule,  as  matter  of  discipline, 
in  617,  so  for  as  to  prohibit  judicial  acts  on  that  day.  This 
rule  subsequently  became  a  part  of  the  conmion  law;  but  this 
did  not  apply  to  ministerial  acts;  writs  still  continued  to  be  re- 
turnable on  Sunday:  Swann  v.  Broome,  8  Burr.  1596;  S.  C,  1 
W.  Black.  496,  and  again  at  626.  Courts  may  acyoum  to  and 
on  Sunday:  Id.;  McCorJde  v.  SiaUj  14  Ind.  89.  Verdicts  may 
be  received  on  that  day:  Id.  In  McUthews  v.  Andey^Zl  Ala.  20^ 
the  court  says:  ^'It  is  laid  down  in  books  of  the  highest 
authority,  that  at  common  law,  the  Christian  sabbath  was  diee 
non  jwridieue;  and  that  no  judicial  proceeding  could  be  had 
on  that  day.  It  was  declared  with  equal  deamess  that  acts 
purely  ministerial  might  be  legally  performed  on  that  day: 
Uachale^e  Oaee^  9  Cdce,  66;  S.  C,  Cra  Jac.  279;  WUeon  v. 
2Wbr,  1  Salk.  78;  Drury  v.  De  Fontainej  1  Taunt  186;  Lyon 
r.  8irm^,  6  Vi  219;  Story  v.  JEZUo^  8  Cow.  27  [18  Am.  Dec 
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423];  Boe  also  Shippey  v.  Eastwood^  9  Ala.  198;  Hooper  y. 
EdwardBj  18  Id.  280;  Sayles  v.  Smithy  12  Wend.  67  [27  Am. 
Dec.  117].  [See  the  cases  cited  in  Cory  y.  SUcoz^  6  Ind.  870; 
and  in  Smith  on  Contracts,  by  Rawie,  vide  p.  171.] 

'^The  service  of  the  process  of  attachment  is  a  purely  minis* 
terial  act;  and  not  being  within  the  provisions  of  any  section 
of  the  code,  it  follows  that  no  valid  objection  can  be  nrged  to 
its  execution  on  the  sabbath  day."  It  was  also  held  that  it 
did  not  faU  within  the  statute  against  common  labor:  Id. 

As  the  common  law  prevails  in  Indiana,  judicial  proceed- 
ings on  Sunday  will  not  be  legal  here,  imless  authorized  by 
statute.  But  the  giving  of  notice  of  the  award  hi  question 
was  not  a  judicial  proceeding.  We  have  a  statute  prohibiting 
the  pursuit  of  one's  ordinary  avocation  on  Sunday;  but  it 
does  not  appear  that  acting  as  arbitrators  was  the  ordinary 
avocation  of  those  who  made  and  gave  notice  of  the  award  in 
question:  See  VogUmmg  ▼•  State^  9  Ihd.  112;  State  ▼.  Conger^ 
14  Id.  896;  Banhe  y.  Werts^  18  Id.  208.  And  in  Strong  y. 
EUiott,  8  Cow.  27  [18  Am.  Dec.  423],  it  is  held  that  the  mak- 
ing of  an  award  does  not  fSdl  within  the  statute  prohibithig 
oommoQ  labor.  In  New  York  they  have  an  additional  stat- 
ute prohibiting  the  service  of  process  on  Sunday. 

The  giving  of  notice  of  the  award,  then,  not  being  an  act  of 
common  labor,  not  being  a  judicial  act,  and  not  being  spe- 
cially prohibited  by  any  statute,  but  being  simply  a  minis- 
terial act,  in  connection  with  a  judicial  proceeding^  would 
seem  to  be  valid,  especially  as  the  notice  seems  to  have  been 
received  without  otgeotion.  And  the  case  of  Sargeant  v.  Butts, 
21  Vt  101,  is  directiy  in  point  that  an  award  might  be  signed, 
and  notice  of  it  given  to  the  parties  on  Sunday  where  the 
arbitrators  had  entered  upon  and  £ailed  to  complete  the  duty 
on  Saturday.  See  the  case  noticed  in  Smith  on  Contracts,  by 
Rawle,  vide  p.  178,  note,  in  connection  with  Biehardion  v. 
KimbaUy  28  Me.  476.  It  may  be  remarked  that  at  conmion 
law  contracts  made  on  Sunday  may  be  valid.  But  it  is  held 
in  this  state  that  they  faU  within  the  statute  prohibiting  com* 
sum  labor:  Banle  v.  Werts^  18  Ind.  208;  also  the  cases  dted 
in  Thomaeeon  v.  StaUy  16  Id.  449. 

The  judgment  is  reversed,  with  instraetians  to  sustain  the 
demurrer  to  the  paragraph  of  the  answer  setting  up  notfoe  on 
Sunday. 

DiLivxRT  or  Aw  AMD  ON  BuvjUY  18  HOT  Ikvaud^  snoh  Ml  ad  no*  briag 
within  the  ordiiiAiy  TocatUm  of  the  arbitrator:  Skawr.  WSBamip  SJ  lad.  Ittlt 
oitiiig  the  prinoipal  oaae. 
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Stbin  and  Wifb  v.  Indianapolis  BniLDiNa  Loan 
Fund  and  Savings  Association. 

[18  IMDIAITA,  287.] 

KuMKaiCB  Of  Cqbtokation  n  Implibd  whsbi  It  CoHTBAora  bt  Sttli 
wlddi  ii  nmal  in  creating  ooiporation8»  and  which  ditcloaeg  no  indi- 
▼idnalflp  and  snoh  existeooe  need  not  he  alleged  in  a  complaint  hj  the 
cccporatmL 

Aor  OF  1857,  ooNonunzro  Buildino  Loan  Fund  avd  Savznos  AnflooiATioira 
18  ConuTiTUTiONAL,  and  so  fiu*  as  it  relates  to  such  associations  oiganiied 
before  its  passage,  it  merely  affects  remedies^  and  does  not  vary  liabilities 
or  divest  vested  rights. 

Vnma  Who  Pubcuasbs  Subjbot  to  Mobtoaox  Taihted  wrb  UsmtT 
cannot  avail  himaell  of  the  defense  of  nsnry  against  a  hill  for  foredosore. 

DxrBJiBB  OF  UsDBT  IS  PxBflOKAL  TO  BoBBOWXB  and  his  heirs  and  represen* 


Appeal  firom  the  Marion  drcnit  coturt  The  opinion  statee 
the  case. 

WaUctce  and  Oobwmy  for  the  appellants. 

By  Cknirt,  Davibon,  J.  This  was  an  action  by  the  appellees, 
who  were  the  plaintiflBi,  against  Cyras  Obetz,  and  his  wife, 
Sophia  ObetSi  and  Frederick  Stein,  and  Elizabeth  Stein,  his 
wife,  to  foreclose  a  mortgage  executed  by  Cyras  Obetz  and 
wife  to  the  plaintiffs.  The  mortgage  bears  date  April  5, 
1856,  was  npon  certain  lands  in  Marion  Connty,  and  was  given 
to  secure  the  performance  of  the  conditions  of  a  bond  executed 
to  the  plaintiff  by  the  said  Cyrus  Obets.  The  bond  is  in  these 
words:  — 

<<  Enow  all  men,  etc.,  that  Cyrus  Obetz  is  held  and  firmly 
bound  unto  the  trustees  of  the  Indianapolis  Building  Loan 
Fund  and  Savings  Association  in  the  sum  of  fifteen  hundred 
dollars,  which,  well  and  truly  to  be  paid,  does  bind  himself 
his  hebs,  etc.,  firmly  by  these  presents,  sealed  with  his  seal, 
and  dated  this  thirty-first  day  of  March,  1856.  The  condi- 
tions  of  the  above  obligation  are  such  that,  whereas,  the  above 
bounden  Cyrus  Obetz  was  the  owner  of  three  shares  of  stock  in 
said  association;  and  that  on  the  Slst  of  March,  1856,  he  sold 
said  shares  of  stock  to  said  association  for  the  sum  of  $400.50, 
and  received  payment  therefor,  with  the  agreement  on  his  part 
that  he  would  continue  to  pay  his  monthly  dues  on  each  of 
said  shares  of  stock,  so  sold  as  aforesaid,  at  the  rate  of  two 
dollars  per  month,  payable  monthly;  and  all  fines  and  assess- 
ments that  might  be  assessed  against  him,  and  interest  on 
said  sum  of  two  dollars  and  fifty  cents  at  the  rate  of  six  per 
AM.  Dsa  Vol.  LXXXI— 28 
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centum  per  <MrinTim,  payable  monthly,  during  the  continaanoe 
of  said  association,  and  give  other  and  additional  security  for 
the  payment  of  said  monthly  dues,  fines,  assessments,  and 
interest,  when  deemed  necessary  by  the  board  of  directors  of 
said  association.  Now  if  the  above  bounden  Cyrus  Obeti 
shall  well  and  truly  perform  his  said  agreements,  and  pay  his 
said  monthly  dues,  fines,  assessments,  and  interest  during  the 
continuance  of  said  association,  and  give  other  and  additional 
security  as  aforesaid,  then  the  above  obligation  to  be  void  and 
of  no  effect  But  if  default  be  made  in  either  of  the  above 
agreements,  then  the  above  bounden  Cyrus  Obetz  is  to  forfeit 
all  monthly  dues  he  may  have  paid  on  said  shares  of  stock  so 
sold  as  aforesaid,  and  all  fines,  assessments,  and  interest  he 
may  have  paid  into  said  association,  and  pay  back  the  said 
sum  of  $400.60,  with  legal  interest  thereon  from  the  time  of 
said  default.  And  it  is  further  agreed  that  monthly  dues, 
fines,  assessments,  and  interest,  and  the  said  sum  of  $400.60, 
together,  or  either  of  them  separately,  at  the  option  of  said 
association,  may  be  recovered  by  action  in  any  court  of  com- 
petent jurisdiction,  and  successive  actions  may  be  brought  on 
this  agreement,  as  often  as  successive  defaults,  in  the  payment 
of  said  monthly  dues,  fines,  assessments,  and  interest  shall 
occur,  during  the  continuance  of  said  association.  In  witness 
whereof  the  above-named  Cyrus  Obetz  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written* 

"Ctbus  Obbtz/'    [seal.] 
It  is  alleged  by  the  complaint  that  on  the  5th  of  April, 

1856,  the  plaintiff  was  an  association  organized  and  transact- 
ing business  under  certain  articles,  a  copy  of  which  was  filed 
with  the  pleading,  and  that  the  bond  and  mortgage  sued  on 
were  executed  in  accordance  with  the  ordinary  business  trans- 
actions of  that  association;  that  Cyrus  Obetz,  the  obligor  of 
the  bond,  has  fedled  to  perform  its  conditions  in  this,  that  he 
did  not  pay  his  said  monthly  dues  for  the  month  of  Septem- 
ber, 1857,  nor  for  any  month  since;  but  that  said  sum  of  two 
dollars  on  each  of  said  shares  of  stock  for  each  and  every 
month  since  the  month  of  August,  1857,  with  interest  on  the 
sum  loaned,  and  all  fines  assessed  against  him,  still  remain 
unpaid.    It  is  further  alleged  that  on  the  28th  of  September, 

1857,  the  plaintiff,  by  a  vote  of  her  stockholders  entered  upon 
the  record  of  their  proceedings,  adopted  a  certain  law  of  this 
state  approved  March  5, 1857,  entitled  ^'  an  act  for  the  incor- 
poration and  continuance  of  building  loan  fund  and  savings 
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MflodatioiiiB*';  and  that,  on  the  said  28ih  of  September,  she 
eansed  the  aforesaid  articles  to  be  acknowledged  by  the  presi- 
dent  of  her  board  of  directors;  and  on  the  13th  of  October  then 
next  following,  she  filed  and  caused  to  be  recorded  in  the  re- 
corder's office  of  Marion  County  a  copy  of  said  articles  so  ac- 
knowledged, and  also  a  duplicate  thereof  in  the  office  of  the 
secretary  of  state.  And  further,  it  is  alleged  that,  on  the  9th 
of  February,  1857,  the  said  Frederick  Stein  purchased  of  Obetx 
and  wife,  the  mortgagors,  all  their  interest  in  and  to  said  mort- 
gaged premises.  Wherefore,  the  plaintiff  prays  judgment  of 
finreclosure,  etc.  Gyrus  and  Sophia  Obetz  were  defaulted. 
Frederick  Stein  and  wife  demurred  to  the  complaint  on  the 
ground  that  it  ^  does  not  state  {act&  sufficient  to  constitute  a 
cause  of  action  ^;  but  their  demurrer  was  oyerruled,  and  they 
excepted. 
The  defendants  Stein  and  wife  answered  by  two  paragraphs : — 

1.  That  at  the  date  of  the  mortgage  the  plaintiff  was  not  a 
corporation,  but  an  association  composed  of  certain  persons, 
who  assumed  the  name  of  the  plaintiff  without  authority  of 
law;  that  the  object  of  said  association  was  to  establish  a  fond 
of  money  to  be  loaned  at  exorbitant  and  usurious  rates  of  in- 
terest for  the  benefit  and  profit  of  its  members,  and  not  for  any 
lawfiil  purpose  whatever,  but  as  a  means  of  avoiding  the  stat- 
utes of  this  state  against  receiving  or  contracting  for  usurious 
interest,  etc. 

2.  That  on  the  26ih  of  September,  1856,  Obetz  subscribed 
fcr  three  shares  of  the  caidtal  stock  of  the  aforesaid  association, 
the  same  being  for  the  sum  of  five  hundred  dollars  each;  that 
be  afterwards,  on  the  81st  of  March,  1856,  sold,  assigned,  and 
transferred  upon  the  books  of  the  association  the  said  stock  to 
the  plaintiff,  for  the  sum  of  $400.50,  and  thereby  divested 
himBslf  of  his  character  as  a  member  of  the  association;  but 
laid  mortgage  and  bond  and  articles  of  association  require 
him,  Obetz,  to  pay  the  association  the  full  amount  of  said 
stock,  viz.,  fifteen  hundred  dollars,  in  the  manner  stated  in 
the  mortgage,  and  also  six  per  cent  interest  on  said  $400.50, 
whereby  the  association  has,  in  manner  aforesaid,  contracted 
for  and  reserved  to  itself  an  interest  greater  than  the  rate  of 
six  per  cent,  to  wit,  thirty  per  cent  per  annum;  all  of  which 
was  done  knowingly  and  corruptly  on  the  part  of  the  plaintiff. 
knd  defendants  say  that  Obetz  and  Stein,  prior  to  tiie  com- 
mencement of  this  suit,  had  paid  to  the  plaintiff,  as  interest  on 
said  $400.50,  and  as  dues  and  fines  on  said  three  shares  of 
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stock,  $190.30,  which  ought  to  be  deducted  from  the  amoimt 
of  the  mortgage.  Wherefore,  as  to  all  of  said  mortgage,  except 
the  sum  of  two  hundred  doUars,  and  also  the  cost  of  suit, 
these  defendants  pray  judgment,  etc. 

Plaintiff  demurred  to  each  paragraph  of  the  answer.  To 
the  first  the  demurrer  was  sustained,  but  to  the  second  it  was 
overruled.  Reply  in  denial  of  the  second  paragraph.  The 
issues  were  submitted  to  a  juiy,  who  returned  the  following 
verdict:  "We,  the  jury,  find  that  there  is  due  to  the  plaintiff, 
on  the  mortgage  named  in  the  complaint,  of  principal  and 
interest,  $431.88,  and  that  the  payment  of  the  same  is  secured 
by  said  mortgage  on  the  lot  therein  described."  Motion  for 
a  new  trial  denied,  and  judgment  on  the  verdict,  etc. 

The  rulings  upon  the  demurrers  are  alleged  to  be  erroneous 
in  this:  "  That  suits  should  have  been  instituted  in  the  name 
of  the  individuals  composing  the  association,  and  not  in  a  cor- 
porate name;  and  that  the  complaint  shows  that  at  the  time 
the  bond  and  mortgage  were  executed  the  association  was  not 
incorporated."  The  latter  clause  of  this  position  is,  in  point 
of  &ct,  incorrect.  The  complaint  does  not  show  that  the  asso- 
ciation, at  the  date  of  the  contract,  was  not  incorporated. 
True,  it  does  not  allege  that  the  plaintiff  was  a  corporation, 
nor  was  it  necessary  to  do  so:  Harris  v.  MwMngum  etc.  Co.y  4 
Blackfl  267  [29  Am.  Dec.  372];  Ferguson  v.  IndianapoUa  R.  R. 
Co.j  13  Ind.  143.  "  If  the  style  by  which  a  party  has  con- 
tracted is  such  as  is  usual  in  creating  corjwrations,  viz.,  nam- 
ing the  ideality,  but  disclosing  no  individual,  as  is  usual  in 
cases  of  simple  copartnerships,"  ic  has  been  held  to  imply  a 
corporate  existence.  This  is  the  rule  of  decision  in  this  court: 
Harris  v.  MiMhingum  Co.,  4  Blackf.  267  [29  Am.  Dec.  372]; 
Jones  V.  Cincinnati  Type  Foundry ,  14  Ind.  89,  and  authorities 
there  cited.  But  suppose  the  plaintiff  had  no  corporate  exist- 
ence when  the  contracts  were  executed,  still,  it  must  be 
conceded  that  she  had  such  existence  when  this  suit  was  in- 
stituted, if  the  legislative  enactment  referred  to  in  the  com- 
plaint is  valid.  Section  1  of  that  act  provides  for  the 
organization  and  incorporation  of  ^'building  loan  fund  and 
savings  associations."  Section  2  says  an  association,  formed 
after  the  enactment  of  the  law,  may  sue,  etc.,  in  their  corpora- 
tion name;  and  section  10  declares  that  any  such  association 
already  organized  shall  have  the  benefit  of  this  law;  but  they 
shall  cause  their  articles  of  association  to  be  acknowledged  by 
the  president  of  the  board  of  directors,  and  recorded  in  the 
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reoorder^B  office  of  the  county;  and  a  duplicate  thereof  to  be 
filed  in  the  office  of  the  secretary  of  state,  etc.:  Acts  1867,  p. 
76.  The  complaint  very  plainly  shows  that  the  association, 
prior  to  the  institution  of  this  suit,  recognized  the  act  to  which 
we  have  just  referred,  and  placed  herself  fully  within  its  re- 
quirements. But  the  appellant  insists  that  the  enactment,  so 
fiEur  as  it  relates  to  associations  formed  prior  to  its  passage,  is 
inoperative.  We  think  otherwise.  The  law  thus  enacted  af* 
fects  only  the  remedy,  does  not  vary  liabilities;  nor  does  it,  in 
any  d^ree,  tend  to  divest  vested  rights.  In  its  absence  the 
suit  could  have  been  well  brought  in  the  names  of  the  indi- 
vidual members  of  the  association,  hence  the  authority,  given 
by  the  law,  to  sue  in  a  corporate  name,  is  a  mere  change  in 
the  mode  of  proceeding,  which  relates,  alone,  to  the  form  of  the 
remedy.  The  law  in  question  is  consistent  with  the  constitu- 
tion, and  the  legislature  had  power  to  enact  it:  Oraham  v. 
8taU^  7  Ind.  470;  Smith's  Com.  808,  889;  Aurora  Co.  v. 
EdtJiousey  7  Ind.  69;  Ind.  Dig.  270. 

The  defendants.  Stein  and  wife,  at  the  proper  time,  moved 
various  instructions,  to  the  effect  that  if  the  jury  believed  that 
if  the  payment  of  fines,  dues,  and  interest  made  subsequent  to 
the  mortgage  was  intended  to  be  for  the  use  of  money  loaned 
upon  the  mortgage,  they  must  find  that  the  defendants.  Stein 
and  wife,  are  entitled  to  a  credit  to  the  full  amount  of  fines, 
dues,  and  interest  paid  since  the  date  of  the  mortgage.  The 
instructions  were  refiised,  and  defendants  excepted.  Against 
this  ruling,  it  is  assumed  that  the  contract  is  usurious,  and 
that  therefore  the  court  erred  in  refusing  the  instructions. 

This  position  seems  to  be  incorrect.  As  we  have  seen,  the 
defendant  Obets,  who  was  the  mortgagor,  was  defaulted;  Stein 
and  wife  alone  appeared  and  defended.  They  were  not  parties 
to  the  mortgage;  but  had  purchased  the  mortgaged  premises. 
And  the  general  rule  is  that  '^  a  vendee  of  real  estate,  who  pur- 
chased, subject  to  a  mortgage  tainted  with  usury,  cannot  avail 
himself  of  that  defense  against  a  bill  for  foreclosure  " :  StepJiens 
▼.  Muir,  8  Ind.  862  [66  Am.  Dec.  764].  The  defense  of  usury 
is  personal  to  the  borrower  and  his  heirs  or  representatives: 
Campbell  v.  JbfttMton,  4  Dana,  177.  This  exposition  at  once 
shows  that  the  defendants,  being  the  vendees  merely  of  the 
mortgaged  premises,  had  no  right  to  set  up  usury  in  defense 
of  the  action,  though  the  mortgage  may  include  usurious  in* 
lerest:  CwywM  v.  Pumphrey,  9  Ind.  136  [68  Am.  Dec.  611]. 
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And  the  result  is,  the  court,  in  reftasing  the  instructions,  com- 
mitted no  error. 

The  judgment  is  aflSrmed,  with  five  per  cent  damages  and 
costs. 

AixaoAHiov  OF  CkntroBAn  BzamvoB]  See  ffollowa^  t.  Mempku  etc  JL 
M.  Co.,  76  Am.  Deo.  68,  note  71,  where  other  ceeee  are  collected.  When  an 
Ideality  is  ref emd  to  in  »  pleading  by  »  name  each  as  is  nsoal  in  creating 
cofporations,  and  which  diselcsei  no  individnals,  a  corporate  existence  is  im- 
plied, without  being  specially  arerred:  Jdfmmm  t.  State,  66  Ind.  206,  citing 
the  principal  case. 

DxnDrsB  of  Usury  is  Pkbsohal:  See  Ladd  t.  Wiggm,  69  Am.  Dec  661, 
note  669,  where  other  cases  are  collected.  One  purchasing  land  snbject  to 
an  incumbrance,  cannot  set  up  the  defonse  of  osnry,  whether  there  be  an  ez* 
press  promise  by  the  purchaser  to  pay  the  inounbraace  or  not:  Prke  t.  Po^ 
Codb,  47  Ind.  866;  Skdabaker  t.  JToi^iMnfl;  65  Id.  846;  IRB  ▼.  ifinor,  79  Id. 
66,  aU  citing  the  principal  case. 

Thb  FBDrdPAL  CASE  IS  ALSO  0EnD>  in  MeLaMghXkuT,  (Mnaufeic.  Amodation, 
62  Ind.  271,  to  the  point  that  the  ad  inooipcrating  and  ccntinnhig  boHding 
loan  fond  and  savings  assooiatioos  is  ooiistitiitiooiil»  and  Hui*  the  l^glabtore 
had  power  to  enact  it. 


Walpolb  v.  Elliott. 

[IS  IKBIAHA,  966.] 

I  MAT  BCass  Void  Act  Valid  bt  OuiASifB  Beatdt^  whve 
it  is  not  restrained  by  oonstttationa]  prorinoos;  and  h  may  HMfefote  by 
each  »  statute  validate  the  proceedingi  of  » term  of  ooort  holdsn  with- 
out anthority  of  law. 

Afpbal  from  the  Hancock  circuit  court  The  qpinion  states 
the  case. 

T.  D.  and  R.  L.  WalpoUf  foot  the  appellani 

D.  8.  Ooodingj  for  the  appellee. 

By  Court,  Pebeinb,  J.  Suit  upon  a  note.  Judgment  for  the 
plaintiff.  No  question  is  presented  by  the  record  except  this 
single  one,  viz.,  whether  the  judgment  rendered  in  the  cause  is 
void.  It  is  alleged  that  it  was  rendered  at  a  special  term  of 
the  Hancock  circuit  court,  not  held  pursuant  to  law;  but  it  is 
admitted  that  the  legislature  enacted  in  1861,  and  before  the 
appeal  in  the  cause  was  taken,  a  curative  statute,  validating, 
if  it  could  be  done,  the  judgment  rendered  and  proceedings 
had  at  that  term. 

The  supreme  court  of  this  state  decided  in  the  following 
that  it  was  competent  for  the  legislature,  by  a  curative 
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■tatate,  where  not  restrained  by  a  oonBtitntional  proyifiion,  to 
make  a  Toid  thing  yalid:  Board  of  Commissionen  y.  Brighiy 
Id  Ind,  93;  AfidrewB  y.  UuwrfZ,  7  Blackf.  474;  OrimeB  y.  Doe, 
8  Id.  871;  Davis  y.  StaU  Bank^  7  Ind.  316;  see  also  Lucas  y. 
Tucker^  17  Id.  41.  See  Sedgwick  on  Stat  and  Const.  Law,  pp. 
198  et  seq.,  for  cases  on  this  subject,  and  which  sustains  the 
ruling  we  make  in  the  case  at  bar.  Curatiye  statutes  are  but  a 
species  of  retroepectiye  legislation ;  and  retrospectiye  legislation 
is  yalid  where  not  forbidden  by  the  constitution:  See  the  cases 
collected  in  1  Gayin  &  Herd's  Statutes,  p.  9,  note  3;  Ind.  Dig. 
751,  sec.  96;  Cushing's  Law  of  Legislatiye  Assemblies,  p.  303, 
sec  771.  The  following  is  the  maxim  goyeming  the  courts 
in  determining  whether  a  law  is  to  be  held  prospectiye  only, 
or  retroepectiye  also  in  its  operation:  Legea  qum  retroipiciuwt 
raro,  et  magna  ewn  cavtione  sunt  adhibendm;  neque  enim  Janm 
locatur  in  legibw.  '^Laws  which  are  retroepectiye  are  rare, 
and  to  be  receiyed  with  great  caution,  for  Janus  should  hayo 
no  situation  among  the  laws: ''  Taylor's  Law  Glossary,  p.  288. 
Bee  the  cases  dted  in  Noel  y.  Ewing^  9  Ind.  57. 

The  judgment  is  afiSrmed,  with  fiye  per  cent  damages  and 
costs. 

Fofwm  ov  TiBoiifiiTOTa  to  Maxb  Vom  PBoonmircw  VALmx  SaeifM^ti 
▼•  DmOer,  75  Am.  Deo.  616^  note  021,  where  other  oMoe  are  ooQeoted.  The 
kfieUtare  nifty,  bj  ooretiTe  itotaiee,  TilicUte  hiTalid  prooeedingi!  PHee  t. 
Any,  22  Ind.  26;  SUkbi  r.  Board  n/Oommimhmen  qf  Shelby  Oaimti^p  WU. 
121;  Cfardmer  t.  Amey,  86  Id.  80;  Oo^b&rl^  t.  Dmeam,  87  Id.  884,  all  eilanf 
ttieirine^oaaa 

Iks  nmioiPii.  oass  is  uumjiamsoD  hi  iSfawfewwii  t.  Siakf  86  Ind.  2181 


Shabp  v.  Jonbs. 

ri8Iin>IAHA,Sl4] 

,  ov  Goods  ibom  Fraudulkst  Vmnxm  mat  HAya  Lmal  Asm 
BmsfmuL  Owvxbshif  therem,  and  may  tranafer  it  to  a  boma/de  por- 
ehaeer  at  any  tfane  before  the  orediton  of  the  frandnlent  Tendor  take 
•tepe  to  diTeet  hini  of  the  property. 
Aamrt  Wbo  Oovnuon  nr  his  Qwir  Kams  mat  Sub  oh  Ocnmuor,  b«t 
whve  he  eontraoti  hi  the  name  of  hia  prinoipal,  the  latter  nmst  aoe. 

ov  flpniiym  AiTWTfiB  mnr  bb  of  Svoh  Ajksusm,  bi  eveiy  material 
re^eel^  ae  the  oontnot  mder  whioh  it  is  made  reqiiires. 

Afpial  from  the  Howard  oommon  pleas.  The  opinioii  states 
thei 
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N.  R.  Lin$dayy  for  the  appellant 
Thomas  A.  Hendricks^  for  the  appellee. 

By  Court,  PEBKiNBy  J.  Suit  for  goods  sold  and  deli?eied  Ij 
Jones  to  Sharp.  Complaint  containing  two  paragraphs^  one 
on  a  general,  the  other  upon  a  special,  contract  of  sale. 

Answer  in  three  paragraphs. 

1.  Denying  that  the  plaintiff  was  the  beneficial  owner  of  tho 
goods  sold. 

If  the  plaintiff  was  the  owner  of  the  goods  through  a  sale  to 
him  by  a  fraudulent  seller,  still  the  legal  and  beneficial  owner- 
ship might  be  in  him,  and  might  pass  to  a  honafide  purchaser 
from  him  at  any  time  before  the  creditors  of  the  seller  sought 
to  divest  him  of  the  property.  If  the  plaintiff  was  only  the 
agent  of  the  owner,  and  thus  not  possessed  of  the  beneficial 
interest,  i^till,  as  the  contract  of  sale  to  Sharp  was  entered  into 
by  him  (the  plaintiff)  in  his  own  name,  he  could  sue  Sharp  on 
the  contract 

The  code  provides  as  follows: — 

"  Sec.  3.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  the 
next  section;  but  this  section  shall  not  be  deemed  to  authorize 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract 

"  Sec.  4.  An  executor,  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.  It  shall  not  be  necessary  to  make  an 
idiot  or  lunatic  a  joint  party  with  his  guardian  ot  committee, 
except  as  may  be  required  by  statute":  2  R.  S.  27. 

Under  this  section,  if  an  agent,  for  example,  a  carrier  of 
goods,  a  factor,  consignor,  or  consignee,  etc.,  makes  a  contract, 
oral  or  written,  in  his  own  name,  touching  the  subject  of  his 
agency,  he  can  sue  upon  it. 

But  if  he  make  the  contract  in  the  name  of  his  principal, 
then  the  principal  should  sue;  and  he  may  sue  where  the  con* 
tract  is  made  in  the  name  of  his  agent:  Swann's  Pleading  and 
Practice  (1861),  pp.  83-85. 

The  two  remaining  paragraphs  of  the  answer  set  up  severally 
a  tender. 

The  spedal  contract  upon  which  the  goods  were  sold  stipu* 
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lated  that  the  purchaser  Sharp  was  to  transfer,  in  part  pay- 
ment of  them,  a  note  for  a  fraction  over  eight  hundred  dollars 
to  Jones,  the  seller,  which  note  was  made  by  Henry  Bell,  of 
Baltimore,  and  according  to  the  stipulation  in  the  agreement, 
was  ^payable  in  cigars,  at  their  real  cost  value  in  Baltimore;" 
and  which  note  said  Sharp  was  ^^to  guarantee  the  payment  of 
whenpresented.'* 

The  note  set  up  in  one  paragraph  as  haying  been  tendered 
in  discharge  of  this  agreement,  was  payable  in  cigars,  not  at 
their  real  cost  value,  but  at  a  fixed  price,  vis.,  thirty  dollars 
per  thousand;  and  tiiere  was  no  special  guaranty  upon  it  of 
^payment  when  presented."  It  simply  had  on  it  Sharp's 
blank  indorsement,  which  would  not  have  rendered  him  liable 
upon  the  note  in  question,  it  not  being  commercial  paper,  on 
non-payment  upon  presentment  in  the  manner  that  the  special 
guaranty  stipulated  for  would  have  done.  The  paragraph  was 
bad. 

The  other  paragraph  averring  a  tender  is  a  fdo  de  $e.  It 
alleges  a  tender  of  the  note,  simply  indorsed  in  blank,  like  the 
previous  paragraph,  and  adds  that  before  it  was  so  tendered 
the  defendant  Sharp  had  presented  it  to  Bell,  at  Baltimore, 
and  demanded  payment,  and  that  payment  had  been  reftasedi 
whereby,  he  alleges,  it  had  become  a  cash  note.  This  aver- 
ment acknowledges  the  liability  of  Sharp,  at  the  commence- 
ment of  this  suit,  to  pay  Jones  the  price  of  the  goods,  either  on 
the  contract  of  sale,  or  on  the  note;  because  by  Sharp's  agree- 
ment he  was  to  guarantee  the  payment  of  the  note  on  demand; 
he  had  assumed  to  demand  payment  for  Sharp  before  deliver- 
ing the  note;  payment  had  been  refiised,  he  had  notice  of  the 
refusal,  and  his  liability  on  his  agreement  for  the  price  of  the 
goods,  or  the  amount  of  the  note,  was  complete.  Having  fedled 
to  guarantee  the  note  as  he  agreed,  Jones  was  not  bound  to 
accept  it,  and  might  go  for  the  price  <^  the  goods.  The  recovery 
below  by  the  plaintifif  was  right,  and  must  be  affirmed. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 


AoxHT  Fijuva  10  Bom  bib  Fbxsckfal,  whbm  Bivss  HnmiiVs  Soe  i 
hom  T.  Ifeai,  77  Am.  Deo.  002;  note  0O7»  when  other  oeaee  aie  coPeeted. 

TiHiRHBOvSraaiiioAsnousx  8ee2Vefv.iferry9  78Ain.  Deo.n6|  ^SjpSMi 
T.  AdtaeH  46  Id.  846^  note  see. 

PDacoAsiBnum  FBAVDUUonr  VanKtt»  whbm  FlKiinonDt  See  JTeiPifo  v. 
CMoTM^  78  Am.  Deo.  66a;  note  0S8;  wlMf«  oilier  cMee  aie  ooOeeted. 


Digitized  by  VjOOQIC 


862  Black  v.  Hbbsch.  [Tiuliana, 

FkoratPiii  MAT  Sub  ov  OoBTEAor  Midi  bt  Aamn  whbm:  See  CkuUiig 
▼.  Ske,  71  Am.  Deo.  579,  note  581,  where  other  otaee  are  ooOoeted. 

Aaorr  mat  Sub  nr  bib  Owv  Namb  whbb:  See  Chadmm  t.  IToOvv  M 
Am.  Deo.  IH  note  142. 


Blaok  V.  Hbbsoh. 

[18Iin>IAHA,S42.J 

1m  Aohoh  aoaihbt  AmnifBr  io&  Mobbt  OoLLBOfBD  bt  Him  and  not  paid 
oirer  to  hie  dient^  a  deiDMidmiMt  be  alleged  and  proved,  or  oironmefriiieiw 
that  would  difpanae  therewith. 

Afpbal  fixxm  the  Canoll  oommon  pleas.  The  opinion  statei 
the  case. 

/.  B.  Brawn  and  Jamn  Parky  for  the  appellant 

Bj  Coort,  Hamma,  J.  Suit  by  appellees,  as  partners,  against 
appellant,  as  their  attorney,  for  money  collected  and  not  paid 
over.  No  demand  of  the  same  before  snit  brought  is  allq^ 
or  proved.  A  demurrer  to  the  complaint  was  overruled  and 
the  ruling  excepted  ta  The  demurrer  was  afterwards  with- 
drawn and  a  general  denial  filed.  The  court  instructed  the 
jury  that  no  demand  before  suit  was  necessary.  On  motion  of 
the  plaintiff,  the  interrogatory  of  the  defendant,  directed  to 
Straus,  inquiring  whether  he  was  a  partner,  or  had  any  inter- 
est in  said  suit,  was  stricken  out  A  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  overruled.  Judgment  for  the 
plaintiff.    The  evidence  is  in  the  record. 

Several  errors  are  complained  ol  The  ruling  on  demurrer 
was  erroneous,  because  of  the  want  of  an  averment  of  demand^ 
but  the  error  was  avoided  by  the  withdrawal  of  the  demurrer. 
For  the  same  reason  the  instruction  was  wrong,  and  the  mo- 
tion for  a  new  trial  should  have  prevailed  for  insufficiency  of 
evidence,  unless  the  proof  of  demand  was  avoided  by  the  form 
of  pleading.  This  we  think  was  not  so.  It  was  not  sufficient 
to  show  merely  the  collection,  and  that  it  was  not  paid,  for  the 
liability  to  the  action  did  not  arise  upon  such  showing  alone, 
without  a  demand,  on  account  of  circumstances  that  would 
dispense  with  the  averment  and  proof  of  a  special  request 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

Dbmahd^  KBGOBiTr  or,  bbvobb  AonoH:  See  NtUom  t.  BotMds,  40  Aai. 
Deo.  310^  note  813^  where  other  oaeee  are  odlleoted.  Money  lawfoUy  ool« 
looted  oaimot  be  reoovered  baok  withoat  a  demand:  Htadm  t.  TmmqUm^  4i 
lod.  213|  BlaU  ▼.  8km^  76  Id.  829^  both  dting  the  piinoq^  4 
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Campbell  v.  State. 

[18  IVDLUfA,  87S.] 

br  Action  oir  Forfkitbd  RicooinzANOB»  It  is  SumouMT  to  Sit  It  out 
nr  Bjbo  Vkkba.  The  reoogniBuioe  need  not  be  signed  by  the  parties; 
it  is  witnessed  by  the  reoord,  and  not  by  the  signature  of  the  party 
bound. 

DxiBn»AXT  nr  Criminal  PBoraounoN  icat  bb  Called,  and  his  Rbooo- 
NiZANOB  FoBixiTiD^  while  a  motion  for  a  new  trial  is  pending. 

I>0BNdant  Riooonizkd  to  Afpkab  and  Answxb  iNDioncBNT,  who  is  oon^ 
Tioted  therennder  of  a  lesser  cfiSense  than  that  charged,  is  still  bound  to 
appear,  abide  the  order  of  the  ooort^  and  not  depart  without  leave. 

Appeal  from  Fayette  circuit  court    The  opinion  states  the 


John  S.  Beid  and  B.  F.  Claypoolj  for  the  appellants. 
Jame$  C.  Mcintosh  and  NeUon  Trutlery  for  the  appellee. 

By  Coorty  Wobden,  J.  Action  on  a  reoognicance  entered 
into  by  Campbell,  Barkhiier,  and  McEinney,  conditioned  for 
the  appearance  of  McEinney  before  the  same  court  on,  etc.,  to 
answer  to  an  indictment  preferred  against  him  for  rape,  and 
that  he  would  abide  the  judgment  and  orders  of  the  court 
thereon,  and  not  depart  without  leave. 

McEinney  was  tried  and  acquitted  of  the  alleged  rape,  but 
conyicted  of  an  assault  and  battery  with  intent  to  commit  a 
rape.  Pending  a  motion  for  a  new  trial  in  the  cause,  McEin- 
ney was  called,  and  failing  to  appear,  and  his  sureties  failing 
to  produce  him,  the  recognizance  was  adjudged  to  be  forfeited. 

Process  was  returned  not  found  as  to  McEinney,  but  Camp> 
bell  and  Barkhizer  appeared  and  pleaded,  and  against  them 
the  state  had  judgment 

The  complaint  was  demurred  to,  and  it  is  objected  that  no 
copy  of  the  recc^nizance  is  set  out.  The  complaint  sets  out 
the  rec(%nizance  in  hoc  verba^  and  that  is  sufficient.  Again,  it 
is  objected  that  the  recognizance  is  not  signed  or  sealed  by  the 
defendants.  This  was  not  necessary.  A  recognizance  is  wit- 
nessed only  by  the  record,  and  not  by  the  seal  or  signature  of 
the  party  bound:  Andresa  v.  Siate^  3  Blackf.  108.  It  is  also 
urged  that  McEinney  could  not  be  called  while  his  motion  for 
a  new  trial  was  pending.  No  reason  has  been  shown  why  this 
oould  not  be  legally  done,  and  none  occurs  to  us.  It  is  also 
urged  that  as  he  was  acquitted  of  the  rape,  he  was  not  bound 
to  appear  any  further  to  the  cause.  On  an  indictment  for 
rape,a  party  may  be  acquitted  of  the  rape,  but  co&victed  of  an 
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assault  and  battery  with  intent  to  commit  that  offense:  2  R.  S. 
1852,  p.  370,  sec.  72.  McEinney  was  bound  to  answer  to  the 
indictment,  and  also  to  abide  the  judgment  thereon,  and  not 
depart  without  leave.  Judgment  might  have  been  rendered 
against  him  on  the  conviction,  and  he  forfeited  the  recognixanoe 
by  absenting  himself  without  having  been  discharged:  State  v. 
Whitam,  8  Black!  178. 

The  evidence  sustains  the  finding,  and  there  is  no  error  in 
the  record. 

The  judgment  below  is  affirmed,  with  costs  and  one  per 
cent  damages. 


BaooamASOEp  Kaqaaam  ov:  See  PntpU  t.  DmrnU,  00  Am.  Deo.  8U^ 
Bofea  842;  where  other  OMee  aie  oolleoied.  A  reoogniaooe  teken  in  opea 
eourti  and  entered  npoa  the  order-book,  is  Talid*  without  the  eignafaire  or 
•eel  of  any  of  the  oogniiore.  It  ie  witoeaeed  by  the  ieoord»  and  not  1^  the 
itgnatoree  or  aeals:  State  T.  i9»8r,  S6  Ind.  SHi  IMNM^fT.  AM^  n 
woan  etiSDUt  toe  vrin/otoiA  oaeau 


Thompson  v.  Statb.     Fbenoh  v.  Statb. 

nS  JXDIAMA,  m] 
OWAME  OV  BoXUmiO   BPEOfillflBP  HAS  PKIfUHTS   Novm  VBlIf 

GUMB  IB  TO  BB  OuMiuiTJU^  and  makee  no  efforto  to  pr«f«nt  the  eon- 
miaaioo,  bat  adopti  meana  to  aeoore  the  aireetof  the  bms^^  the  latltr^ 
liability  to  pnniahmeot  ia  not  therebj  ohangfKl. 

Appeal  from  the  Marion  circuit  court  The  opinion  states 
the  case* 

/•  MeHenry^  for  the  appellants. 

By  Court,  Hamma,  J.  Thompson  and  Frenbh  were  indicted 
Jointly,  but  tried  separately.  The  charge  was  burglary.  The 
evidence  showed  that  the  proprietor  and  clerk  of  the  store  into 
which  they  entered  were  apprised  of  their  intended  crime  by  a 
person  who  was  professing  to  act  with  them  as  a  confederate, 
one  Frost;  that  armed  men  were  placed  therein,  who  arrested 
the  defendants;  that  the  said  proprietor  was  dose  at  hand 
waiting  for  the  said  entrance;  that  they  entered  through  an 
outside  window  and  inner  door  that  were  opened  by  them  or 
some  one  of  them.  As  to  who  did  the  opening,  the  breaking, 
the  evidence  conflicted, — Frost  stating  that  Thompson  did  it; 
French  stating  that  the  said  Frost  did  it 

The  court  refused  to  instruct  the  jury  ^  that  if  the  breaking 
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and  entering  the  boose  were  done  with  the  knowledge,  pio- 
cnzement,  and  consent  of  the  owner,  you  ought  to  find  the 
defendant  not  guilty";  and  did  instruct  that  "in  this  case, 
the  question  of  the  guilt  or  innocence  of  the  defendant  on  trial 
is  not  affected  by  the  guilt  or  innocence  of  the  witness  Frost." 
There  was  a  conviction. 

We  are  referred  to  the  case  of  Regina  v,  Johnsanj  ICar.  &  M. 
218,  41  Eng.  Com.  L.  123.  In  that  case,  the  servant  of  Drake, 
pretending  to  agree  with  the  defendant,  opened  the  door  and 
let  him  in  to  commit  the  robbery.  He  was  arrested  before  he 
did  anything.  The  court  held  that  it  did  not  amount  to  a 
burglary,  because  the  entry  had  been  lawful,  in  consequence 
of  the  servant  having  opened  the  door. 

In  the  cases  at  bar,  there  is  nothing  showing  that  the  owner 
of  the  property  consented  to  the  commission  of  the  crime,  un- 
less his  remaining  passive,  so  far  as  their  contemplated  pro> 
ceedings  were  concerned,  and  failing  to  take  any  measures  to 
prevent  the  breaking  and  entering,  should  receive  that  con- 
struction. The  witness  Frost  was  not  his  servant;  he  made 
no  agreement  with  him  by  which  he  was  to  bring  the  defend- 
ants there.  He  merely  arranged,  and  let  Frost  know  that  he 
had  done  so,  for  the  arrest  of  the  men  "if  they  did  break  in  to 
rob  the  store."  He  did  not  furnish  the  means  by  which  they 
might  enter.  That  entrance  was  by  breaking.  There  was, 
therefore,  no  evidence  tending  to  prove  that  the  breaking  and 
entering  were  by  the  procurement  of  the  owner;  and  for  that 
reason,  the  instruction  asked  was  rightfully  refused,  and  that 
given  was  proper. 

It  is  clear  firom  the  above  facts  that  the  cases  materially 
differ  from  the  English  case:  1.  In  the  fact  that  Frost  was 
not  shown  to  have  been  in  the  employ  of  the  owner  of  the 
property;  2.  In  the  fact  that  the  entry  was  not  lawful,  by  the 
opening  of  a  door  by  a  servant,  but  forcible,  by  the  breaking 
of  a  window  by  persons  not  authorized. 

The  judgment  is  affirmed. 

Wbonos  Dons  ob  Cbdos  Commuted  bt  Am  ob  Connivakcb  of  PisaoNa 
Who  wkex  Sukiho  to  Entrap  and  Conyict  W&onq-doib.— Courts  will 
not,  even  to  aid  in  detecting  a  snppoeed  offender,  coontenance  the  Yiolation 
of  poeitiye  law,  or  any  contrivances  for  inducing  another  to  commit  a  crime. 
Bat  when  a  party  has  formed  a  gulty  intent  to  commit  a  crime,  any  person 
may  famish  opportonities,  or  even  lend  assistance  to  the  criminal,  with  the 
commendable  poipose  of  exposing  or  ponishing  him.  And  the  fact  that 
there  ezisiad  a  plot  to  entrap  him  wiU  not  afifoct  the  criminality  of  his  act  or 
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tender  him  any  ihe  Ian  liaUe  to  pniiishment:  1  Bbhop's  Crfan.  Law,  7th  ad., 
MO.  262;  1  WhftrtoQ'iCrim.  Law,  sao.  149;  United  8taU»y.  WhUUer,  5  DiU.  35| 
Dodge  t.  Brittam,  Meig^  84;  Rex  ▼.  BggMm,  2  Bos.  &  P.  508;  S.  C,  2 
Leach  C.  C.  913;  Rtgim  ▼.  WUUams,  1  Car.  &  K,  105;  lUx  ▼.  Ady,  7  Car. 
k  P.  140;  S.  0.,  32Eiig.  Com.  L.  469;  Rex  y.  Ilolden,  Rasa.  &  R.  154;  S.  C, 
2  Tkimt.  334;  &  a,  2 Leach  a  C.  1019;  i7«y;ma T.  JoftfMem,  Car.  &  M.  218;  J?^[7^ 
▼.  Rathbone,  Id.  220;  a  C,  2  Moody,  242;  Rex  ▼.  DanneUy,  Ruas.  &  R.  310» 
ito  ▼.  VFMMm^Aam,  2  Leach  C.  C.  912;  SUUe  v.  Covington,  2  Bail.  569. 
Chitty,  in  <1i«^— ing  this  sabjeot^  aays:  "  If  the  owner,  in  order  to  detect  a 
numW  of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to  encourage 
the  design,  and  lead  them  on  till-  the  offense  is  complete,  so  long  as  he  did 
not  induce  the  original  intent,  but  only  provided  for  its  discovery,  after  it 
was  formed,  the  criminality  of  the  thieves  will  not  be  destroyed":  See  also 
Alexander  Y,  State,  12  Tex.  540. 

The  owner  of  property,  who  exposes  it  in  expectation  that  it  will  be  stolen 
by  one  whom  he  suspects  to  be  a  thief,  is  not  thereby  held  to  have  consented 
to  the  unlawful  taking  of  the  property:  1  Bidiop*s  Crim.  Law,  7th  ed.,  see. 
f02;  Rex  v.  Beadge,  Rnas.  k  R.  160;  Regim  v.  Lyom,  Car.  &M.  217;  Pigg  v. 
State,  43  Tex.  106.  Or  if  he  marks  property  and  places  it  in  a  position  where 
it  is  stolen,  and  he  afterwards  identifies  it  in  the  possession  of  the  thie^  tha 
latter  will  not  be  excused  or  be  the  less  liable  to  punishment:  1  Bishop*a 
Grim.  Law,  sec.  262;  Rex  v.  ffeadge,  2  Leach  0.  C.  1033;  S.  C,  Rnss.  k  R. 
160;  RexY.  WhitUngham,  2  Leach  C.  0.  912;  Regim  v.  Wmiam$,  1  Car.  k  K. 
195.  In  the  case  last  dted,  overUires  ware  made  by  a  person  to  the  servant 
of  a  publican,  to  induce  him  to  join  in  robbing  his  master's  tilL  The  ser- 
ynt  oommnnioatad  the  matter  to  the  master,  and  the  former,  by  the  direo- 
ticQ  of  the  latter,  soma  weeks  after,  opened  a  oommunication  with  the  person 
who  had  made  the  overtures,  m  consequence  of  which  he  came  to  the  mas- 
ter's premises,  ^le  master  having  previously  marked  some  mimey,  b>  nit 
direction  it  was  placed  upon  the  counter  l^  the  servant,  in  order  thti»  H 
mig^it  be  taken  by  the  party  who  had  come  for  the  purpose.  It  waw  sa 
taken,  and  the  offense  was  held  to  be  larceny.  The  fact  that  facilities  tor 
committing  an  offense  are  afforded,  or  even  that  temptations  to  its  commis- 
■ioii  are  put  in  the  way  of  the  offender  l^  one  who  is  seeking  to  entrap  liinv 
will  not  affdct  the  question  of  his  guilt  or  relieve  him  from  Ugal  responai* 
bility  for  the  crime:  1  Bishop's  Crim.  Law,  sec.  262;  Regina  v.  Lffone,  Oar. 
k  H.  217;  United  Statee  v.  Fope,  1  Curt  C.  0.  864;  Rex  v.  Adp,  7  Oar.  «  P. 
140;  S.  C,  32  Eng.  Com.  L.  469;  Dodge  v.  Brittetin,  Meigs,  84.  But  u  the 
prosecutor  in  setting  the  trap  to  ensnare  the  offender  waives  his  legal  m^ti^ 
the  prosecution  will  falL  If,  for  example,  he  surrenders  absolutely  his  &frop* 
erty  in  goods  taken  from  him,  he  cannot  sustain  a  prosecution  for  laroeuy  or 
embenlement;  if  he  leaves  his  house  door  open,  he  cannot  maintain  burgiaryi 
and  if  he  permit  himself  to  be  robbed,  he  cannot  have  the  offender  held  )iar 
robbery:  1  Wharton's  Crim.  Law,  see.  149;  Rex  v.  Jfggkiton,  2  Bos.  k  P.  6lKI| 
Rex  Y.  McDaniel,  Post  121;  S.  C,  Bast  P.  C.  665;  Rex  y.  Fuller,  BnaB.k  A. 
408;  StaU  v.  Covington,  2  BaiL  569;  Alexomder  v.  State,  12  Tex.  540. 

In  the  case  of  People  v.  CoUme,  53  CsL  185,  the  defendant  requested  ooe 
PtoneU  to  enter  a  house  in  the  night-time  and  steal  therefrom  a  sum  of 
money  which  he  knew  to  be  concealed  there,  the  money  to  be  divided  be- 
tween them.  By  the  sheriff's  advice  Pamell  agreed  to  do  so,  for  the  purpose 
of  entrapping  Collins,  and  accordingly  entered  the  house,  secured  the  money, 
marked  it  so  that  it  could  be  identified,  and  after  delivering  it  to  Coiling 
g/Kf  a  signal,  when  the  sheriff  arrested  Collins  with  the  money  in  his  posses 
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lion.  It  was  held  tliat^  inasmuch  as  FameU  alone  entered  the  building,  and 
did  so  without  felooioms  intent^  there  was  no  bnrglary  oommitted,  and  there- 
foce  GoOins  eonld  not  have  been  priTy  to  a  bnrgUtfy.  So  in  the  case  of 
AUm  T.  Sttttet  40  Tex.  334»  where  the  proof  was  that  the  prisoner  proposed 
to  a  servant  a  plan  of  robUng  his  employer's  office  by  night;  that  the  servant 
i^fi?!*''^  the  plan  to  his  employer,  by  whom  it  was  communicated  to  the 
poUoe;  that  the  master,  aeting  xmdor  the  instracti<ms  of  the  police,  famished 
ttfes  servant  with  the  keys  of  the  office  on  the  appointed  night;  that  the  ser- 
vant and  the  prisoner  went  together  to  the  office,  where  the  servant  opened 
ttfes  door  with  the  key,  and  they  both  entered  through  the  door,  and  were 
arrested  in  the  house  by  the  police,  it  was  held  that  the  prisoner  could  not 
be  eoovieted  of  bnrglary.  Byrd,  J.,  who  delivered  the  opinion  of  the  court 
in  this  case,  said:  **  We  are  satisfied  the  prisoner  is  not  guilty  of  the  offense 
eharged  in  the  indictment,  upon  the  evidence  set  out  in  the  bill  of  exceptions. 
H  is  difficult  to  conceive  how  a  person  can  be  guilty  of  burgUuy  who  enters 
a  house  with  a  key  voluntarily  furnished  him  by  the  owner  to  enter,  know- 
ing at  the  time  that  the  person  wishes  to  enter  to  steaL  It  is  in  effect  a  con- 
MBt  to  the  entry  by  such  person,  and  is  not  even  a  trespass.**  Bat  in  the 
eMe  ol  Bex  v.  Bigleiff  I  Craw.  A  D.  202,  the  prisoners  were  indicted  for  a 
Imi^aiy  at  the  house  of  one  Halpin.  Halpinhadbeenapprisedof  their  pur- 
fom,  and  provided  a  force  for  their  reception.  On  their  ^i><w^1rwig  at  the 
door,  Halpin  opened  it,  and  thereupon  the  prisoners  rushed  in,  locked  the 
door,  and  were  proceeding  further  into  the  house,  when  his  men  overpowered 
md  seoured  theuL  It  was  contended  that  there  was  neither  force  nor  fraud 
hi  the  entrance,  as  the  owner  voluntarily,  and  without  knowledge  of  their 
inftention,  had  opened  his  door  to  the  prisoners,  so  that  a  material  ingredient 
hi  the  crime  of  burglary  was  wanting.  But  the  judges  were  unanimous  that 
tiie  offense  was  complete,  and  the  indictment  supported. 

But  where  the  prosecutor  waives  none  of  his  ri^ts,  and  simply  aids  an 
effioder,  or  ooanives  at  his  offense  for  the  purpose  of  entrapping  and  oonviot- 
log  him  of  the  orime^  the  natare  or  quality  of  the  wrong-doer's  offnse  will  be 
lnnowlaei~ 
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Onmornm  im  Sramf as  of  Pibson  to  PunxDnrumT  bt  Cauwa  mAwuia 
■o  JuRUDiuriov  are  nullitiee,  and  afford  no  protection  to  those  who 
keep  him  in  confinement;  and  those  holding  him  in  confinement  are  pre- 
sumed to  know  the  law,  and  that  they  have  no  legal  right  to  keep  him 
imprisoned. 

Whxbb  PxEwnr  Who  Illboallt  Imfbuoms  Akothbr  Bionvis  Som 
Bdikfit  l^  reason  of  the  latter's  imprisonment,  the  person  so  imprisoned 
may  waive  the  tort  and  sue  upon  the  implied  aumnptU;  but  if  the  per- 
son who  illegally  confined  him  reoeived  no  benefit  by  reason  of  such  con- 
finement, there  is  no  consideration  to  support  an  implied  aasumpiU. 

Appbal  from  the  Clark  dieoit  court    The  opinion  states 
die  case. 
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W.  T.  Otto  J  for  the  appellants. 
R.  Crawfordj  for  the  appellee. 

By  Court,  Wosden,  J.  Suit  by  Prior  against  the  appellants 
for  work  and  labor.    Judgment  for  the  plaintiff. 

The  defendants  pleaded  separately  the  general  denial,  and 
some  special  defenses,  to  the  latter  of  which  demurrers  were 
sustained.  We  deem  it  unnecessary  to  examine  the  special 
answers,  as  it  seems  to  us  that  the  substantial  facta  thus  set 
up  could  have  been  given  in  evidence  under  the  general  denial. 
The  cause  was  submitted  to  the  court  for  trial  on  the  follow- 
ing agreed  statement  of  the  facts,  which  was  all  the  evidence 
given  in  the  cause,  viz.: — 

''It  is  agreed  in  this  case  that  the  plaintiff,  said  James 
Prior,  was  imprisoned  in  the  state  prison,  in  the  custody  of 
said  Miller,  as  warden  thereof^  under  and  by  virtue  of  a  judg- 
ment of  the  court  of  common  pleas  of  Vanderburgh  County,  a 
certified  copy  of  which  judgment  is  filed  with  defendants'  an- 
swer. That  during  his  confinement  he  did  work  and  labor  as 
a  criminal;  said  work  and  labor  were  of  the  value  of  $225; 
said  Patterson  during  all  the  time  of  said  Prior's  confinement 
in  said  state  prison  was  the  lessee  thereof,  and  said  work  and 
labor  were  done  by  the  order  of  said  Miller,  and  said  Patter- 
son received  all  the  benefit  of  said  labor  as  such  lessee.  The 
time  of  said  Prior's  confinement  commenced  on  the  12th  of 
September^  1853,  and  he  was  discharged  therefrom,  and  or- 
dered to  be  returned  to  the  sheriff  of  Vanderburgh  County 
upon  a  writ  of  habeas  corpus  by  him  sued  out  on  the  first  day 
of  January,  1855." 

The  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  was  properly  presented  on  a  motion  for  a  new 
trial. 

The  appellants  assign  errors  separately. 

At  the  time  the  appellee  was  convicted  and  sent  to  the 
penitentiary,  the  court  of  common  pleas  had  no  jurisdiction 
in  that  behalf;  hence  the  conviction  and  judgment  were  nul- 
lities, and  furnish  the  appellants  no  protection  for  the  tort 
committed  in  confining  him  in  the  penitentiary:  Patterson  v. 
Crawfordj  12  Ind.  241.  The  appellants  must  be  presumed  to 
have  known  the  law,  and  that  they  had  no  legal  right  to  im- 
prison the  appellee,  or  cause  him  to  labor.  That  they  may 
have  been  responsible  to  him  in  some  form  cannot  be  doubted. 
They  undoubtedly  committed  a  tort,  and  the  question  here  is 
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whether  the  tort  can  be  waived,  and  an  action  maintained  on 
an  implied  €U9ump8iU 

We  will  first  examine  this  question  so  far  as  it  relates  to 
Patterson.  He,  it  seems,  was  the  lessee  of  the  penitentiary 
and  received  all  the  benefit  of  the  appellants'  labor.  He  must 
be  presumed  to  have  assented  to  the  performance  of  the  labor, 
and  being  benefited  thereby,  the  law  implies  a  promise  to  pay 
what  it  is  reasonably  worth.  It  was  held  in  Patterson  v.  Craw- 
ford^  12  Ind.  241,  that  where  labor  is  performed  for  the  benefit 
of  a  party,  without  an  express  contract,  if  he  knows  it  and 
tacitly  assents  to  it,  he  will  be  liable  on  an  implied  contract  to 
pay  a  reasonable  compensation  therefiur.  In  our  opinion,  so 
tax  as  Patterson  is  concerned,  the  tort  may  be  waived,  and  an 
action  be  maintained  on  the  implied  awwmpwt.  The  case, 
however,  is  entirely  different  as  to  Miller,  the  warden  of  the 
penitentiaiy.  He  received  no  benefit  of  the  plaintiff's  labor, 
and  not  having  been  benefited,  there  is,  as  to  him,  no  consid* 
eration  to  support  an  implied  oHwmfdt  to  pay.  The  case  of 
WebBler  v.  Drvnhoaterj  6  Me.  319  [17  Am.  Dec.  288],  is  much 
in  pointy  where  it  was  held  that  *^  the  parfy  conmiitting  a  tort 
cannot  be  charged  as  upon  an  implied  contract,  the  tort  being 
waived  unless  some  benefit  has  actually  accrued  to  him." 

The  judgment  against  Miller  is  reversed,  and  against  Pat> 
terson  it  is  affirmed.  Costs  to  be  apportioned  between  Patter- 
son and  Prior,  the  appellee. 


Iir  nn  om  ov  PatUrmm  r.  Chram^ord,  12  IncL  241,  oited  in  the  prinatgtX 
9U%  one  Amiftroiig  was  ooiiTioted  by  a  ooort  wliidi  had  not  JnriadiotioQ  of 
tta  aOBDM&,  and  was  sentenoed  to  the  state  pfrison,  where  he  was  oonfined  at 
hacd  labor  from  Jnne,  18S3^  nntil  Korember,  1864^  when  he  was  released  on 
kabea$  eorfiu,  Azmstrong  assigned  his  aoooant  for  the  work  and  labor  done 
during  that  time  for  the  lessee  of  the  prison,  to  Crawford,  who  broni^t  snit 
against  the  lessee  to  reoorer  the  anurant  of  the  aooonnt.  The  ooort  held  tha* 
Oe  assignment  was  good,  and  that  Crawford  eoold  reeo^er  in  his  own  nams^ 
against  the  lasses,  as  npon  an  implied  oontraot,  for  work  and  labor  done  wttk 
his  knowledge  and  at  his  reqnest^  althoogh  Armstrongs  while  a  prisoner,  was 
■nder  the  oontrol  of  the  warden  of  the  prison. 

Waxtoto  Tobt  to  Sun  nr  Assumpsit:  See  Baldk  t.  PaUrn^  71  Am.  Deo. 
iS6;  note  527,  where  other  oases  are  ooUeoted. 

Tbb  nmiGiPAL  OASS  is  oitid  in  BeUm  t.  AhM,  45  lad.  2H,  to  the  poial 
that  seetioa  2116  of  the  refised  statntaa  of  1841^  was  osBtiBned  In  fetee  bf 
^8(Bof  theoode. 
Am.  Daa  Toi..  LXXS-M 
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Snowdbx  v.  Wilas, 

119  IKDIAHA,  lOlJ 

UmoMKuaTT  D  voT  Obound  of  DncuBBBBy  wnoB  JjsmAJKA  Oora  09 
Fbocoedvbi^  but  til  a  motion  to  compel  tho  pKtty  to  mako  his  plMding 
more  oertun,  nnlsM  the  pleading  be  so  nnoertain  m  not  to  atite  Intel* 
UgiMy  a  robetMitially  good  oanae  of  aotion  or  def enae. 

Ijonrax  to  Bhtib  upoit  astd  Ooouft  Lahb  must  bb  Spboeallt  Pibadbs^ 
under  the  code,  aa  well  as  at  oonmion  law,  or  it  oannot  be  gi?«i  in  e?i« 
denoe  withoat  oonaent,  and  oooaent  will  not  be  preaomed. 

OF  Onb  to  OvBBiunr  Lahd  of  Avotbbb  d  BASumnr,  and  aa  in- 
tereat  in  real  eatate,  and  title  thefoto  mnat  be  oonTayed  bj  grants  and 
eatabliahed  l^  proof  of  an  aetoal  grants  or  of  pvaaoriptiony  ^Mn  whloh 
a  grant  will  be  inferred. 

I  TO  Do  Act  ufoh  Laitd  of  Abothbb  mat  bb  Gzfbb  bt  Paboi.^  if 
h  doea  not  in^olTe  an  intereat  in  real  eatate,  or  amoont  to  an  eaaement» 
and  if  ooapled  with  an  intereat^  equally  if  it  be  npon  a  oonaideration» 
it  cannot  be  reroked. 

ftruBB  Sbjotmbbt  of  Bzboutbd  Pabol  LiaiHa%  granted  npon  a  conaid- 
erationy  or  upon  the  faith  of  which  money  haa  been  expended,  will  be 
enforced  in  equity,  at  aU  eventa,  whara  adaqnata  oompenaaticn  in  dam- 
ages cannot  be  obtained;  althoo|^  at  law^  a  parol  Ueenae  ii  rerooabla 
aa  to  fatare  enjoyment,  and  ii  determined  by  a  oonToyanoe  of  the  eatata 
npon  which  it  was  to  be  enjqyed. 

OmaBTBBs  OF  Labd  abb  BoimB  bt  Ibbbfooolb  LiaiHB%  when  th^  paiw 
ohaae  with  notice;  and  in  caae  at  a  ndll  and  dam,  the  aodating  ooaditkm 
of  thinga  might  be  notice. 

■qiuiTABUi  Rbubf  mat  bb  Gbabtbd  to  Dbibvbiabt  or  Lboal  Aonoar,  in 
thcee  atatea  where  law  and  equity  are  adminlattrad  in  the  aame  ooor^  If 
the  pleadinga  preaent  the  i 


AonoN  for  damages.    The  facts  are  stated  in  the  opinioiL 
D.  0.  Daily  and  L.  P.  MiUigany  fin*  the  appeUanta. 
John  J2.  Coffroihy  fiur  the  appellees. 

By  Court,  Perkins,  J.  This  was  a  suit  by  Wilas  and  others 
against  Snowden  and  others,  to  recover  for  damage  done  bj 
overflowing  land  by  means  of  a  mill-dam. 

The  defendants  demurred  to  the  complaint  for  uncertainty. 
The  demurrer  was  oyerruled. 

Uncertainty  is  not  a  ground  of  demurrer  under  the  oode; 
but  is  a  ground  for  a  motion  to  compel  the  plaintiff  to  make 
his  pleading  more  certain.  Nevertheless,  if  a  pleading  be  so 
uncertain  as  not  to  state  intelligibly  a  substantially  good  cause 
of  action  or  defense,  it  will  be  subject  to  demurrer  for  not  stat- 
ing  a  cause  of  action  or  defense. 

In  the  case  at  bar,  we  think  the  complaint  was  subject  to  a 
motion  for  uncertainty,  in  not  describing  with  sufficient  par- 
ticularity the  given  piece  of  land  overflowed,  but  that  it  was 
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not  80  uncertain  as  to  be  subject  to  a  demurrer  for  not  stating 
Intelligibly  a  cause  of  action. 

On  the  overruling  of  the  demurrer,  the  defendants  answered. 

The  answer  contained  the  general  denial  and  a  special  para- 
graph as  follows: — 

The  defendants  admit  the  erection  of  the  dam,  etc.,  but  saj 
that  it  was  erected  by  Daniel  Frenderburg,  in  connection  with 
a  flouring  mill,  the  two  costing  thirteen  thousand  dollars;  that 
before  said  Frenderberg  erected  the  dam  and  mill,  he  applied 
to  Moses  Wilas,  the  then  owner  of  the  land  overflowed,  the 
land  now  owned  by  the  plainti£r8,  for  license  to  erect  said  mill 
and  dam;  that  Wilas  gave  the  license  by  parol,  and  upon  the 
consideration  of  fifty  dollars  in  cash  paid,  and  the  fact  that 
the  mill  would  be  an  advantage  to  him,  as  well  as  to  the  whole 
neighborhood  in  which  he  lived;  that  the  height  of  the  dam  was 
specified,  being  the  exact  height  of  that  built  and  maintained; 
that  since  the  dam  and  mill  had  been  erected,  Frenderberg  had 
sold  and  conveyed  the  same  to  the  defendants;  and  the  plain- 
tiffii  had  obtained  title  from  Wilas  to  the  land  overflowed. 

The  defendants  prayed  that  their  right  to  maintain  the  dam 
at  its  present  height  might  be  established,  etc. 

The  court  sustained  a  demurrer  on  this  paragraph  of  the 
answer;  the  cause  was  tried  upon  the  general  denial,  and  the 
plaintifiis  obtained  judgment  for  a  portion  over  seventy  dollars. 

It  is  insisted  by  the  appellees  that  this  court  should  not 
examine  the  question  arising  upon  the  ruling  of  the  court 
below  in  sustaining  the  demurrer,  because,  they  say,  the  entire 
merits  of  the  action  may  have  been  tried  upon  the  general 
denial;  but  in  this  they  are  mistaken.  Leave  and  license 
must,  under  the  code,  as  well  as  common  law,  be  specially 
pleaded,  to  be  admissible  in  evidence,  unless  by  consent. 
Consent  will  not  be  presumed,  in  the  absence  of  all  tacts  tend- 
ing  to  show  it:  See  7  Black£  108,  373. 

We  come,  then,  to  the  question.  Did  the  special  paragraph 
of  the  answer  contain  tacts  constituting  a  bar  to  the  action? 

The  right  in  one  to  overflow  the  land  of  another  is  an  ease- 
ment, an  incorporeal  hereditament,  and  it  is  an  interest  in  real 
estate.  Title  to  such  easement  is  conveyed  by  grant,  and 
establishedbyproof  of  an  actual  grant,  or  by  proof  of  prescrip- 
tion, from  which  a  grant  will  be  inferred.  And  if  the  mode 
of  proof  adopted  be  the  showing  of  an  actual  grant,  the  grant 
must,  at  least,  under  the  statute  of  firauds,  be  in  writing,  be  by 
deed.    Thia  is  the  general  rule  in  courts  of  law:  Moarev.SinkM^ 
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2  Ind.  267;  BtfS  y.  Ettim,  5  Blaokfl  118:  see  PotOethwaUe  y. 
Payne^  8  Ind.  104;  Wielenham  y.  BHU,  Id.  887. 

license,  it  maybe  here  obseryed,  to  do  an  act  upon  the  land 
of  another,  does  not  necessarily  inyolye  an  interest  in  real 
estate,  does  not  necessarily  amount  to  an  easement,  and  when 
it  does  not,  it  may  be  giyeip  by  parol,  and  if  coupled  with  an 
interest,  especially  if  it  be  upon  a  consideration,  it  cannot  be 
reyoked*  If  one  giyes  another  license  to  go  upon  his  land  to 
shoot  a  single  squirrel  then  existing  and  pointed  out,  that  does 
not  create  an  easement,  and  may  be  giyen  by  parol;  and  if  the 
license  go  further,  and  include  the  right  to  take  away,  as  the 
property  of  the  licensee,  the  squirrel,  when  shot,  it  is  coupled 
with  an  interest;  and  if  giyen  upon  a  consideration,  at  all 
eyents,  it  cannot  be,  at  mere  ydition,  reybked.  But  the  right, 
in  perpetuity,  to  one  to  hunt  game  upon  a  giyen  tract  of  land 
of  another,  would  be  an  easement,  would  inyolye  an  interest 
in  real  estate,  and  might  be  reyocable  under  certain  circum- 
stances, if  not  under  all,  if  giyen  by  paroL  And,  further,  it 
may  be  remarked,  licenses,  whether  reyocable  or  not,  excuse 
the  licensee  while  acting  under  them,  before  reyocation,  and 
protect  him  firom  suits  for  acts  done  within  the  license:  Bell  y. 
Ettiotty  5  Black£  113;  MiUer  y.  Auburn  &  S.  Ry  Co.,  6  EQll, 
61;  PierrepofU  y.  Barnard^  6  N.  Y.  279.  Licenses  cannot  be 
reybked  as  to  acts  performed  under  them.  The  reyocation  is 
prospectiye,  not  retrospeotiye:  WaUi$  y.  JSTamion,  4  Mees.  A  W. 
688. 

Parol  reyocable  licenses,  it  seems,  also^  are  personal,  cannot 
be  assigned,  and  are  determined  without  notice  to  the  licensee 
by  a  conyeyance  of  the  property  upon  which  they  are  to  be 
executed:  Rt^ffey  y.  Hendersony  8  Eng.  L.  A  Eq.  306;  2  Am* 
Lead.  Cas.  680;  Oranendyke  y.  Cramer,  2  Ind.  382.  Suoh  are 
tiie  principles  which  goyem  in  courts  of  law. 

But  though  a  parol  license,  amounting  in  terms  to  an  ease- 
ment, is  reyocable  as  to  future  enjoyment  at  law,  and  is  de- 
termined by  a  conyeyance  of  the  estate  upon  which  it  was  to  be 
exyoyed,  this  is  not  the  rule  in  all  cases  in  courts  of  equily. 
In  tiiese  courts,  the  future  enjoyment  of  an  executed  parol 
license,  granted  upon  a  consideration,  or  upon  the  faith  of 
which  money  has  been  expended,  will  be  enforced,  at  all 
eyents,  where  adequate  compensation  in  damages  could  not 
be  obtained.  This  will  be  done  upon  the  two  grounds  of  es- 
toppel on  account  of  fraud,  and  specific  performanceof  a  partly 
tzecuted  contract  to  preyent  fraud.    And  in  those  states  of  the 
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Union  where  law  and  equity  are  administered  in  tlie  same 
coorty  relief  is  afiforded  in  any  giyen  suit  where  the  pleadings 
present  the  necessary  averments.  And  grantees,  as  well  as 
the  original  parties,  are  bound,  where  they  purchase  with 
notice;  and  in  a  mill  and  dam,  the  existing  condition  of  things 
might  be  notice  to  them  of  the  equity:  Foster  y.  Browningy  4 
E.  L  47  [67  Am-  Dec.  506];  Lacy  v.  Amett,  83  Pa.  St.  169; 
MeKeOip  y.  MeHheway,  4  Watts,  817  [28  Am.  Dec.  711];  Her^ 
itk  y.  Kervy  2  Am.  Lead.  Cas.  676;  Angell  on  Watercourses, 
868;  Browne  on  the  Statute  of  Frauds,  32;  3  Kent's  Com.  452 
et  seq.  See  KepUy  y.  Taylor^  1  Blackf.  412.  Within  these 
authorities  the  second  paragraph  of  the  answer  in  this  cause 
was  good. 

Another. question  we  suggest,  but  do  not  decide.  When 
statutes  authorize  land  to  be  taken  for  public  use,  as  for  rail- 
roads and  canals,  etc.,  and  provide  a  form  of  remedy,  that 
fiffm  must  be  adopted  by  the  injured  party:  Lc^ayette  P.  R. 
Co.  y.  New  Albany  R.  R.  Co.y  13  Ind.  90  [74  Am.  Dec.  246]. 

The  taking  of  property  for  mill-dams  is  taking  it  for  public 
use:  Hanki'M  y.  Lavsreneej  8  Black£  266. 

The  present  statute  of  Lidiana  on  the  subject  of  assessment 
of  damages  for  property  taken  or  injured  for  public  use  in- 
cludes public  works  and  mill-dams,  and  giyes  to  the  party 
injured,  against  the  party  taking  or  injuring,  the  right  of  re- 
dress in  the  mode  prescribed  by  the  statute:  2  Gayin  &  Herd, 
p.  312,  subd.  9,  p.  316,  sec.  710.  Why,  then,  is  not  a  person 
whose  land  is  injured  by  a  mill-dam  not  limited  to  the  statu- 
tory mode  of  redress  ? 

The  judgment  below  is  reyersed,  with  costs;  cause  remanded 
far  further  action  of  the  court  below. 


UnoiBXADmr  n  vor  Obouhd  of  Dimubbsb»  imdw  tiM  Indiana  ood«  of 
pfooedoro^  Imt  of  a  motion  to  oompol  tho  party  to  mako  hia  pleading  mora 
oartain,  xal&m  the  pleading  be  ao  nnoertain  aa  not  to  atate  intelligibly  a  rab- 
itantially  good  oanae  of  action  or  defenae:  WWiammm  ▼.  YingUng,  80  Ind. 
188;  (%  qf  Cmmernilk  t.  Cotmenvffh  HydramOe  Cb.»  86  Id.  236;  HaH  v. 
Orauiford,  41  Id.  IM;  Zeioif  ▼.  Bdwardt,  44  Id.  886;  Wmammmy.  TkigUnff, 
88  Id.  44^  all  citing  the  principal  caae. 

KAsnasT  OAmror  bs  Obmated  vt  Pabol:  Sea  ffamUom  t.  Putmam^  64 
Am.  Deo.  158,  and  note  odUeoting  prior  oaaea;  Wynm  t.  QoHcmd^  68  Id.  190; 
Hkr  T.  Dmm.  69  Id.  484;  Hatt  y.  MeLtod,  74  Id.  400. 

RsyoGABUi  Natobs  of  LraBMsn:  See  HcmeUm  y.  Puttrntm,  64  Am.  Deo. 
168,  and  note  digeating  oaaea  in  thia  aeriea;  alao  QUu  y.  SinumtU,  77  Id.  373^ 
and  note  ooileoting  other  daoiaiona:  Burton  y.  Schnyft  79  Id.  717.  A  lioenat 
b  r«YocabIe:  Mcm$mt  y.  ffaugheiff  60  Ind.  868;  Imt  not  aa  to  acta  dona  nndei 
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H;  Owemy.  LemU^  46  Id.  519;  Sehoommry.  /nsiR,  S8 Id.  280;  aad*  lioenM 
coapUd  with  an  Interett  oaanot  be  reroked:  Rogen  y.  Coe^  M  Id.  158;  to 
where  »  parol  Uoeme  ie  ghren,  upon  the  faith  of  wfaioh  moofBy  is  expended  by 
the  lioeniee,  the  lioeoeer  it  eetopped  from  rerokiiig  the  lioeme,  unleei  thf 
lioenaee  oaa  be  plaoed  l»  $UUm  qua:  Lam  t.  JflOer,  27  Id.  587;  Hcdgton  r. 
/(t^Hei^  52Id.  887;  Bwkmam  t.  Logamgptjfft  eie.  JTy,  71  Id.  287;  Ted  r.  Lank, 
76 Id.  402;  OOmorer.  JETomlttoM,  88 Id.  198;  Simomr.  Morekmie,SS Id.  898. 
894;  Sinmerr.OU^qfFcni  Waym,  IW  Id.  Ul;  mod  mt6  Ogle  r.  LHU,  61  Id. 
442;  CkmduiU  r.  Bom,  102  Id.  169.  The  prinoipal  oaae  ie  oited  to  the  forego- 
ing pointi;  and  aee  it  oited  in  JliUkr  t.  Siaie,  89  Id.  270»  at  Tory  folly  oon- 
■idering  the  power  of  reroking  parol  lioenece. 

QvLAXTMMB  OF  Lahd  ABM  BouND  BT  Ibbbvooablb  Ijxmnm  when  they 
porohaae  with  notioe:  Bi/mume  e.  Morthomee,  88  Ind.  895;  8Ujiken$  t.  Bemon, 
19  Id.  869;  and  in  eome  oaaea  the  erieting  ooodition  of  thingi  might  be  no- 
tioe: Id.;  both  oiting  the  prinoq^  oaae;  aee  alao  PrlmM  t.  (km,  27  Am.  Deo. 
675,  endnote. 

Tbs  frdiozpal  gabb  n  alk>  orm>  in  Hatlea  t.  BimMr,  76  Ind.  494,  to 
the  point  that  an  eaeement  ia  an  interest  in  land;  in  SinumB  t.  Morehouee, 
88  Id.  898,  to  the  point  that  a  perpetual  right  of  way  over  the  land  of  an- 
other ii  an  easement;  as  is  the  right  of  a  mill-owner  to  pond-water  on  anoth- 
er's land,  and  of  one  owner  to  use  another's  land  for  a  slnioe-way,  or  for 
drainage  pnrpoees:  BroobriUe  eie.  HydramUc  0<k  t.  BftUar,  91  Id.  188;  in  ife- 
CkMrdk  T.  Bamkkkw,  68  Id.  868;  to  the  point  that  the  nse  and  enjoyment  of 
what  is  oUimed  as  an  easement  mnst  hare  been  adTorse,  imder  a  daim  of 
right,  exolurive,  oontinnons,  and  nnintermpted,  besides  being  within  tiit 
knoiriedge  and  aoqoiesoenoe  of  the  owner  of  the  estate  orer  whioh  the  ease- 
ment is  claimed;  andin  Cool  t.  Pttere  Bom  ele.  Co.,  87  Id.  587,  to  the  point 
that,  as  a  general  mle,  a  parol  lioense  is  not  assignable^  beoanse  it  is  founded 
In  personal  oonfidenoe.  It  is  farther  oited  in  Lam  r,  MWer,  22  Id.  105^  •» 
raising  a  question  whether  a  party  who  ii  injured  by  the  ereotion  of  a  milL 
dam  should  not  be  oonfined  to  the  remedy  giren  by  statute;  but  see  the  opin- 
lon  in  thii  oaae;  and  it  is  referred  to  in  Keiper  t.  Klein,  51  Id.  822;  ia 
eonsidering  the  question  whether  a  oonreyanoe  of  Isnd,  on  iHuoh  stood  a 
buildiug,  depending  for  its  light  and  air  on  windows  therein,  whioh  orer- 
looked  adjoining  land  of  the  grstttor,  inoluded  a  ri|^t  of  light  and  air  throoi^ 
•uoh  windows. 


Jenkins  v.  Long. 

L19  IMDIAKA,  28.] 

Wmavd  mubt  bi  Spbchallt  "Pleaded  uitdbb  Code,  although  at  eommoB 
law  it  could  be  giren  in  eyidence  under  the  general  issue. 

EBrBBSBHTATiOM,  TO  BB  Fbaxtbxtlbmt,  must  be  of  a  faot,  and  not  an  ezpree- 
sion  of  opinion,  must  be  false  to  a  material  extent,  must  be  made  under 
such  oircumstanoes  that  a  party  has  a  right  to  rely  on  it^  and  mnst  be 
relied  on. 

Action  on  notes  and  a  mortgage.    The  fiwrte  are  stated  in 
the  opinion. 
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John  F,  Kibbeyj  fi»r  the  appellants. 
M.  Wihanj  for  the  appellees. 

By  Court,  Pbbkins,  J.    Suits  upon  notes  and  a  mortgage. 

Answer,  that  the  notes  were  given  for  the  purchase-money 
el  a  liyery-stable,  horses,  carriages,  etc.,  and  the  good-will  of 
the  stable;  that  the  owners  represented  that  the  profits  of  the 
stable  were  firom  fifteen  hundred  to  two  thousand  dollars  a 
year;  whereas,  they  aver  that  the  business,  instead  of  being 
from  fifteen  hundred  to  two  thousand  dollars  a  year,  never 
cleared  exceeding  two  hundred  dollars. 

To  this  answer  a  demurrer  was  sustained.  It  will  be  ob- 
served that  the  answer  is  uncertain  in  this,  that  it  does  not 
plainly  appear  whether  the  parties  understood  the  representa- 
tion to  refer  to  gross  receipts  or  net  profits.  A  motion  to  have 
it  made  more  certain  might  have  prevailed. 

If  the  representation  was  that  the  profits  of  the  business  had 
been,  and  then  were,  fifteen  hundred  dollars  a  year,  and  the 
representation  was  relied  on  in  making  the  purchase,  and  it 
was  fSedse,  it  may  have  been  such  a  one  as  amounted  to  fraud; 
because  it  was  a  representation  of  a  fact,  and  not  the  expres- 
sion of  an  opinion;  whereas,  had  the  representations  been  that 
the  profits  would  amount  in  future  to  fifteen  hundred  dollars, 
it  would  not  have  been  a  fraud,  because  it  would  have  been 
the  expression  of  an  opinion,  and  not  the  representation  of  an 
asserted  existing  fact:  See  Fry  on  Specific  Performance,  c.  12. 
The  subject  of  fraud  is  most  excellently  treated  in  the  second 
edition  of  Fry  on  Specific  Performance.  But  the  answer  in  the 
case  at  bar  was  bad,  for  fEuling  to  aver  that  the  purchase  was 
made  in  reliance  upon  the  representation. 

At  common  law,  fraud  could  be  given  in  evidence  under  the 
general  issue,  or  under  a  general  plea  of  fraud:  Cohee  v.  Cooper^ 
8  Black!  116.  But  under  the  code,  fraud  must  be  specially 
pleaded;  and  the  answer  of  fraud  must  contain  the  averments 
of  all  the  elements  necessary  to  be  proved  to  make  a  fraud; 
and  they  are  that  the  representation  must  go  to  a  material 
fact;  must  be  made  under  such  circumstances  that  the  party 
has  a  right  to  rely  on  it;  the  party  must  rely  on  it,  and  it  must 
be  fiELlse  to  a  material  extent.  See  the  common-law  forms  of  a 
special  plea  of  fraud:  8  Ch.  PL  962;  2  Swan's  Pr.  742.  See 
MaOock  V.  Todd,  19  Ind.  180. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and 
tests. 
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FmkVD  Mvn  >■  Sraauxxr  Plbadid,  uhdkb  Oodb:  KOler  t.  Johmm,  71 
Am.  Dae.  SS5,  and  note.    Ae  princ^al  case  i«  otted  to  this  effiKt  In  J 
Y.Caheri,  44  Jnd.  212. 

Blxmimtb  of  FBAXJTfULKKT  RiPBJBSirTATioir.— The  repreeentation  : 
be  of  »  iacl^  and  not  of  law^  nor  the  ezpreasion  of  an  opiniont  0km  ▼•  ^eip- 
toiOe  de.  H.  B.,  eS  Am.  Deo.  663;  FuUon  ▼.  iTood;  75  Id.  M4;  PMer  y. 
Thomas^  poil,  p.  885;  &tep  t.  Lanh,  21  Ind.  193;  DavU  y.  Jodmrn^  22  UL 
284;  ArhmMt  ▼.  Bitoiemum,  94  Id.  174.  It  nmst  be  made  iof  the  porpoae  el 
fndnoing  the  other  party  to  act:  Fogg  r.  Pew,  71  Am.  Deo.  662;  Page  y. 
Park&r^  80  Id.  172;  Arbuetie  y.  Biedermamt  mprcu  It  moat^  of  conne^  be 
fdae:  CantpbeU  y.  EUUnam,  61  Am.  Deo.  106;  ITotem  Cba<  <(e.  Cb.  y.  OmMI; 
68  Ind.  481;  AHmdtle  y.  .fiMemiais  Mipra.  It  mnst^  at  law,  be  made  with  » 
firandnlent  intent:  CkMmpbett  y.  BiOmcm,  mtpra;  Howard  r,  Oouid,  67  Am. 
Deo.  728;  IRnli  y.  JfoniKHS  Id.  658;  ffemlermmr.  San  Antomb  eie.  B.  B.,  Id. 
675;  Akatm  y.  i?nMNia%  68  Id.  274;  Bmm  y.  iiM  72  Id.  630;  Brown  y. 
Manning^  74  Id.  786;  Po^  y.  PaHbtt,  mtpra;  Ettep  y.  Latnk,  mpra;  Dawk  y. 
JadsBon,  mipra;  Waimm  Ooai  ok,  Cb.  y.  Gtiitoe^  Mpra;  iir6ifdbfe  y.  ^Memiaii^ 
Mipra.  It  maat  be  relied  upon,  but  nnder  aoidi  oiroamatanoea  that  the  party 
had  »  ri^^tordy:  OampbeUr.  HSlman,  tupra;  McOarv.  ITIIBamj^  62  Am. 
Deo.  780;  ^«M«m y.  Jadk$on,  71  Id.  206;  FuUonr.  Hood,  75 Id.  664;  Beff  y. 
Byermm,  77  Id.  142;  Pag$  y.  Part&Tt  mtpra;  Parker  y.  Thomae,  poet,  p.  886; 
ZXntft  Y.  /odboHb  Mpro;  Am  y.  Toang,  50  Ind.  384;  FTolioii  Goal  efc.  Ox  y. 
Cbif04  Mpra;  ilfftiidUs  y.  Bkdemum^  mtpra.  And  finaUy,  it  most  be  mate- 
fiali  MtOar  y.  WUBame^  mtpra;  Bigbg  y.  PoweU,  71  Am.  Dee.  168;  KeDer  y. 
Jokneon,  Id.  856;  i^^vmi  y.  Jianmbig,  74  Id.  736;  .^Wtton  y.  JSTeod;  eifra;  A||i 
Y.  P((dtar,  ei^prvv  iSlcrfi  «  f«L  Cbfim^  Y.  iToJ^ 
pia  OMt  la  cited  in  tiM  teifoiiig  Indiana  oaiM. 


BooHB  V.  Washington. 

Tun  ov  KoKB  AmnjAir  Inixuks  ixns  not  OomnTon  Kinov,  ao  IhaA 
iti  lawa  will  be  reoogniaed  in  a  itate^  by  international  comity. 

SXATB  n  NOT  BOVHB  BT  iMTEENAnOHAL  OOMI^  TO  OlYS  BmOT  ID  LaWI 

OF  AiroTHXB  Stati,  whioh  are  repugnant  to  the  lawa  and  poli^  of  the 
former. 
Mabbtaoi,  Aoooukimo  to  Jus  OnrnuM,  n  Uncai  of  Oam  Man  Avn  Ora 
WoMiv,  ao  long  aa  th^  both  ahaU  liY«^  to  the  ezolnsioQ  of  all  other% 
by  an  obligation,  whioh,  during  that  tfane^  the  partiea  oannol^  of  their 
own  YolitioQ  and  aot»  diaaolYe^  but  whioh  can  be  diaaolfed  oidy  hy  the 


Taubxtt  of  Mabbiaob  BRWSEir  IvniiNs  n  TO  Bs  TmsD  bt  Law  oi 
ScAni  in  whioh  it  ia  contraoted,  and  not  by  tiie  eoaloaiB  d  the  tribal 
whioh  had  remored  beyond  the  limita  of  tiie  atate. 

Burr  for  partition.    The  opinion  states  the  fMti. 

John  B.  Coffroihj  for  the  appellant. 

L.  P.  MiUigan^  for  the  appellee. 
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By  Coorti  Psbxins,  J.  Suit  for  partition,  institated  by 
FranciB  Washington  against  John  Roche.  Partition  adjudged. 
Motion  for  a  new  trial  overmled.  Commissioners  report  par- 
tition. Report  confirmed.  New  trial  denied.  Appeal  to  this 
court. 

The  canse  was  decided  upon  the  following  agreed  case: — 

^It  is  hereby  agreed,  by  the  parties  to  this  action,  that  the 
following  are  the  facts  of  the  case:  The  land  in  question,  of 
which  partition  is  prayed,  was  the  property  of  La-ka-ko-quah, 
aUa$  Jane  Richardville,  who  died  seised  of  the  same  in  1857, 
leaving  no  children,  nor  father  or  mother,  but  leaving  her  hus- 
band, as  hereinafter  stated,  whose  name  is  George  Washing- 
ton, and  her  sister,  Catharine  Richardville,  her  brother,  Snap 
Richardville,  and  Francis  Washington,  the  plaintiff,  who  is 
an  only  son  of  her  sister,  Ah-tah-pe-tah-neah,  deceased.  It 
is  further  agreed  that  the  defendant,  John  Roche,  has  the  titie 
of  Oeorge  Washington,  Catharine,  and  Snap  Richardville, 
conveyed  to  him  since  the  decease  of  the  said  Jane  Richard- 
ville. It  is  further  agreed  that  all  of  the  foregoing  persons, 
except  the  defendant,  are,  or  were,  Miami  Indians. 

^^  It  is  farther  agreed  that  in  the  year  1844,  the  said  George 
Washington,  according  to  the  manner  and  custom  of  marriage 
In  said  Miami  tribe  of  Indians,  was  duly  married  to  Le-qua,  a 
Miami  Indian,  with  whom  he  lived,  residing  in  Huntington 
County,  Indiana,  where  a  part  of  the  said  Miami  tribe  then 
and  sinoe  have  resided;  that  in  the  year  1846,  the  said  George 
Washington  and  the  said  Le-qua,  according  to  the  manner  and 
custom  of  divorce  in  said  Miami  tribe,  were  duly  divorced; 
that  in  the  same  year,  1846,  said  Le-qua  removed  to  Kansas 
Territory,  where  she  has  since  resided,  and  now  resides;  that 
afterward,  in  the  year  1847,  said  George  Washington,  accord- 
ing to  the  custom  of  said  tribe  of  Indians,  was  married  to  the 
said  Ah-tah-pe-tah-neah,  who  departed  this  life  in  1852,  leav- 
ing said  Francis  Washington,  her  only  surviving  child;  that 
afterward,  in  1858,  said  George  Washington,  according  to  the 
custom  of  said  Indian  tribe,  was  married  to  said  La-ka-ko- 
quah,  alias  Jane  Richardville,  and  that  the  two  lived  together, 
and  cohabited  as  man  and  wife  till  her  death,  at  the  county  of 
Huntington,  in  1857,  she  dying  childless. 

^  It  is  further  agreed  that  the  Indian  custom  of  marriage  re- 
quires no  ceremony  further  than  the  agreement  of  the  parties 
to  live  together  as  husband  and  wife;  the  agreement  being 
consummated  by  living  and  cohabiting  together  as  such. 
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''  It  is  farther  agreed  that  the  Indian  cnstom  of  divorce  re* 
qniies  no  special  form  of  proceeding,  other  than  that  the  par- 
ties disagree,  and  by  consent  separate^  the  mother  usually 
taking  care  of  and  receiving  the  annual  payment  of  the  gov- 
emment  to  the  children;  and  that  the  said  customs  of  mar- 
riage and  divorce  are  the  ancient,  immemorially  continued, 
and  present  existing  customs  among  all  of  said  tribe  of  In- 
dians, and  the  law  thereof;  and  that  the  same  have  continued 
to  exist,  as  their  customs  and  laws,  from  a  period  beyond  the 
memory  of  man. 

'^X  R.  CoFFBOTH,  Attorney  for  Defendant 
**  L-  P.  MiLLiOAN,  Attorney  for  Plahitiff.** 

The  question  intended  to  be  presented  for  our  decision  in 
this  cause  is,  whether  the  courts  of  Indiana  will  hold  valid,  as 
marriages,  such  unions,  and  as  divorces,  such  separations,  as 
those  described  in  the  agreed  statement  of  facts,  they  having 
been  made  under,  and  being  sanctioned  by  the  laws  of  the 
Miami  tribe  of  Indians. 

It  is  claimed  that,  by  the  law  of  nations,  the  courts  of 
Indiana  must  uphold  Indian  marriages.  The  law  of  nations, 
or  international  law,  is  mainly  of  modem  origin,  growing  out 
of  increased  commercial  and  social  intercourse,  and  exists 
only  among  civilized  states:  1  Kent's  Com.  1.  It  is  very  prop* 
erly  divided  by  late  writers  into  public  and  private.  Public, 
that  which  regulates  the  political  intercourse  of  nations  with 
each  other.  Private,  that  which  regulates  the  comity  of  states 
in  giving  effect,  in  one,  to  the  municipal  laws  of  another,  re- 
lating to  private  persons,  their  contracts,  etc. 

The  first  question  to  be  decided  is,  then,  Does  a  tribe  of 
North  American  Indians  constitute  a  state?  We  think  not 
A  state  has  been  defined  to  be  ^' a  people  permanentiy  occupy- 
ing a  fixed  territory,  bound  together  by  common  laws,  habitSi 
and  customs  [or  by  a  constitution],  into  one  body  politic, 
exercising,  through  the  medium  of  an  organized  government, 
independent  sovereignty  and  control  over  all  persons  and 
things  within  its  boundaries,  capable  of  making  war  and 
peace,  and  of  entering  into  international  relations  with  other 
communities  ":  See  10  New  Am.  Cyclop.  360;  Wheaton's  Law 
of  Nations,  53,  54;  1  Kent's  Com.  188, 189.  But  few  of  the 
particulars  enumerated  as  constituting  a  state  exist  in  a  tribe 
of  North  American  Indians.  ISee,  however,  Cherokee  Nation  v. 
Oeorgiaj  5  Pet  1.  This  the  court  judicially  takes  notice  of  as 
Kiatter  of  general  historical  knowledge;  the  Indians  are  not 


Digitized  by  VjOOQIC 


Vm.  1882.]  BooHB  v.  Wasexsotos.  879 

«dacated  above  the  condition  of  nomadic  pastoral  tribes,  if 
up  to  it;  neither,  were  these  tribes  conceded  to  be  states  or 
nations  in  the  politioal  or  international  sense  of  the  terms,  are 
they  civilised. 

Civilisation^  it  is  tniei  is  a  term  which  covers  several  states 
of  society;  it  is  relative,  and  has  not  a  fixed  sense;  but  in  all 
its  applications  it  is  limited  to  a  state  of  society  above  that  ex- 
isting among  the  Indians  of  whom  we  are  speaking.  It  im- 
plies  an  improved  and  progressive  condition  of  the  people, 
living  under  an  organised  government,  with  systematized  labor, 
individual  ownership  of  the  soil,  individual  accumulations  of 
property,  humane  and  somewhat  cultivated  manners  and  cus- 
toms, tiie  institution  of  the  family,  with  well-defined  and 
respected  domestic  and  social  relations,  institutions  of  learn- 
ing, intellectual  activity,  etc.  We  know,  historically,  that  the 
North  American  Indians  are  classed  as  savage,  and  not  as 
civilized  people;  and  that,  in  fact,  it  is  problematical  whether 
they  are  susceptible  of  civilization. 

But  let  it  be  admitted  that  the  Miami  tribe  of  Indians 
constitutes  an  international  political  state,  and  that  it  is  a 
civilized  one,  still  the  state  of  Indiana  is  not  bound  by  in- 
ternational comity  to  give  effect  in  her  courts  to  all  the  laws 
and  customs  of  such  state;  but  only  to  such  as  are  not  repug- 
nant to  her  own  laws  and  policy:  Doe  v.  CoUinSy  1  Ind.  24 

Laws  giving  effect  to  contracts  of  marriage  are  not  repug- 
nant to  the  laws  of  Indiana;  and  the  proposition  is  established 
as  a  general  one,  in  private  international  law,  that  an  actual 
marriage,  valid  in  the  country  where  celebrated,  will,  not  as 
upon  a  claim  of  right,  but  by  courtesy,  be  given  effect  to  in 
other  states,  though  not  celebrated  by  the  forms  nor  evidenced 
in  the  mode  prescribed  for  marriages  in  such  other  states.  Iff 
then,  in  the  case  at  bar,  an  actual  marriage  took  plaoe  be- 
tween Jane  Richardville  and  Qeorge  Washington,  there  could 
be  no  objection  to  its  being  upheld  in  the  courts  of  this  state, 
though  celebrated  among  an  uncivilized  tribe  of  Indians. 

What,  then,  constitutes  the  thing  called  a  marriage?  What 
is  it  in  the  eye  of  the  jus  gentium?  It  is  the  union  of  one 
man  and  one  woman, ''  so  long  as  they  both  shall  live,"  to  the 
exclusion  of  all  others,  by  an  obligation  which,  during  that 
time,  the  parties  cannot,  of  their  own  volition  and  act,  dissolve, 
but  which  can  be  dissolved  only  by  authority  of  the  state. 
Nothing  short  of  this  is  a  marriage.  And  nothing  short  ol 
\his  is  meant  when  it  is  said  that  marriages,  valid  where 
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made,  will  be  upheld  in  other  states:  Nod  y.  Ewing,  9  Ind. 
87;  Stoiy's  Conflict  of  Laws,  o.  6;  Wheaton's  Laws  of  Na- 
tionsy  137;  see  Reynolds  y.  Reynolds^  3  Allen,  605.  From  what 
has  been  said,  it  is  manifest  that  the  union  between  Jane  and 
George,  deecribed  in  the  statement  of  &LCtB  in  the  case  at 
bar,  was  not  a  marriagei  according  to  the  law  of  any  ciyil- 
ixed  nation,  but  simply  and  exactly  a  contract  and  state  of 
concubinage:  See  Cobb  on  Slayery,  245,  note  4;  State  y.  Sam- 
uely  2  Dey.  &  B.  177.  But  suppose  the  union  had  been  such 
AS  to  ccmstitute  marriage,  according  to  the  ju8  gentium^  and 
which  the  courts  of  this  state  would  haye  upheld  as  such,  it 
might  not  still  haye  followed,  as  a  consequence,  that  the  hus- 
band would  haye  inherited  from  the  wife  her  real  estate.  The 
marriage  is  one  thing,  and  the  incidents,  the  legal  rights,  and 
consequences  attaching  upon  marriage  are  another;  and  these 
may  be  different  as  to  real  and  personal  property:  2  Kent's 
Com.  93  et  seq.  Marriage  in  different  countries  is  followed 
by  different  property  rights.  In  the  Miami  nation,  or  tribe  ol 
Indians,  marriage,  supposing  we  concede  their  unions  of  sexes 
to  be  such,  is  not  followed  by  a  right  in  either  party  by  the 
law  of  the  tribe  to  inherit  real  estate  from  the  other;  for  the 
Indians,  by  their  laws,  neither  in  their  tribal  capacity  nor  in- 
diyidually,  owned  any  real  estate.  It  is  a  kind  of  property 
unknown  to  them.  They  simply  hold  yaguely  defined  terri- 
tory for  use  in  hunting,  fishing,  etc.,  and  they  neyer  assumed 
to  and  could  not  conyey  the  fee  to  any  one.  That  belonged, 
first,  to  Great  Britain  as  the  disooyering  nation,  and  to  the 
United  States  afterward,  by  succession  to  Great  Britain;  and 
it  is  under  our  laws  only  that  any  indiyidual  among  these 
Indians  eyer  obtained,  conyeyed,  or  inherited  real  estate:  See 
FeUom  y.  Dennieton,  23  N.  Y.  420;  Cherokee  Nation  y.  Georgia, 
6  Pet  1.  This  is  the  doctrine  of  international  law  held  by 
ciyilized  states,  and  acted  upon  without  consulting  the  Indians. 
It  is  based  or  justified  on  the  ground  that  the  Indians  neyer 
oultiyated  the  soiL  But  the  case  does  not  turn  on  any  of  the 
foregoing  pcnnts,  and  they  need  not,  therefore,  be  regarded  as 
decided*  See,  on  the  general  subject.  Dale  y.  Irieh,  2  Barb. 
639;  Wall  y.  TFiZIianuon,  8  Ala.  48;  Wall  y.  WaUamSj  11  Id. 
826;  and  Braehear  y.  WHUamSj  10  Id.  630;  also  Jones  y.  Laney, 
2  Tex.  342;  and  the  cases  in  the  supreme  court  of  the  United 
States,  dted  in  Cushmg's  Digest,  240. 

A  treaty,  howeyer,  we  may  remark,  may  be  made  between 
a  goyemment  and  an  association  of  persons  not  constituting 
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an  independent  government.  The  constitution  of  the  United 
States  authorizes  our  government  to  treat  with  foreign  nations, 
and  to  regulate  afifairs  with  states  and  Indian  tribes.  We 
know,  as  a  part  of  the  law  of  the  land,  and  the  history  of  our 
state,  that  the  last  treaty  between  the  Miami  tribe  of  Indians, 
located  in  Indiana,  and  the  United  States,  was  in  1840;  that 
the  tribe  then  agreed  to  remove  from  Indiana  to  west  of  the 
Mississippi  River;  that  in  1846  the  agreement  was  executed, 
the  chie&  at  that  time  extinguishing  their  council-fires  upon 
the  Wabash,  and  accompanied  by  most  of  the  living  members 
of  their  tribe,  departing  for  their  newly  assigned  and  distant 
home.  The  sovereignty  of  the  tribe,  so  far  as  it  possessed 
sovereignty,  its  jurisdictional  power,  so  far  as  it  possessed  such 
over  persons  and  property  in  Indiana,  disappeared  with  the 
light  of  its  oouncil-fires,  and  departed  to  the  new  seat  of  the 
tribe. 

Now,  it  is  true,  as  a  general  proposition,  that  the  laws  of  a 
nation  are  operative  only  within  the  limits  of  the  territory  over 
which  the  jurisdiction  of  the  nation  extends.  They  do  not,  as 
a  general  proposition,  follow  the  individuals  of  such  nation 
into  the  jurisdictional  limits  of  another  nation,  so  as  to  attach 
to  acts  done  in  such  other  nation.  Hence,  if  citizens  of  Great 
Britain,  of  China,  or  of  AMca,  contract  marriage  in  Indiana, 
that  contract,  to  be  valid,  must  conform  to  the  laws  of  Indi- 
ana: 1  Bright  on  Husband  and  Wife,  8;  1  Greenl.  £v.,  sec. 
645.  For  exceptions  to  the  general  proposition  above  stated, 
see  Wheaton's  Law  of  Nations,  8d  ed.,  132.  The  marriage  in 
the  case  at  bar  was  contracted  in  Indiana,  between  Miami  In- 
dians who  did  not  accompany  the  tribe  to  the  West,  but  re- 
mained to  live  among  our  people;  and  it  was  contracted  after 
all  territorial  jurisdiction  of  the  tribe  had  ceased  in  the  state, 
and  after  the  tribe  itself^  with  its  government,  had  disappeared 
from  our  borders.  The  marriage,  therefore,  was  clearly  to  be 
tested  by  the  law  of  Indiana;  certainly  so,  when  it  came  in 
question  in  our  own  tribunals. 

The  judgment  below  is  aflbmed,  with  costs. 


llAmitfAOM  BT  L4W  €V  KiiroBB:  8m  •ToUmoii  v.  JchmnCB  AdnCr,  77  Am. 
Deo.  fi96^  sod  note  thttetew 

ICaxbiaob  n  Vaud  Bv■Bn^DBl^  wfasn  Tilid  Moordiiiig  to  fba  law  at 
cortom  of  the  plaoe  whan  ifc  is  oonifaolad:  Trm  t.  i?amigy»  6S  Am.  Dm.  10^ 
and  note  ooUeotbg  prior  omm;  ITirtMi  t.  Pisroe^  71  Id.  665;  Johmm  r.  Jckm 
mm'sAdm'r,  77  Id.  S9S, 
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Tbb  PKnroiPAL  gabb  n  oiisd  in  Beard  y.  Beard,  21  lad*  888^  to  the  point 
that »  state  cannot  giye  iU  lawi  or  jnriidiotion  an  extraterritorial  operation 
opon  dtixens  or  property  of  another  ritate;  and  in  WieenHm  ▼.  Wieemat^  78  Id. 
114,  to  the  point  that  in  the  abeenoe  of  a  etatntory  r^golation,  no  length  d 
time  or  abeence»  nothing  bnt  death  or  the  decree  of  a  coort  oonfeeeedJy  oom^ 
potent  to  try  tiie  oaee,  can  diasolre  the  marital  tie;  bat  it  ia  diitingnlahed  ia 
Me^9hkigif0^ms'ekiy.Siaie,Wldu3l5,inihMtiihe  right  of  a  state  to  tax  tiie 
landa  and  oUier  proper^  of  Indiana  residing  on  and  owning  anch  laad^  vnder 
InatiM  with  tiM  United  Statesp  was  not  and  ooald  not  haTo  been  detaradaed 
la  it 


Polk  v.  Statb. 

ri9  iHBIAllAt  19QL] 

inr  KUCT  HATB  KiaaoifAiifii  Dousr  waniua  Aooviid  Pubfoolt  jjra 
MAT.iinwwnp.T  OammimD  Oantm,  ia  a  proaeeatien  for  nroidar*  i(  npoa 
the  whob  eridenoe  in  the  oaaae^  th^  haTo  a  reaaonabia  donbt  wfaettar 
he  waa  aane  when  he  oommitted  the  aot. 

Zhdiotiobnt  for  murder.    The  facta  afe  stated  in  the  opinion* 
John  M.  La  Rue  and  R,  C.  Oregory^  for  the  appdlant 
John  L.  Mttter^  proieeuting  attorney y  and  Orth  and  Sieinj  tot 
the  state. 

By  Ckmrty  PxBKiNBy  J.  James  Polk  was  indicted  Ibr  the  mmv 
der  of  John  Stewart,  convicted  of  murder  in  the  second  degresi 
and  sentenced  for  twenty  years  to  the  state  prison.  On  the 
trial  the  court  charged  the  jury  as  follows: — 

*^  Insanity  is  insisted  upon  as  a  defense  in  this  cause.  Where 
the  mental  foculties  are  so  deranged  as  to  render  the  party  in^ 
capable  of  distinguishing  between  right  and  wrong,  the  law 
will  not  hold  him  criminally  liable  for  his  acts  while  in  such 
state.  This,  however,  is  a  defense  which  must  be  made  out 
by  the  defendant,  and  must  be  proved  to  your  satisfactaon  by 
a  preponderance  of  evidence.'' 

The  case  turns,  in  this  court,  upon  the  -oonectness  of  the 
above  charge. 

Grimes,  malwn  in  m,  consist  in  acts  done,  and  intentions 
with  which  they  are  done:  Dennison  v.  StaUy  18  Ind.  510; 
Keely  v.  State^  14  Id.  86.  Murder  in  the  second  degree  con- 
sists: 1.  In  the  actof  killing  a  human  being;  2.  In  purpose 
(intention)  and  malice  in  the  killing. '  These  two  facts  must 
exiBt  to  constitute  the  crime;  and  in  a  given  case,  if  there  is 
a  reasonable  doubt  of  the  existence  of  either  foot,  the  defend- 
ant must  be  acquitted;  but  as  purpose,  intention,  malice,  are 
mental,  are  states  of  an  intelligent  mind,  they  cannot,  either 
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of  ihem,  exist  where  the  mind  is  deranged^  is  tmsoniid,  in  the 
tedhnioal  eenee  of  the  word, — in  short,  is  insane.  Henoe,  the 
definition  of  mnrder,  always  and  everywhere,  has  been  the  kill* 
ing  of  a  hnman  being  by  a  person  of  sound  mind,  etc. 

The  same  rule  of  law  applies  as  to  both  these  fiiots;  that  is, 
that  the  jnry  most  be  satisfied  of  their  existence  beyond  a  rea» 
soDable  donbt 

I£f  therefore,  npon  the  whole  evidence  in  the  canse,  the  jnry 
have  a  reasonable  donbt  whether  the  aocosed,  npon  trial,  was 
sane  when  he  committed  the  homicide  or  act  charged  against 
him,  they  must  have  a  reasonable  donbt  whether  he  purposely 
and  maliciously  committed  the  act;  and  hence,  a  reasonable 
donbt  whether  he  committed  the  crime  defined  by  statute. 

The  rule  of  proof  in  these  cases  is  settled  in  this  state:  JSaU 
V.  StaUj  8  Ind.  439;  French  v.  StaU,  12  Id.  670  [74  Am.  Dec 
229].  The  rule  in  New  York  accords:  People  v.  ifcOonn,  16 
N.  Y.  58  [69  Am.  Dec.  642]. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
another  triaL 

Hamna,  J.,  delivered  a  dissenting  opinion. 


JjnAJgm  ABJhmanm  TO  Obub:  Sm  MeAUkiet  r.  Siaie,  S2  Am.  Doo.  180^ 
ind  note  ooUaetiiig  prior  omm;  Carter  r.Siaie,  92  ldLS89i  Peopk  y.  MeChmm, 
69 Id.  642;  Peopk v. Boger$,T2 Id.  4S4|  8iai$r.  AniM;  SOId.  164;  uodme 
tiM  pcincipaloMtdtadiiiJrel^oii^Y.  AW0^S8Ind.27,  to  the  iAot  that  ti 
mnat  appeer  from  the  oridenoe  beyood  »  reeeonible  donib^  thfti  at  tlis  time 
of  tiie  oommlMioa  of  the  oriiiM^  tiio  mental  oondition  of  tiie  defendant  waa 
looh  that  he  waa  oapaUe  of  forming  an  intent.  The  prinoipal  oaae  la  alao 
cited  in  Bug  r.  Siaie,  9  Tex.  App.  664^  to  the  point  that  it  ii  error  for  the 
eonrt  to  oharge  the  Jnry  that  the  horden  of  pcofing  inaanity  ia  npon  the  d^ 
Cndant. 

Thx  FRoroiPAL  oasB  n  oniD  in  Bbm$  y.  Siatep  46  Ind.  SIS;  to  the  point 
that  if  the  jnry  haTo  a  reaeoneMe  donbt  aa  to  whether  the  defendant  waa  at 
tiie  plaoe  where  the  orime  waa  ooaunitted»  at  the  time  of  ita  oommlMlon,  they 
dboold  find  him  not  goilly;  andeee  WkeldMr.  Siaie,»lL  91. 


Nbwkibk  V.  Nbild. 

pa  IVMAIU,  ifli 

BaiAOH  OF  AoBBHoonr  to  FnaBBim  to  Banro  Svir  vHor  Hon  wo 
aoHABLB  Tim  oannot  be  made  aTaHaUe  by  way  of  ooonterdaim. 

AcnoN  upon  a  promissory  note.    The  foots  are  stated  in 
the  opinion. 

Thomae  L.  Smih  amd  M.  O.  Kerr,  tat  the  appeUaati* 

J.amdA.B.  CdKiii, for  the  appellee. 
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By  Coort,  WoBDSN,  J.  Action  by  Neild  against  the  appd* 
lants  apon  a  promissory  note. 

The  defendants  filed  an  answer  of  four  paragraphs,  to  thieci 
of  which  a  demurrer  was  sustained*  Issue  on  the  other  para- 
graph; trial;  finding  and  judgment  for  the  plaintifiEl 

The  case  comes  before  us  on  the  ruling  of  the  court  sustain* 
ing  the  demurrer  to  the  three  paragraphs  of  the  answer. 
These  paragraphs  need  not  be  here  copied,  as  the  questions 
presented  by  them  are  properly  stated  in  the  following  excerpt 
from  the  brief  of  counsel  for  the  appellants:  ''The  questions 
intended  to  be  raised  by  these  pleadings  are,  whether,  after 
a  note  has  become  due,  an  agreement  between  the  parties  for 
a  new  and  yaluable  consideration  received  by  the  payee,  that 
the  latter  will  forbear  to  bring  suit  upon  it  for  a  reasonable 
time  thereafter,  can  be  made  available  either  as  a  plea  in 
abatement  or  in  bar  in  an  action  upon  the  note,  or  by  way  of 
counterclainL''  The  counsel  for  the  appeUante  do  not  con- 
tend that  the  matter  can  be  made  available  in  abatement  or 
bar.  That  it  cannot,  would  seem  to  be  settled  by  the  follow- 
ing  cases  in  this  court:  MendenhaU  v.  LewweU^  5  Blaokfl  125 
[88  Am.  Dec.  468];  Clark  v.  SneOing^  1  Ind.  882;  HialmM  v. 
Barbour^  5  Id.  178. 

But,  as  is  well  remarked  by  counsel  fi»r  {he  appellants,  these 
decisions  are  not  based  upon  the  proposition  that  such  an 
agreement  is  invalid,  or  that  it  is  wholly  nugatory,  but  upon 
the  ground  that  it  is  an  independent  contract  Therefore,  if 
broken,  an  action  may  be  maintained  upon  it,  although  its 
breach  is  not  an  answer  to  a  complaint  upon  the  note.  Hence, 
it  is  insisted  that  inasmuch  as  a  breach  of  the  agreement  fur- 
nishes a  right  of  action,  it  can  be  made  available  as  a  defense, 
by  way  of  counterclaim  to  a  suit  upon  the  note. 

But  we  are  of  opinion  that  such  defense  cannot  be  made 
available  by  way  of  counterclaim.  Admitting  that  such  siat- 
ter  arises  out  of  or  is  connected  with  the  cause  of  action,  and 
might  be  the  subject  of  an  action  in  favor  of  the  defendant, 
so  as  to  come  within  the  definition  of  a  counterclaim,  still 
there  was  no  breach  of  contract,  or  such  right  of  action,  at  the 
time  of  the  commencement  of  the  suit 

Where  the  bringing  of  an  action  is  the  breach  of  an  agree- 
ment, but  where  such  breach  is  no  bar  to  the  action,  it  seems 
to  us  that  such  breach  is  no  defense  by  way  of  counterclaim, 
as  no  such  defense  existed  at  the  time  the  suit  was  brought 
But  were  this  not  so«  there  is  another  reason  why  the  judg* 
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ment  in  this  case  must  be  affirmed.  The  fSEtcts  set  up  entitle 
the  defendants,  at  most,  to  but  nominal  damages.  The  sub- 
stantial damages  for  a  breach  of  snch  an  agreement  wonld  be 
the  enforcement  of  collection  before  the  stipulated  time.  The 
simple  commencement  of  a  suit  would,  to  be  sure,  be  a  techni- 
cal breach  of  the  agreement  not  to  sue;  but  until  such  suit 
was  prosecuted  to  final  judgment,  the  damages  could  be  but 
nominal,  and  for  nominal  damages  a  judgment  will  not  be  re- 
Tersed:  Tate  y.  Booe^  9  Ind.  13. 

The  judgment  below  is  affirmed,  with  costs,  and  one  per 
cent  damages. 

Bbkagk  of  AmmuuiHT  hot  to  Bum  iob  LndrsD  Tmi  oiinroT  bs 
PtSABXD  IN  Bab  to  Aonoir  wirmir  Toat  Tna»  althoagh  the  agreemeiit 
be loonded on  » Boffioiant  oaniideratiim:  MUbr.  SfWid;  88  Ind.  28;  WiBiamB 
T.  8coU,  Id.  44;  the  only  remedy  is  en  action  for  damages  for  breach  of  the 
agreement:  WUUams  t.  ScoUf  mpra.  The*  principal  case  is  dted  to  the  fore- 
going.   AndseeifeiMfefiAaflY.  XemoeO;  33Am.Deo.  468. 

flOBBBABABOB  TO    SVB,  AJI  OORSmSBATION    IOB    PBOMIBBS    SoO  PfmkT  T. 

r,  eo  Am.  Dec  021«  and  note  dieonsiing  the  qoestioD. 


Pabkeb  V.  Thomas. 

ri9  IMDIAMA,  2U.] 
ilAUB   BmBBBSTAnOM    BT    AOBMT    OV    GOBrOBAnOB    AS   TO    RS   BlOHll 
VBBBB  CbABTEB  ABB  IbSUTVICIBHT  TO  AVOm  GOBTBAOT  OF   SUBSGBZP- 

TIOB  to  its  capital  stock.    The  representation  is  npon  matter  of  law. 

f ALD   RbPBBSBRTATIOBB  WHJ.  NOT  AtOID   GoifTBAOT  OF    SUBSOBIPnON  TO 

Capital  Stock  of  B.Anju>AD  Oomfaiit  when  they  are  in  respect  to 
snch  matters  as  the  ability  of  the  company  to  constmct  the  read,  and 
the  time  within  which  it  would  be  done. 

Faud  Bbfbbsbntatioms  wnx  mot  Avon>  OoNTBAcr  of  Subsobotion  to 
Oafhal  Stock  of  Ck>BPOBATioK,  vnless  the  snbscriber  believed  or  relied 
upon  them,  or  his  snbsoription  was  in  some  degree  indnoed  by  them. 

OaBBinoB  nr  Subsobiftion  to  Capital  Stock  of  RAnJu>AD  Cokpant  that 
Road  should  bb  Looatbd  within  a  certain  distance  of  a  specified  placet 
is  a  condition  precedent;  and  its  performance  is  not  waived  by  the  giving 
of  unconditional  notes  for  the  subscription,  unless  so  intended  by  the 
parties. 

Dbhubbbb  n  to  bb  Takbn  DuTBiBiTTrvBLT,  and  is  equivalent  to  a  separate 
demurrer  filed  to  each  paragraph,  and  may  therefore  be  overruled  as  to 
part^  and  sustained  as  to  part,  of  the  paragraphs,  where  an  answer  con« 
sists  of  several  paragraphs,  and  a  single  demurrer  is  filed  thereto^  in 
which  it  is  said  that  ''the  plaintiff  demurs  to  each  paragraph  of  the 
^etc. 


Action  upon  promissory  notes.    The  opinion  states  the  facts. 
Ax.  Dec  Vol.  LZXZI— 25 
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B.  W.  Fibon,  for  the  appellant 

Jame%  Oawi^  (hear  B.  Hord^  cmd  Corte»  Ewing^  for  the  ap* 
pellee. 

By  Coort,  WoBDBN,  J.  This  was  anaciian  bj  Parker  against 
Thomas,  upon  promissory  notes  executed  by  the  latter  to  the 
Fort  Wayne  and  Southern  Railroad  Company,  and  by  the 
company  indorsed  to  the  plaintiff.  The  notes  bear  date  De- 
cember 29, 1853. 

The  defendant  answered  in  four  paragraphs,  in  substance  as 
follows: — 

1.  That  on  the day  of  August,  1863,  he  subscribed  for 

fixteen  shares  of  the  capital  stock  of  the  railroad  company, 
m  the  following  conditional  subscription,  viz. :  ''  We,  the  under- 
signed, promise  to  pay  to  the  president  and  directors  of  the 
Fort  Wayne  and  Southern  Railroad  Ck>mpany  twenty-fiye  dol- 
lars for  each  share  of  stock  set  opposite  our  names,  as  follows, 
to  wit:  four  per  cent  in  sixty  days,  and  the  balance  in  six 
semiannual  payments,  provided  that  said  road  is  located 
within  one  fourth  of  a  mile  of  the  plat  of  the  town  of  West- 
port,  in  Decatur  County,  Indiana;  and  when  said  road  is  so 
located,  we  authori^  the  agents  of  the  company  to  transfer 
our  names  and  stock  into  the  regular  stock-book  of  the  com- 
pany"; that  afterward,  on  the  9th  of  December,  1853,  he 
paid  the  four  per  cent  on  the  subscription,  and  gave  his  notes 
for  the  balance,  which  are  the  notes  now  sued  upon;  that  at 
the  date  of  the  subscription  of  the  stock,  and  of  the  execution 
of  the  notes,  he  was  a  resident  of  Decatur  County,  and  the 
owner  of  real  estate  therein,  and  desirous  of  having  the  road 
located  and  constructed  through  said  county;  that  the  charter 
of  the  company  contains  the  following  provision  [here  follows 
a  provision  in  the  charter  of  the  company  which  it  is  unneces- 
sary to  set  out  in  this  opinion];  that  ihe  company,  through 
her  agents  and  servants,  in  order  to  induce  the  execution  of 
the  subscription  and  the  notes,  falsely,  etc.,  represented  that 
the  company  had  a  right  to  construct  a  railroad  from  Muncie- 
town  to  Jeffersonville,  passing  through  Rushville,  Greensburgh, 
and  Westport,  in  Decatur  County,  Vernon,  in  Jennings  County, 
thence  to  Jeffersonville;  and  that  said  towns  of  Rushville, 
Greensburgh,  Vernon,  and  Jeffersonville  had  been  fixed  upon 
as  the  route,  and  that  these  had  been  determined  upon  as  the 
points  through  which  the  road  would  pass,  and  that  Jefferson- 
ville had  been  fixed  upon  as  the  southern  terminus  of  the 
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roady  by  a  reBolution  of  the  board  of  directors;  that  said  rep- 
lesentatums  were  false,  and  known  to  be  so  by  tbe  agents  and 
•errants  of  the  company;  that  by  the  charter  of  the  company 
she  had  no  right  to  locate  and  construct  a  road  from  Mande- 
town  to  Jeffersonville;  that  on  the  5th  of  October,  1853,  the 
company  fixed  upon  and  located  the  southern  terminus  of  the 
road  at  Columbus,  in  Bartholomew  County,  by  a  resolution  of 
her  board  of  directors,  which  resolution  is  set  out;  that  said 
defendant,  at  the  time,  etc.,  was  ignorant  of  such  location, 
which  would  make  it  impossible  for  the  company  to  make 
Oreensburgh  and  Westport  points,  and  Jeffersonville  the 
southern  terminus,  in  accordance  with  the  representations; 
also^  that  there  never  .was  a  legal  location  of  the  southern  ter- 
minus of  the  road  at  Jeffersonville. 

2.  That  the  defsndant  subscribed  for  stock  and  gave  the 
notes  as  set  forth  in  the  first  paragraph;  that  the  company, 
by  her  agents  and  servants,  in  order  to  induce  the  execution 
of  the  notes,  falsely,  etc.,  represented  to  the  defendant  in  a 
public  speech  made  at  the  Methodist  church  in  Westport,  that 
the  company  was  amply  able  to  build  the  road;  that  she  had 
stock  already  subscribed  sufficient  to  do  so;  and  that  the  final 
completion  within  three  years  was  a  fixed  fSEU)t;  that  the  stock 
would  pay  heavy  dividends,  and  be  the  best  investment  the 
defisndant  and  others  present  at  the  meeting  could  make; 
that  the  subscription  in  Decatur  County  should  be  used  in  the 
oontruction  of  the  road  through  that  county  only,  and  would 
not  be  called  for  until  the  work  was  progressing;  that  if  the 
people  of  Decatur  County  would  subscribe  a  small  amount 
more  to  make  up  their  quota  the  middle  division  would  be 
put  under  contract  during  the  coming  winter, — all  of  which 
representations  were  false,  and  known  to  be  so  by  said  agents 
and  servants;  that  at  the  time,  etc.,  the  defendant  lived  in  a 
secluded  and  retired  portion  of  the  county,  and  was  ignorant 
of  the  means  and  prospects  of  the  company;  that  at  the  time, 
etc.,  the  company  had  not  the  means  to  construct  the  road, 
and  is  now  insolvent,  and  has  abandoned  the  construction  of 
the  road. 

3.  That  at  and  prior  to  the  time  of  the  subscription  the 
defendant  was  the  owner  of  a  large  amount  of  real  and  per- 
sonal property,  at  and  near  the  town  of  Westport,  and  engaged 
in  the  mercantile  business  at  said  town,  which  property  would 
be  greatly  enhanced  in  value,  and  which  business  would  be 
greatiy  improved  and  promoted  by  the  construction  of  a  rail- 
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road  tliTou{^  or  near  said  town;  that  about  the  time  of  the 
snbscriptiony  the  company  caused  her  agents  to  go  oyer  said 
county  of  Decatur,  among  the  people,  in  different  directions, 
which  agents  falsely  and  fraudulently  represented  that  the 
railroad  passing  through,  etc.,  near  said  town  of  Westport, 
would  be  speedily  constructed,  if  the  people  of  the  county  of 
Decatur  would  take  hold  and  subscribe  stock  to  take  the  same 
through  said  county;  that  the  company  had  ample  means  to 
construct  and  famish  the  road  already  subscribed;  that  it 
would  be  finally  completed  in  three  years;  that  it  would  be,  in 
a  yery  short  time,  located  and  put  under  contract  from  Mun- 
de,  in  Delaware,  to  Vernon,  in  Jennings  County;  that  said 
agents  lield  meetings  in  Westport  and  other  places  in  the 
county,  which  defendant  attended,  where  said  agents  repeated, 
in  the  strongest  terms,  the  aforesaid  false  representations  as  to 
the  ability  of  the  company  to  construct  and  put  in  operation 
their  road,  and  that  she  would  forthwith  proceed  to  locate  and 
put  the  same  in  operation  between  said  points;  by  means  of 
which,  etc.,  the  public  was  excited  and  amazed,  and  made  to 
believe  that  the  company  had  the  ability  and  would  so  locate 
and  construct  the  road.  The  defendant,  relying  on  said  false 
representations  and  believing  the  same  to  be  true,  subscribed 
to  the  capital  stock  of  the  company,  as  set  forth  in  the  first 
paragraph  of  the  answer.  And  afterward,  on,  etc.,  the  said 
company,  by  her  agents,  repeating  said  false  representations, 
and  representing  that  it  would  be  to  the  interest  of  the  com- 
pany to  close  up  said  subscription  by  giving  a  note  for  the 
amount  thereof,  and  would  not  injure  the  defendant,  as  the 
company  had  ample  means  and  would  immediately  go  to 
work  and  locate,  and  let  the  work  on  the  central  division  of 
the  ready  and  construct  the  road,  as  soon  as  the  same  could  be 
done,  with  reasonable  diligence;  and  that  the  same  would  be 
complete,  within  three  years,  within  one  fourth  of  a  mile  of 
said  town  of  Westport,  according  to  the  conditions  of  the  sub- 
scriptions, and  that,  if  the  defendant  and  others  did  not  close 
up  their  subscriptions,  the  books  of  the  company  would  be 
closed,  and  they  would  not  be  permitted  to  take  said  stock; 
and  that  the  notes,  when  given,  would  be  applied  exclusively  to 
the  construction  of  the  road  through  said  county  of  Decatur, — 
the  defendant,  relying  upon  all  of  said  false  and  fraudulent 
representations,  and  believing  the  same  to  be  true,  made  and 
executed  the  notes  on  which  the  suit  is  brought,  for  no  other 
or  different  consideration;  that  the  company  has  not  located 
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or  constracted  the  road  wilMn  one  fourth  of  a  mile  from  West- 
port,  nor  at  any  other  place  within  or  through  said  county; 
that  the  said  company  had  not^  at  the  time  when,  etc.,  nor  has 
it  yet,  the  means  subscribed  to  construct  said  road,  but  has 
been  and  is  insolvent;  all  of  which  representations  were  false, 
and  known  to  be  so  by  said  agents  when  they  were  made. 

4.  That  the  defendant  was  the  owner  of  property,  and  en- 
gaged in  the  mercantile  business,  as  in  the  last  paragraph  set 
forth;  that  in  order  to  aid  in  the  construction  of  the  road  which 
was  to  run  through  or  near  said  town  of  Westport,  he  made 
the  conditional  subscription  set  out  in  the  first  paragraph;  that 
afterward,  on  the  1st  of  December,  1853,  the  company,  by  her 
agents,  fidsely  and  fraudulently  represented  that  die  was 
amply  able  to  go  on  and  locate  and  construct  said  road,  and 
complete  the  same  in  three  years,  and  that  she  was  about  to 
and  would  forthwith  proceed  to  construct  the  same  through 
the  county  of  Decatur,  and  within  one  fourth  of  a  mile  of  West- 
port,  according  to  the  terms  of  the  subscription;  and  that  to 
enable  her  to  do  so,  it  was  important  and  necessary,  and  that 
it  would  be  better,  that  said  defendant  should  give  his  notes 
for  the  amotmt  of  his  subscription,  that  the  same  might  be  ap- 
plied to  the  construction  of  the  road  through  said  county; — and 
the  defendant,  confiding 'in  these  representations,  and  believ- 
mg  them  to  be  true,  and  being  ignorant  of  the  Setcts,  executed 
the  notes  described  in  the  complaint;  that  the  company  has 
not  yet  located  or  constructed  her  road  within  one  fourth  of  a 
mile  of  the  plat  of  the  town  of  Westport,  or  at  any  other  point 
near  said  town,  and  at  the  time  was  not  about  to  proceed,  etc.; 
that  said  company  was  at  said  time  entirely  tmable  to  con- 
struct said  road,  etc.;  that  she  had  not  the  means  to  construct 
the  same,  and  that  she  has  since  wholly  abandoned  said  route; 
that  she  has  not  performed  any  work  thereon  between  the 
town  of  Munde,  in  Delaware  County,  and  Vernon,  in  Jennings 
County,  and  does  not  intend  to  do  so;  that  at  the  time  of  mak- 
ing the  false  representations,  the  company  had  no  intention  of 
locating  or  constructing  her  road  within  one  fourth  of  a  mile 
of  the  town  of  Westport,  or  at  any  other  point  running  through 
said  county,  but  knowing  that  unless  said  defendant  could  be 
induced  to  believe  that  the  road  would  be  speedily  located  and 
constructed,  and  that  the  company  had  the  means  to  locate 
and  construct  the  same  as  aforesaid,  he  would  not  give  his 
said  notes,  the  company  made  said  false  and  fraudulent  rep- 
resentations to  deceive  and  defraud  him;  wherefore,  etc. 
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A  demurrer  was  overroled  to  each  paragraph  of  this  answer, 
and  {he  plaintiff  excepted.  Iseaes  were  formed  and  tried,  re- 
salting  in  a  verdict  and  judgment  for  the  defendant. 

Were  the  several  paragraphs  of  the  answer  good?  This  ii 
the  question  that  first  claims  our  attention. 

The  allegation  in  the  first  paragraph,  that  the  company 
falsely  represented  that  she  had  a  right  to  construct  a  road 
from  Munoie  to  JeffersonviUe,  adds  nothing  to  the  other  fa^ts 
therein  stated.  That  representation  was  upon  matter  of  law. 
Whether  the  company  had  such  right  depended  upon  her 
charter,  which  was  a  public  law,  and  of  which  the  defendant 
was  bound  to  take  notice. 

The  other  allegations  in  the  several  paragraphs  of  represen- 
tations in  respect  to  the  ability  of  the  company  to  construct 
the  road,  and  the  time  within  which  it  would  be  done,  etc., 
are  not  sufficient  to  avoid  the  contract  The  case  of  Biah  v. 
Bradfardj  17  Ind.  490,  is  decisive  upon  these  questions. 

The  first  paragraph  alleges  that  the  company  had,  by  reso- 
lution, fixed  upon  Columbus,  in  Bartholomew  County,  as  the 
southern  terminus  of  the  road,  thereby  rendering  it  impossible 
to  make  Oreensburgh  and  Westport  points,  etc. 

The  third  alleges  that  the  company  had  not  located  or  oon- 
structed  the  road  within  a  fourth  '>f  a^mile  of  Westport,  etc. 

The  same  all^ation  is  to  be  found  in  the  fourth.  Outside 
of  these  allegations  none  of  the  paragraphs  set  up  matter 
which  is  a  valid  defense. 

The  second  paragraph  is  clearly  bad,  for  the  double  reason 
that  the  representations  are  not  such  as  to  bar  the  action,  and 
it  is  not  alleged  that  the  defendant  believed  them,  or  relied 
upon  them,  or  that  his  subscription  was  in  any  degree  induced 
by  them. 

Returning  now  to  the  first,  third,  and  fourth  paragraphs,  the 
question  arises,  whether  they  were  good,  in  consequence  of 
the  all^ations  denying  the  location  of  the  road  as  provided 
for  by  the  terms  of  the  subscription.  The  original  subscrip- 
tion was  upon  the  condition  that  the  road  should  be  located 
within  one  fourth  of  a  mile  of  the  plat  of  the  town  of  West- 
port  This,  we  think,  was  a  condition  precedent:  Ta/ylar  v. 
Fletcher^  15  Ind.  81.  Had  the  suit  been  upon  the  subscription, 
it  is  clear  enough  on  general  principles  that  no  recovery  could 
be  had  without  showing  that  the  road  been  located  as  pro- 
vided for  in  the  subscription.  Did  the  giving  of  the  notes 
waive  the  condition  7    The  notes  were  six  in  number,  and  un« 
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oonditionaly  each  for  the  amount  of  the  Bemiannual  install- 
ments, and  commg  due  semiannually,  corresponding  with 
the  terms  of  the  subscription.  In  this  respect,  the  case  dif- 
fers materiallj  irom  that  of  EvanmlUj  /.,  i  C.  R.  R.  Co.  v. 
Dunn,  17  Id.  603.  We  are  not  prepared  to  say  that  the  giving 
of  the  notes  waived  the  condition.  No  doubt,  if  it  was  the 
intention  of  the  parties  to  waive  the  condition,  effect  should 
be  given  to  such  intention;  but  the  facts  as  shown  do  not  of 
themselves  amount  to  such  waiver.  It  seems  to  follow  that 
the  paragraphs,  except  the  second,  were  good. 

Should  the  cause  be  reversed  because  of  the  overruling  of 
the  demurrer  to  the  second  paragraph  7  Here  arises  a  ques- 
tion of  practice.  The  demurrer  was  as  follows:  ^'  The  plaintiff 
demurs  to  each  paragraph  of  the  answer,"  etc.  The  appellee 
insists  that  the  demurrer  was  properly  overruled  if  there  were 
any  good  paragraphs.  We  think,  however,  that  the  demurrer 
should  be  taken  distributively,  and  that  it  is  equivalent  to  a 
separate  demurrer  filed  to  each  paragraph.  It  might  well  be 
overruled  as  to  some  and  sustained  as  to  other  paragraphs. 
It  is  not  like  a  demurrer  that  must  be  wholly  sustained  or 
overruled* 

If  the  evidence  is  not  to  be  deemed  in  the  record^  and  ooun* 
id  for  the  appellee  claim  that  it  is  not,  then  the  judgment 
must  be  reversed  for  the  error  in  respect  to  the  second  para- 
graph, for  in  that  case  we  cannot  say  that  the  verdict  for  the 
defendant  was  not  based  upon  the  defense  set  up  in  that  para- 
graph; we  cannot  say  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined:  Ro8e  v.  WaJIXacej  11  Ind.  112. 
A  bill  of  exceptions  sets  out  evidence,  but  the  thirtieth  rule 
may  not  be  strictly  complied  with.  If  we  take  it  that  the  evi- 
dence is  all  in  the  record,  it  shows  that  the  road  was  located 
as  provided  for  in  the  subscription.  That  it  was  not  so  located, 
we  have  seen,  was  the  only  valid  defense  set  up.  This  defense, 
the  proof  in  the  record  shows,  did  not  exist  If  the  evidence 
be  deemed  in  the  record,  a  motion  for  a  new  trial,  which  was 
properly  made,  should  have  been  sustained.  So  that,  whether 
the  evidenoe  be  or  be  not  in  the  record,  the  judgment  must  be 
reversed. 

A  cross-error  is  assigned.  The  plaintiff,  for  a  reply  to  the 
alleged  location  of  the  southern  terminus  of  the  road  at  CJolum- 
bus,  etc,  alleged  that  afterward,  by  a  resolution  of  the  board 
of  directors,  the  company  rescinded  the  former  order,  and 
«tdered  that  the  road  be  located  on  a  line  passing  through 
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(Jreensbnrghy  Westport,  and  other  pointSi  tenninating  at  Jef- 
fersonyille,  etc.  To  this  replication  the  defendant  demurred, 
but  the  demurrer  was  OTermled,  and  the  defendant  excepted. 
It  is  claimed  that  herein  the  court  erred.  The  position  assumed 
is,  that  as  the  company  had  power  by  her  charter  to  fix  upoD 
the  southern  terminus  of  her  road,  and  had  exercised  that 
power  by  fixing  it  at  Columbus,  the  power  was  exhausted  and 
the  location  could  not  be  changed.  Whatever  might  be  the 
law,  where  no  statutory  authority  is  giyen  to  make  a  change, 
we  think  the  charter  of  the  company  gave  her  the  right  to 
make  such  change.  The  thirty-first  section  of  the  charter 
seems,  by  necessary  implication,  to  confer  the  right  to  make 
such  change:  Local  Acts  1849,  p.  855. 

The  judgment  below  is  revexBed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Thb  PBoroEPAL  OAtm,  M  it  again  oame  bafon  ilia  ooorti  ia  vaporlad  in 
Parberr.  Thoma$,  88  Ind.  277. 

Dkmubrib  Opnuzis  DrnnuBuri? JUiT»  am  BMtJOjam  Dbujbbsrio  Eaob 
PARAgBATM,  whara  it  iaaaiDglddainnnar»  bat  parporta  to  ba  filed  to  ''aadi** 
of  aeveral  paragn^ba  of  a  oomplaint  or  otiiar  plaading;  FroMomr  ▼.  fVoaib- 
6oaer,  20 Ind.  66;  AOmY.  Brmm.  21  Id.  140;  BIXwenT.  JmOkmR.  R.,4ZIL 
443;  WatMngUm  Tcmiahkpr.  Bonmg,  4B  Id.  79;  B&mkk  v.  CkamHer.  89  Id. 
MO;  and  aea  PfrliM  Y.  H'HsyU;  87  Id.  28^  aU  citing  tiia  prindpal  0^ 

SuBaoumoHa  to  Oobpqbixs  Siogk — DumMautm  BTwam  Subbouf- 
noMa  Pbopxb  axd  Oubbs  axd  Aflasamwin  to  SunaoBna.  -—A  diatinctiop 
ahooM  be  obaaived  at  the  oommenoeniant  of  tfaia  diacoanon  batwaen  troe  and 
proper  aabaoriptiona  to  oorporate  atook  on  the  one  aide^  whether  made  bef ore 
or  after  inoorporation,  and  mare  offiara  and  mntoal  agraemanta  to  aabaoribe 
for  iharea  in  oorporati<»ia  to  be  thereafter  formed,  on  the  other.  The  xighta 
and  liabilitiea  resulting  in  theae  yariooa  eaaea  are  plainly  very  difiiBrant.  If 
partiaa  mntnally  agree  to  aabaoribe  for  iharea  in  a  corporation  to  be  formed 
in  the  fatare,  there  ia  noonconditional  agreement  to  become  ahare-holdera  aa 
aoon  aa  the  corporation  ia  formed,  bat  it  ia  contemplated  that  the  partiaa  ahaU 
porfoorm  the  additional  act  of  exeooting  tiie  atatatory  contract  of  memberahip 
by  sabacription  npon  the  atook-booka,  before  they  shall  become  ahara-holdera. 
In  sooh  a  oaae»  there  ia  no  offior  which  the  corporation,  when  formed,  can  ac- 
cept, and  the  partiaa  do  not  become  stockholders,  and  liable  to  be  charged  aa 
each,  onless  they  carry  oat  their  agreement  by  aabseribing  for  the  sharea: 
Morawets  on  Private  OorporatioDs,  2d  ed.,  sec.  40;  Late  Ofdarto  Shore  B.  R. 
T.  CwHn,  SON.  T.  219;  ThroMherY.  Pike  ComU^B.  JZ.,  26 HL  383;  Quidk t. 
Lemon,  106  Id.  678^  686;  ML  Sterling  Coal  Boad  Co.  ▼.  Little,  14  Bash,  429; 
Strodfwg  R.  B.  ▼.  Bcktema^  21  Fa.  St  220;  8.  O.^  60  Am.  Dec  49.  Sach 
a  mataal  agreement^  however,  may  be  binding  aa  a  contract,  and  incapable 
of  revocation.  And  aince  the  contract  ia  made  for  the  benefit  of  the  corpora- 
tioo,  althoai^  it  ia  not  aparty  to  it^  the  corporation,  apon  the  general  prin- 
e^lea  of  contraota  governing  sach  caeca,  shoold  be  allowed  toaae  npon  it  and 
recover  damagea  for  ite  br«Aoh:  See  Tkraeher  r.  PHe  Comity  B.  B.,  Quids  v. 
Lemon,  ML  SterUng  Coal  Boad  Co.  r.  Little,  eitpra;  compare  StratXmrg  B.  B, 
?•  EdaenMU,  Lake  Oniario  Shore  B.  B.r.  OrnHee,  enpra. 
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An  offiBT  to  beoome  »  •haM-h61der»  on  the  other  hand,  may,  as  hi  the  case 
of  oflers  genorany,  be  rerokad  before  aooeptance:  1  Moraweti  on  Friyate 
Corporatioii8»ieo.M);iSitaaHv.rafl^i?.  i?.,  32QTatt  147;  6^v.  fPimsAester 
C6aege,  6  Boih,  443;  bat  the  offer  becomes  binding  when  accepted:  See  Mc 
durer.  Peopk't Frtighi  J^p,  90  Ftu  St  289.  Althoa|^  *'no particular  form 
of  aooeptanoe  is  esicmtinl  in  order  to  oonstitnte  this  proposition  to  become  a 
share-holder  a  bmding  contract^  there  mnst  be  some  mieqmrocal  act  on 
the  part  of  the  agents  having  antfacrity  to  accept  the  offer,  so  that  there  can 
be  no  donbt  as  to  the  oUigatian  of  the  corporation  as  well  as  of  the  subscriber  ""i 
1  licaaweti  on  Private  Corporations,  sec  48;  Parber  v.  Iforthem  CeiUral  etc 
i2.i2.,  83  ICch.  23;  Northern  Central  etc  R.  R.  t.  Afoir,  40  Id.  222. 

In  caae^  however,  of  the  ordinary  stock  sabscription  allowed  by  law  for  the 
poipose  of  eflbctnig  the  organisation  of  a  corporatioii,  the  sabscribers  becoma 
■tockholders  when  all  the  conditions  precedent  prescribed  by  the  law  have 
been  complied  with:  1  Morawets  on  Private  Corporations,  sec.  56;  and  see 
SOma  eU.R.R.Y.  Tiptan,  5  Ala.  787;  S.  C,  39  Am.  Dea  344;  New  AJbatug 
etc.  M.B.y.MeOomikh,  10  hid.4&9',  a  C,  71  Am.  Dea  337;  /njCone  t. /Vonft- 
>br<  Bridge  Co.,  2  Bibb^  576;  B.  C,  5  Am.  Dec  638;  Waubm  tic  B.  R.  y. 
Z>Mfer,  49Iowa,  121;  WiffidY. SkObif  R. R.,  16B.Mon.4;  &a, 68  Am. Dec 
622;  Penobeeoi  R.  R.  v.WhUe,  41  Mc  512;  &  C,  66  Am.  Dec  257;  Penobeeid 
J2.JZ.T.I>tfimiier,40Mcl72;  &  C,  63  Am.  Dec  664;  Thigpenr.  MietMffi 
Cadnd  R.  R.,  82  Miss.  847;  Spear  t.  Crau/ord,  14  Wend.  20;  S.  C,  28  Am. 
Dec  513;  BurraUY.  BudMek R.  R.,  75 N.  T.  211;  Bt^ah eie.  R.  R.  t.  Dud- 
fty,  14Id.887;ili{/bftlefe.  21  Cb.  t.  Brm^  lOOhio^  111;  &a, 86  Am.  Dec 
78;  Bad  Temeeeee  eUs.  R.R.Y.  Gemmon,  5  Sneed,  567;  2iiMe  eie.  B  Br. 
Tandal,  Id.  294;  Comueiiaa  etc  R.  By.  Batleg,  24  Vt.  465;  &  C,  58  Am. 
Dec  181.  Ihe  advantages  and  rights  which  the  sabscriber  derives  from 
being  a  member  of  the  coiporation  are  said  to  oonstitnte  the  consideration  for 
the  engagement  of  the  subscriber,  and  to  make  a  binding  contract:  Bocne  on 
Corporations,  sec  108;  Inetone  y.  Fnmi/ort  Bridge  Co.;  8dma  etc  B.  By. 
Tipton;  TldgpenY.MiuiMmppiCmitralB.B;  Boat  Tenneaeee  etc  B.  B  y.  0am' 
motif  wpra.  Some  of  the  foregoing  cases  seem  to  consider  that  the  sabscrip- 
tion should  be  accepted  by  the  corporation,  but  this  is  unnecessary  and  not 
required:  1  Morawets  on  Private  Corporations,  sec  56.  But  it  is  held  that  a 
■nbscription  made  after  the  corporation  is  organiaed  does  not  beoome  binding, 
nor  oonstitnte  the  sabscriber  a  share-holder,  until  it  is  accepted  by  the  corpo- 
ration: CarUeUY.  SagntawVaOeg etc  B.  £., 27  Mich.  818;  Parher y.  NorOiem 
Ceniraletc  B  B,Z3ld.  23;  Northern  Central  etc  B  B.  y.  Mow,  40  Id.  222; 
compare  Bmeeg  y.  Hooper,  85  Md.  15;  S.  C,  6  Am.  Rep.  360.  In  St  Patdetc 
B  By.  Bobffine,  23  Minn.  439,  it  was  held  that  mere  subscription  to  "pre- 
ferred" ci^ital  stock,  after  the  organintion  of  the  company,  while  it  oonsti- 
tuted  a  valid  contract  on  the  part  of  the  company  to  issue  the  stock  to  the 
sabscriber  upon  his  paying  for  it^  and  on  his  part  to  pay  for  it^  did  not  give 
him  an  interest  in  the  company,  nor  vest  in  him  the  titie  to  the  stock. 

In  thii  connection,  the  difference  should  slso  be  noticed  between  sales  of 
shares  and  subscriptions:  See  1  Moraweta  on  Private  Corporations^  sec  61. 
Thus  where  a  oontraotor  agreed  with  a  company  to  construct  its  road,  and 
accept  in  part  payment  a  certain  amount  of  its  capitsl  stock,  the  agreement 
is  not  a  subscription:  New  York  etc  B  B.y.  Emt,  89  Conn.  75;  compare 
mdg^ftdd  etcBB.Y.  Brmah,  48  Id.  86. 

COBFOBIXIOV'8  BlOBT  OF  AonOS  AOAHrar  DlLIHgUBIIT  SUBBOOUBIB.  —It 

is  a  general  role  that  the  sabscription  to  corporate  stock  of  itself  impossi 
ipcn  the  sabsoriber  an  obligation  to  pay  installments  or  i 
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Mtum  may  be  mtfatiined  by  the  oorporatuA  egainit  a  dalinqiieiit  gabeoriber 
upon  this  implied  promiBe^  althoac^  the  remedy  ol  f orfsitiiTC^  or  nle  ol  the 
stock,  is  given  to  the  oorporatia&  by  charter  or  gSDeral  statute:  Boone  om 
Corporatioiis,  sees.  106,119;  Stene t.  CbAada etc. i?.  J?., 3  Ala.  660;  Sebnatk, 
R.B.Y.TipUm,fild,  787;  S.C.,39Am.  Dea3i4;  ff<niford€te.E.E.r.Km' 
nedff,  12  Ckmn.  499;  Danbmy  etcB.ILT.  Wibon,  22  Id.  485;  Higktawerr. 
TkoimUm,  8  Ga.  486;  a  C,  62  Am.  Deo.  412;  InaUme  t.  FrmJ^fcrt  Bridge  Ok, 
2Bibb,  676;  &  C,  5  Am.  Deo.  638;  FryY.  Lexmgtmete.  B.  i?.,  2 Met  (Ky.) 
322;  Hughe$  t.  Anlietam  Mfg.  Co.^  34  Md.  316;  Bttteg  r,  hooper,  35  Id.  15; 
8.  0.,  6  Am.  Bep.  350;  Eeimebee  eie.  M.  B.  t.  JarvU,  34  Md.  360;  Penoteaol 
etc  B.  B.  V.  Dutm,  39  Id.  587;  Bt^fah  etc  B.  B.  r.  Dudley,  14  K.  Y.  386; 
Lake  OtUarh  etc  B.  12.  t.  Jfaaon»  16  Id.  451;  Benaaelaer  etc.  Plank  Boad  Co.  r. 
.&iyion,Id.457,note;  ^oriftemi^.  iZ.T.inaer,  lOBarb.280;  Ogdmubmykeie, 
B.  B.  T.  Froet,  21  Id.  541;  UjiUmY.  THbUooek,  91  U.  &  45;  ?r<&»eerT.  ^jKhh 
Id.  65;  HawlegY.  UpUm,  102  Id.  314.  The  remedies  of  lorleitaro,  and  of 
sale  of  the  stook,  are  simply  cnmnlative.  It  has,  however,  been  held  in  a 
few  states  that  unless  the  sabsoriber  has  expressly  promised  to  pay,  noaetioA 
ean  be  maintained  against  him  to  reoorer  the  amoont  of  his  vnpaid  insfeall- 
ments  or  assessments:  Andover  Turnpike  Corp.  r.  Owld,  6  Msss.  40;  8.  a,  4 
Am.  Deo.  80;  Hew  Bedford  T.  Carp.  y.  Adams,  8  Mass.  138;  a  €.,  5  Am. 
Deo.  81;  Kalama  Lamd  Co.  t.  Jemegata,  126  Msss.  155;  Meekanioi  Foundry 
aU.Co.Y. HaU,  121  Id.  272;  Cwnectieut eie.  B.B.  Y.BaOeg.  24  Vt.  465;  &a, 
58  Am.  Deo.  181.  In  New  Hampshire,  reeort  must  first  be  had  to  a  sale  ol 
the  shares  before  an  action  at  law  can  be  maintained  i  NemHaimpMre  Cfentrui 
B.  B.  Y.  Jokneon,  30  K.  H.  390.  And  in  New  York,  according  to  an  early 
case,  a  provision  for  the  f orf eitnie  of  ahsres  snbsoribed  takes  away  the  lifjbk 
of  action:  JenkineY.  Unkm  Turnpike  Boad,  1  Gsines  Gas.  86;  bat  the  aotioA 
oonld  be  maintained  if  he  had  promised  to  pay,  notwithstanding  the  remedy 
of  forfeitare  or  sale  given  by  charter  or  statute:  Cfoekeneie,  Turnpike  BoadY. 
Air^  9  Johns.  217;  DukheseCoUon Man. y. Daele,  Hid.  23Si  8.  0., 7  Abl 
Deo.  459;  Woreetier  TumpOse  Corp.  v.  WHlardt  5  Mass.  80;  a  a,  4  Am.  Dec 
89;  Taunton  Tun^pike  Corp.  v.  WhUingt  10  Mass.  327;  8.  C,  6  Am.  Dec  124; 
fTUto  3foiml0rfii«  i2.  i2.  T.  Aufoian,  34  K.  H.  124;  bat  SM 
deciaions  cited  euprti,  under  the  general  mle;  and  see  Pieeataqua  Ferry  Oik  y. 
Jonee,  39  Id.  491. 

No  notice  from  a  ooiporation  is  necessagy  before  an  action  can  be  brooch 
upon  a  sabsoription  to  its  stock:  New  Albany  etcB.B.Y.  McCormkk,  lOInd. 
499;  a  C,  71  Am.  Dec  337;  JoknmmY.  CraMifbfrdmmeetc.B. B.,\l'bkL^aiii 
althoogh  ii  the  law  reqoires  notioe  as  a  condition  precedent  to  actions  for  in- 
stallments  of  stock,  snd  there  is  no  waiver  of  the  condition,  notice,  as  reqnired, 
most  be  given:  HeaaUm  v.  dnekmaA  etc  B.  B.,  16  Id.  275;  a  0.,  79  Am. 
Dec  430,  434;  and  i^  by  the  terms  of  the  sabscription,  the  sobscriber  agrees 
to  pay  ''all  charges  and  assessments  regularly  levied  or  assessed,"  the  com- 
peny  can  only  recover  the  prioe  after  aaaesament  or  call:  Qroeee  Ide  HotA  Co. 
Y.  rAneon'eBa^re,^^.  J.  L.  442. 

It  is  not  necessary  that  the  oorporatioa  should  have  issned  or  ofiiared  to 
iflsoe  certificates  of  stock  to  the  sabsoriber  before  it  can  maintain  an  action 
against  him  open  his  sabscription:  iWpom  V.  JToctm  efc  iZl  iZl,  44  Qa.  59^ 
Cfeorgiaete.  B.  B.  v.  ^yres,  56Id.  230;  Nem  Albany  etc  B.  B.  v.  McChrmkkt 
lOInd.  499;  a  0.,  71  Am.  Dec  337;  HeaetouY.  Obuinnatielc  B.  B.,  lOInd. 
275;  aO.,79Am.Dec43O;andseeJf•tcAe2fv.S0dbllal^64CU.117;l9dkl^^ 
v.ififKwHJ7ome/fM.Cb.,46Mc248,260;^i(rrv.raoaB^22K.  Y.551.  A 
serfcificate  is  merely  evidence  of  the  stockholder's  right    Bat  a  tenderof  • 
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oertifieate  is  neoeaearj  before  the  oorporatioQ  can  sae  upon  the  contract  of 
■nbeoriptioii,  when  the  payment  is  made  by  the  contract  conditional  upon 
the  delivery  of  the  certificate:  Ckmrtrighi  y.  Deed$^  37  Iowa,  603;  and  where 
a  party,  after  the  organimtion  of  a  corporation,  anbicribed  to  its  "preferred  "* 
capital  stock,  it  was  held  that  the  implied  promise  of  the  company  to  issue 
the  stock,  and  of  the  sabsoriber  to  pay  for  it^  were  concurrent  and  depend- 
ent, and  an  aetion  by  the  oompany  upon  the  subscription  coold  not  be  main- 
tained unless  the  company  had  issued  or  offered  to  issue  the  stock:  St,  Paul 
de.  B,  B,T>  Boibmif  23  Minn.  439;  but  the  action  can  be  maintained  with- 
out a  deliTery  or  tea^der  of  the  stock,  if  the  action  is  to  reooTor,  not  the 
tHiole  price,  but  installments  due:  Mkmeapolk  Earveder  WotIb  t.  Libby,  24 
Id.  327. 

OivsBAL  FIOBM  ov  SuMCSoFrmN -- How  Maps.  -- The  form  of  the  subsorip- 
tioB  is  immateria],  if  tlie  intent  of  the  parties  oan  be  ooUected  from  the  writ* 
ing:  1  Moiawete  €0  PrivateCotpontioiis,  sec  69;  button  t.  CTftiytoii,  54  Iowa, 
425;  a  a,  37  Am.  Esp.  213;  MotUere^  etc  B.  B.  ▼.  EOdreih,  53  CaL  123; 
PhoBmias  Watdumtbig  Co.  t.  Badger^  67  N.  T.  294.  Thus  in  the  first  of  these 
oases,  a  writing,  xedting  an  assoeiation  for  the  purpose  of  organising  a  bank, 
and  wMsngf  among  other  things,  "  the  names  and  residences  of  the  share- 
holden^  with  the  munber  of  sham  held  by  each,"  and  subscribed  by  the  in- 
eofposmton^  was  held  to  oonstitute  a  subsoriptum  to  the  capital  stock  on  the 
part  of  the  aigiien.  A  sobscrq^tion  by  a  partnership  name  is  a  sufficient  oom- 
pliaaoe  with  an  aet  which  requires  a  subscriber  to  articles  of  incorporation  to 
snhsoribe  thereto  ''his  name,  place  of  residence,  and  amount  by  him  sub- 
sflribed":  Ogdaubm^tte.  B.B.T.  Frod,  21  Barb.  541.  A  subscription,  it  is 
held,  cannot  be  deUYered  as  an  escrow,  to  commissioners  appointed  to  receive 
SBbsoriptioQs,  to  take  effoot  only  on  a  specified  condition,  but  the  subscription 
is  absolute,  and  the  non«perfonnanoe  of  the  condition  is  no  defense:  Wight  v. 
OdbgB,  B.,  16  B.  Mon.  4;  S.  C,  63  Am.  Dec  522. 

Nor  is  it  necessary  to  the  Tslidity  of  a  subscription  that  it  should  be  made 
in  a  book  for  that  purpose:  Boone  on  Corporations,  sec.  108;  Hamilton  etc 
PkmkBoadC<KY.mce,7BtLth.  157;  Ashtalmla  etc  B.  B.  y.  SnUth,  16  0}no  St 
828;  Stuart  ▼.  ToAqf  B.  B,,  32  Gratt  146.  Thus  in  Woodrtff  v.  McDonald, 
33  Ark.  97,  subscriptions  were  made  on  a  loose  sheet  of  paper,  which  was  put 
in  a  bound  boc^  used  as  a  record  of  the  oompany,  and  the  contents  of  this 
pi^er,  with  the  names  of  the  subscribers  and  amounts  subscribed,  were 
entered  in  the  book  by  the  commissioners  appointed  to  open  books  of  subscrip- 
tion, and  this  was  held  a  sufficient  subscription;  and  again  it  is  decided  that 
iriiere  a  subscription  is  made  in  a  small  blank-book,  and  is  afterwards  ac- 
cepted by  the  oorporatioii,  it  is  not  necessary  that  the  same  should  be  trans- 
ferred to  the  stock-books  of  the  oompany:  Brownke  t.  Ohio  etc  B,  B,,  18 
Ind.  68.  But  of  oourse,  if  a  charter  or  general  statute  requires  the  sub- 
seription  to  be  made  in  a  certain  form  or  manner,  the  subscription  must  be 
so  made,  to  be  binding:  Boo  ShimrmY.  Sehoolcrttft  etc  i?.  i?.,  9  Mich.  269;  Car- 
MsT.  Sagmam  etc  B.  B,,  27  Id.  315;  Parker  t.  Horihem  Centraietc  B.  B., 
33  Id.  23;  Korthem  Cmdral  etc  B.  B.  t.  EUow,  40  Id.  422. 

A  signature  to  an  inoon^lete  paper,  wanting  in  any  substantial  particular, 
win,  however,  not  be  billing  upon  the  signer  without  further  assent  on  his 
part  to  the  completion  cl  the  instrument:  Duteheae  etc  B.  B.y,  Jliabbett,  58 
N.  T.  397;  but  if  he  leaves  the  amount  of  his  subscription  blank,  he  may 
hnpliedly  anthorise  those  empowered  to  take  subscriptions  to  fiU  up  the 
UMik:  JeweUY.  Bods  Bioer  Paper  Co..  101  HL  57. 

Irregularities  merelj,  and  not  substantial  defeots  in  the  snbeoription,  will 
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not  »Toid  it.  Thu  wbere  tht  IflguHfttare  pvofidas  that  the  form  of  the  snb- 
•cription  shall  he  with  the  '*pre8idaiit»  managen^  and  company, "  the  oontraol 
ia  Talid  althoiigh  the  wocd  ''preaident*  he  omitted:  HagerMtown  T*  Road  Oa, 
T.  OreegeTf  5  Har.  ft  J.  122|  &  O.,  9  Am.  Dec  4d6;  and  aee  the  caaea,  supra^ 
this  head.  And  a  anhaoriber  wiU  he  deemed  to  have  waived  all  objection  to 
the  form  of  hia  aabaoriptiant  iHiere^  after  making  ii^  he  acts  aa  a  atookholder, 
and  aa  saeh  acoepta  the  office  of  director:  Lane  t.  Brainerd,  30  Conn.  565. 

The  coostractioa  of  a  contract  of  aahaoription  ia  for  the  court:  Momuhtodi 
i?.  E.  T.  FeU,  62  N.  H.  370.  Where  no  place  of  performance  ia  mentioned  in 
a  contract  made  in  one  atate  to  aohaorihe  to  aharea  of  atook  of  a  railroad  cor- 
poration eatabliahed  by  the  lawa  of  another  atate,  and  having  its  road  and 
treaanry  there,  the  oontzact  ia  to  be  performed  in  the  latter  state,  and  ia  to 
be  conatraed  by  the  lawa  thereof:  PemA^oot  Me»B,B.r.  BartUU,  12  Gray, 
244;  &  0.,  71  Am.  Deo.  753. 

It  haa  been  held  that  a  aabsoriptian  may  be  made  payable  in  goods:  iffeo- 
r^T.  P<^ii€^6Lea,283;andseejKM^  ''Payment  of  Deposit  aa  Essflntial  to 
Validity  of  Sabsoription  ";  bat  in  Ohio  it  ia  held  that  aa  against  creditors  of 
the  company,  a  aabacriber  cannot  avail  himaelf  of  the  benefit  cl  a  collateral 
agreement  by  which  hia  aabacription  waa  to  be  paid  otherwiae  than  in  moneyt 
Hmrpr.  VenMkm  etc  B.  B.,  17 Ohic^  187;  Nobier.  OaUeider.  20  Ohio  St 
190. 

SuBMRonoir  to  ra  ik  Wbitinq — Pjoun.  Bvnmroi  to  Vakt  Subsobip- 
ixoir.  — The  anthoritiea  aeem  to  agree  that  sabscriptions  to  corporate  stock 
most  be  in  writing:  Boone  on  Corporations,  sec  108;  1  Moraweta  on  Private 
Corporations,  sec  77;  PUUimrgh  etc  B.  B.  v.  Oamam,  32  Pk.  St  840;  Pitte- 
bwrgh  etc  B.  B.  t.  Oiarhe^  29 Id.  146, 162;  Famiinar.  Ifuurame  Co.,  37  Ohio 
St  339;  &  a»  41  Am.  Bep.  617;  Vrtekuui  t.  Kao  ./eriey  iS^tme  Cb.,  29  K.  J„ 
Eq.  188.  And  the  general  role  which  prevents  a  written  contract  from  be- 
ing varied  or  contradicted  by  parol  applies.  The  terms  of  a  sabacr^tion 
cannot^  therefore,  be  varied  by  parol  evidence  of  a  special  agreement  made 
prior  to  or  contemporaneooa  with  the  aahaoription:  Smith  r.  TaUamee  etc 
PkmhBoadCc,9(iAhL650;  Bidff^fieldetcB.  B.Y.Bru8h,4SCaan.9e;  Martm 
V.  Penaaoola  etcB.B.^S  Fla.  370;  &  C,  73  Am.  Dec  713;  New  AUxmy  etc 
B.  B.  V.  Fteide,  10  Ind.  187;  EiwwMe  etcB.B.r.  Pcee^,  12  Id.  363;  TUf^ 
penr.  Mi8tMppiOetiiraiB.B.,92  Was.  347;  Pieeataqua  FenyOcr.  Jonee, 
89 N.  H.  491;  JfcClmreY.  Peopl^eFrtighiB'f.WFau  St  269;  Oiumhigkamr. 
Edg^fieKd  B.B.,2  Head,  23;  aa  to  ahow  that  the  aahaoription  waa  made  jn  a 
condition:  Fo&rfM  Co,  T,  Co,  t.  Thoff,  13  Conn.  173;  Wight  r.  Shdbg  B.  B,, 
16  B.  Men.  4;  S.  C,  63  Am.  Dec  622;  Kenntbee  etcB.B.r.  Waien,  84  Mc 
369;  North  OaroUmi  B.  B.  t.  Leaeh,  4  Jones  L.  340;  MUler  t.  Hdnoeer  etc 
B,  J?.,  87  Pa.  St  96;  8.  C,  30  Am.  Bep.  349.  Bat  andoabtedly,  explana- 
tory parol  evidence  ia  adn^ssible:  Jbhneon  r,  Wabash  etc  Plank  Boad  Co.,  16 
Ind.  389;  SodueBayetc  B.  B.  v.  iTomltn,  24 Hon,  390;  QreerY.  Chartier^e B*f^ 
96Pk.St391;  S. C, 42 Am. Bep. 648.  Andinanaotumonaaabacripticnto 
corporate  stook,  it  is  competent  for  the  defendant  to  show  by  parol,  in  the 
absence  of  record  evidence^  that  the  sabsoription  list  npon  which  his  name 
appeared  waa  annnlled  and  abandoned,  and  that  another  sabsoription  was 
sabseqaently  opened:  Southern  Hotel  Co,  v.  Newman,  30  Mc  118.  A  meiDO- 
randam  added  to  the  formal  sabsoription  is'presamed  to  have  been  made  al 
the  time  of  the  aahaoription,  in  the  absence  of  evidence  to  the  contrary:  Bed' 
HsonT.  PktOmrghetcB,  A.,  32  Pa.  St  334;  S.  C,  72  Am.  Dec  792. 

What  Aobnts  can  Bbgiivb  SuBSOBiPXioifa.  — If  the  charter  or  gffMnl 
law  ander  which  a  corporation  ia  formed  providea  that  aabacriptjcna  lor 
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•bares  ahaU  be  reoebed  by  agenti  of  a  partieiilar  daaa,  no  other  agents  can 
bind  the  oonpanyor  sabsoribers  by  reoehring  snbscriptiops:  1  Morawets  oo 
Private  Corporations,  see.  64;  Shmrm  t.  Schoolcrcfi  etc  B.  B.^  9  Mich.  209) 
Parker  t.  Northern  Cmbral  etc.  B.  B.,  23  Id.  23;  Northern  Central  etc.  B.  B. 
T.  Bikw,  40  Id.  422.  Bat  if  a  sabeoription  is  not  binding,  merely  beoaose  it 
was  reoeiTed  by  an  agent  who  had  no  authority  from  the  oorporation  to  re- 
eeire  it,  the  want  ol  authority  may  be  eared  by  a  sabseqoent  ratification: 
Walter  r.  MobUe  etc  B.  B.,  84  Min.  246;  Mobile  eie.  B.  B.r.  Tandal,  6 
Sneed,  294.  In  Orodser  ▼.  Crane,  21  Wend.  211,  B.  €.,  84  Am.  Dec  228,  it 
was  held  that  reoeiying  sabsoriptions  of  stock  was  a  ministerial  act^  ondor  a 
statat9  anthorising  commigaionars  to  take  sabsGripti<ms  and  sabseqaently  to 
distribute  the  stock,  and  snoh  act  might  be  performed  by  an  agent  or  deputy, 
or  by  any  one  without  anthority  whose  act  is  afterwards  ratified  by  the  corn- 
No  Oni  d  Bouxd  bt  SuBSOBiPTiDir  nnless  he  himself  executed  the  con- 
tract, or  aathorind  an  agent  to  do  it  for  him:  Cojfote  O,  <fr  8.  JT.  Co.  v. 
BMe^  8  Or.  284;  MdCleOand  t.  WTuteletf,  15  Fed.  Rep.  322;  bat  of  coarse, 
a  sabscription  in  the  name  of  a  third  person  is  an  act  capable  of  ratification: 
McOnOf  V.  PiMmrgh  etc  B.  B.,  ^  Pa.  St  25;  PhOadelphia  etc  B.  B.  v. 
CoweB,  28  Id.  329.  A  person  cannot  himself  be  held  as  a  subscriber  to  cor- 
porate stock,  where  he  makes  the  subcription  without  anthority  in  the  name 
ol  another,  although  he  may  be  otherwise  liable:  Salem  MUUdam  Corporation 
▼•  Bopea,  9  Pick.  187;  8.  0.,  19  Am.  Dec  363;  contra:  State  r.  SnM,  48  VI 
266,  where  it  is  said  that  he  would  bind  himself  and  become  the  equitable 
owner  of  the  stock. 

Patxxzit  ow  Dxposrr  as  EssnniAL  to  Validitt  of  Subsobiption.  —  Ghw- 
ters  and  general  incorporation  laws  frequently  require  subscribers  to  coipo- 
rate  stock  to  pay  a  certain  sum  upon  each  share  at  the  time  of  subscription, 
And  the  question  has  arisen  as  to  the  effect  of  each  a  provision  upon  subscript 
tions  if  the  sum  be  not  paid.  It  has  been  held,  in  the  first  place,  that  the 
payment  is  not  a  condition  precedent  to  the  incorporation  or  organisation  of 
the  company:  Smithv.  TaUaseee  etc  Plank  Boad  Co.,  30  Ala.  650;  Mitchetty. 
Borne  B.  B,f  17  Oa.  574.  And  the  rule  is  slso  maintained  that  non-payment 
will  not  vitiate  the  sabscription:  IlUnoia  Biver  B.  R  v.  Zimmer,  20  HI.  654, 
€67;  CfoodriOi  t.  BeywMs,  31  Id.  490»  496;  Wight  r.  ShOby  B.  B.,  16  B.  Mon. 
4;  8.  C,  63  Am.  Dec  522;  Vicktbwrg  etc  B.  B.v.  MeKea$i,  12  La.  Ann.  638; 
MinueapoUaetcB^fY.  BosmO;  20  Minn.  535;  S.  €.,  18  Am.  Rep.  376;  Henry 
T.  Vermimon  etc  B.  B.,  17  Ohio^  187;  Stuart  ▼.  VaUey  B.  B.,  32  Gratt.  146; 
Pittdmrgh  etc  B.  B.  t.  Applegale,  21  W.  Va.  172.  It  has,  however,  been 
held  by  other  eases  that  payment  was  a  condition  precedent  to  make  the 
sabscription  binding:  Hiberma  T.  Corp.  v.  Bendereonf  8  Serg.  &  R.  219; 
3.  C,  11  Am.  Dec  593;  Fiserr.  Mieneeippietc  B.  J?.,  32  Miss.  359;  State  Ine. 
Co.  ▼.  Bodmondy  1  McCrary,  308;  Wood  ▼.  Coo&a  etc  B.  B.,  32  Oa.  273;  com- 
pare JUitcheU  Y.  Borne  B.  /?.,  17  Id.  574;  and  this  view  was  maintained  by  an 
early  case  in  New  York:  Jenkine  t.  Unkm  T.  Boad,  1  Caines  Cas.  86,  which 
was  approved  in  HigkUmd  T.  Co.  v.  MeKean,  11  Johns.  98,  although  it  was 
there  held  that  where  the  subscriber  was  a  commissioner  to  receive  subscrip- 
tions, and  subscribed  while  the  subscription  book  was  in  his  hands,  he  woald 
be  considered  as  having  made  the  required  payment.  See  to  the  same  effect 
Byder  v.  AUon  etc  B.  B.,  13  Hi  516;  bat  the  authority  of  Jenldna  v.  Union 
T.  Boad,  ntpra,  has  been  disapproved  in  Lake  Ontario  etc  B.  B.  v.  Mason,  16 
K.  Y.  451;  Benaaelaer  etc  Plank  Boad  Co.  v.  Barton,  Id.  457,  note;  compare 
AxeUor  Grain  Binder  Co.  v.  Stayner,  25  Hon,  91;  S.  C,  58  How.  Pr.  273f 
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61  Id.  498.  Where  thii  Utter  ooostraction  is  adopted,  and  pftyment  is  re- 
garded aa  a  condition  precedent^  the  payment  need  not  neoeiBarily  be  made 
at  the  oatwt^  bnt  it  ia  sufficient  if  it  be  made  at  a  sabseqnent  time:  Btaek 
Bmier  €te.ILM.Y.  Ckurhe,  25  K.  Y.  208;  Ogdeiuburgh  etc  R.  B.  v.  WoOty,  34 
How.  Vt,  54;  ExotUor  Orain  Binder  Co,  ▼.  Stayner,  supra;  Fiser  y.  AfisaU- 
tippi  etc  B.  B.,  ntpra;  BarHngton  ▼.  Miamssippi  CeniraX  B,  B,,  32  Miss.  370; 
and  the  sabseqnent  payment  may  be  made  in  serrices:  Beach  y.  SmUh,  30 
N.  Y.  116.  Bat  it  is  held  in  Pennsylvania  that  where  one  sabaoribed  after 
the  organisation  of  the  company,  his  failare  to  make  a  payment  at  the  time 
of  sabsoribing  did  not  invalidate  his  contract:  Erie  etc  Plank  Boad  Co,  v. 
BriMon,  25  Pa.  St.  156;  Phaaddphia  etc  B.  B.  v.  ffkhnan,  28  Id.  318;  com- 
pare Bw^er  V.  DOUlmrg  etc  B,  B.,  76  Id.  306,  312;  OarreU'v.  DOUburg  etc 
B  B,,  78  Id.  465.  The  payment  may  be  made  for  the  sabscriber  by  a  third 
person,  and  ratified  by  the  sabscriber:  Miasiaaippi  etc  B,  B.  v.  ffarria,  36 
Hiss.  17.  As  was  stated  above,  pajrment  may  be  made  in  services:  Beach  v. 
Bmithf  aupra;  and  payment  by  a  certified  check  is  sufficient:  In  re  Staten 
iakmd  etc  B,  B,,^  Hon,  422;  compare  Thorp  v.  WoodhuZ,  1  Sandf.  Ch.  411; 
or  by  a  check  drawn  against  a  saffident  fond,  and  which  would  have  been 
paid  on  presentation:  People  v.  Stockton  etc  B.  B,,  45  CaL  306;  S.  C,  13  Am. 
Rep.  178;  or  by  a  note:  Oreemrille  etc  B.  B.  y,  Woodaidea,  5  Rich.  L.  145; 
a  0.,  55  Am.  Dec  708;  Vemumi  Central  B  B.  v.  Claifea^  21  Vt.  30,  35; 
emtm:  Leightip  v.  Snaqudumna  etc  T.  Co.,  14  Serg.  &  R.  434.  If  the  sab- 
soription  or  the  by-laws,  bat  not  the  charter,  reqaires  the  payment,  failare 
to  pay  will  not  vitiate  the  sabsoription:  Water  VaUey  Ufg,  Co.  v.  Seamcm, 
63  Miss.  655;  Piaeataqua  Ferry  Co,  v.  Jonea,  39  N.  H.  491. 

SuBSOBimoiis  UPON  CoKDinoN.  —  Unless  forbidden  by  charter  or  statute^ 
eonditicnal  sabsoriptions  may  be  received  by  a  corporation:  Boone  on  Cor- 
porations, sec.  110;  New  Albany  etc  B,B,y.  JfcOormSek,  10  Ind.  499;  S.  C, 
71  Am.  Dea  337;  Keller  v.  Johnaon,  11  Ind.  337;  S.  C,  71  Am.  Dec.  355; 
BranhamY.  Beeordy  42  Ind.  181,  199;  ffenderaon  etc  B.  B.  v.  LeaeeO,  16 B. 
Mon.  858,  364;  Taggart  v.  Weatem  Maryland  B.  12.,  24  Md.  563,  595;  Jaeka 
V.  CUy  qfffelenaf  41  Ark.  213.  In  Pennsylvania,  sabscriptions  made  before 
a  corporation  is  organized  mast  be  anconditional,  bat  after  incorporation  they 
may  be  conditional:  Pittalmrgh  etc  B,  B.  v.  Stewart,  41  Pa.  St.  54,  58;  Pitta- 
Imrgh  etc  B,  B,  v.  Biggar,  34  Id.  455;  Bedford  B,  B.  ▼.  Bcwaer^  48  Id.  29; 
Catey  v.  PhUadelphUi  etc  B.  B.,  SO  Id.  363;  a  conditional  sabsoription  before 
organisation  would  be  taken  as  abeolate,  and  the  condition  simply  be  regarded 
ts  void.  The  early  turnpike  act  of  New  York,  it  is  also  held,  conferred  no 
power  on  commissioners  to  receive  conditional  subscriptions,  and  such  sub- 
scriptions were  contrary  to  public  policy,  and  void:  Buttemuta  etc  T,  Co,  v. 
^Ofi^  1  Hill,  518;  Fort  Edward  etc  Plank  Boad  Co.  Y.Payne,  16  l^.Y.  683. 

If  a  subscription  be  made  upon  condition,  it  is  not  binding  until  the  con- 
dition is  complied  with;  and  on  the  other  hand,  when  the  condition  is  per- 
formed, the  subscriber  is  liable:  Boone  on  Corporations,  sec.  110;  note  te 
b  rankUn  Olaaa  Company  v.  Alexander,  9  Am.  Dec.  101;  SaaUa  Crum  B.  B.  v. 
Schwartz,  53  CaL  106;  MarUn  v.  Penaaeola  etc  B.  B.,  S  ¥U.  370;  S.  C,  73 
Am.  Dea  713;  EvanamUe  etc  B.  B.  v.  Shearer,  10  Ind.  244;  JeweU  v.  Law- 
reneeburghetc  B.  B,  Id.  539;  Junction  B,  B.  v.  Beeve,  15  Id.  236;  IndianapoUa 
etc  B.  B,  V.  Hobnea,  101  Id.  352;  MerriUY,  Cfamhle,  46  Iowa,  615;  Banet  v. 
AUonetc  BB,IZ1XL  514;  Penobacot  etc  B.  B.  v.  Dunn,  39  Me.  587;  Central 
T.  Corp.  V.  Vatentme,  10  Pick.  142;  Swartwout  v.  Michigan  etc  B.  B.,  24  Mich. 
889;  Burrowa  ▼.  SmUh,  10  N.  Y.  550;  Dorria  v.  Sweeney,  GO  Id.  463;  Hamilton 
etc  PlankBoadCo.  ▼.  Bice,  7  Barb.  157;  Chamberlain  v.  PaineaviUe etc  B,  i2.. 
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16  Ohio  St  225;  AMiMa  ete,B.R.Y.  SmUh,  Id.  828;  PhOaddphia  ek.  B.  B. 
y.  JSIdbiun,  25  Fk  St  818;  8p(Kri(mibmrg  eie.  B.  JL  r.  De  Chre^eateidt  12Rieh. 
L.  676:  &  a,  78  Am.  Deo.  476;  Xove  v.  E,  A  K.  R.  R.,  1  Heftd,  659.  If  % 
■abocription  be  on  ooodition  that »  railroad  ahonld  "locate  and  constmct" 
iti  road  along  a  oertain  roate,  the  condition  is  complied  with  by  the  location 
of  the  road:  ifiOer  t.  Ps«i6iiip^  e<e.  i?.  i?.,  40  Ftu  St  237;  S.  C,  80  Am.  Dec 
670;  SwartwmA  t.  lOMgam  etc  M.E.^2i  Mich.  888;  McMiOan  t.  MaymOi 
ite.  it  it,  16  B.  Hon.  218;  S.  0.,  61  Am.  Deo.  181;  and  where  a  snbBcrip- 
tUm  ia  made  to  the  itock  of  a  railroad,  on  condition  that  the  final  location  of 
tiie  road  ahoold  be  upon  a  oertain  roote^  the  permanent  location  of  the  road 
ooatemplated  by  the  contract  is  the  adoption  by  the  directors  of  the  route 
■MBtionad:  Smkk  t.  AlUmm,  23  Ind.  869,  dting  the  principal  case.  Where  a 
■Qbaofiption  is  made  on  condition  that  a  certain  snm  be  sabscribed  by  the 
sitiiflns  of  a  certain  place,  a  sabsoriber  is  a  citiien  of  that  place,  within  the 
imanfng  of  the  condition,  if  he  boards,  does  business,  and  spends  nearly  all 
his  time  there,  althoogh  he  was  domiciled  in  another  placet  Union  Hotel  Co. 
T.  JSTcrsee,  79K.  Y.  454;  a  O.,  85  Am.  Bap.  636. 

A  condition  vpoQ  whidi  a  snbeoription  depends  may,  of  coarse,  be  watyed. 
And  it  has  been  held  that  a  promissory  note^  snbseqnently  giTin  lor  a  con* 
ditional  sabscription,  was  a  wairer  of  the  condition,  in  O'Donoji  v.  EvamtmUe 
tic  R.  R.,  14  Ind.  260;  EhatuMe  eU.R.R,Y.  Dmm,  17  Id.  603;  compare 
the  prino^  oase.  So  in  Ohamberiain  t.  PahetvUle  etc  R.  R.,  15  Ohio  St 
225,  it  was  held  that  the  giving  by  a  sabsoriber  of  his  note  for  the  balance 
of  his  sabscription,  and  taking  thflt«for  from  the  company  a  receipt  stipulat- 
ing that^  whcm  paid,  the  amonnt  of  the  note  should  be  applied  on  his  stock. 
Is  prima  /ode  a  waiver  of  conditions  precedent;  and  in  SUpher  ▼.  Barhari,  83 
Ind.  178,  it  was  decided,  distingaishing  the  principal  case,  that  a  subscriber 
for  corporate  stook,  payable  on  certain  conditions^  by  sabeequently  giving 
notes  for  the  amount  payable  on  the  happening  of  the  conditions^  but  omitting 
to  mention  one  condition,  thereby  waived  the  omitted  condition.  A  sub- 
scriber slso  waives  a  condition  preoedent  by  executing  a  deed  of  lands,  abso* 
lute  in  form,  in  payment  therefor,  and  receiving  the  stock  of  the  corporation: 
Parks  V.  BwmsvUle  etc  R.R.,2B  Id.  567. 

Withdrawal  or  ReIiKasi  ow  Subscribir.-— A  subsoriber,  properly  speak- 
ings to  corporate  stook  has  no  power  to  rescind  his  oontraot  at  pleasure  and 
withdraw  from  the  corporation:  1  Morawets  on  Private  Corporations,  sec  109; 
Sebnaetc  R,  R.v.Tipt<m,5AhL.1^;  S.  C,  39  Am.  Deo.  844;  United  Society  y. 
Eagle  Bank,  7  Conn.  456;  Biehop^e  Fund  v.  Eagle  Bank,  Id.  476;  Klein  v.  AUon 
etc  B.  B,,  13  HL  514;  Byderv.  AUon  etc  B.  B,  Id.  616;  MuOingum  Valley  T. 
Co,  V.  Ward,  13  Ohio,  120;  S.  a,  42  Am.  Dea  191;  JchmmmY.  Wabash  etc  Plank 
Road  Co.,  16  Ind.  889;  Ht^ghes  v.  Antietam  Mfg*  Co.,  84  Md.  316;  compare 
Payne  v.  BaUard,  23  Miss.  88;  S.  C,  55  Am.  Dea  74;  nor  can  the  agents  of  the 
corporation  consent,  on  its  behalf,  to  the  withdrawal  of  a  subscriber:  1  Mora- 
wets  on  Private  Corporations,  sec  109;  Beeiford  B.  B.  v.  Bowser,  48  Pa.  St 
29;  HughtM  v.  AnOHam  Mfg.  Co.,  supra;  JeweU  v.  Valley  B'y,  34  Ohio  St  601; 
Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286;  OiU  v.  BaUs,  72  Id.  424;  Upton  v. 
TrSdleoek,  91  U.  S.  45^  48;  and  the  president  of  a  corporation  has  no  authority 
by  virtue  of  his  office  to  consent  that  an  absolute  and  unconditional  subscrip- 
tion shall  be  changed  so  as  to  become  conditional,  to  the  prejudice  of  the 
cooipany  or  its  creditors:  Morgan  Co.  v.  Thomas,  76  Hi  120.  In  Orser  r. 
Chartier^s  B^y,  96  Ptu  St  891,  a  0.,  42  Am.  Rep.  648,  it  was  held  that  whore 
a  person  receives  the  subscription  boc^  of  a  corporation  to  procure  subscrip- 
tions, and  enters  hi»  name  therein  as  a  subscriber,  and  persuades  others  to 
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lobtcribe,  keeping  the  book  about  dx  months,  he  cuinot  releaee  himself 
from  his  oontrsot  by  cutting  ont  his  name  and  retoming  the  book.  And 
wheiti  one,  baring  possession  of  an  agreement  to  take  shares  in  the  oapitai 
stock  of  aoorporation,  after  sabsoribing  in  good  faith  for  shares  of  each  stock 
induces  others  to  subscribe  <m  the  faith  of  his  subscription,  and  subsequently, 
without  the  knowledge  of  the  other  subscribers,  alters  the  paper  by  reducing 
the  number  of  shares,  and  delirers  the  instrument  in  that  condition  to  the 
secretary,  iidio  is  also  a  director,  this  will  not  afiect  the  liability  of  one  thus 
induced  to  subscribe,  although  at  the  time  of  sudi  delivery  the  person  mak- 
ing the  alteration  explains  thesame  to  the  secretary,  who  makes  no  objections 
/sHettT.  ra2Z<yi?V>84Ohio8te01.  JnWhUae$e^T,  FnmiM,14^,  Y.  4S&, 
it  was  held  that  where  the  defendant's  subscription  was  made  after  another 
subscriber,  snd  the  subscription  paper  showed  the  name  of  the  latter  canceled 
by  lines  across  it^  and  opposite  it  appeared  the  words,  "By  agree't,  Mar.  fi» 
73,  **  the  alteration  did  not  per  «0  discharge  the  defendant.  JnSodMiBayetc 
B.  R,  V.  EamHn,  24  Hun,  890,  a  subscriber  was  held  not  released,  where  his 
signature  was  cut  from  a  printed  paper  of  subscription,  and  pasted  on  a  bo- 


If^  alsc^  a  seoret  airaagement  or  agreement^  oral  or  written,  be  made  be- 
tween the  oAosrs  of  the  company  and  a  subscriber,  at  or  befiMre  the  time  of 
the  subsoripticn,  that  the  subscriber  shall  be  allowed  the  privilege  of  with- 
drawing^ or  that  his  liability  shall  in  some  way  be  limited,  such  an  arrange- 
ment or  agreement  will  not  be  sustained,  and  will  constitute  no  defense  to  the 
liability  of  the  subscriber,  as  it  appears  by  the  terms  of  his  subscription,  or 
to  the  liability  of  any  other  subscriber:  Atidermm  ▼.  NewocutU  efc  12. 12.,  12 
Ind.  376;  8.  0.,  74  Am.  Deo.  218;  Ifew  AJbcmifete,  R.  R.  t.  Fidd9t  10  Ind. 
187;  JTeMi t.  Lamar  /nt.  Ox,  80 HL  446;  a  C,  22  Am.  Rep.  199;  Jewdlv. 
Rodk  Rkter  Poper  Co.,  101  HI  57;  Chouteau  Ins.  Oa.  ▼.  Fl^  74  Mo.  286| 
Robimm  t.  PUUburgh  tU.  R.  R.,  32  Pa.  St.  334;  8.  C,  72  Am.  Dec  792| 
Swoftwtmt  ▼.  Mkkigan  eie,R.R.,2i  Mich.  389;  WaUoerr.  JMik  eie.  R.  R,, 
34  Miss.  245;  WhUe  Momtaini  R.  R.  t.  Eattnum,  34  N.  H.  124;  ComtecHcui 
efc.  R.  R.  T.  iSoOty,  24  Vt.  465;  a  €.,  58  Am.  Dec  181;  Upton  ▼.  TnbUeodk, 
91  U.  a  45.  Such  arrangements  are  a  fraud  upon  the  other  subscribers;  and 
if  they  are  oral,  the  additional  objection  exists  that  to  allow  them  to  be 
profed  would  be  to  Taiy  the  terms  of  written  contracts  by  parol  eridsncc 

A  subsoripticn  toooiporate  stock  will  not  be  invalidated  by  the  irresponsi* 
Inlity  of  other  subscribers  for  shares  necessary  to  be  subscribed  before  the  cr- 
geni»tion  of  the  corporation,  if  such  other  subseriptionb  were  made  and 
accepted  by  the  company  in  good  feuth,  the  subscribers  being  i^parently  re- 
sponsible: Pemohmyot  etc  R.  R.  t.  White,  41  Mc  512;  a  C,  66  Am.  Dec  257| 
nor  is  it  any  defense  to  an  action  upon  a  subscription  that  stock  had  been 
awarded  by  the  commissioners  to  persons  whose  names  were  not  on  the  stock- 
book:  Swartuxmt  y.  Michigan  etc.  R.  R,,  24  Mich.  389. 

A  subscriber  will  not  be  released  because  the  managing  agents  of  the  cor- 
poration have  violated  its  charter:  1  Morawets  on  Private  Corporations,  sees, 
115,  116;  Hanmbal  etc  Plank  Road  Co.  v.  Jfen^ee,  25  Ma  547;  Miteissippi 
etcR.R.Y.  Cross,  20  Ark.  443;  Smith  v.  TaUassee  etc  Plank  Road  Co,,  30 
Ala.  650;  Merrill  y.  OambU,  46  Iowa,  615;  Merrill  y.  Reaver,  Id.  646;  Merria 
V.  Reaver,  50  Id.  404;  TaggartY.  Western  Maryland  R,  R.,  24  Md.  563,  596; 
BoMem  Lifelns.  Js  T.  Co.  v.  Xomer,  5  Fla.  110;  S.  0.,  58  Am.  Dec  448;  nor  is 
it  a  defense  to  an  action  on  his  subscription  that  the  afiairs  of  the  corporation 
iiave  been  unwisely  managed:  1  Morawets  on  Private  Corporations,  sec  117; 
Hamada^Y.Indkmaeic  ITy,  9  Ind.  263;  Illinois  Grand  Trunk  R.  R.  y.  Cook, 
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t9  HL  237;  OhdkdmT.  SepiOiSc  Life  /im.  Ok,  86  M.  220;  Merra  ▼.  Seamr^ 

60  Iowa»  404.  And  the  mMapplioation  of  »  check  taken  upon  a  8abeeriptioii» 
by  paying  it  away  npca  the  private  debt  of  one  of  the  direoton,  will  nol 
Titiate  it^  if  otherwise  valid:  Orfxher  v.  Cram^  21  Wend.  211;  8.  O.,  34 
Am.  Dec  228.  A  8tookholder»  when  soed  for  a  call  upon  his  Bab6cription» 
wiU  not  be  allowed  to  dispute  the  neoeasity  of  the  call:  Chomtdou  Ins,  Co,  v. 
Fhjfdg  74  Mo.  286;  so  the  purpose  to  which  installments  on  sabsoriptions 
are  to  be  iq^Ued  constitates  no  oonditiaa  to  their  payment:  New  AJbatuff  efe. 
B,  R.  V.  FiMe,  lOInd.  187. 

Illegality  in  the  election  of  directors  cannot  be  set  np  as  a  defense  to  an 
action  upon  a  sabsoription:  Jclhiaon  t.  Oran^ofdnUle  efe:  12. 12.,  11  Ind.  280; 
Bakrigkt  t.  Logcmaport  etc  R.  R.»  13  Id.  404. 

Ihe  eflbct  upon  sabscriptions  of  a  subsequent  change  of  the  charter  d  a 
ootposation  is  considered  in  the  note  to  OommomoeaUk  ▼.  (M toi»  68  Am.  Deo. 
461;  and  see  eln  iu^  to  FrcmkUi^  Olaee  Co.  r.  AUxcmder,  9  Id.  100;  CoimeO' 
tkMi etc.  R.  R.  T.  Baae^^SSU.  ISh  PaeyieR.R,v.  Bughee^Uld.  236;  Jfat- 
Urn  T.  Peasacofa  efc.  R.  R.,  73  Id.  713,  and  needs  no  further  treatment  here. 

SuBsoKimomi  Obeaihsd  bt  Fbaud.  — Tlie  general  role  that  contracts  ob- 
tained by  fraud  maybe  avoided  by  the  injured  party,  ^^lies  to  subsoriptiona 
to  cosporate  stock:  Boone  en  Cofpctations;  1  Mciawets  on  Private  Oocpcra- 
tions,  sec  94;  note  to  FraMm  0km  Co.  y.  Alexamder,  9  Am,  1)^0.101;  Chrcm' 
gen'  Ine.  Oxt.  ^TWwer, 61  Ga. 661;  SdmUUmY.  Qrcmger^eie.  ln$,Oo.f  67  Id. 
146;  WeeiT.  CrmqfordmOkeUs.  T.  Co.,  19  Ind. 242;  Jfetend^r.  JTmn, 89I1L 896; 
Water  FoO^  iC^.  Ox  T.  iSaomoN,  68  Miss.  666;  ^Seima  e<e.  12.  i?.  v.  ^adarsoN, 
61Id.829;aeeJ(leata</fM.a».T.  aimsAonH2Mo.  App.206;  Ffeetady.  ^eis 
Jene^  Stone  Co.,  29  N.  J.  Eq.  188,  191;  Cmnimffham  v.  Edg^/iMete.  R.  R., 
2  Head,  23;  con^are  OoodrM  t.  Re^wMe,  81  HL  490;  Sdia^er  t.  Mie$ouH 
Home  Ine.  Co,,  46  N.  T.  248^  250;  and  the  remedy  may  be  either  affirmativa 
er  defensive;  but  a  subscriber  cannot  recover  back  the  amount  paid  by  him, 
if  there  are  daims  of  creditors  of  the  corporation  to  be  satisfied:  Turmr  v. 
6f«iVerf^efc./n0.Ca,  65Qa.640;  a  0.,  88  Am.  Bep.  801;  and  see  JSTamitoi 
V.  Qromg^  efc.  /as.  Co.,  eupra.  Hie  subscription,  however,  is  simply  Toid- 
able,  and  is  valid  until  disaffirmed:  Upton  ▼.  BnglOari,  8  DilL  496. 

Fraudulent  repreeentations  of  an  agent  or  officer  of  the  company,  whereby 
one  is  induced  to  subscribe,  must  have  been  made  within  thescope  of  his  an* 
thflrity  to  be  binding  on  the  corporation:  Btffalo  tic  R.  R.  r.  Dudley,  14 
H.T.336;  Ou$tarY.  Tiitewafe Oosefc. Co., 63 Pa. St.  881;  Fwet Nat. Bank y. 
Hwford,  29  Iowa,  679;  RiOe  t.  Etiter  de.  Mfg.  Cb.,  8  HL  App.  88;  Rhxe  v. 
MetOgomery  etc  Plank  Road  Co.,  30  Ala.  92. 

All  the  elements  of  a  fraoduleat  representation  mnst  eodst  in  order  to  avoid 
a  snbsciiption,  as  well  as  any  other  contract.  Thus  therepreeentation  mnst 
be  the  affirmation  of  some  faot^  and  not  the  expression  of  an  opinion,  or  the 
statement  of  matter  of  law:  Clem  v.  NeweaeOe  eie.  R.R.,9  Ind.  488;  S.  0., 
68  Am.  Bea  668;  Hew  Albaetg  etc  R.  R.  r,  Fldie,  10  Ind.  187;  Bakright  v. 
Logmwport  etc  R.  R.,  18  Id.  404;  Hardy  v.  Merriweather,  14  Id.  208,  206; 
Blek  T.  Bra^ard,  17  Id.  490;  Brownhe  t.  Ohh  etc  R.  R.,  \H  TA.  e»,  72; 
Wiffid  V.  BAdbifR.  R.,  16  B.  Men.  4;  a  C,  63Am.  Dea  622;  VidBebmrg  etc 
R.R.r.J£eKem,  12  La.  Ann.  638;  Hughee  y.  Antktam  Mfg.  CkK,84Md.  816w 
829;  roOer  r.  MobOeetc  R.  R.,  84  Miss.  246;  SebnaetcR.  R.  v.  Andermm, 

61  Id.  829;  OrtganCettkrciR.  R.  ▼.  Scoggin,  8  Or.  161;  Uptm  v.  Tribikod^  91 
U.  &  46w  It  musti  of  oonrssb  be  fdse  in  fact:  Sehma  etc  R.  R.  r.  Ander- 
eon,  enpra;  it  mnst  have  been  with  a  fraudulent  intent:  Id.;  Salem  MiUdam 
Corp.  V.  iibpei^  9  Pick.  187;  &  O.,  19  Am.  Dec  863;  and  it  must  have  been 
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f«IM  19QQ  by  tha  rabMribtr,  mider  tiifih  oiroiUDituMM  tl^ 

nly  OQ  h:  AnM  T.  TWifM  el&  P2Mb  SbMi  Cb.,  80  AliL 

T.  Amdmmm,  mtpra;  Ortgon  Omini  ILlLr.  Scoggk^  mipra:  Amhmm  t.  OU9 

«fc.  J?.  i2.,  14Iiid.l60. 

Hm  right  to  KToid  »  mbter^tioa  indeoed  bj  fraud  maj,  it  ahould  ba  bo- 
tioed,  ba  banad  by  laobaa:  Upkm  t.  TribOcodt,  91  U.  &  46;  (%  Aonik  t. 
AviM;  71  Qa.  797. 

ScAsun  OF  LonrATioiiB  to  Au'cuims  oh  SuMQuniOM.  -—A  riffist  of  ai^ 
tSon  to  raoQfrar  inataUnMota  ol  a  anbaor^tun  to  ooipofata  atock  doaa  not  a^ 
enm^  it  ia  bald,  until  a  oaU  ia  made^  and  tfaa  atatnta  ol  linritttinna  doaa  not 
b^gin  to  mn  onta  that  tima:  (Xbmm  t.  Coknnbia  tie.  7.  Ok,  IS  Ohio  St.  386. 
80  it  la  bald  that  atockholdara  in  a  bank  oannot  oppoaa  tha  atatnta  of  limita- 
tiona  to  tha  claim  of  oraditora  to  haTo  tha  atook  paid  up,  it  baing  a  oonthming 
trust  and  oonfidenoa  to  whioh  tha  atatnta  had  no  appUoation:  Papte  t.  Btii» 
Jard^  23  Miaa.  88;  S.  a,  65  Am.  Dao.  74.  Bnt  in  PannaylTania  tha  rolo  i% 
that  althoogh  tha  atatnta  doaa  not  bagin  to  nin  againat  a  anbacription  nntil  a 
oaU  haa  baan  mada,  yat  tha  oaU  mnat  ba  mado  within  aiz  yaan,  or  tha  deUy 
■atiafactorily  aooonntad  for,  or  alaa  araoofary  on  tha  anbaeription  it  barrad: 
Fktabmrgkete.  S.  S.  r.Bpen,  82  Fa.  St  82;  &  a,  72Am.  Dao. 770;  MeOiUI^ 
T.  PUUbmgh  «(&  i2.  JK. ,  82  Fa.  St.  26;  FUtimgh  €to.B.B.r.  Chrakam^  36  Id. 
77;  a  a,  2  Grant  Oaa.  268. 

Broppil  to  Dnrr  CcauoajLtm  EnwamaK^A  anbaoribar  to  oorporata 
atock  la  aatqppad  by  hia  anbaoription  from  danying  tha  arlatanoa  of  tha  cor- 
poration In  an  action  againat  hhn  on  hia  anbaoription,  cr  on  a  nota  cr  bond 
gtran  for  tha  aama:  Wcodr.  Ooom  <Cft  K.  iK.,  82  Ga.  278;  €hodHt^T,B€i^ 
mld$,  31  m.  490;  497;  ^imImnit.  NmrnUth  <te.  B.  B..  12  Ind.  876;  a  a, 
74  Am.  Dao.  218;  BrowfOm  T.Okh€k.B.  B.,  18  Ind.  68;  Wif^r.  Shdbf 
B.  B.,  16  B.  Mon.  4;  a  0.,  68  Am.  Dao.  622;  Ohetier  OUm  Co.  t.  Dmoej^,  16 
ICaaa.  94;  a  0.,  8  Am.  Dao.  128;  BtmeifY.  ffooper,  35  Md.  15;  S.  C,  6  Am. 
Bap.  350;  SwartwmiT.Mkkigmeie,  B.B.,UMisili.969i  Parker  r.  Northern 
Cfemlruleic  B.B.,2Zld.  23;  TardY.  Paeyic MuL  Im.  Co.,  ION.  J.  Eq.  480; 
a  a,  64  Am.  Dao.  467;  IhUd^  OeUm  Mam.  r.  Dairie.  14  Johns.  238;  a  a» 
1  Iim.l}9ii.4S»i  BUukBioereic.B.B.Y.(nmiie,2&lSi.Y.9»l  SodmBii^^ 
B.B.T.  ffamUn,  24  Hnn,  390;  CfhObr.  Ufkm,  95  U.  a  665^  667;  a/orUoH 
if  ha  takaa  an  aotiTa  intarast  hi  tho  aflbira  d  tha  corporation!  Ikmbmy  etc 
B.  B.  T.  Witeom,  22  Ckmn.  435;  Pkamm  Weertkomekig  Ch.  t.  Badger,  67  K.  Y. 
294;  AiteT.Aferete.i(^.CD.»3IIL  App.83;  and  aaa  ^010  JJonqMyUrv  CbilraJ 
B.B.T.  Jotmeon,  30  K.  H.  890;  a  €.»  64  Am.  Dao.  390;  bat  it  la  hald  that 
nntQ  tha  statutory  requiraments  to  organise  a  cofporation  hava  baan  compliad 
with,  a  anbaoribar  to  the  artiolea  of  ftssooiation  la  not  estopped  to  deny  tha 
aristanna  of  tha  corporation:  Indkmapolie  Furnace  etc.  Ch.  r.  Herhimar,  46 
Ind.  142;  ^efaonT.  Blakeg,  47  Id.  38,  40;  Beedr.  Bkhmond etc  B.  B.,SOld. 
842;  BOAqfY.  Brown's  etc  Maekkie  Ob.,  68  Id.  388.  And  if  an  organiatioD 
la  completed  where  there  la  no  law,  or  an  nnconstitntional  law  anthosiaig  an 
organimtion  aa  a  corporation,  tha  doctrine  of  estoppel  does  not  apply:  Aot* 
Con  T.  OindnnaH  €«&  JL  i2.,  16  Id.  276;  a  a,  79  Am.  Dec  48a 
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Statb  ex  BEL.  Leal  v.  Jonbb. 

m  irov  Void  sr  Bmuos  or  Qifnsioir  to  Orm  Nona  nur  Lr 
WAS  TO  Tin  Plaob. 

HAT  BMom  Vaoakt  sr  QmcfeE's  AsAimomfiMT  akd  Bu otal 
from  the  steto,  and  thi%  without »  judicial  deolantion  of  the  Taoanoy. 

TAOAXT  OmOB  XAT  BB  FlLLlD    BT  BUKITIOV  AlTD  AnODfTiaNT  BDOU 

JosKJiAL  DiOLAXATioir  OF  Vaoaitot  It  proooiod,  whore  it  appean  primm 
/ode  thataoticroTeots  haTo ooonrred  rab jootiiig  the  oflioo  to suohadoo- 
laiation  of  vacanoy;  botif  tho  penonaoaelootad  or  appointed,  in  attempt- 
ing to  take  poaaeMion  of  the  office,  be  reaifted  by  the  prerioiu  inoumbent^ 
he  win  be  compelled  to  try  the  rij^t  in  acme  mode  prescribed  by  the  law. 
VnaoH  Blbotbd  ob  Apioibtid  to  Omoi  bdobb  It  u  Juiooiallt  Dm* 
GLABXD  Vaoaht  XAT  Tasb  FoooMioir,  if  he  finda  the  office  in  iad 
▼acant,  and  can  take  poaaearion  unconteeted  by  the  former  incumbent; 
Mid  aa  long  aa  hO  remalna  in  poaiewion,  he  will  beanoffioerib/tob;  and 
ahoold  the  former  incumbent  never  appear  to  conteat  hia  rl^t,  he  will 
be  xigvded  aa  having  been  an  offioer  de  faOo  and  <ie  jmt;  hot  if  the  for- 
mer jncnmbent  appear,  the  burden  ia  upon  him  of  prooeeding  to  onat  the 
liMB  aetnal  incumbent;  and  if  in  aneh  proceeding  it  ia  made  to  appear 
that  facta  had  occurred  before  the  i^pointment  or  election  Jnatillylitg  n 
Jududal  declaration  of  a  Tacanoy,  it  will  then  be  dedaied  to  have  eziela^ 
and  the  eleotiflo  or  appointment  will  be  held  to  hare  be«i  valid* 

llAaBAXus.    The  ftMrtB  aie  stated  in  the  opinion. 

D.  S.  Major y  for  the  appellant 

McDonald  and  Eoaehe^  for  the  appellee. 

By  Conrt,  PsBKim,  J.  In  Jnly,  1861,  Ellas  T.  Oroslqr  wai 
anditor  of  Dearborn  Coanty,  Indiana.  On  the  eeventeenth 
day  of  that  month  he  abandoned  the  office  and  removed  from 
the  state. 

At  the  annoal  election,  in  October  following,  William  Leal 
became  a  candidate  for  the  office  of  auditor  of  Dearborn 
Coonty,  and  received  1,128  votes,  being  the  highest  number 
east  tat  a  candidate  for  that  office;  but  the  clerk  of  the  circuit 
court  of  the  county,  Samuel  L.  Jones,  refused,  within  twenty 
days,  and  still  refuses,  to  certify  the  vote  for  the  candidates 
for  the  office  of  auditor,  at  said  election,  thouf^  there  was  no 
contest,  to  the  secretary  of  state,  whereby  the  relator  was  pre- 
vented from  obtaining  a  commission  for  the  office  to  which  he 
claims  to  have  been  elected.  This  suit  was  instituted  to  obtain 
a  mandate  compelling  the  clerk  to  make  and  transmit  the 
oertificate. 

A  demurrer  to  the  complaint  was  sustained,  and  the  man* 
date  refiised,  on  the  two  grounds  that  no  notice  of  the  election 
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for  an  auditor  of  tbe  ooonty  was  giyen,  and  that  there  was  no 
▼acanp7  capable  of  being  filled  at  tbe  election. 

It  was  the  duty  of  the  clerk  to  certify  the  votes  to  the  secre- 
taiy  of  state:  1  Oavin  &  Hord,  p.  812,  sec.  38;  and  this,  with- 
out regard  to  the  legality  of  the  election.  The  duties  of  the 
derk  are  ministerial,  not  judicial:  Brower  v.  (y Briefly  2  Ind. 
423;  1  Gavin  &  Hord,  306,  note.  Still,  where  it  is  manifest 
that  the  election  held  was  void,  a  court  will  not  compel  a  min- 
isterial officer  to  perform  a  useless  act:  Beat  v.  iZ^y,  17  Ind. 
654;  S.  C,  18  Id.  346.    Is  it  so  manifest  in  this  case  7 

Tlie  election  for  auditor  was  not  vdd  by  the  omission  to 
give  notice  that  it  was  to  take  place:  People  v.  CavoleSj  13  N.  Y« 
850. 

The  election  may  have  been  valid,  if  the  office  had  been 
vacant  twenty  days  or  upward,  at  the  day  of  the  election.  Wo 
say  it  may  have  been,  not  that  it  necessarily  was;  circum* 
stances  may  control  the  validity  of  any  election. 

Does  the  complaint,  in  this  case,  then,  show  prima  facie  that 
a  vacancy  existed  in  the  office  of  county  auditor  of  Dearborn 
County  twenty  days  before  the  annual  October  election  for  1861? 
A  vacancy  may  so  occur  in  an  office  as  to  require  it  to  be  filled 
at  a  succeeding  annual  election,  by  the  acceptance  by  the 
incumbent  of  another  incompatible  office:  Ind.  Dig.  599;  by 
the  expiration  of  the  current  term  of  the  incumbent:  Biddle 
V.  WiUardy  10  Ind.  62;  by  the  death  of  the  incumbent:  Peo- 
fie  V.  Coujieij  supra;  see  State  v.  Pidgeon^  8  Blackf.  132;  by  the 
removal  of  the  incumbent  from  the  office  by  legal  proceedings; 
by  the  voluntary  removal  of  the  incumbent,  living,  from  the 
township,  county,  or  state,  as  the  case  may  be;  and  this  with^ 
out  a  judicial  declaration  of  the  vacancy.  Tins  is  expressly 
ruled  in  Hedley  v.  Board  of  CommisHonerBj  4  Id.  116,  as  we 
understand  that  case.  The  constitution  and  statutes  of  the 
state  require  county  officers  to  be  residents,  and  to  attend  to 
their  duties  at  the  county  seat. 

We  think  the  demurrer  should  have  been  overruled,  and  the 
defendant  required  to  answer.  An  additional  observation  or 
two  may  be  justified. 

We  think  the  following  propositions  are  dedudble  from  the 
judicial  decisions  of  the  supreme  court  of  Indiana: — 

1.  Where  it  appears,  prima  faciey  that  acts  or  events  have 
occurred  subjecting  an  office  to  a  judicial  declaration  of  being 
vacant,  the  authority  authorized  to  fill  such  vacancy,  suppos- 
Ing  the  office  to  be  vacant,  may  proceed,  before  procuring  a 
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judicial  dedaration  of  fhe  yaoanoyy  and  appoint  or  elect,  ao- 
oording  to  the  forms  of  law,  a  person  to  fill  such  office;  bat  i( 
when  such  person  attempts  to  take  possession  of  the  office,  he 
is  resisted  by  the  previous  incombenty  he  will  be  compelled  to 
try  the  right,  and  oust  such  incumbent^  or  tail  to  oust  him,  in 
some  mode  prescribed  by  law;  2.  If  such  elected  or  appointed 
person  finds  the  office,  in  t&ctj  vacant,  and  can  take  possession, 
uncontested  by  the  former  incumbent,  he  may  do  so,  and  so 
long  as  he  remains  in  such  possession,  he  will  be  an  officer 
de  facto;  and  should  the  former  incumbent  never  appear  to 
contest  his  right,  he  will  be  regarded  as  having  been  an  officer 
dsfado  and  de  ji*re;  but  should  such  former  incumbent  appear, 
after  possession  has  been  taken  against  him,  the  burden  of 
proceeding  to  oust  the  then  actual  incumbent  will  fSall  upon 
him;  and  if  in  such  proceeding  it  is  made  to  appear  that  fiu^ts 
had  occurred  before  the  appointment  or  election  justifying  a 
{udidal  declaration  of  a  vacancy,  it  will  be  then  declared  to 
have  existed,  and  the  election  or  appointment  will  be  held  to 
have  been  valid:  See  State  v.  ZVusteea  cf  Vineennee  Univemty^ 
6  Ind.  91,  in  addition  to  authorities  dted. 

Thejudgmentisreversedy  with  costs.    Cause  remanded  for 
fiirther  proceedings. 


Kozm  OF  BLSomnr^  maroja 'Bmmmuatt  8m  Pnfkmnl  MdCmer. 
ireOwv  70  Am.  Deo.  764.  The  principal  osteiielted  in  OilryX^ayeCfeT. 
AMi^  00  Ind.  288,  to  the  pdnt  th»t  if  an  eleotion  ia  olharwiae  iegii]ar»  the 
wast  of  any  notioe  thereof  previo«idygiv«n»wiU  not  inTalidftte  it. 

OwwBom  wnx  Bioomb  Vaoavt,  mider  the  laws  ol  Tndiana»  if  the  inonm- 
bent  aooepta  another  inoomp«feible  cffioes  Kerr  r.  J<me$f  19  LuL  860;  or  by 
famondfromtheooiiniyoratetei  Fonfay  t.  iStoCe^  27  Id.  241;  J&viMf  t.  ^Stoft^ 
47  Id.  626.    The  prino^  oaae  it  an  an^oriiy  for  the  foregoing. 

Thi  psdoipal  casi  »  BBFBBBSD  TO  in  StateexrO.  Oomwdlr.  Atten,  21 
Ind.  621»  on  the  point  thftt  an  eleetioa  to  an  oflioe  ia  valid,  if  a  Taoanoy  ex- 
kk^  proper  to  be  filled  by  eleotiony  at  the  date  of  eleotion;  in  Leech  t*  8ttUe^ 
78  Id.  673;  on  the  point  whether,  when  an  office  ia  filled  by  an  officer  de/adie 
having  oolor  d  right  and  the  inirisnia  of  title^  the  office  can  be  aaid  to  haTc 
be«i  ▼acant;  ao  as  to  anthcriae  the  electioo  of  another  in  the  aheenoe  of  any 
pfoper  proceeding  to  have  the  supposed  yacancgr  adjudged;  and  in  Mowbrap 
T.  Siaiep  88  Id.  829,  on  the  point  that  where  a  city  ooonoil  dedacee  the  office 
of  treasnrer  Tacanti  and  i^^points  oojo  to  fill  the  vacancy,  the  treasorer  ao* 
foiesdng,  the  appointee  becomes  treasurer  de  /ado.  It  is  cited  in  Leach  ▼. 
Caeeidiff  23  Id.  450^  to  the  point  that  when  it  is  made  apparent  to  the  conrt 
that  a  person  is  in  possession  of  the  office  of  sdhodl  tmstecb  it  can  properW 
sonq^  the  auditor  to  reccgniBc  him  as  trustee,  by  drawing  a  warrant  in  his 
faivor  for  school  funds,  but  having  done  that;  its  duty  in  that  case  ended;  in 
thmmieekmere  qfBotme  Co.  v.  Siate,  61  Id.  887,  to  the  point  that  a  commission 
by  the  governor,  is  at  most  merely  prkna/aeie  evidenoi 
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U  thalMli  Moited  iailiMid  ii  not  ooodiuifs;  in  Ortffoty  r.  Siate,  9i  Id. 
t89,  to  tha  point  thftt  thadflrkof  thA  oiivoit  ooort  winot  boTwttdwitli 
^ldioial  iBBOtiaM;  and  in  Ate*  T.  r«iiB«««»  90  U.  n%  tiM  I 
bj  FitUM^  J.,  !■  q«oltd  with  apfMifaL 


JONBS   t;.   DOBB« 

€V  Hon  n  vor  Mwppctd  bt  hbi  BsPBMnTAxmm  mado  to  tha 
holdar,  aft«  ha  haa  baooma  tfaa  ownar  tfaaraol^  to  tha  affBot  thftt  tht 
nota  ia  all  rights  and  woold  ba  paid;  nor  ia  tha  makar  bound  by  i 
rapwiaantatioai,  when  lapaatad  by  tha  holder  to  ona  to  idiom  ha 
thai 


Acnoii  to  fbredooe  a  mortgage.  The  Uds  tm  stated  in  the 
opinioiL 

Bradley  and  Woodward^  for  fhe  appeUante. 

M.  E.  Farrandj  for  fbe  appellee. 

By  Court,  Davison,  J.  The  appellee^  who  was  the  plaintiff, 
brought  an  action  against  Balinda  Jones  to  foreclose  a  mort- 
gage on  the  west  half  of  the  northwest  quarter  of  section  16, 
in  township  85  north,  of  range  6  east,  in  Porter  County.  The 
mortgage  bears  date  April  15, 1856,  and  was  executed  by  the 
defendant  to  one  Thomas  Englin,  to  secure  the  payment  of  a 
note  for  two  hundred  dollars.  It  is  averred  in  the  complaint 
that  Englin,  by  indorsement,  assigned  the  note  and  mortgage 
to  one  Absalom  Leonard,  who  indorsed  them  to  the  plaintiff. 
The  defendant  answered:  1.  By  a  denial;  2.  That  the  note, 
the  payment  of  which  is  secured  by  the  mortgage,  was  given 
for  a  part  of  the  purchase-money  of  the  above-described  real 
estate,  which  at  the  time  it  was  given  was  sold,  and  by  deed 
in  fee  conveyed  by  Englin  to  the  defendant;^  and  that  Englin, 
the  grantor,  in  and  by  said  deed,  covenanted  that  he  was  law- 
fblly  seised  of  the  premises;  that  he  had  good  right  to  convey; 
that  they  were  unencumbered;  and  that  he  would  warrant  and 
defend  the  title  to  the  same  against  all  claims,  etc.  Of  these 
covenants  six  breaches  were  alleged.  The  third  and  fourth 
were  withdrawn  before  the  cause  was  submitted  for  triaL  The 
first,  second,  fifth,  and  sixth  are  as  follows:  1.  That  thd  grantor 
was  not  lawfully  seised,  etc.,  and  had  not  good  rif^t  to  sell 
and  convey,  etc.;  2.  That  he  had  no  title  to  the  land;  5.  That 
the  same,  at  the  time  of  the  conveyance,  was  owned  by  the 
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Fort  Wayne  and  Chicago  Railroad  Company,  and  that  com- 
pany still  owns  it;  6.  That  when  the  conveyance  was  made, 
the  land  was  encumbered  by  a  deed  for  the  rif^t  of  way  over 
and  across  the  same,  executed  to  the  Fort  Wayne  and  Chicago 
Railroad  Company  for  the  use  of  said  company,  and  that  after 
the  defendant  received  said  conveyance,  the  company  entered 
upon  and  took  possession  of  a  part  of  the  land,  to  wit,  four 
acres,  worth  1150,  and  constructed  thereon  her  railroad,  and 
in  the  construction  thereof  has  made  large  embankments  and 
excavations  of  earth,  to  the  damage  of  the  land  and  of  the  de- 
fendant two  hundred  dollars,  etc. 

The  plaintiflTs  reply  to  the  an^er  consists  of  a  general  de- 
nial, and  four  special  paragraphs.  The  defendant  demurr^ 
to  the  second,  third,  fourth,  and  fifth  paragraphs.  To  the  sec- 
ond the  demurrer  was  overruled,  but  sustained  as  to  the  others. 
The  issues  were  submitted  to  the  court,  who  found  for  the 
plaintiff,  and  having  refused  a  new  trial,  rendered  judgment, 
etc. 

The  second  reply,  to  which  the  demurrer  was  overruled,  is 
is  follows:  ^And  the  plaintiff  says  that  before  he  purchased 
the  note  from  Absalom  Leonard,  as  stated  in  the  complaint, 
the  defendant  represented  to  Leonard  that  said  note  was  all 
right  and  just,  and  that  she  would  pay  it  as  soon  as  she  could, 
and  claimed  no  set-off  or  other  defense  to  the  same;  that 
Leonard,  when  he  sold  the  note  to  the  plaintiff,  informed  him 
of  the  representations  of  the  defendant  respecting  the  note,  and 
the  plaintiff,  believing  said  representations  to  be  true,  and  re- 
lying upon  them,  purchased  it  of  Leonard;  wherefore,''  etc. 

Was  this  reply  sufficient  to  avoid  the  answer?  If  the  repro- 
lentations  and  promises  set  up  in  the  reply  had  been  made  to 
Leonard,  when  he  was  negotiating  for  the  purchase  of  the  note, 
and  he  had  acted  upon  them,  the  defendant  would  have  been 
estopped  from  setting  up  any  defense  to  its  validity,  because, 
in  that  case,  her  admissions  and  representations  would  have 
constituted  a  valid  estoppeL  And  the  same  would  be  true 
had  they  been  made  by  her  to  the  plaintiff,  at  the  time  he 
purchased.  But  these  representations  were  made  after  Leon- 
ard had  bouf^t  the  note.  He  was  not,  in  respect  to  his  pur- 
chase, in  any  degtee  influenced  by  them,  and  the  result  is,  they 
constituted  no  estoppel  in  his  fovor.  I^  then,  the  declarations 
were  not  an  estoppel  in  Leonard's  fovor,  no  statement  of  his 
could  make  them  an  estoppel  when  pleaded  by  his  assignee. 
The  reason  for  this  conclusion  is  obvious.    The  statements  d 
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Leonard  are  bis  own  statements,  not  the  statements  of  the 
defendant,  and  the  plaintiff  was  not,  therefore,  authorized  to 
rely  upon  them.    The  demurrer  should  have  been  sustained. 
The  judgment  is  reversed,  with  costs.    Cause  remanded. 


MaKSR  OV  Hon  U  not  KwOPFKD  BT  HD  BSFBUSllTATIOMSBiadetotlM 

koldar  after  ha  bjw  beoome  the  owner:  Windle  v.  Camadaif,  21  Ind.  Stfif 
SiMlmmm  t.  Thomoi,  S9  Id.  S80;  Beagan  t.  Badleifp  67  Id.  (ttS;  (hmmm  t. 
jr«y,  68  U.  SM^  aU  dtbg  the  prindpia  OMe. 


Johns  v.  Statb. 

[19  noUAlUt  «L] 

WMXt  nr  Omi  Sxat^  to  Osmi  Oommdiid  ir  Av* 
anaatf  OAmroT  n  PmimutD  thbbdok  m  the  etste  nhun  the  orimo 
was  eonmiitted;  althon^^  the  laws  of  the  latter  state  pto?ide  that 
''•very  penoDy  beiiig  without  this  state,  oommittaig  or  oonsnminatins 
an  oflsose  by  an  agenti  or  meaiis  within  the  state,  ii  liable  to  be  ponished 
1^  the  laws  thereof  in  tho  same  manner  as  if  he  were  preeent^  and  had 
oommenoed  and  ^<«wn»T*Tntvtti1  the  ^^^PpHf*  within  the  state.*' 


Indictment  for  larceny.    The^opinion  states  the  UhAb. 
D.  KUgorej  for  the  appellant 

(hear  B.  Hardy  attomey-generaly  Walter  Mareh^  Jolm  P. 
Ktbbeyj  and  W.  A.  PeelUj  for  the  state. 

By  Coturt,  Wordbn,  J.  On  the  night  of  the  4th  of  Febm- 
ary,  1862,  the  ofSce  of  the  treasurer  of  Jay  County  was  broken 
open,  and  a  large  amount  of  money  stolen  therefrom.  Johns, 
the  appellant,  together  with  three  others,  was  indioted  for  the 
laroeny.  Upon  trial,  the  appellant  was  oonvicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary. 

At  the  proper  time,  the  appellant  asked  the  following  charge, 
which  was  applicable  to  the  evidence,  and  was  refused,  vis.: 
'^  If  the  defendant  did  nothing  more  than,  at  a  time  previous 
to  the  commission  of  the  crime  charged  in  the  indictment,  to 
counsel  with  and  encourage  Barker  and  Blackburn,  in  the 
state  of  Ohio,  to  come  to  Indiana,  and  commit  the  laroeny 
charged  in  the  indictment,  and  was  not  himself  in  Indiana  at 
the  time  the  offense  was  committed,  or  nearer  the  place  than 
the  city  of  Dayton,  state  of  Ohio,  he  should  be  acquitted  on 
this  indictment." 

In  determining  whether  the  conviction  can  be  sustained, 
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two  questions  arise:  1.  Whether  an  aoceesaiy  before  the  fact 
can  be  convicted  on  the  indictment  for  the  larceny,  to  which 
he  was  thus  accessary;  and  2.  Whether  he  can  be  convicted 
where  the  acts  done  by  him,  making  him  sach  accessaiy,  were 
committed  without  the  limits  of  the  state.  If  either  of  these 
questi<ms  shall  be  determined  against  the  state,  the  judgment 
must  be  reversed. 

From  the  view  which  we  take  of  the  second  question,  it  will 
be  unnecessary  to  pass  upon  the  first,  but  a  few  observations 
may  be  made  upon  it,  having  some  bearing,  incidentally, 
upon  the  second*  At  common  law,  an  accessary  before  the 
fiict  must  have  been  charged  as  such,  and  not  as  principal; 
and  he  could  not  be  convicted,  except  jcintiy  with  or  after  the 
principal,  whose  acquittal  acquitted  him:  1  Bishop's  Crim. 
Law,  sees.  467,  468.  But  our  statutes  have,  for  many  pur- 
poses, abrogated  all  distinction  between  prinoipal  and  aooes- 
sary.  Thus  the  forty-ninth  section  of  the  act  ooooeming  crime 
and  punishment  (2  R  8. 1852,  p.  422)  suligeots  persons  aid- 
big  or  abetting,  etc.,  in  the  commission  of  crime  (felonies),  to 
the  same  punishment  prescribed  for  principals;  and  the  fifty- 
first  section  enacts  that  they  may  be  indicted  and  convicted 
befoire  or  after  the  principal  offender  is  indicted  and  convicted. 

The  sixty-sixth  section  of  the  act  regulating  practice  in  crim- 
inal cases,  provides  that,  "  any  person  who  counsels,  aids,  or 
abets  in  the  commission  of  any  ofiense  may  be  charged,  tried, 
and  convicted  in  the  same  manner  as  if  he  were  a  principal" 
The  terms  of  this  section  are  clear  and  explicit,  and  if  valid, 
would  seem  to  authorize  the  conviction  of  an  aocessary  before 
Uie  fact  on  an  indictment  charging  him  with  the  prinoipal 
offense. 

But  in  the  Bill  of  Bights  (Const,  art  l,sec.  18)  it  is  de- 
clared that,  "in  all  criminal  prosecutions  the  accused  shall 
have  the  ri^t  ....  to  demand  the  nature  and  cause  of  the 
accusation  against  him,  and  to  have  a  copy  thereof."  Whether, 
where  the  state  seeks  a  conviction  on  the  ground  that  the  ac- 
cused is  an  accessary  before  the  fact,  an  indictment  which 
charges  him  as  principal,  sufficiently  apprises  him  of  the 
*' nature  and  cause  of  the  accusation,"  is  a  question  which 
we  leave  open,  it  being  unnecessary  to  determine  it  Where 
it  shall  become  necessary  to  determine  it,  the  court  will  un- 
doubtedly have  the  benefit  of  a  full  discussion  of  the  question, 
by  counsel,  on  both  sides. 

We  pass  to  the  second  question:  Can  a  person  who|  out  of 
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the  state,  beoomes  an  accessary  before  the  hct^  to  a  felony 
committed  within  the  state,  be  ponished  by  oor  laws? 

The  state  relies  upon  the  following  provision  of  oor  statute, 
tIs.:  ^'  Byery  person,  being  without  this  state,  committing  or 
oonsnmmating  an  offense  by  an  agent,  or  means  within  the 
state,  is  liable  to  be  punished  by  the  laws  thereof,  in  the  same 
manner  as  if  he  were  present  and  had  commenced  and  con- 
summated the  offense  within  the  state'':  2  R.  S.  1852,  p.  861, 
sec.  2. 

Before  undertaking  to  give  this  provision  an  interpretation, 
we  will  advert  to  some  general  prbidples  that  will  aid  us  in 
doing  so.  It  may  be  assumed,  as  a  general  proposition,  that 
the  criminal  laws  of  a  state  do  not  bind,  and  cannot  affect, 
those  out  of  the  territorial  limits  of  the  state. 

Each  state,  in  respect  to  each  of  the  others,  is  an  indepen- 
dent sovereignty,  possessing  ample  powers,  and  the  exclusive 
right  to  determhie  within  its  own  borders  what  shall  be  toler- 
ated and  what  prohibited;  what  shall  be  deemed  innocent  and 
what  criminal;  its  powers  being  limited  only  by  the  Federal 
Constitution,  and  the  nature  and  objects  of  government. 
While  each  state  is  thus  sovereign  within  its  own  limits,  it  can- 
not impose  its  laws  upon  those  outside  of  the  limits  of  its  sov- 
ereign power.  Our  own  constitution  has  expressly  fixed  the 
bounduies  of  its  sovereignty.  It  provides,  after  having  de- 
fined the  geographical  boundaries  of  the  state,  that  '^  the  state 
of  Indiana  shall  possess  jurisdiction  and  sovereignty  co-exten- 
sive with  the  boundaries  declared  in  the  preceding  section; 
and  shaU  have  concurrent  jurisdiction  in  dvil  and  criminal 
oases  with  the  state  of  Kentucky  on  the  Ohio  Elver,  and  the 
state  of  Illinois  on  the  Wabash,  so  fitr  as  said  rivers  form  the 
common  boundary  between  this  state  and  the  said  states  re- 
spectively ":  Const,  art  14,  sec.  2. 

But  while  it  is  clear  that  the  criminal  law  of  a  state  can 
have  no  extraterritorial  operation,  it  is  equally  clear  that  each 
state  may  protect  her  own  citizens  in  the  enjoyment  of  life, 
liberty,  and  property,  by  determining  what  acts,  within  her 
own  limits,  shall  be  deemed  criminal,  and  by  punishing  the 
commission  of  those  acts.  And  the  right  of  punishment  ex- 
tends not  only  to  persons  who  commit  infractions  of  the  crim- 
inal law  actually  within  the  state,  but  also  to  all  persons  who 
commit  such  infractions  as  are,  in  contemplation  of  law, 
within  the  state. 

Decided  cases  will  illustrate  the  last  proposition.    The  case 


Digitized  by  VjOOQIC 


Not.  1862.]  John/i  «.  State.  411 

of  People  ▼•  Adam$f  8  Denio,  190  [45  Am.  Deo.  468],  was  om 
in  which  this  sabjeet  underwent  a  full  discussion  and  exam- 
ination.  It  was  there  held  that  a  person  who,  in  the  state  of 
Ohio,  made  certain  £alBe  repreeentationSi  by  means  of  which 
he  obtainedy  throogh  innocent  agents,  goods  in  the  city  of  New 
York,  was  guilty  of  a  yiolation  of  the  laws  of  the  latter  state, 
and  could  be  there  punished.  The  case  goes  upon  the  ground 
that,  as  the  agents  throuf^  whom  the  goods  were  obtained  were 
innocent,  the  party  thus  malring  the  representations,  and 
through  such  agents  obtaining  the  goods,  must  be  regarded  as 
the  principal  in  the  crime,  and  therefore,  that  personal  presence 
in  New  York  was  not  necessary.  The  court  say:  '' Personal 
prpeence  at  the  place  where  a  crime  is  perpetrated  is  not  indis- 
pensable to  make  one  a  principal  offender  in  its  commission. 
Thus  where  a  gun  is  fired  from  the  land  which  kills  a  man  at 
sea,  the  offense  must  be  tried  by  the  admiralty,  and  not  by  , 
the  common-law  courts;  for  the  crime  is  committed  where  the 
death  occurs,  and  not  at  the  place  whence  the  cause  of  death 
proceeds.  And  on  the  same  principle,  an  offense  committed 
by  firing  a  shot  from  one  county,  which  takes  effect  in  another, 
must  be  tried  in  the  latter,  for  there  the  crime  was  committed; 
1  Chitty's  Crim.  Law,  155, 191;  UniUd  States  y.  Davis,  2  Sum. 
486.  In  such  cases,  the  offender  is  the  immediate  actor  in  the 
perpetration  of  the  crime,  although  not  personally  present  at 
the  place  where  the  law  a^udges  it  to  be  committed.  .He  is 
there,  however,  by  the  instrument  used  to  effect  his  purpose, 
and  which  the  law  holds  sufficient  to  make  him  responsible  at 
that  place  for  the  act  done  there. 

^^  But  crimes  may  be  perpetrated  through  the  instrumental- 
ity of  living  agents,  in  the  absence  of  the  principal,  and  our 
law  books  are  full  of  such  cases.  Where  poison  is  knowingly 
sent,  to  be  administered  as  medicine  by  attendants  who  are 
ignorant  that  it  is  poison,  and  death  ensues,  the  person  who 
thus  procures  the  poison  to  be  taken  is  guilty  of  murder.  So 
where  a  child  without  discretion,  an  idiot,  or  a  madman,  is  in- 
duced by  a  third  person  to  do  a  felonious  act,  the  instigator 
alone  is  guilty,  and  although  not  personally  present  at  the  per- 

•  petration  of  the  crime,  he  is  a  principal  felon But 

where  the  agent  is  a  guilty  actor  in  the  commission  of  the 
felony,  the  law  makes  him  the  principal  offender,  and  the  one 
by  whom  he  was  employed,  or  instigated,  is,  if  absent,  but  an 
accessary  befixre  the  £Eu>t."  The  case  of  King  v.  BrisaCy  4  East, 
16i  cited  in  PeopU  v.  Adam$,  8  Denio,  190  [45  Am.  Dec.  468], 
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is  also  in  point  It  was  an  information  for  a  conspiracy  to 
cheat  the  crown  by  false  vouchers.  The  trial  was  in  the 
county  of  Middlesex,  and  it  appeared  that  all  the  acts  in 
which  either  of  the  defendants  immediately  took  part  were 
done  by  them  either  on  the  high  seas,  at  Brassa  Sound,  or  at 
Leswick,  in  the  isle  of  Shetland.  The  only  acts  proved  to  be 
done  in  Middlesex  were  those  which  were  done  by  them  medi- 
ately, through  the  intervention  of  innocent  persons.  Upon 
this  it  was  objected  that  all  the  acts  of  the  defendants  them- 
selves, which  constituted  the  offeuae  of  conspiracy,  were  com- 
mitted out  of  the  jurisdiction  of  the  common  law.  But  it  was 
held  that  the  acts  done  by  the  innocent  agents  of  the  defend- 
ants, in  Middlesex,  were  their  acts  done  in  that  county.  The 
case,  of  Commonwealth  v.  Harvey^  8  Am.  Jur.  69,  is  also  in 
point  There,  Harvey,  in  the  state  of  New  York,  had  perpe- 
trated a  forgery,  by  means  of  which  he  procured,  through  in- 
nooent  persons,  a  sum  of  money  from  a  house  in  Boston,  he 
remaining  all  tiie  time  in  the  state  of  New  York.  It  was  held, 
on  the  principle  already  adverted  to^  that  he  was  amenable  to 
the  criminal  law  of  Massachusetts,  the  crime,  in  contemplation 
of  law,  having  been  committed  there. 

There  are  other  cases  running  throuf^  the  books  that  serve 
to  illustrate  and  establish  our  proposition  that  a  state  may 
rightfully  punish  all  persons  who  commit  an  offense  within  the 
state,  eiUier  actually  or  in  contemplation  of  law;  but  it  is  un- 
necessary to  extend  this  opinion  by  any  further  examination 
of  theuL  Two  circumstances  may  be  noticed  in  reference  to 
all  the  cases  that  have  come  under  our  observation:  1.  The 
crime  has  been  deemed  in  law  to  have  been  committed  in  the 
state  where  it  was  punished,  although  the  perpetrator,  at 
the  time  of  its  commission,  may  have  been  personally  out  of 
the  state;  and  2.  The  party  punished  has  been  held  to  be  the 
person  who  committed  it;  that  is,  he  has  been  held  to  be  the 
principal,  and  not  merely  an  accessary  before  the  fact  Indeed, 
in  no  justly  legal  sense  can  it  be  said  that  a  man  who,  in  one 
state,  procures  a  responsible  party  to  go  out  of  that  state  into 
another  and  there  commit  a  crime,  commits  any  crime  within 
the  latter  state. 

No  case  has  come  under  our  notice,  and  we  presume  there  is 
none,  where  a  party  has  been  punished  in  a  state  where  a 
crime  has  been  committed,  who  was  merely  an  accessary  before 
the  fact,  to  such  crime  in  another  state.  On  the  contrary,  the 
only  direct  adjudication  that  we  are  aware  of,  on  the  point,  if 
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the  other  way.  The  ease  alluded  to  is  that  of  Ex  parte  Joseph 
Smith  (the  Mormon  prophet),  3  McLean,  121.  Smith  had 
been  charged,  in  Missouri,  with  being  an  accessary  before  the 
fact,  to  an  assault  and  battery,  with  intent  to  kill.  The 
assault,  etc.,  was  perpetrated  in  Missouri,  but  Smith's  acts, 
making  him  such  accessary,  were  committed  in  the  state  of 
Illinois.  Upon  a  requisition  of  the  governor  of  Missouri  upon 
the  goyemor  of  IllinoiB,  Smith  was  arrested,  and  took  out  a 
writ  of  habeoi  corpus  for  his  discharge,  and  was  brought  before 
the  circuit  court  of  the  United  States.  That  court  express 
their  views  upon  the  point  in  question  as  follows:  ''It  is  the 
duty  of  the  state  of  Illinois  to  make  it  criminal  in  one  of  its 
dtiiens  to  aid,  abet,  coimsel,  or  advise,  any  person  to  commit 
a  crime  in  her  sister  state.  Any  one  violating  the  law  would 
be  amenable  to  the  laws  of  Illinois,  executed  by  its  own  tribu- 
nals. Those  of  Missouri  could  have  no  agency  in  his  convic^ 
tion  and  punishment.  But  if  he  shall  go  into  Missouri,  he 
owes  obedience  to  her  laws,  and  is  liable  before  her  courts,  to 
be  tried  and  punished  fi>r  any  crime  he  may  commit  there; 
and  a  plea  that  he  was  a  dtixen  of  another  state  would  not 
avail  him.  If  he  escape,  he  may  be  surrendered  to  Missouri 
for  triaL  But  when  the  o£fense  is  perpetrated  in  Illinois,  the 
only  right  of  Missouri  is  to  insist  that  Illinois  compel  her 
dtixens  to  forbear  to  annoy  her.  This  she  has  a  right  to  ex- 
pect. For  the  neglect  of  it,  nations  go  to  war  and  violate 
territory."    Smith  was  discharged  from  the  arrest. 

With  the  lif^t  of  these  considerations  before  us,  we  return 
to  the  statutory  provision  before  quoted,  to  ascertain  its  mean- 
ing. ''  Bvery  person  being  without  this  state,  committing  or 
consummating  an  offense  by  an  agent,  or  means  within  the 
state,  is  liable,"  etc.  This  language,  in  our  opinion,  embraces 
all  persons  who  may,  without  the  state,  commit  a  crime,  which, 
b  legal  contemplation,  is  to  be  deemed  as  having  been  com- 
mitted within  the  state,  under  circumstances  that  will  make 
the  person  thus  committing  it  a  prindpal  in  the  crime.  Such, 
for  instance,  as  shooting  from  without  the  state,  thereby  kill- 
ing a  person  within  the  same;  sending  an ''  infernal  machine," 
through  innocent  agents,  from  without  the  state,  whereby  life 
is  destroyed;  and  cases  of  a  like  character  with  these,  and 
those  mentioned  in  a  former  part  of  this  opinion.  Also,  when 
a  person,  thouf^  out  of  the  state,  is  present,  aiding  and 
abetting,  so  as  to  make  himself  a  prindpal  in  the  second  de« 
gree,  as  may  well  be,  a  state  line  simply  being  between  such 
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person  and  the  principal  in  the  first  degree^  who  in  person  yt/s 
petrates  the  offense.  This  construction  seems  to  be  in  ha^ 
mony  with  principle,  and  also  with  the  authorities. 

But  the  provision  cannot  be  construed  to  embrace  persona 
who,  out  of  the  state,  become  mere  accessaries  before  the  &ci 
to  a  crime  committed  within  the  state.  This  conclusion  is 
arrived  at  fiK>m  the  considerations  akeady  mentioned,  and 
from  the  fact  that  the  language  does  not  admit  of  such  inter- 
pretation. Penal  statutes,  says  Bishop,  '^are  to  reach  no 
further  in  meaning  than  their  words;  no  perscm  is  to  be  made 
subject  to  them  by  implication;  and  all  doubts  concerning 
their  interpretation  are  to  preponderate  in  fEtvor  of  the  ao- 
cused":  1  Bishop's  Grim.  Law,  sec.  115. 

What  do  the  words  ^'^very  person  committing  or  consum- 
mating ''  mean?  Undoubtedly,  every  person  who  oonmiits  or 
oonsnmmates  an  offense  as  provided  for.  Thisembraces  those 
only  who  commit  or  consunmiate  the  offense,  and  not  those 
who,  being  absent,  have  merely  counseled,  etc.,  the  commis- 
sion or  consummation  thereofl  But  it  is  said  that  he  who,  out 
of  the  state,  counsels,  aids,  etc.,  another  to  commit  a  crime 
within  the  state,  commits  the  crime  himself  by  an  agent.  If 
a  party,  being  absent,  procures  an  innocent  agent  to  commit  a 
crime,  he  himself^  as  we  have  seen,  becomes  the  principal; 
which  was  clearly  not  the  case  here.  I^  on  the  other  hand,  a 
party,  being  absent,  procures  a  guilty  agent  to  commit  the 
crime,  the  agent  thus  committing  it  is  the  principal,  and  the 
party  thus  procuring  it  is  an  accessary  before  the  fact,  and 
can  in  no  legal  sense  be  said  to  have  committed  it 

It  may  be  said  that  a  man  who  procures  another  to  commit 
a  crime  is  as  guilty,  morally,  as  he  who  actually  comxnits  it 
This  all  may  be,  but  it  does  not  prove  that  the  courts  of  an- 
other  state  than  that  in  which  the  offense  was  committed  have 
a  rif^t  to  punish  it  We  have  a  statute  providing  for  the  pun- 
ishment of  persons  who  have  become  accessaries  before  the  &ct 
to  felonies  committed  in  other  states:  Stat  1858,  p.  72.  It  is 
not  unfEur  to  presume  that  Ohio  has  a  similar  one.  Butwhetber 
she  has  or  not,  the  defendant  cannot  be  punished  under  our 
laws. 

It  is  urged  that,  inasmuch  as  by  our  law  the  distinction  be- 
tween principal  and  accessary  is,  in  many  respects,  taken  away, 
there  should  be  no  disUncthm  made  in  the  construction  of  the 
section  under  consideration.  Butitislaid  down  thatastatute 
will  not  be  taken,  by  implication,  to  abrogate  the  distinctioo 
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between  principal  and  aooessaiyy  or  any  other  distinotion  al- 
ready known  to  the  law:  1  Bidu^B  Crim.  Law,  eeo.  86;  8UU0 
T.  Rielefj  29  Me.  84. 

For  theee  reaeons,  the  judgment  must  be  reversed. 

The  judgment  is  reyersed,  and  the  canae  remanded.  The 
derk  will  give  the  proper  notice  for  a  Tetom  of  the  prieoDer. 

AooBHABT  Bimui  FiOT  nr  On  Stati  to  Cana  OomomD  nr  AiroiHHa 
iumor  n  PuaiimaD  THKBio'RmthdgtrtsiHigrathe  orimawMuiMnmttliili 
JtefeT.  Moort,  60  Am.  Deo.  864;  Staier.  Ckapin,  66  Id.  462;  and  t^PtopU 
▼.J4fami^46Id.46a 

Tbb  rBDroEKAZ.  OAU  D  onxD  in  Stewart  t.  Jesm^  61  Ind.  416^  to  tha  poin* 
Ibftt »  ponon  ouinoi  be  oonriotod  and  pnniahed  in  one  eteie  for  a  oiimo  oom- 
iMed  inanoOier;  and  lefemd  to  in  McCfmt^  t.  Stan,  44  Id.  218^  oa  tba 
faartion  U  pimiihmmt  ui  an  aooawaiy;  and  alao  in  Jblon  efe.  &  A  t,  iiuwt^ 
10  Id.  468b  aa  to  pudshment  ol  canm. 


Sntdbb  V.  Studbbakbb. 

[19  UniiJCA,  402.] 
1  vnxK  MiSTBa  of  Vaot,  and  not  upon  maltar  «l  Unr. 
OomeaAOT  with  Ccmposixioir  doib  vot  Bbiop  Pabtt  Makdio  I*  fo  Doi- 
mn  KjJUiMUica  ov  OoiBTOaAnoK,  if  there  be  no  law  wfaieh  anthoriiid 
the  aappoied  oai!potatiop»  or  if  the  statnte  antboriiing  it  be  nnoooatita* 
tional  and  Toid. 
OmrDucT  WITH  OoBPoaAnov  wni.  Bbiop  Pabtt  Mamjsq  It  to  DnruTa 
Oboahizaiioh,  or  the  l^gal  existenoe  of  the  ootpocatioay  if  th«rt  be  a 
law  whioh  anthoriiad  the  ootpocatioB. 

Action  to  recoyer  poesesdon  of  oertain  land.  The  ftMtB  are 
stated  in  the  oidnion. 

Jo  Ah  B.  Cqffrothf  tot  the  appellant 

By  Conrty  Wobden,  J.  This  was  action  hy  Snyder  against 
Stadebaker,  to  recover  possession  of  a  certain  tract  of  land. 
Judgment  for  the  defendant. 

The  same  question  is  presented  by  the  pleadings  and  the 
eridence. 

It  appears  that  in  March,  1858,  the  plaintiff,  who  was  then 
the  owner  of  the  land,  conveyed  the  same  to  the  Fort  Wayne 
and  Southern  Railroad  Company,  by  deed  duly  executed  and 
delivered. 

This  conyeyance  was  made  on  account  of  a  stock  subscrii^ 
tion. 

Afterward,  in  November,  1866,  the  railroad  company,  finr  a 
valuable  consideration,  conveyed  the  premises  to  the  defbndani 
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The  Fort  Wayne  and  Boathem  Bailroad  Company  was  cbar^ 
teied  by  an  act  of  the  legislatorey  passed  in  1848;  and  it  ap- 
pears that  the  corporators  named  in  the  act  in  question  met 
m  the  town  of  Blnfiton,  in  said  county  of  Wells,  on  the  nine- 
teenth  day  of  Noyembery  1851,  and  then  and  there  accepted 
the  act  of  incorporation,  and  organized  the  company  pur- 
suant to  the  provisions  of  said  act 

If  the  corporation  was  not  created  before  the  1st  of  Novem- 
ber, 1851,  when  the  new  constitution  took  effect,  it  could  have 
no  existence  at  all,  as  that  instrument  prohibits  the  creation 
of  corporations  other  than  banking,  by  special  act:  8UUe  v. 
Davmoriy  16  Ind.  40;  Harriman  v.  Sawthamj  Id.  190.  • 

The  plaintiff  claims  that,  inasmuch  as  tiiere  was  no  accept- 
ance of  the  charter,  or  organization  under  it,  until  after  the 
adoption  of  the  constitution  of  1851,  there  was  no  such  coc>- 
poration  as  the  Fort  Wayne  and  Southern  Railroad  Company 
at  the  time  he  executed  the  conveyance,  and  hence  that  no 
title  passed  from  him.  But  is  he  in  a  condition  to  dispute 
the  existence  of  the  corporation  at  the  time  he  made  his  con- 
ve]ranoe  to  it  ? 

It  has  been  held  in  numerous  cases  in  this  state  that  a 
party  who  has  contracted  with  a  corporation  as  such,  is,  as  a 
general  proposition,  estopped  by  his  contract  to  dispute  the 
existence  of  the  corporation  at  the  time  of  the  contract  The 
following  cases  may  be  dted,  though  there  are,  perhaps,  others 
reported,  and  some  not  reported  as  yet:  Judah  v.  American 
Livestock  I'M.  Co.y  4  Ind.  833;  BroohviUe  and  Oreensbwrg 
Turnpike  Co.  v.  McCaHyj  8  Id.  892  [65  Am.  Dec.  768];  Enaey 
V.  Cleveland  and  8t.  Louie  B.  R.  Co.,  10  Id.  178;  FoH  Wayne 
and  Bluffton  Turnpike  Co.  v.  Beam,  Id.  663;  Jonee  v.  Cincin- 
nati Type  Foundry  Co.,  14  Id.  89;  Hubbard  v.  Chappd,  Id.  601; 
EvanevtUe  R.  R.  Co.  v.  Evanevittej  15  Id.  395;  Meikd  v.  Oer- 
man  Savings  Fund  Society ,  16  Id.  181;  Hecuton  v.  Cincinnati 
and  Fort  Wayne  R.  R.  Co.,  Id.  275  [79  Am.  Dec.  430]. 

The  doctrine  is  by  no  means  confined  to  the  state,  but  pre- 
vails elsewhere:  Dutchess  Cotton  Manufactory  v.  DaviSj  14 
Johns.  238  [7  Am.  Dec.  459];  AU-Sain/Uf  Church  v.  Lovett^ 
1  Hall,  191;  Palmer  v.  Lawrence,  3  Sandf.  161;  Eaion  v.  Aspin- 
woU,  6  Duer,  176;  Jones  v.  Bank  of  Tennessee,  8  B.  Mon.  122; 
Worcester  Medical  Institution  v.  Harding,  11  Cush.  285;  Conr 
gregational  Society  v.  Perry,  6  N.  H.  164  [25  Am.  Dec  465]; 
People^s  Savings  Bank  v.  CcUins,  27  Conn.  142;  West  Winsied 
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8amng$  Bank  y.  Ford,  Id.  282  [71  Am.  Deo.  66];  Angell  A 
Ames  on  CorporationB,  sec.  94. 

The  estoppel  arises  upon  matter  of  £act  only,  and  not  upon 
matter  of  law.  Hence,  if  there  be  no  law  which  authorized 
the  supposed  oorporatioui  or  if  the  statute  authorizing  it  be 
QncoQStitutional  and  Toid,  the  contract  does  not  estop  the 
party  making  it  to  dispute  the  existence  of  the  corporation. 
But  if^  on  the  other  hand,  there  be  a  law  which  authorized  the 
corporation,  then,  whether  the  corporators  have  complied  with 
it,  so  as  to  become  duly  incorporated,  is  a  question  of  fact, 
and  the  party  making  the  contract  is  estopped  to  dispute  the 
organization  or  the  legal  existence  of  the  corporation.  This 
pfopoeiticHi  is  substantially  stated  in  the  cases  of  Janes  v.  Ctti- 
dnnctU  Type  Foundry  Co^  14  Ind.  89;  Meikd  v.  Oerman  Bath 
ing$  Fu/nd  Society^  16  Id.  181;  and  Heaston  y.  CvndwnaH  and 
FoH  Wayne  R.  R.  Co.j  Id.  275  [79  Am.  Dec.  430]. 

Let  us  apply  the  doctrine  to  the  case  before  us.  The  corpcH 
rators  named  in  the  act  to  establish  the  Fort  Wayne  and 
Southern  Railroad  Company  had  a  right,  at  any  time  before 
the  offer  of  the  franchises  was  withdrawn,  that  is,  before  the 
constitution  of  1851  was  adopted,  to  accqyt  the  charter  and 
organize  under  it.  If  they  did  so  accept  the  charter,  and 
organize,  the  corporation  was  legitimately  created,  and  the 
new  constitution  did  not  destroy  it. 

Whether  they  did  so  accept  the  charter,  and  organise,  waa 
a  question  of  £eu^  and  the  plaintiff,  by  his  conyeyance,  is 
estopped  to  deny  such  acceptuice  and  organization. 

That  the  corporators  accepted  the  charter,  and  organized 
under  it,  within  the  time  when  it  was  competent  to  do  so,  was 
as  fully  admitted  by  the  contract  as  was  any  other  step  neces- 
sary to  ai^  organization. 

The  conclusion  necessarily  follows  that  the  plaintiff  is 
estopped  to  dispute  the  existence  of  the  corporation  at  the 
time  of  his  conyeyance  to  it. 

This  point  was  ruled  the  other  way  in  the  case  of  Harriman 
y.  Souihamj  16  Ind.  190;  but  upon  more  mature  reflection  we 
are  satisfied  that  the  decision  upon  this  point  was  wrong,  and 
should  be  oyerruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was 
erroneously  applied  in  tiie  case  of  EvamvUle  R,  R.  Co.  y. 
EvamviUe,  15  Ind.  395.  There  the  point  made  was,  that  the 
law  under  which  the  corporation  was  organized  was  unconsti- 
tutional  and  ydd.    A  party,  we  haye  seen,  does  not,  by  his 
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contract,  estop  himself  Ho  deny^that  there  is  any  law,  or  ns&y 
Talid  law,  by  which  the  corporation  was  authorized. 

Some  fhrther  observation  in  respect  to  the  case  befiire  na 
will  not  be  out  of  place.  The  doctrine  of  estoppel,  as  applied 
to  the  case,  does  not  rest  upon  a  mere  technical  rule  of  law.  It 
has  its  foundation  in  the  clearest  equity,  and  the  principles  of 
natural  justice.  The  doctrine  of  estoppel  in  pais  is  of  com* 
paratively  recent  growth,  but  is  firmly  and  clearly  established. 
''The  recent  decisions  of  the  courts,  both  in  this  country  and 
in  England,  appear  to  have  given  a  much  broader  sweep  to  the 
doctrine  of  estcq[>pel  in  paii  than  that  which  formerly  existed; 
and  to  have  established  that  in  all  cases  where  an  act  is  done, 
or  a  statement  made  by  a  party,  the  truth  or  efficacy  of  which 
it  would  be  a  fraud  on  his  part  to  controvert  or  impair,  there 
the  character  of  an  estoppel  will  be  given  to  what  would  other- 
wise be  mere  matter  of  evidence,  and  it  will,  therefore,  become 
binding  upon  a  jury,  even  in  the  presence  of  proof  of  a  oon- 
trary  nature":  2  Smith's  Lead.  Cas.,  Ist  Am.  ed.,  531.  See 
also  upon  this  subject,  Kinney  v.  Famtworih^  17  Conn.  356; 
MiddleUm  Bank  v.  Jerome^  18  Id.  443;  Laney  v.  Xaney,  4  Ind. 
149.  In  Den  ex  dem.  Riehman  v.  Baldwin^  21  N.  J.  L.  897,  it 
was  said  that  ''the  doctrine  of  estoppel  rests  upon  the  prind* 
pie  that  when  one  has  done  an  act,  or  made  a  statement,  which 
it  would  be  a  fraud  on  his  part  to  controvert  or  impair,  and 
such  act  or  statement  has  so  influenced  any  one  that  it  has 
been  acted  upon,  the  party  making  i^  will  be  cut  off  from  the 
power  of  retraction.  It  must  appear:  1.  That  he  has  done 
some  act,  or  made  some  admission  inconsistent  with  his  claim; 
2.  That  the  other  party  has  acted  upon  such  conduct  or  ad- 
mission; 3.  That  such  party  will  be  injured  by  allowing  the 
conduct  or  admission  to  be  withdrawn."  Here  the  plaintiff^ 
by  his  conveyance  to  the  corporation,  admitted  that  it  had  an 
existence,  and  could  receive  the  title.  Upon  this  act  and  ad- 
mission of  the  plaintiff,  the  defendant  has  acted  in  purchasing 
the  land  of  the  company.  If  the  plaintiff  had  not  conveyed 
to  the  corporation,  the  defendant  would  not  have  purchased 
from  it.  The  law  will  not  now  permit  the  plaintiff  to  withdraw 
the  admission  made  by  him  in  convejring  to  the  corporation, 
and  deprive  the  defendant  of  the  land  which  he  purchased  on 
the  faith  of  such  admission. 

In  our  opinion,  the  judgment  below  is  light,  and  mijist  bt 
affirmed. 

The  judgment  is  affirmed,  with  costs. 
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I  TO  Dnrr  CtaraEAni  BIhimiiom  bt  OnmiofDro  wrm  Oob- 
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T.  Amnicm  Bmrnhad  AmeMm,  09  Id.  166;  WeH  Wkuieii  Sa9ing$  B<mk  r. 
JWvi;  nU.  66;  AmdmmmT.  NewetuOeeks.  JL S..  74 Id.  2l4;  JETaiiitofi ▼.  CSft- 
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Long  v*  Buenbtt. 

lit  IOWA,  A1 

AmmnERBAxoiE  undw  Iowa  iviiml  Iswi  of  18IS  tn 
Umitod  to  ti»  ptuMi  nllwi  ol  pgwoml  prapvly  of  tiM  dwedni  imta  9 
Ngolar  admlniitrator  osa  bo  iqn^oiiitod,  and  an  order  0^ 
diiMtfaig  the  nld  of  nol  oitato  1^  a  apooial  admiidftratQr  woold,  under 
■ooh  alatote^  be  witlumt  aafhority  of  Uw  and  Toid,  and  the  regnlaritj  of 
■ooh  an  order,  and  tiie  iwooeedtiigii  tfaflrenndery  may  be  ooUaterally  im- 


J'VBIBUIUUOJI  OW  PHWUTM  OOUIS  OTSE   flWITfiimWT  OV  ESTATB  OV  DlOB* 

PDm  attaehee  and  beoomea  efleelifo  only  upon  the  granting  of  lettora  of 
admfaiitratkm;  and  the  pofwer  to  make  an  order  direeting  the  aeile  ol 
real  eetato  for  the  payment  of  debti  arlaea  only  npon  the  preeentation  by 
the  legal  and  r^golar  adminiatrator  of  the  petition  preooribed  by  law. 

FttmiTATioK  ov  pRinoH  lOR  Obdke  to  Sill  Dioidsnt*8  Keai/tt  for 
payment  of  debta  by  adminiatrator,  oonfers  npon  the  ooort  joiiadiotion 
of  the  enbjeot-matter,  and  ita  aabeeqnent  proceedings  will  be  preenmed 
to  be  aa  regolar  and  oonolaaiye  aa  those  of  ooorta  of  general  jnriadiotion. 
And  the  aotion  of  the  coort  will  not  be  ooUaterally  reviewed  when  the 
Jnriadiotion  so  far  attaches  aa  to  require  the  ooort  to  hear  and  determine 
the  spffioiency  of  the  facta  relied  upon  to  confer  snoh  jurisdiction, 
whether  they  relato  to  the  law,  the  process,  the  notice,  or  the  petition. 

Xax  Duds,  whbk  Rioularlt  Exsoutbd,  abb  Pbima  Faoib  Btidbnob  of 
the  regularity  of  all  prior  proceedings  in  the  levy  of  the  tax,  and  the  sale 
of  the  property,  under  the  Iowa  rovenue  law  of  1841;  and  when  such 
deeds  are  attacked,  the  burden  of  showing  fodlure  to  comply  with  the 
requirements  of  the  law  in  such  proceedings  is  upon  the  party  laaking 
■ooh  attack.  When,  however,  no  record  of  the  tax  levy  or  sale  exists, 
the  burden  of  proof  is  on  the  party  claiming  under  the  deed. 

Failubb  to  Rbcitb  in  Tax  Dbbd  Onb  oj  RBqusurss  to  Valid  Lbvt  oi 
Tax,  where  all  the  other  essential  requisites  are  set  out,  is  evidence  by 
in^lioation  that  the  requirement  not  redted  waa  not  complied  with.  . 
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Action  of  right    The  opinicm  states  the  facts. 
Orant  and  Smithj  for  the  appellants. 
Bichman  and  Brother j  for  the  appellee. 

By  Court,  Lowe,  J.  An  action  of  right.  On  the  trial  befiire 
the  court,  the  title  and  right  of  possession  in  the  premises  were 
a^jndged  to  be  in  plaintififb.  In  seeking  a  revision  of  this 
judgment,  the  defendant  insists  that  the  court  below  commit* 
ted  an  error  in  excluding  from  its  consideration  the  evidence 
of  his  title  to  the  land  in  controversy,  consisting — 

1.  Of  two  deeds  of  conveyance,  one  from  Benjamin  B. 
Olds,  special  administrator,  dated  January  8, 1846,  to  Amos 
E.  ^mberly;  the  other  from  said  Kimberly  to  the  defendant, 
dated  January  9, 1850;  both  duly  recorded,  and  upon  their 
fiice  regularly  executed.  Their  admissibility  as  evidence  of 
title  in  the  defendant  depends  upon  the  question  whether  the 
judge  of  probate,  under  the  revised  statutes  of  1843,  had  the 
power  and  authority  to  license  a  special  administrator  to  sell 
the  land  of  a  decedent  to  pay  claims  against  the  estate.  Tbm 
circumstances  under  which  this  had  been  done  are  developed 
in  the  documentary  and  record  evidence  contained  in  the  bill 
of  exceptions  accompanying  the  record  in  this  case. 

It  seems  that  the  plaintiffs  are  the  devisees  of  Robert  Long, 
who,  in  1843,  died  seised  in  fee  of  the  land  in  controversy,  in 
the  state  of  Ohio,  making  a  will,  but  appointing  no  executor. 
Afterward,  in  1844,  the  will  was  duly  probated,  and  one  Peter 
Igow  was  appdnted  administrator  with  the  will  annexed. 
Afterwards,  Igow  came  to  this  state  and  applied  to  the  judgi 
of  probate  of  Muscatine  County  for  letters  of  administration, 
representing  that  there  was  personal  property  in  said  county 
belonj^ng  to  the  estate,  and  upon  which  the  will  operated,  (hi 
account  of  some  informality  in  the  authentication  of  his  papers, 
his  application  was  refhsed. 

But  the  judge  of  probate,  being  advised  that  the  property 
was  in  danger  of  being  lost,  unless  it  received  immediate  care, 
npon  request,  appdnted  Benjamin  8.  Olds  a  special  adminis- 
trator (as  he  had  the  power  to  do  under  the  statute)  to  take 
possession  of  and  preserve  the  same  until  a  regular  or  general 
administrator  could  be  appointed.  To  this  extent  were  his 
duties  as  special  administrator  specified  by  his  letters  under 
which  he  was  commissioned  to  ac^  and  it  is  proper  to  remark 
that  the  conditions  of  his  bond  were  restricted  to  the  same 
duties.    Nevertheless,  in  November  thereafter  (1845),  being' 
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unable  to  find  or  sncoeesfolly  to  obtain  any  assets  belonging  to 
said  estate,  bnt  having  incurred  certain  expenses  in  attempting 
to  do  so,  he  petitioned  the  probate  conrt  to  sell  the  land  in  con- 
troversy to  defray  said  expenses.  The  license  was  granted, 
and  the  sale  ord^:ed,  which  took  place  on  the  third  day  of  Jan- 
uary, 1846.  Amos  E.  Eimberly  became  the  purchaser  at  $201, 
to  whom  the  said  Olds  made  a  deed  of  conveyance.  This  deed 
constitutes  one  of  the  sources  of  the  defendant's  title,  having 
derived  from  Eimberly  whatever  title  he  had  obtained  by  his 
purchase  at  the  alleged  administrator's  sale. 

The  exclusion  of  these  deeds  on  trial  below  by  the  court  is 
now  pressed  as  matter  of  complaint.  But  we  are  not  prepared 
to  gainsay  the  correctness  of  this  ruling.  They  were  offered 
to  prove  title  in  the  defendant.  Their  admissibility  for  that 
purpose  depends  entirely  upon  the  questicm  whether  the  judge 
of  probate  possessed  the  power,  under  the  law  at  the  time,  to 
license  any  one,  except  an  administrator  proper,  to  sell  land 
to  pay  the  debts  of  the  estate.  If  he  had  not,  all  the  proceed- 
ings  in  the  premises  were  void. 

The  statutes  of  1843,  page  677,  very  clearly  define  the  ex* 
tent  of  the  particular  powers  and  duties  of  a  special  adminis- 
trator, showing,  in  the  first  place,  that  his  appointment  is 
contingent,  and  can  only  be  made  when  for  some  cause,  such 
as  the  pendency  of  a  suit  concerning  the  proof  of  a  will,  or 
some  other  cause,  regular  administration  is  delayed.  Ss 
functions  are  limited  to  a  few  prescribed  duties  in  relation  to 
the  preservation  of  the  personal  assets,  and  these  oease  as 
soon  as  a  regular  administrator  is  appointed.  He  cannot  be 
sued.  The  statute  of  limitations  does  not  run  against  the 
creditors  of  the  estate  during  the  period  of  his  agency.  He  is 
simply  an  agent,  and  not  an  administrator.  He  has  no  power 
to  settle  the  estate;  much  less  power  to  sell  land  for  any  pur- 
pose. It  was  no  more  competent  for  the  judge  of  probate  to 
grant  him  license  to  sell  land  than  that  of  any  third  person. 
His  act  in  doing  so  was  extrajudicial,  and  void.  The  judge's 
power  over  the  real  estate  of  deceased  persons  is  derived 
through  the  medium  of  regular  administration.  This  was 
wanting  in  the  case  before  us.  Hence  his  jurisdiction  did  not, 
as  it  could  not  under  the  circumstances,  attach.  The  argu* 
ment,  therefore,  that  the  regularity  of  these  proceedings  could 
not  be  collaterally  attacked  has  no  proper  foundation.  The 
law  confors  upon  judges  of  probate  jurisdiction  over  the  settle- 
ment of  the  estates  of  decedents.    This  jurisdiction*  however. 
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only  attaches  and  becomee  effeotdye  after  granting  letters  of 
administration  to  some  one  who  is  toexerdse  all  the  powers 
and  duties  of  a  regular  administrator.  This  done,  the  power 
to  grant  a  license  to  sell  real  estate  to  pay  debts,  nevertheless 
does  not  arise  till  a  petition,  as  the  law  directs,  is  presented 
by  a  legal  administrator.  When  such  a  petiticm  is  presented, 
Jurisdiction  over  that  particular  subject  is  acquired,  and  the 
subsequent  proceedings,  although  those  of  a  court  of  inferior 
and  limited  powers,  will  be  presumed  as  regular  and  conclu- 
wtve  as  those  of  courts  of  general  jurisdiction,  and  shall  not  be 
odilaterally  assailed.  This,  we  suppose,  is  fSamiliar  law,  but 
the  {xresentation  of  a  petition  in  this  class  of  cases  is  not 
enoogh;  it  must  be  done  by  an  administrator  in  the  full  stat- 
utory meaning  of  such  a  commissioned  agent,  and  it  is  the 
union  of  both  of  these  elements  that  constitutes  the  jurisdio- 
tional  fSetct  upon  which  the  power  of  the  court  to  act  in  the 
promises  is  made  to  depend,  and  they  should  both  appear  of 
record.  So  £Eur,  however,  from  this  being  the  case,  the  record 
afBrmatively  shows  that  the  petition  was  not  presented  by  an 
administrator,  but  by  a  person  who  had  no  power  whatever 
under  the  law  to  act,  when  the  prayer  of  the  petition  was 
granted.  And  it  is  this  feature  of  the  case  that  distinguishes 
it  from  all  the  cases  cited  by  counsel  for  the  defendants. 

Some  of  these  cases  refored  to  arose  in  courts  of  general 
jurisdiction,  where  every  intendment  of  the  law  is  in  &vor  of 
their  proceedings,  and  of  their  jurisdiction.  Other  references, 
to  be  sure,  are  to  ibe  prooeedings  of  inferior  courts,  with  limited 
jurisdiction.  But  in  all  these  cases  the  jurisdiction  had  so  fax 
attached  as  to  require  and  auth<»rize  the  court  to  hear  and 
determine  the  suificiency  of  the  facts  relied  upon  to  give  juris- 
diction, whether  they  related  to  the  law  itself,  the  process,  the 
notice,  or  the  petition.  Take,  as  an  illustration,  the  case  of 
Marrow  Y.Weed^  4  Iowa,  77  [66  Am.  Dec.  122],  which  is  a  very 
fair  type  of  the  principle  involved  in  this  class  of  cases.  In 
that  case  there  was  a  petition  by  an  administrator  proper  for 
leave  to  sell  the  real  estate,  but  the  petition  did  not  state  the 
value  of  the  personal  property,  as  the  statute  required,  and  it 
was  claimed  that  this  statement  was  essential  in  order  to  con* 
far  jurisdiction,  for  it  was  insisted  that  without  such  statement 
the  court  could  not  determine  whether  the  personal  estate  was 
insufficient  to  pay  the  debts  of  the  deceased.  It  will  be  per- 
eelved  that  this  objection  goes  a  step  further  than  the  case  at 
bar.    It  is  based  upon  the  idea  that  before  a  petition,  presented 
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by  the  right  person,  can  give  juriBdiotion,  it  moBt  also  contain 
a  statement  of  these  &ct8  required  by  the  statutes.  But  the 
court  in  that  case  substantially,  and  we  think  properly,  held 
that  the  power  or  juriBdiction  of  the  court  was  called  into 
action  by  the  presentation  of  the  petition — of  course  presented 
by  the  proper  person;  in  that  case  there  was  no  pretense  that 
the  petition  was  presented  by  any  other  than  an  administrator. 
And  if,  in  exercising  its  power,  the  court  should  err  in  pro- 
nouncing the  petition  sufficient,  when  it  was  insufficient,  or 
committed  any  other  irregularity,  it  did  not  thereby  lose 
again  its  jurisdiction,  but  that  all  such  errors  are  to  be  corrected 
in  a  direct  proceeding  by  appeal,  and  cannot  be  taken  advan* 
tage  of  collaterally. 

It  is  difficult  to  supply  a  rule  under  which  to  determine 
definitely  what  are  or  what  are  not  jurisdictional  fiicts,  or  in 
other  words,  just  when  the  jurisdiction  of  a  court  attaches  in 
a  given  case.  The  caseof  iforroto  v.  Weed^  4  Iowa,  77  [66  Am. 
Dec.  122],  and  the  case  of  Cwper  y.  Swnd&HaMj  3  Id.  114  [66 
Am.  Dec.  52],  have  gone  as  £Eur  to  sustain  guardian  and  ad- 
ministrator's sales  as  the  courts  generally  in  this  oountry  have 
done. 

Yet,  between  the  class  of  jurisdictional  questions  presented 
in  these  cases,  and  also  in  most  of  the  cases  cited  by  the  de- 
fense, and  the  one  raised  at  bar,  there  is  a  clear  distinction. 
In  the  latter,  the  want  of  jurisdiction,  for  the  reasons  before 
stated,  is  obviously  apparent  upon  the  face  of  the  proceedings. 
In  such  a  case,  all  presumptions  are  rebutted,  and  we  are  not 
allowed  to  indulge  them.  And  this  rule,  in  our  opinion,  is 
applicable  in  courts  of  superior  as  well  as  inferior  jurisdiction. 
It  follows  that  the  proceedings  under  the  unautlu^ixed  license 
of  the  judge  of  probate  were  nullities,  and  that  the  deeds  in 
question  were  properly  excluded. 

2.  But  the  defendant  offered  some  other  evidence  of  title, 
founded  upon  a  tax  sale  which  took  place  pn  the  tenth  day  of 
April,  1843,  for  the  delinquent  taxes  of  1841  and  1842.  The 
certificate  of  purchase  was  originally  issued  to  William  H. 
Tuthill,  Esq.,  by  him  assigned  to  Stephen  Whicher,  who 
assigned  the  same  to  Amos  E.  Eimberly,  to  whom  the  deed 
was  made  on  fsiilure  to  redeem,  and  from  whom  the  defend- 
ant derived  whatever  title  it  conveyed.  The  deed  thus  offered 
was  unobjectionable  in  form,  and  by  the  revenue  law  of  1811, 
under  the  provision  of  which  the  sale  took  place,  it  was  made 
prima  Jade  evidence  of  the  regularity  of  the  sale.    This  feature 
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of  the  revenue  law  of  1841  materially  changes  the  rule  gener- 
ally adopted  by  the  oourts,  that  the  party  who  sets  up  a  title 
under  such  a  sale  must  funiish  the  evidence  necessary  to  sup- 
port it,  independent  of  his  deed,  by  showing  that  every  pr^ 
requimte  of  tiie  law  had  been  complied  with  in  conducting  the 
salel  This  provision  of  the  statute  shifts  the  burden  of  re- 
butting the  presumption  of  regularity  upon  the  plaintiff. 

Inasmuch  as  the  court  ruled  against  the  defendant's  title 
derived  from  this  source,  he  must  have  found  that  the  facts 
and  droumstanoes  developed  by  the  evidence  were  sufficient 
to  overcome  the  prima  facie  titie  made  by  the  deed.  Let  us 
Bee  what  the  plaintiff's  evidence  was  in  this  respect  Ordi- 
narily, we  suppose,  his  method  would  be  to  show  ftom  the 
records  and  files  of  the  collector's  office,  that  in  selling  the 
land  for  the  non-payment  of  taxes,  there  had  not  been  a  strict 
compliance  with  the  requirements  of  the  law.  But  this  privi- 
lege was  not  accorded  to  him,  for  the  reason  no  such  record  or 
files  were  in  este,  or  could  be  found  in  the  collector's  office. 
His  witness,  H.  C.  Pratt,  testified  that  he  had  been  treasurer 
and  recorder  of  Cedar  County  for  six  years,  during  which  time 
he  took  occasion  to  examine  said  office  for  the  record  evidence 
of  the  sales  made  by  the  collector  for  the  taxes  of  1841,  and 
that  he  was  unable  to  find  any  record  evidence  whatever  of  a 
Bale  for  the  taxes  of  1841.  That  he  had  carefully  and  cau- 
tiously looked  with  reference  to  the  pendency  and  object  of 
this  suit,  and  all  that  could  be  found  was  an  entry  of  an  order 
that  there  should  be  a  tax  of  a  certain  amount  levied  for  the 
fear  1841,  but  no  entry  or  evidence  of  a  tax  sale. 

Samuel  Wampler  also  testified  that  he  was  at  that  time 
treasurer  and  recorder  of  said  county;  that  he  had  examined 
all  the  records  back  to  the  year  1841;  that  he  found  notb- 
bg  indicating  a  tax  sale  in  1843,  for  the  delinquent  taxes  of 
1841  and  1842,  not  even  a  memorandum  in  regard  to  ii  In 
this  attitude  of  the  case,  what  should  be  the  effect  of  such  tes- 
timony? 

We  are  inclined  to  think  that  it  must  ex  heeeeritate  reehift 
the  burden  of  proof  upon  the  defendant,  to  account  for  the 
absence  of  this  record  evidence,  or  otherwise  show  firom  evi- 
dence aliunde  that  all  the  conditions  or  prerequisites  of  the 
law  had  been  strictiy  observed  in  making  the  sale.  Some  rule 
must  be  adopted  in  caaesof  this  kind,  and  we  cannot  perceive 
why  the  one  suggested  is  not  sound  and  reasonable.  Surely 
it  is  much  easier  for  the  ministers  of  the  law  to  show  that  cer* 
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tain  steps  had  been  taken,  or  for  the  purchaser  to  ooUect  and 
preserve  all  the  facts  and  muniments  of  title  on  which  the 
validity  of  his  claim  depends,  than  for  the  tax-payer  or  original 
owner  to  show  that  the  provisions  of  the  law  had  not  been 
complied  with.  Indeed,  this  would  be  throwing  upon  the 
plaintiff  the  hardship  of  proving  a  negative,  in  ibis  case,  when 
the  record  evidence  had  never  been  filed,  or  if  so,  had  been  re- 
moved. It  is  apparent  that  in  every  such  case  the  original 
owner  would  be  wholly  without  protection. 

Now  in  answer  to  the  above  proof  the  defendant  fiuls  to 
account  satisfactorily  for  the  non-existence  of  the  collector's 
notioo  and  return  of  said  sale,  or  other  record  evidence  of  the 
same,  but  he  does  undertake  to  supply  some  evidence  of 
the  same  by  Judge  Tuthill,  who  stated  that  he  purchased  the 
property  in  controversy,  that  trom  certain  circumstances  men- 
tioned he  remembered  seeing  the  delinquent  list,  and  the  war- 
rant authorising  the  sale,  etc.  Yet  this  goes  a  very  short  way 
in  showing,  as  we  think  he  was  bound  to  do  under  the  droum- 
stances  of  this  case,  that  the  several  steps  prescribed  by  the 
statutes  had  been  strictly  followed. 

It  is  true,  the  defendant's  deed  undertakes  to  redte  a  com- 
pliance with  the  statutory  provisions,  but  these  recitals  are 
not  evidence  against  the  owner  of  the  property  sold:  Sharp  v« 
Speirj  4  Hill,  76;  Striker  v.  JTeSy,  2  Denio,  823;  Beekman  v. 
Bigham,  5  N.  Y.  866;  Hoyi  v.  DiUon,  19  Barb.  644. 

The  deed  shows  that  it  had  been  drawn  with  great  care  and 
particularity,  evidently  indicating  that  the  writer  intended  to 
set  forth  all  that  he  thought  the  law  required  the  officer  to  do 
in  selling  land  for  delinquent  taxes,  yet  he  did  omit  one  requi- 
site, that  of  stating,  ^  after  the  clerk  and  assessor  had  cor- 
rected the  assessment  roll  and  laid  it  before  the  board  of 
commissioners,  the  said  board,  finding  it  correct,  had  accepted 
the  same  in  writing  on  the  back  thereof,  signed  and  attested 
by  their  clerk,  and  filed  in  his  office."  A  fsdlure  to  make  this 
statement  in  an  undertaking  to  recite  all  the  fieu^  is  evidence, 
by  implication,  that  it  never  had  been  done;  if  so,  the  omis- 
sion vitiated  the  sale,  and  repels  the  prima  faeie  force  of  the 
deed,  according  to  authority  of  the  case  of  Raybwm  v.  JTtiAl, 
10  Iowa,  92,  which  case  turned  alone  upon  this  point. 

The  appellees  make  several  other  points  against  the  validity 
of  this  tax  title,  the  consideration  of  which  we  waive,  except 
one,  and  that  is  this:  The  evidence  shows  that  the  oortiflcate 
of  purchase  of  the  land  in  controversy  by  Tuthill  was  assigned 
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by  him  to  Whicher,  before  the  two  years  in  which  to  redeem 
had  Txm  out,  and  that  Whicher  at  that  time  was  the  acting 
attorney  for  the  estate  of  Robert  Long,  deceased;  that  he 
stated  to  Tutliill  ai  the  time  he  purchased  the  certificate,  that 
he  stood  in  the  place  of  the  deceased,  and  represented  the  es- 
tate, yet  he  took  the  assignment  to  himself.  It  is  insisted 
that  this  assignment  in  law  inures  to  the  benefit  of  the  estate, 
under  the  circumstances.  Payment  of  taxes,  or  the  redemp- 
tion of  land  sold  for  the  non-payment  within  the  prescribed 
time,  is  always  a  good  defense  against  a  tax  title.  Whether 
the  estate  of  Long  did  redeem  the  land  in  question  through 
Mr.  Whicher,  the  attorney,  is  chiefly  a  question  of  fact,  which 
it  was  competent  for  the  court  below  to  pass  upon,  but  is  not 
for  us.  We  only  refer  to  it  as  showing  another  probable  rea- 
son, in  the  mind  of  the  court  below,  for  ruling  against  the  de> 
fendant's  title. 

It  only  remains  to  say,  that  at  the  trial  below  it  was 
admitted  that  the  legal  title  of  the  land  in  dispute  was  in 
Bobert  Long  at  the  time  of  his  decease,  and  that  it  was  still 
in  the  plaintiffs,  his  heirs,  unless  it  had  been  divested  by  the 
defendant's  several  title  deeds  offered  in  evidence. 

The  court  below  held  that  it  had  not  been,  and  such  is  out 
opinion. 

Judgment  affinned. 

JuaiBiuunoir  of  Vmobatm  Ooubts,  whxn  Ateaohsb^  avd  wturujut  Qm* 
HAL  OR  SraoiAL:  See  Cooper  r,  Stmderland,  66  Am.  Deo.  02;  Morrow  ▼. 
Weed,  Id.  122;  Overoeeror.  OuBifer,  77  Id.  265. 

WHKRI   JUBISDIOnON  OV  COUBT  HAVnvO    LDflTBD  POWKRS  18  ShOWN  to 

bftTe  attaiohedy  iti  sabeeqnent  piooeedingi  are  preenmed  to  be  m  regular  aa 
ihote  of  a  oonrl  of  general  juriadietion:  IkmfoTth  t.  Tkompwn,  84  lowap 
9i6;  Bndtky.  Engle,  44  Id.  268;  and oannot  be  qneationed  ooUaterally:  Purt- 
ftyr.  JEToyi^  22Id.  20;  ShauatonY.  Loier,  24  Id.  227;  (Tood t.  N<^Ui^,  28  Id. 
186^  an  oitbig  the  principal  oaae. 

PowMR  07  Pboiati  Coubt  TO  SiLL  RxALTT  BiBULTB  from  the  fact  that 
deoedenfa  penonal  eetate  ia  inanffioient  to  pay  debt8»  and  that  the  realty  ia 
neceMaiy  therefor:  StMosri  t.  Adm,  76  Am.  Dec  661;  Booi  t.  McFerHn,  75 
Id.  49;  and  jnriadiotion  attachea  on  preaentatum  of  a  petition  therefor  by  the 
adminiatrator.  Bat  anoh  court  has  no  anthority  to  entertain  a  biU  by  credi- 
tofa  to  compel  the  adminiatrator  to  aeU:  Wapko  t.  JldnA»  19  Iowa,  886,  cit- 
ing the  principal  caae. 

KaoiTAM  nr  Tax  Dxds  as  Bvai«mus;  See  the  extenaiTe  note  to  Jaekmm 
t.  A^oni;  17  Am.  Dao.  60fr-614|  sad  aae  WorikkigY.  W^b$hr,  71  Id.  648. 
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Wilkinson  v.  Getty. 

,11SI0WA«  167.] 

Nov-xzBouncnr  OF  Vowmm,  oanicot  bb  Aidbd  bt  Pboqf  ov  IHTmimii  vo 
EZBOUTB  It.  Urns,  if  ui  attorney  in  £aot»  acting  onder  a  power  of  si- 
tomey,  ezaonted  1^  both  hnaband  and  wife,  sign  a  deedof  oooTayanoe  if 
the  attorney  of  the  hnsband  only,  the  deed  will  operate  to  ooot^  ooly 
tiM  hnaband'e  intweit,  and  will  not  bar  dower  of  the  wife;  and  the  fall- 
ore  to  eseonte  the  deed  aa  the  attorney  of  the  wife  cannot  be  aided  by 
•videnoe  ehowing  a  miatake  on  the  part  of  the  attorney  in  drawing  the 


Bill  in  equity.  John  (Jetty,  the  owner  in  fee  of  a  lot  in 
Dayenport,  with  his  wife  Harriet^  executed  a  power  of  attorney 
to  one  CollinB,  empowering  him  in  their  name  to  sell  and  con- 
vey this  lot  Collins  sold  the  property  to  one  Ranson,  and 
afterwards  undertook  by  deed  to  conTey  the  same  to  one  Price, 
the  assignee  of  Ranson.  This  deed  was  signed,  ^Wm*  8. 
Ck)llin8,  attorney  in  fetct  for  John  Oetty."  Price,  the  assignee, 
sold  to  Pages,  under  whom  complainant  claims.  Gtetty  died 
in  1858,  eig^t  years  after  the  sale  and  deed,  leaving  Hairiet 
surviving.  This  bill  is  filed  against  the  widow  and  heirs  to 
perfect  the  title.  The  court  sustained  the  bill  against  the 
heirs,  but  dismissed  as  to  said  Harriet,  and  from  such  dis- 
missal complainant  appeals. 

Dati$on  and  TrrUy  for  the  appellant. 

Thomip9on  and  Bamerj  for  the  appell( 


By  Ck)urt,  Wbioht,  J.  This  decree  must  be  afl^rme^L 
The  wife  never  signed  ^the  deed.  Nor  (granting  that  this 
could  avail  complainant)  is  there  any  sufficient  evidence 
that  she  ever  intended  to,  either  by  her  attorney  in  fJEtct, 
or  otherwise.  It  is  not  different  from  the  ordinary  case, 
where  the  husband  makes  a  deed  in  which  the  wife  does 
not  join.  Her  dower,  in  such  a  case,  is  not  barred  by  even 
a  superabundance  of  proof  that  the  grantee  believed  and 
expected  that  she  was  signing  it;  that  she  was  willing  to  sign 
it  at  the  time,  and  would  have  done  so,  if  required;  nor  by 
evidence  that  a  full  consideration  was  paid,  and  possesokm 
taken  under  the  deed.  In  this  instance,  it  is  simply  a  case  d 
the  non-execution  of  a  power,  and  this  cannot  be  aided  bj 
proof  of  an  intention  to  execute  it. 

It  is  not  a  case  of  mistake,  relievable  in  equity.  Bespood* 
ant  was  a  feme  covert^  and  her  dower  could  only  be  barred  bj 
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her  volnntaij  act  or  conveyance  in  the  manner  provided  bj 
statute.  And  when  required  to  be  in  writings  the  fsdlnre  can- 
not be  aided  by  parol  evidence  that  all  that  the  statute  re- 
quired was  in  fact  done:  (yPerraU  v.  Simplotj  4  Iowa,  881,  and 
cases  there  cited.  And  see  Pieraon  v.  Armstrongj  1  Id.  282 
[68  Am.  Dec  440].  And  much  stronger  is  the  reason  of  the 
rule,  when  she  never  signed  nor  acknowledged  the  deed. 

Cknmsel  say  that  equity  will  especially  grant  relief  and  cor- 
rect a  mistake,  when  the  deed  is  executed  in  the  name  of  the 
attorney,  instead  of  the  principal.  We  know  of  no  such  rule 
In  the  form  stated.  Nor,  if  correct,  could  it  avail  complainant. 
The  author,  in  1  Am.  Lead.  Cas.  585  (referred  to  by  counsel 
in  support  of  this  doctrine),  is  treating  of  cases  where  equity 
will  aid  the  defective  execution  of  a  power,  and  refers  to 
instances  where  deeds  are  by  mistake  signed,  sealed,  and 
delivered  in  the  name  of  the  attorney,  instead  of  the  principal. 
And  the  rule  is  broadly  stated  that  an  agreement  by  an  attor- 
ney for  a  principal,  inoperative  at  law  for  want  of  a  formal 
execution  in  the  name  of  the  principal,  is  binding  in  equity,  if 
the  attorney  had  authority.  But  not  so,  if  the  agreement  was 
never  executed,  formally  or  otherwise,  in  the  name  of  the 
principal,  nor  any  person  for  him.  And  this  is  the  case 
before  us. 

But  it  is  insisted  that  Collins  made  to  the  vendee  a  bond 
executed  in  the  name  of  the  husband  and  wife,  and  that  equity 
will  enforce  this  agreement.  Of  the  execution  and  true  char- 
acter of  this  bond,  there  is  no  sufficient  evidence.  To  obtain 
relief  upon  this  ground,  complainant's  proof  of  the  contract 
should  be  clear,  definite,  and  unequivocal.  The  alleged  bond 
b  not  produced,  and  the  evidence  of  its  terms  and  contents 
falls  £Eur  short  of  what  legal  rules  require. 

Affirmed. 

Tn  nmciPAi.  cabb  is  gird  in  Shnmi  t.  Henq^f  19  lowti  S86;  to  tiM 
point  that  married  woman  osa  only  oonyoy  in  the  manner  and  form  prorided 
bjr  atatnte;  andin  JETeolOfi  t.  Fryberger,  8S  Id.  201,  to  the  point  that  a  miatake 
tn  the  maaaer  of  ezecnting  snoh  oooTeyanoea  oannot  be  oorreoted  in  equity. 
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Aldbn  V.  Gabveb. 

lis  Iowa,  2S8.] 
Tunmww  or  RiPLifu,  to  Rioovib,  must  Photb  flutt  he  wm  entitled  te 

tiM  poetaMrinin  of  the  property  in  oontroyerey  at  the  oommenoement  ol 

theeotioo. 
WABBBOUBiMAir  WITH  Wbom  CknfMOii  CAftBOB  Storbs  Qoods  may  retaia 

ponenion  of  the  eamey  when  so  instnioted  by  the  carrier,  until  ''back 

dhargee  "  theteoo  are  paid. 

BsPLBViM.  Plainti£f8  shipped  goods  from  St  Lotds,  by  the 
Ebnnibal  and  St.  Joseph  Railroad  Company,  under  a  contract 
to  take  them  at  the  place  of  shipment  and  deliver  them  at 
their  destination,  Council  Bluffb,  Iowa.  At  St.  Joseph,  the 
goods  were  placed  on  the  steamer  Dacotah,  for  carriage  to 
their  destination.  Defendant  was  a  warehouseman  at  the 
Council  Blu£fiB  landing,  and  the  goods  were  left  with  him  at 
that  place,  with  instructions  to  collect  the  back  charges, 
amounting  to  $248.  Ss  charges  for  storage  amounted  to 
ihirfy  dollars,  which  was  paid  after  suit  commenced,  and  a 
demand  then  made  for  the  goods.  Verdict  and  judgment 
went  for  defendant  for  the  amount  of  the  back  charges  and 
Interest    Plaintiffs  appealed. 

CnhUanand  TWtfe,  for  the  appellants. 
Street  and  Crauifardy  for  the  appellee. 

By  Court,  Wbioht,  J.  That  plaintiflni  were  not  entitled  to 
the  possession  of  the  goods  at  the  time  this  action  was  com* 
menced,  and  that  as  a  consequence  the  verdict  against  them 
upon  that  issue  is  correct,  we  entertain  no  doubt  And  thiS| 
toit  the  reason  that  while  they  did  not  and  do  not  controvert 
the  right  of  defendant  to  a  lien^on  the  goods  until  his  charges 
as  warehouseman  were  paid,  and  his  right  to  retain  their  pos- 
session until  such  payment,  the  testimony  is  quite  conclusive 
that  such  charges  were  not  paid,  and  that  there  had  been  no 
demand  until  after  the  writ  was  issued.  The  petition  was 
filed,  the  writ  issued  and  placed  in  the  hands  of  the  sheriff; 
and  after  the  officer,  with  his  writ,  and  the  plaintiffa  had  got 
to  defendant's  warehouse,  the  demand  was  made  and  charges 
paid.  At  the  time  the  action  was  commenced,  therefore,  de- 
fendant was  not  in  the  wrong,  and  plaintiffs  were  not  entitled 
to  the  possession  of  the  property. 

It  is  admitted  that  plaintiffs  own  the  goods.  The  question 
in  controversy  (aside  from  that  above  decided)  is,  whether  de* 
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fendant  had  a  ngfii  to  retain  their  poBsesdon  until  the  back 
charges  were  paid.  There  was  no  evidence  that  these  had 
been  paid  by  the  plaintiflfb.  Nor  does  it  appear  that  the 
asumnt  found  by  the  jury  was  any  greater  than  what  was  due 
to  the  carriers,  with  whom  the  contract  was  made.  The 
amount  due  the  steamer  was  paid  by  the  railroad  company. 
The  defendant  paid  no  back  charges.  From  the  pleadings, 
eTidence,  and  instructions,  it  seems  that  plaintiffs  denied  their 
liability  to  pay  the  steamer's  charges;  they  insisting  that  they 
contracted  with  the  railroad  company,  and  the  goods  were 
shipped  upon  the  boat  without  their  consent,  express  or  im- 
plied. But  this  amount  having  been  paid  by  the  first  carriers, 
we  do  not  see  how  this  claim  of  plaintiflb  can  avail  them. 
True,  it  was  paid  after  the  commencement  of  the  action;  but 
while  this  is  set  up  in  a  supplemental  pleading,  and  issue 
thereon  joined,  it  is  nowhere,  during  the  whole  trial,  intimated 
that  the  time  of  payment  would  change  or  affect  defendant's 
rights.  Indeed,  it  may  be  remarked  that  aside  from  the  pe- 
tition, the  pleadings  and  proceedings  are  strangely  in  conflict 
with  the  positions  now  assumed  by  the  parties  respectively. 
Thus  it  is  claimed  that  the  Dacotah  could  not  recover  her 
charges,  because  she  obtained  possession  of  the  goods  without 
plaintiffh'  consent,  and  that  to  entitle  the  oonmion  carrier  to  a 
lien  for  freight,  the  relation  of  debtor  and  creditor  must  exist 
between  the  owner  and  such  carrier,  so  that  an  action  of  law 
might  be  maintained  for  the  debt  sought  to  be  enforced  by  the 
lien. 

And  yet,  if  this  rule  should  be  granted  to  its  fullest  extent^ 
as  fully  as  laid  down  in  Fitch  v.  Newberry^  1  Doug.  (Mich.)  1 
[40  Am.  Dec.  83],  it  could  make  no  difference,  for  such  charges 
are  not  owing,  nor  claimed  by  the  boat,  but  by  the  party  with 
whom  the  contract  of  afEreightment  was  originally  mada 
And  there  is  no  dispute  but  what  the  relation  of  debtor  and 
creditor  existed  between  plaintiffs  and  the  company.  And 
then,  again,  while  the  judgment  for  all  the  back  charges  in 
favor  of  defendant,  who  had  paid  nothing,  may  seem  strange, 
yet  when  it  is  remembered  that  the  parties  made  up  the  issues, 
and  tried  the  whole  case  as  if  the  carriers,  one  or  both,  were 
suing  for  the  freight,  and  that  there  was  no  question  made  but 
that  defendant  might  recover  for  whatever  was  due,  we  have 
a  satisfactory  explanation.  And  therefore,  while  under  other 
circumstances  we  might  incline  ever  so  strongly  to  the  views 
presented  by  appellants,  upon  some  of  the  errors  assigned,  yet 
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•8  the  record  stands  we  do  not  see  how  we  can  consistently 
disturb  the  jadgment. 
AfBnned. 

RiPLSTnr  n  MiiniADiiBiji  OHLT  BT  Qin  Who  ZB  EvTiriAD  TO  Immibusi 
PMBBBnnr:  MIdkMrdmm  t.  Seed,  64  Am.  Dea  80;  and  ■••  the  prinoipel  oiM 
dted  to  this  cffMt  in  JfiraAoA  T.  Siiiifer»  41  Iow%  18S. 

Lnv  cm  CkamoN  Cjlbusb  iob  Fsxionr  Gbabobi^  ud  his  right  to  with- 
hold jtMBOMJon  mtil  poynmit  thsoof :  8oo  CfalmM  ami  O.  U.  B.  B.  ih.  "w. 
Ah^  08  Am.  Doo.  874^  and  noto. 


Obaydon^  Swanwiok,  &  Co.  v.  Pattbbson  &  Ca 

Ds  lowest.] 
HoLDSB  ov  iPiflnniioiiT  Kom  n  vn  Bouhb  to  BiOBif*  m  Patmot  ei, 
tfao  aamo^  ooRonoj  or  any  thing  othor  than  ooin  or  mofiej  a*  ill  troo  Tihio} 
and  holder,  who  is  mora  agents  haa  no  ri^t^  nnleai  speoially  aatiior* 
iMdaotodo^  to  aooapt  anything  alae  in  lien  of  money;  and  a  paymaat  in 
ooR«n<7  to  the  holder,  who  ia  merely  an  agent  for  ooUeotion,  doea  nol| 
in  the  abaenoe  of  anthority  specially  oonf erred  or  ratified,  or  of  a  oostom 
known  to  the  prineipal,  amoont  to  a  discharge  of  the  notea. 

Action  on  note  payable  on  order  of  Graydon,  McCreary,  & 
Ca,  at  Langworthy  and  Brothers'  bank,  and  indorsed  in  bhuik 
and  delivered  to  plaintiffs.  Before  maturity  it  was  sent  to  the 
bank  for  collection,  and  there  paid  by  defendants  by  a  cur- 
rency check,  the  bank  giving  a  receipt  for  the  amount  of  the 
note,  without  stating  in  what  manner  the  payment  had  been 
made.  There  had  been  no  instructions  as  to  the  manner  of 
collection  of  the  note.  It  was  proved  that  it  was  the  custom 
of  the  bank  to  receive  payments  in  currency.  The  check  or 
currency  were  never  tendered  back  to  defendants.  The  re- 
maining flEUSts  appear  in  the  opinion. 

Bimll^  MilUf  and  ShiraSy  for  the  appellants. 

/.  M.  Oriffith  a/nd  TF.  /.  Knight^  for  the  appellees. 

By  Court,  Wright,  J.  There  is  no  pretense  that  plain- 
tiffs  accepted  the  currency,  nor  that  they  had  any  knowledge 
of  the  check  drawn  by  the  defendants  for  the  same.  Nor  is 
it  shown  that  they  had  any  knowledge  of  the  custom  of  the 
bank  referred  to  in  the  testimony.  It  is  equally  clear,  we 
think,  that  while  the  note  was  indorsed  in  blank,  defendants 
were  aware  that  it  belonged  to  plaintiffs,  and  that  Langworthy 
and  Brothers  were  merely  collecting  agents.    Plaintiffs  were 
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iherefare  not  leqmied  to  retam  the  ohedk,  xadem  they  are 
bound  hy  the  act  of  the  bank  in  taking  it,  and  if  they  are, 
then  the  note  is  paid,  and  a  letom  wdnld  be  nnavailing. 

Oar  opinion  is,  that  nnless  authorized  to  receive  currency, 
or  unless  the  act  was  subsequently  in  some  manner  ratified, 
the  bank  had  no  authority  to  take  it,  and  the  note  would  not 
be  paid.  The  rule  is,  that  payment  diould  ordinarily  be  made 
in  money  or  ccin,  and  the  hcdder  is  not  bound  to  accept  any- 
thing but  such  money  at  its  true  value.  And  if  the  holder  is 
a  mere  agent,  he  has  no  right,  unless  specifically  authoriied 
so  to  do,  to  accept  anything  else  in  lieu  of  money:  Story  on 
Promissory  Notes,  sees.  115,  889;  Jaeh9(m  v.  BarUeUy  8  Johns. 
861;  KeUogg  y.  oijbert,  10  Id.  220  [6  Am.  Dec.  885];  Cotter  y. 
TaleoUj  10  Vt.  471;  MeCarver  y.  NeaUy^  1  O.  Greene,  860;  2 
Parsons  on  Contracts,  126,  note  b. 

^Illinois  currency,"  or  ^'currency,"  is  not  money:  Binda- 
hiff  y.  BarreUj  11  Iowa,  172.  And  aside  ftom  some  custom 
authoriring  iiy  authorily  ftom  the  payees  to  that  effect^  or 
ratification,  as  above  explained,  the  agents  had  no  ri|^t  to 
leoeive  such  '*  currency,''  or  anything  else  than  money. 

Affirmed. 

HouxiB  ov  Kon  10B  CoLUBonoVy  if  Aoot  ob  AnoBim^  mas  9o 
BiOHr  to  i6oaiT»  ia  pftymoiit  anything  «zoept  mon^,  nnleas  ipeoiaUy  m- 
tbociaadaotodobyhii  principal  ordknt:  l>raim  r.DaggeU,^  Ioiw%  683. 
Die  only  oondition  th«  law  impoaea,  if  anything  alae  ia  feoeived  in  aooh  oaaaa, 
fcdng  that  the  principal  ahaU  inform  the  debtor,  within  a  laaaonable  time 
afbw  the  fact  ia  hm^  to  hia  attention^  that  he  reftiaaa  to  aaaetlQn  sMh 
ITani  T.  jffmia,  7  WaU.  4G2;  boUi  oitfaig  the  principal  ease. 


DbAN   V.   GODDABD. 

[itiow^an.] 
Sbowdto  nuT  JuDaMBVT  UKDSB  Whuob  It  was  IiiusD  waa 
xeoofeied  '«befoceO.  &.  IL^^withoatatatingthathewMia  joatioeolthe 
peace,  would  not  be  abaolntdy  void  in  the  handa  of  a  oonataUe,  ao  aa  to 
enable  him  to  protect  himaelf  from  Liability  on  hia  bond  for  improper  or 
negligent  treatment  of  property  aeiaed  or  levied  upon  by  Tirtoe  thereof. 

AonoN  against  Gk>ddard,  a  constable,  and  his  sureties,  upon 
his  official  bond,  for  improperly  levying  upon  plaintiff's  prop- 
erty under  an  execution  reciting  that  it  was  issued  on  a  judg* 
ment  recovered  ^^  before  George  8.  Matthews,"  but  failing  to 
ledte  his  office  of  justice  of  the  peace.  The  remaining  facts 
appear  in  the  opinion. 

▲X.  DML  Y  OL.  LZXZI-4V 
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John  E.  Burkey  for  the  appellant 

/•  C.  WriglU  and  L.  L.  AvMuxtrthj  tot  the  appellee. 

By  Court,  Wbioht,  J.  The  writ  was  held  Toid,  for  the  rea- 
son that  it  did  not  '*  show  that  it  was  issaed  npon  a  judgment 
rendered  by  an  officer.''  And  this  mling,  we  think^  was  erro- 
neous. The  fiulnre  to  attach  the  words  '^justice  of  the  peace,'' 
or  the  letters  ^^  J.  P.,"  to  the  name  of  the  person  rendering  the 
judgment,  would  not  have  the  effect  of  rendering  the  writ  aH> 
solutely  Toid  in  the  hands  of  the  constable,  so  as  to  enable  him 
to  protect  himself  for  his  improper  or  negligent  treatment  ol 
property  seiiEed  or  levied  upon  by  virtue  thereof.  The  defend- 
ant in  the  execution  might  claim  that  it  was  irregular  and 
voidable,  perhaps,  but  not  void.  If  not  void  as  to  the  defend- 
ant, the  defect  certainly  could  not  avail  the  constable,  nor  his 
sureties,  after  he  had  acted  upon  it  as  a  valid  writ,  and  suf- 
fered property  seised  thereund^  to  perish  because  of  his  abuse 
of  the  same. 

It  was  the  duty  of  Matthews,  upon  the  expiration  of  his  term 
of  office,  to  deposit  with  his  successor  his  official  dockets  and 
papers,  to  be  kept  as  public  records.  Wm  mooenor  waa  in« 
vested  with  power  to  issue  executicms  on  judgments  found 
unsatisfied  in  the  dockets,  thus  coming  into  his  hands,  in  the 
same  manner  and  with  like  effect  as  the  justice  rendering  the 
same:  Ckxle  1851,  sees.  2877-2379, 2887.  And  though  it  would 
be  more  strictly  proper  and  regolKt  that  the  official  character 
of  the  justice  or  person  rendering  the  judgment  should  be  ex* 
pressly  stated,  yet  this  clerical  omission  will  not  vitiate  nor 
make  void  the  writ,  for  its  basis,  purpose,  and  object  suffi* 
dently  appear,  and  especially  so,  as  the  justice  issuing  it  is  a 
sworn  public  officer,  and  some  presumptions  may  be  legiti- 
mately indulged  in,  where  he  is  in  the  discharge  of  a  duty 
enjoined  by  law.  Not  only  so,  but  the  execution  so  describes 
and  identifies  the  judgment  as  to  render  certain  the  authority 
upon  which  it  was  issued,  and  was  therefore  sufficient  to  invest 
the  officer  with  power  to  levy  and  selL  If  so,  it  would  not  be 
void:  Sprott  v.  Eeid^  3  G.  Greene, 489  [66  Am.  Dec.  649];  Shd- 
don  V.  Van  BuaKrk,  2  N.  Y.  478;  EUioi  v.  JTronFa  Ad'mr,  18 
Wend.  86. 

Again,  it  may  be  questioned  whether,  under  the  state  of  the 
pleadings,  the  objection,  if  good  upon  general  principles,  could 
avaiL  After  admitting  the  judgment,  execution,  and  levy,  an 
answer  was  filed  denying  the  same  matters.    There  was  no 
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withdrawal  of  the  finty  no  substitationy  no  loave  to  file  an 
additional  or  further  answer,  nothing  indicating  that  the  sev- 
eral answers  were  to  be  treated  as  one,  but  the  canse  was  tried 
upon  the  issues  thus  made  up,  though  clearly  conflicting  and 
inconsistent.  Under  such  dreumstances,  we  regard  it  very 
doubtful  whether  defendants  were  not  estopped  from  denying 
the  authority  for  issuing  the  writ.  But  holding  as  we  do 
above,  it  is  not  necessary  to  pass  upon  this  view  of  the  case. 
Reversed. 


Vabianoi  B«'waEW  ExBODTiON  AiTD  JuDOMBVTt  6m  ozteofx^e  note  to 
Qraham  t.  Price,  18  Am.  Daa  201»  203;  8proU  t.  HM,  66  Id.  649,  and  noto 
666.  Immatefial  ▼mrianoM  wOl  not  aflbct  the  Tilidity  of  the  writ»  and  U^ 
when  Tiewed  in  the  light  of  a  oommnn  ondentanding,  all  the  reqniaitea  aab- 
■tantially  appear  therein,  it  will  be  sufficient:  Burdkk  t.  Skigkfff  30  Iowa,  fU^ 
dting  the  principal  caae.  The  principal  case  ia  also  cited  in  CooUy  ▼.  Sft^ 
km,  16  Id.  16,  where  the  defect,  idiich  waa  held  to  be  immaterial,  conaiated 
mfsnlj  of  clerical  ndapriaion  in  /wniiAing  to  fill  a  Uank  with  the  amount  of 
the  ezeontion,  anch  anm  already  appearing  twice  thereini  and  in  Chmmhigkam 
T.  AflbBT,  26Id.  Iia,  and  WIOamBT.  Btowh,  28  Id.  241^  where  ali|^t  nvi- 
aace  beiweeii  the  auna  named  in  the  jtidgment  and  execction  were  held  to  >■» 
hnmateriaL 


KuBZ  V.  Bbusoh. 

ris  IOWA,  m.] 

HoMimAD  Rmtojitm  Lot  ahd  House  Used  ab  Bokm,  togeliiiar  with  boHd- 
inga  appurtenant  thereto^  inchiding  thoee  naed  and  oooi^ied  by  the  owner 
in  the  proaecntion  of  his  ordinary  buaineaa,  bat  not  aooh  bqfldlnga  aa  are 
rented  to  others  and  yield  a  revenne  to  the  owner. 

OoouPAnoir  of  BviLDiiro  ab  Homistkad  Aimt  KiJUUTiuar  ov  Tbvst  Did 
ooQTeying  the  same^  in  which  deed  the  wife  did  not  eoncnr,  will  no% 
change  the  ataim  of  the  parties  so  as  to  exempt  the  property  as  a  home- 
stead from  the  operation  ef  anch  deed. 

AonoN  to  obtam  i)Ossession  of  real  property.  Defendant^ 
bemg  the  owner  of  two  subdivisions  of  a  tract,  which  were 
known  as  the  south  and  south  middle  fifths,  conveyed  by  trust 
deed  to  one  Woodru£f  to  secure  a  debt  to  one  Ives.  Under 
Buch  deed  the  premises  were  sold  and  conveyed  by  the  trustee 
to  plaintiff,  who  commenced  this  action.  Defendant  answered, 
setting  up  the  defense  that  the  premises  were  his  homestead. 
The  jury  found  for  the  plaintiff  for  the  south  fifth,  and  that 
the  south  middle  fifth  was  deSmdant's  homestead  Plaintiff 
appealed. 
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Bi$$eU  and  8hira$^  for  the  appellant 
E.  OotUehalkj  for  the  api>ellee. 

By  Court,  Wright,  J.  There  is  no  controversy  as  to  the 
■oath  fifth;  nor  is  there  any  as  to  a  portion  of  the  south 
middle  fifth.  On  the  north  side  of  this,  and  some  distance 
from  the  fix)nt,  or  White  Street,  is  a  one-story  brick  cottage, 
occupied  by  the  defendant  and  his  family  at  the  time  of  mak- 
ing tiie  deed,  in  which  deed  his  wife  did  not  join.  As  to  this 
cottage  house  and  such  portions  of  the  lot  (the  south  middle 
fifth)  as  were  in  good  faith  used  as  appurtenant  thereto,  plain- 
tiff concedes  the  verdict  is  right.  But  as  to  all  other  parts  of 
that  subdivision,  he  insists  that  the  verdict  was  wrong. 

The  facts  are  simply  these:  There  is  a  double  brick  house 
situated  on  this  lot,  fronting  on  White  Street.  This  was  never 
occupied  by  defendant  as  his  homestead,  prior  to  the  trust 
deed,  nor  at  any  time  prior  to  the  oommencement  of  this 
action,  except  about  two  months  in  the  year  1859.  It  was 
rented,  however,  to  a  number  of  tenants,  and  used  as  shops, 
defendant  having  no  possession  except  through  such  tenants. 
On  the  south  half  there  was  a  planing*mill,  which  was  rented 
on  the  1st  of  May,  1857,  for  five  years,  at  an  annual  rent  of  one 
hundred  and  fifty  dollars. 

Plaintiff  now  claims  that  as  to  all  said  south  middle  fifth 
except  the  brick  cottage,  and  such  portions  of  the  lot  as  were 
in  good  fiiith  used  as  appurtenant  thereto,  he  was  entitled  to 
recover.  In  other  words,  he  insists  that  the  double  brick  house 
is  no  part  of  the  homestead. 

The  principles  settled  and  the  reasoning  used  by  this  court 
in  prior  cases,  bearing  more  or  less  directly  upon  the  question 
here  involved,  must  reverse  this  judgment. 

Thus  in  CharlesB  v.  Lambersony  1  Iowa,  435  [68  Am.  Deo. 
457],  it  is  said:  ^^  To  be  the  homestead  it  must  be  used,  and 
used  for  the  purpose  designed  by  the  law,  to  wit,  as  a  home,  a 
place  to  abide,  a  place  for  the  family.  The  language  of  Ihe 
law  is  clear.  It  is  that  a  homestead,  consisting  of  a  certain 
quantity  of  land,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  owned  and  occupied,  shall  not  be  suljject  to 
forced  sale.'' 

In  Rhodes  v.  MeCarmick^  4  Iowa,  368  [68  Am.  Dec.  .663], 
this  language  is  used:  ^^  The  object  of  the  law  is  to  protect  the 
home  and  preserve  it  for  the  family,  and  not  shops,  stores, 
rooms,  hotels,  and  office  rooms,  which  are  rented  and  occupied 
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by  other  persons.  This  constmction  attains  the  object  of  the 
oode  in  exempting  a  homestead,  and  prevents  the  abnse  of  a 
law  which  was  designed  to  discourage  and  not  encourage 
fraud-" 

And  so  in  Aehley  y.  Chambetiaimj  16  Cal.  181  [76  Am.  Dec. 
616]:  ^A  homestead  is  the  residence  of  a  family,  is  the  place 
where  the  home  is,  and  it  would  seem  unreasonable,  upon  first 
impressions,  that  premises  should  be  regarded  as  a  homestead, 
unless  devoted  principally  to  such  residence  and  home." 
.  But  aside  from  these  cases  the  statute,  to  our  minds,  is  cleai 
and  decisive  upon  this  point.  After  providing  that  ^^the 
homestead  must  embrace  the  house  used  as  a  home,"  ^^  and  if 
he,  the  owner,  has  two  or  more  houses  thus  used  by  him  at 
different  times  and  places,  he  may  select  which  he  will  re- 
tain"; that  ^'  it  may  contain  one  or  more  lots  or  tracts  of  land 
with  tiie  buildings  tiiereon,  and  other  appurtenances," — it  then 
declares  (Code  1851,  sec.  1253):  *^It  must  not  embrace  more 
than  one  dwelling-house,  nor  any  other  buildings  except  such 
as  are  properly  appurtenant  to  llie  homestead  as  such,  but  a 
shop  or  other  building  situated  thereon,  and  really  used  and 
oocuiAed  by  the  owner  in  the  prosecution  of  his  own  ordinary 
business,  and  not  exceeding  three  hundred  dollars  in  value, 
may  be  deemed  appurtenant  to  such  homestead." 

This  section,  by  the  assertion  of  what  may  be  as  well  as 
what  shall  not  be  considered  as  appurtenant  to  the  homestead, 
and  hence  a  part  of  it,  frees  the  question  of  all  difficulty.  The 
purpose  and  object  of  the  law  is  most  clearly  shown.  It  gives 
the  ^^  dwelling-house"  and  a  shop  really  occupied  in  the  prose- 
cution of  his  ordinary  business  by  the  owner,  but  not  buildings 
that  are  not  thus  used  and  occuped.  The  mechanic  needs  his 
shop,  the  physician  his  office,  to  assist  him  in  procuring  means 
for  the  maintenance  and  support  of  his  family,  as  he  needs 
his  dwelling.  This  is  the  theory  of  the  statute,  and  he  is  pro- 
tected in  the  one  as  much  as  the  other.  Or  as  is  said  by 
Hemphill,  C.  J.,  in  Pryar  v.  8Ume,  19  Tex.  371  [70  Am.  Dea 
841],  in  giving  a  construction  to  the  peculiar  constitutional 
provisions  and  statutes  of  that  state:  '^  The  exemption  should 
not  be  construed  as  reserving  merely  a  residence  where  a 
fiunily  may  eat,  drink,  and  sleep,  but  also  a  place  where  the 
head  or  members  may  pursue  such  business  or  avocation  as 
may  be  necessary  for  the  support  and  comfort  of  the  family." 

But  it  was  never  intended  that  other  buildings,  though  on 
the  same  lot,  buildings  '^  not  appurtenant  to  the  homestead  ai 
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raohy"  those  not  '^OBed  and  occupied  by  the  owner  in  the  proe- 
ecation  of  his  own  ordinary  businefls,"  those  rented  and 
yielding  a  reyenne  to  the  owner, — we  say  it  was  never  in- 
tended that  such  should  be  exempt  If  so,  the  law  could  be 
made  the  cloak  for  the  most  stupendous  frauds.  For  if  one 
such  building  may  be  exempt,  so  may  all  that  could  be  placed 
upon  a  half-acre,  if  in  a  town,  or  forty  acres,  if  in  the  country, 
without  limit  as  to  value.  And  thus  the  statute,  instead  oif 
securing  to  the  family  a  home  where  they  may  be  sheltered, 
and  live  beyond  the  reach  of  financial  misfortune  and  the  de- 
mands of  creditors,  would  give  them  property  never  contem* 
plated  by  its  letter  or  spirit. 

The  occupation  of  the  ^'double  brick  house''  after  the  exe- 
cution of  the  trust  deed,  cannot  change  the  legal  ttatus  of  the 
parties.  Its  subsequent  adoption  (even  if  there  was  such 
adoption),  would  not  affect  the  validity  of  the  deed,  nor  release 
the  property  from  its  operation:  Yott  v.  Devavltj  8  Iowa,  345 
[66  Am.  Dec.  92]. 

The  cause  will  therefore  be  reversed,  and  remanded.  So 
much  of  the  south  middle  fifth  as  was  in  good  faith  actually 
used  as  appurtenant  to  the  '^  cottage  dwelling,"  at  the  time  of 
the  execution  of  the  trust  deed,  as  defined  by  this  opinion, 
should  be  set  apart  to  the  defendant,  and  as  to  all  other  parts 
the  plaintiff  should  have  judgment. 


BawmrMAim,  What  mat  bi  Bzemft  as:  6m  Pryor  t.  SUme,  70  Am.  Daa 
841,  ftod  the  cocteniiTo  note  thereto  34&-3SS;  dting  many  onee,  and  amoBf 
them  the  prinoipal  oaee;  TmmUnmm  t.  Swhrneg,  76  Id.  432|  AMeif  t.  Cham' 
beriain,  Id.  SIS. 

CkwvxTAHGB  OB  AuiirAnoN  OF  HomsnAM:  See  the  note  to  Poole  t.  Oer* 
rard,  65  Am.  Dea  482  et  leq. 

BwaqpjwsT  Aboftion  of  Rxal  BflorATB  as  HomsnuB  cannot  afleot 
Talidity  of  owner's  undertaking  to  aeU  and  ooiiTej  it^  or  releaae  him  from  hia 
obligation^  entered  into  before  it  waa  made  a  homeeteads  Foil  t.  DrnfomU^ 
i6Am.Deo.02. 


MoHenby  v.  Dat. 

[18  Iowa,  446.] 
ViOLioxziai  OF  Wnn  ni  Exxonmro,  without  Bkabhto,  Trubt  Dbmd  Ooir- 
vimro  HoKiflTKAD,  among  other  property^japon  the  statement  of  her 
hnsband  that  it  oonveyed  certain  property  mentioned,  which  did  not  bi- 
dade  the  homestead,  the  trustee  and  beneficiary  having  no  knowledge  ol 
and  being  in  no  wibo  a  party  to  this  false  representation^  oannot  be  set 
np  by  her  as  against  the  innocent  parties  who  acted  in  good  faith  in  tiic 
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tnonotioii,  lo  m  to  make  it  the  ground  for  rdief  agaiml  the  oonee* 
quenoes  of  her  own  ngnatiire. 
WoM  WILL  voT  VL  Pkriotted  TO  Takb  Adwavtaqm  oI  her  own  irregular 
and  wrongfol  aeti  in  the  acknowledgment  of  a  deed  againal  partiea  who, 
\mbkg  ignorant  of  aooh  acta,  hare  loaned  money  upon  the  aeeority  thif 
a^nowledged,  but  which  ia  r^gnlar  and  fair  on  its  faoe. 

AcnoEi  of  right    The  fiicts  are  stated  in  the  opinion. 

CwtHb  Bates^  for  the  appellant. 

M.  D.  MeHenryy  pro  $e. 

B7  Court,  Lows,  J.  The  facts  oat  of  which  this  oontroverej 
•rises  are  these:  The  defendant  Day,  about  the  twenty-seventh 
day  of  January,  1857,  borrowed  the  sum  of  two  thousand  firs 
hundred  doUm  from  Messick  and  Bobertson,  of  Kentucky, 
through  their  agent,  William  H.  McHenry,  of  Des  Moinet, 
Iowa,  to  secure  which  the  said  Day  and  wife  executed  and  d^* 
livered  a  deed  of  trust  (naming  William  H.  McHenry,  the 
trustee  therein)  upon  the  following  described  property:  The 
south  half  of  lots  1  and  2,  in  block  C,  in  the  commissioners' 
addition  to  Fort  Des  Moines,  Polk  County,  Iowa.  Also  lota 
Nos.  1,  2,  8,  and  4,  in  block  B;  lots  Nos.  1  and  2,  in  block  G; 
krts  Nos.  1,  2, 8, 4,  6,  6,  7,  9,  and  10,  in  block  D;  and  lots  Not. 
1, 2,  8,  4,  6,  6,  7,  8,  9,  and  10,  in  block  A,  situated  in  D.  P. 
W.  Day's  additi<m  to  Fort  Des  Moines. 

Default  being  made  in  the  payment  of  the  money,  the  pro^ 
erty  conveyed  in  the  deed  of  trust  was  sold  by  the  trustee  to 
the  plaintiff  as  the  highest  bidder  for  the  sum  of  $601,  who 
brings  his  action  of  right  to  recover  possession  of  the  two  lots 
first-above  described.  The  defense  set  up  may  be  stated  in  sub* 
stance  as  follows:  That  at  the  time  of  the  execution  of  said  deed 
et  trust,  the  defendants  were  occupying  said  lots  as  their  home- 
stead, and  continued  to  do  so  up  to  the  sale  of  the  same  by  Um 
trustee,  and  the  institution  of  this  suit;  that  Alice  B.  Day,  the 
wife  of  D.  P.  W.  Day,  had  not  acknowledged  said  deed  d 
trust  before  any  officer  authorised  to  take  the  acknowledgment 
of  deeds;  that  the  notary  public,  before  whom  said  acknwledg* 
ment  purports  to  have  been  taken,  never  presented  said  deed 
of  trust  to  her  for  that  purpose;  that  when,  as  a  matter  of  fact, 
Bhe  did  sign  the  same,  the  notary  was  not  present;  that  her  hua- 
band  presented  the  deed  to  ner  for  her  signature,  representing 
at  the  time  that  it  was  for  the  lots  on  the  hill  in  hispwn  addi- 
tion to  the  city  of  Fort  Des  Moines;  that,  relying  upon  this 
statement,  she  signed  the  deed  without  reading  it;  that  she 


Digitized  by  VjOOQIC 


440  HcHenbt  v.  Day.  [lowai 

would  not  have  signed  the  deed  bad  she  been  advised  that  ber 
bomestead  was  included  in  tbe  same. 

A  demurrer  was  filed  by  plaintiff  to  tbe  sufficiency  of  tbe 
matters  set  fortb  in  tbis  defense,  and  before  a  bearing  was  bad 
upon  tbe  same,  tbe  wbole  cause  was  by  order  of  tbe  court  re- 
ferred to  James  M.  Elwood,  Esq.  On  tbe  bearing  before  tbe 
referee,  it  was  agreed  tbat  the  wbole  case,  witbout  deciding  tbe 
demurrer,  sbould  be  beard  upon  tbe  merits,  and  tbat  eitber 
party  sbould  give  in  evidence,  under  tbe  pleadings,  proofe  to 
establish  bis  or  tbeir  case  to  tbe  same  extent,  and  witb  tbe 
same  effect,  as  tbougb  specially  pleaded. 

In  tbe  award  of  tbe  referee  is  reported  all  tbe  evidence  taken 
before  bim,  together  witb  tbe  facts  which,  in  his  judgment, 
tbe  proofe  establish,  and  bis  conclusion  of  law  thereon.  After 
finding  tbat  tbe  legal  title  of  tbe  premises  in  controversy  was 
in  tbe  plaintiff,  in  virtue  of  the  deed  obtained  under  tbe 
trustee's  sale,  he  finds,  also,  tbat  the  evidence  in  the  main 
sustains  tbe  new  or  special  matters  of  defense  set  up  in  the 
answer,  but  nevertheless  tbe  referee  held  tbat  these  facts,  if 
true,  did  not  constitute  a  legal  defense  in  tbis  action;  tbat  tbe 
•aid  Alice  E.  Day,  in  executing  said  deed  of  trust  witb  ber 
husband,  is  presumed  to  have  been  cognizant  of  tbe  property 
which  tbe  same  conveyed;  but  if;  through  her  own  mistake  or 
negligence,  she  did  not  ascertain  what  property  tbe  deed  in 
fact  embraced,  still,  as  between  herself  and  tbe  innocent  par- 
ties who  acted  in  good  faith  in  the  transaction,  she  cannot 
take  advantage  of  such  negligence,  and  make  it  the  ground  of 
relief  against  the  consequences  of  ber  own  signature;  that  as 
between  herself  and  innocent  parties,  where  no  firaud  is  alleged, 
tbe  said  Alice  stands  in  no  better  position  than  if  she  bad  exe- 
cuted said  deed  of  trust  voluntarily,  and  witb  a  full  knowledge 
of  all  the  facts  in  the  transaction:  Babeock  v.  Hoey,  11  Iowa, 
875;  that  between  the  trustee,  beneficiaries,  and  tbeir  imme- 
diate grantees  on  the  one  hand,  and  the  grantors  on  tbe  other, 
it  was  not  neoessary  tbat  tbe  deed  of  trust  should  have  been  ac- 
knowledged, in  order  to  make  it  a  binding  or  valid  conveyance. 

Tbis  last  proposition,  perhaps,  is  stated  rather  broadly  by  tbe 
referee,  so  &r  as  Alice  E.  Day  is  concerned.  It  is  not  neces- 
sary, in  tbe  determination  of  this  cause,  or  in  affirming  tbe 
general  conclusion  to  which  the  referee  and  the  court  below 
came,  to  bold  tbat  a  deed,  unacknowledged  by  the  wife,  exe- 
cuted in  conjunction  witb  ber  husband,  is  valid  against  ber, 
even  in  a  direct  proceeding  between  the  parties  to  the  same. 
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It  has  been  the  policy  of  the  law,  as  well  as  of  the  courts,  to 
hold  a  strict  compliance  with  the  solemnities  of  the  law,  in 
divesting  a  married  woman  of  her  interest  in  real  estate.  The 
certificate  of  acknowledgment  to  the  deed  of  trust  in  this,  is 
regolar  and  in  due  form,  and  purports  to  have  been  made  in 
good  fedth.  It  is  true,  the  evidence  shows  the  following  irregu- 
larity in  the  acknowledgment  of  the  deed:  That  the  notary 
had  certified  to  the  acknowledgment  of  the  same,  without  re- 
quiring the  personal  presence  of  the  party,  but  upon  a  previous 
verbal  authority  given  by  her,  accompanied,  at  the  time,  with 
her  written  signature,  to  the  effect  that  the  notary  should  do 
io  when  a  deed  was  presented  by  her  husband,  with  her  sig- 
nature aflixed.  This  informality  in  the  mode  of  taking  tiie 
acknowledgment  would  be  fatal,  it  may  be,  to  the  validity  of 
the  deed,  under  some  circumstances,  but  certainly  she  cannot 
be  permitted  to  take  advantage  of  her  own  irregular  and 
wrongful  acts,  against  parties  who,  ignorant  of  all  this,  had 
loaned  a  large  sum  of  money  to  her  husband,  upon  the  strength 
<rf  a  security  perfectly  regular  and  fair  upon  its  &ce,  both  in 
tmn  and  substance:  Baldwin  v.  Snotoden,  11  Ohio  St  203. 

Believing  that  the  decision  below  was  founded  upon  the  law 
applicable  to  the  facts  in  this  case,  and  upon  which  further 
elaboration  does  not  seem  to  be  required  at  our  hands,  we 
accordingly  affirm  the  same. 

Affirmed. 

OoMVsrAircB  oa  Alsemjowik  ow  HomsfBAM:  tibe  note  to  iVols  v.  Om^ 
fond;  66  Am.  Dea  482  et  leq.!  and  tee  JTmis  t.  SniicI,  onle^  p.  486. 

Tbm  nmiciPAL  oasb  n  citbd  in  8inum  t.  Herve^^  19  lofwa^  888^  298^  and 
IdbBT.  Gn^,  30  Id.  419,  to  the  point  that  a  dead  ia  valid  between  the  partiea, 
tho«^  neither  aoknowledged  nor  reoorded.  hkOrtmy.  Scrcmagef  19  Id.  4M, 
it  ia  dted  to  the  point  that  the  wife  oannot  aet  np  fraud  of  her  hnaband,  or 
hia  nndne  faflnenoe,  if  ahe  wrongfnUy  aoknowledge  that  the  deed  waa  her 
•wn  free  act;  and  ia  A^efl  t.  ffagmt,  63  Id.  226^  to  the  aame  afieot^  the  oowl 
holding  that  irv^S^ilaritiea  or  inTaliditj  nmat  appear  on  the  face  el  the  inatra- 


NOBTH   AND   SOOTT  V.   MUDOB   &    Ga 

[U  lOWA,  4911 

Oom—ioa  Of  JuDOMBfr  bt  Qua  Mimtsa  cm  PAannDtsmp»  lor  the  ftrm^ 

ia  Talid  only  againat  the  partner  making  it. 
DnfAHB  OF  Ihfibiob  Diobbb  wHBff  Cbahoid  ihto  Qua  cm  Hiobdi  Oeam- 

AorxB  n  Mkboid  into  the  latter. 
IvDOMBffT  AOAnrsT  Obm  PABTinat,  ON  Dnuin>  ▲OAnm  FntM,  ia  a  bar  ta 

another  aotion  againat  the  firm  upon  the  aame  demand. 
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Acnoif  on  a  promi88or7  note.    The  opinion  states  the  fitota. 
CKfUan  and  Noune^  for  the  appellants. 
Knapp  and  Caldwell^  for  the  appellees. 

By  Court)  Lows,  J.  On  the  eleventh  day  of  October,  1852, 
the  defendants,  A.  Madge  A  Co.,  made  and  delivered  their 
promissory  note  to  the  order  of  plaintiffiB  for  the  sum  of 
1836.50,  payable  six  months  after  date.  Prior  to  the  twelfth 
day  of  August,  1854,  credits  to  the  amount  of  $256.50  were 
entered  upon  said  note.  On  the  day  last  named,  plaintiffs 
procured  A.  Mudge,  one  of  the  members  of  the  firm  of 
A.  Mudge  A  Co.,  to  confess  a  judgment  of  1638.50  in  vacation, 
against  said  firm,  in  favor  of  the  plaintifib,  upon  a  sworn 
statement  of  fiicts  of  the  transaction  out  of  which  the  in- 
debtness  arose.  This  confession  of  said  judgment  was  duly 
entered  of  record  by  the  clerk  of  the  oourt,  and  subsequently 
approved  by  the  district  court. 

In  March,  1859,  the  plainti£b  commenced  this  suit  on  the 
same  note  against  the  defendants.  They  plead,  in  bar  to  a 
second  recovery  on  said  note,  the  foregoing  judgment;  that 
it  was  confessed  on  the  same  note,  and  on  no  other  cause  of 
action;  that  said  judgment  is  still  in  foil  force  and  effect, 
onreversed  or  uncanceled. 

The  plaintiffs  reply  that  said  judgment  is  void;  that  A. 
Mudge  had  no  authority  to  confess  it;  that  said  confession 
purports  to  be  upon  an  account  and  not  upon  the  note;  that 
it  is  materially  defective,  and  under  it  the  clerk  had  no  au- 
thority to  enter  judgment  against  defendant,  etc. 

The  cause  was  tried  by  the  court;  on  hearing,  the  plaintiff^ 
introduced  in  evidence  the  note  sued  upon,  and  rested.  The 
defendants  offered  in  evidence  the  confession  of  judgment 
above  described,  together  with  the  oral  testimony  of  A.  Mudge, 
of  the  firm  of  A.  Mudge  &  Co.,  who  testified  that  at  the  request 
of  one  Driver,  agent  of  the  plaintiffs,  he  gave  and  executed 
the  confession  of  judgment  alluded  to,  that  the  confession 
was  for  the  balance  due  on  the  identical  note  now  sued  upon, 
that  said  note  had  been  originally  given  for  the  price  of  cer^ 
tain  goods,  wares,  and  merchandise,  purchased  by  the  firm  of 
A.  Mudge  &  Co.,  of  the  plaintiffs;  that  it  was  present  at  the 
time,  and  constituted  the  foundation  of  the  confession. 

S.  W.  Summers  was  also  introduced  by  the  defendants  as  a 
witness,  who  testified  that  the  note  sued  on  was  for  some  time 
in  his  custody;  that  he  subsequently  gave  the  note  up  to  one 
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DriTer,  the  agent  of  the  plalntifBi,  who  afterwards  stated  to 
him  that  a  jadgment  had  been  oonfeesed  by  A.  Madge  A  Ca 
on  the  same  note,  bat  ezpreesed  some  dissatis&ction  with  said 
oonfiBSsion.  This  was  the  substance  of  the  testimony  offbred 
by  the  defendants,  which  the  coart  raled  oat  as  inadmissible, 
holding  that  the  said  judgment  by  confession  was  void,  and 
constitated  no  bar  to  plaintiffs'  nf^i  to  recover  in  this  action. 

The  exdasion  of  this  testimony  was  made  the  ground  of 
exception,  and  appeal  to  this  court  The  correctness  of  this 
ruling  is  not  apparent  to  us,  nor  are  the  reasons  for  it  dis- 
closed in  the  bill  of  exceptions. 

The  sworn  statement  of  £euH»  out  of  which  the  indebtedness 
arose,  with  the  cognovit  upon  which  the  judgment  was  entered, 
seem  to  be  substantially  sufficient  under  the  decision  we  made 
in  the  case  of  Vanfleet  v.  PhiUipSy  11  Iowa,  559. 

That  it  is  void  as  against  the  defendant  Baldwin,  we  haye 
held  in  the  case  of  Christy  v.  Sherman^  10  Iowa,  585.  In 
the  same  case  we  held,  however,  that  the  judgment  was  good 
and  binding  on  the  party  or  partner  confessing  the  same.  We 
will  now  refer  to  other  authorities,  not  only  to  show  that  such 
Judgment  is  not  void  against  the  party  confessing,  but  that 
the  contract  debt  upon  which  such  confession  was  made  is 
merged  in  the  judgment,  so  that  it  cannot  become  the  subject 
of  another  cause  of  action. 

The  general  doctrine  is,  that  if  a  demand  of  an  inferior 
degree  is  changed  into  one  of  a  higher  character,  the  former 
is  merged  in  the  latter,  upon  which  the  party  must  alone  rely. 
Thus  the  merger  of  a  simple  contract  debt  in  a  judgment,  or 
debt  of  record,  is  made  a  familiar  example  in  the  books.  We 
will  refer  to  a  few  of  the  many  adjudicated  cases  to  show  the 
incorrectness  of  the  ruling  below  in  this  case. 

In  Sloo  V.  £ea,  18  Ohio,  279,  it  was  held  that  a  judgment 
against  one  of  two  partners  upon  a  joint  promise  is  a  bar  to  a 
subsequent  suit  against  both  of  the  partners. 

In  RobertBon  v.  Smihy  18  Johns.  459  [9  Am.  Dec.  227],  a 
firm,  consisting  of  four  persons,  made  two  notes  in  their  part- 
nership name.  A  judgment  was  recovered  on  the  notes  against 
the  two  ostensible  partners.  The  judgment  not  being  paid,  a 
second  suit  was  brought  on  the  notes  against  the  four  part- 
uers,  one  of  whom  only  being  served  with  process,  and  who 
was  not  in  the  first,  pleaded  in  bar  the  recovery  against  the 
two,  and  it  was  sustained. 

In  amiih  V.  BUuh,  9  Serg.  &  R.  142  [11  Am.  Dec.  686],  a 
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jadgment  recoyered  against  one  partner  is  a  bar  to  a  subset 
qnent  suit  against  both,  though  the  new  defendant  was  a 
dormant  partner  at  the  time  of  the  contract,  and  was  not  dis- 
coyered  until  after  the  judgment.  A  similar  decision  was 
made  in  Moale  y.  HoUina^  11  Gill  &  J.  11  [33  Am.  Dec.  684]. 

In  Wann  y.  McNvltyy  2  Gilm.  355  [43  Am.  Dec.  58],  it  was 
held  that  a  judgment  against  one  member  of  a  firm  for  a  debt 
due  from  the  firm  constitutes  a  bar  to  a  recoyery  against  the 
other  members.  The  same  general  principle  or  rule  of  prac- 
tice is  laid  down  in  the  following  cases:  Robertson  y.  Smithy 
18  Johns.  459  [9  Am.  Dec.  227];  Ward  y.  Johnson,  13  Mass. 
148;  Thompson  y.  EmmeHy  15  IlL  416;  Taylor  y.  Claypool^ 
5  Blackf.  557;  King  y.  HoarSj  13  Mees.  A  W.  494;  Trafton  y. 
UnUed  States,  8  Story  C.  C.  646. 

We  haye  but  little  hesitation  in  concluding  that  the  court 
below  erred  in  ruling  out  the  defendants'  eyidence,  and  the 
judgment  ?rill  therefore  be  reyersed,  and  the  cause  remanded. 

Beyersed. 


JmMimiTB  AQAOwt  FABTWEuann,  and  Mwnnnui  tbebiof^  Bmor  <vs 
8m  note  to  Wood  t.  Waiklmoon,  44  Am.  Deo.  S70  et  teq.  JvdgnMnt  Againil 
«B«  pariiMr  on  a  deniaad  againrt  a  Ann  it  a  bar  to  ■nottier  ft^ 
firm  on  tho  nma  domaad:  Wa§m  t.  MeNmUih  4S  Id.  68^  and  tee  the  prino^ 
OMe  oitod  to  this  oOeet  in  ShermmT.OkHa^f  17  Jawm,  92M,  926,  drntingakik' 
iii|^  bowavar,  that  ease  from  the  piinoipal  oaaa. 

Kora  SusD  001  Bionifw  Mbbsid  m  JumnoDiTs  ffmtfordp  3n>ryr,  S  Osk 
w.  Sirsei,  46  Ioiw%  (M,  dtbg  the  priaoiptl  oaaa. 


Labson  v.  Sbynolds  and  Paokabd. 

riS  Iowa,  S79i] 
OuRfSIAlVOB  OF  HomRBAD  BT  HvSBAinD  WmBODT  COMOUBSMKCB  OV  Wm 

ioToid. 

Wm  xs  voT  Kmbmabt  Pabtt  to  Pboobidiiios  BiLAniia  vo  HoimnAi^ 
but  ibe  will  not,  when  oot  made  a  party,  bo  ooti^ped  by  a  daorte  fofo- 
doiiiig  a  mortgage  thereof  ezeoutedby  the  hnabaad  alone,  nor 'viill  ihe  be 
onated  from  the  poaeearion  by  a  aale  made  mider  aaoh  a  decree. 

StaaoAAB  or  Hombstbad  Pbopbbtt  bt  Hvsbabd  without  Oonoubbbvob 
Of  Wm  ia  inTalid,  notwithatanding  hia  wife  aabaeqoently  dieo,  and  will 
BOt^  if  he  maxry  again,  p^ednde  hia  aeoond  wif e'a  right  of  homeatead  in 
■uoh  -ptagntyf  nor  will  ahe  be  oonoladed  by  a  f oreoloanie  decree  by  de- 
iMilt,  entered  after  aaoh  aeoond  marriage,  in  an  aotion  to  which  the 
■eoond  wile  waa  not  a  party,  thon^  the  deoree  will  be  oonoluaiTe  aa  ta 
^^  Ajgband. 
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Bill  in  equity.  Complainant  being  seised  in  fee  of  certain 
land,  occupying  the  same  as  a  homestead  with  his  wife  and 
children,  bought  of  one  Dow  certain  other  real  estate,  and  to 
secure  the  purchase-money  made  a  mortgage  upon  the  prop- 
erty so  purchased,  together  with  other  land,  including  the  said 
homestead,  which  mortgage  was  signed  by  complainant  but 
not  by  his  wife.  Packard,  having  purchased  the  mortgage  of 
Dow,  commenced  his  action  to  foreclose  the  s^me.  A  decree 
of  foreclosure  was  entered  by  default,  and  on  execution  there- 
under the  mortgaged  property  was  sold  to  Packard,  who  in 
turn  sold  a  portion  of  it,  including  the  homestead  tract,  to 
Reynolds.  Reynolds  commenced  his  action  of  right  for  the 
premises,  and  it  was  to  restrain  him  from  proceeding  with  this 
action  that  this  bill  was  filed.  An  injunction  being  obtained 
herein  was,  on  final  hearing,  made  perpetual,  and  the  sale  by 
the  sheriff  and  all  title  thereunder  set  aside,  and  firom  these 
orders  respondent  appealed.  As  part  of  the  facts  it  should 
be  stated  that  complainant's  wife  died  after  the  making  of  the 
mortgage  and  before  the  institution  of  the  foreclosure  suit,  and 
that  he  married  again  at  some  time  prior  to  said  foreclosure 
suit.    The  remaining  facts  appear  in  the  opinion. 

Clark  and  Clarhy  for  the  appellant 
£.  W.  Oriiwold^  for  the  appellee. 

By  Court,  Wbioht,  J.  Various  grounds  are  set  out  in  tht 
bill  for  setting  aside  the  decree  of  foreclosure,  the  sheriff's 
sale,  the  deed  fix)m  Packard  to  Reynolds,  and  protecting  com- 
plainant in  his  homestead,  and  title  to  all  the  land  sold  by  the 
sheriff;  but  it  is  manifest,  and  substantially  admitted  in  the 
argument,  that  in  the  court  below  the  decision  turned  upon  a 
construction  of  the  homestead  statute,  as  applied  to  the  actual 
tacts  and  circumstances  of  the  case.  And  this  might  well  be 
so,  for  af  against  Reynolds,  neither  defects  in  the  petition  for 
foreclosure,  variance  between  the  notice  and  petition,  the  sup- 
posed blending  therein  of  law  and  equity  jurisdiction,  the  fact 
that  the  decree  was  drawn  up  by  petitioner's  attorney,  that  it 
was  not  signed  by  the  judge,  that  the  sheriff's  deed  to  Pack- 
ard was  insufficient  in  its  redtals,  that  the  premises  were  sold 
for  $362,  when  worth  from  $1,200  to  $2,000,  nor  all  of  them 
combined,  would  be  sufficient  to  defeat  his  title.  The  cardinal 
question  is  (and  it  is  to  reach  this  point  that  the  petition  is 
for  the  most  part  drawn),  whether  the  sale  of  the  homestead 
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is  void,  pr  whether,  under  the  drcnmstances  disclosed,  Rey- 
nolds acquired  any  title  thereto,  as  against  the  mortgagor. 

The  statute  expressly  enacts  tliat  a  conveyance  of  the  home- 
stead is  of  no  validity,  unless  the  husband  and  wife  concur  in 
and  sign  the  same:  Ckxle,  1247;  Revision,  2279.  And  that  a 
conveyance  by  mortgage  signed  by  the  husband  alone,  under 
such  a  statute,  is  invalid,  see  the  following  cases:  Alley  v. 
Bay,  9  Iowa,  609;  Yo$t  v.  DevauU,  Id.  60  [66  Am.  Dec.  92]; 
WUUam$  Y.  SweOand,  10  Id.  51;  Dorsey  v.  MeFariandy  7  CaL 
842;  B%chard$  v.  Chaee,  2  Gray,  883;  WiUiamB  y.  Starr^  5  Wis. 
634. 

But  these  questions  remain:  What  eflbct  does  the  subse- 
quent death  of  the  wife  have?  How  &r  is  complainant  oon- 
eluded  by  the  foreclosure  proceedings?  Does  his  subsequent 
marriage  before  the  foreclosure  affect  the  question? 

If  complainant's  present  wife  had  been  made  a  party  to  the 
bill  to  foredose,  we  think  the  controversy  would  have  been  at 
an  end.  A  fSailure  to  set  up  the  homestead  exemption  at  that 
time  would  have  conducted  and  estopped  them  from  making 
the  claim  against  one  hdding  under  the  sale.  The  order  of 
foreclosure  would  have  settled  the  homestead  right,  and  in  an 
action  for  the  possession  it  could  not  be  again  abjudicated. 
This  seems  to  us  to  be  in  accordance  with  familiar  and  well- 
settled  law,  as  applied  to  analogous  questions,  and  is  sustained 
by  the  following  direct  adjudications:  Lee  v.  KingBbury^  18 
Tex.  68  [62  Am.  Dec.  646];  Tadiock  v.  EeeUs,  20  Id.  782  [78 
Am.  Dec.  218].  Where  there  is  personal  service,  and  a  party 
from  his  own  fault  fJEols  to  make  his  defense,  he  is  as  much 
concluded  as  if  the  question  had  been  expressly  determined. 

And  so,  again,  if  complainant  had  not  been  married  at  the 
time  of  the  foreclosure,  he  could  not  now  raise  the  question. 
For  if  unmarried  he  was  the  only  person  who  could  defend,  or 
insist  upon  the  homestead  right  And  though  the  mortgage 
was  invalid  for  want  of  the  wife's  signature,  yet  he  might,  or 
not,  insist  upon  such  invalidity.  It  is  as  if  he  had  been  sued 
upon  a  note  declared  void  by  statute,  or  one  that  he  had  fully 
paid,  or  one  obtained  by  fraud,  and  had  fSeuled  after  personal 
service,  to  make  his  defense.  In  such  a  case,  the  judgment 
concludes  him  of  course,  and  we  see  no  reason  why  the  same 
rule  does  not  apply  in  the  present  instance. 

The  mortgage  being  invalid  at  the  time  of  its  execution,  the 
subsequent  death  of  the  wife  would  not  change  its  character. 
If  her  right  therein  had  been  a  mere  dower  interest,  the  deed 
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without  her  Bignature  would  haye  been  good  to  the  extent  of 
his  right,  and  her  death  would  have  put  an  end  to  any  olaim 
of  dower.  But  the  right  of  the  wife  to  the  homestead  difBsn 
from  that  of  dower,  and  the  provisions  of  the  statute  as  to  its 
conveyance  or  encumbrance  are  also  different.  It  is  not  dif- 
ferent from  dower  in  such  a  sense  that  a  similar  deed  will  not 
ccmvey  the  one  as  well  as  the  other.  But  the  difference  arises 
necessarily  from  the  rights  and  privileges  reserved  to  the  wife 
during  and  after  the  life  of  the  husband.  Thus  the  husband 
may  feil  to  select,  plat,  mark  out,  and  record  the  homestead, 
and  if  80^  the  privilege  then  devolves  upon  the  wife.  So  as  we 
have  already  seen,  the  deed  passes  nothing,  not  even  his  inter- 
est, if  she  does  not  jdn.  Upon  his  death  she  has  a  right  to 
continue  in  its  occupation,  and  it  cannot  be  taken  from  her  by 
his  will  or  devise.  And  if  she  does  not  survive  the  husband, 
her  issue  may,  upon  a  certain  contingency,  take  the  whole 
homestead.  I^m  which  premises  it  is  reasonably  dear  that 
the  wife's  right  or  interest  hi  the  homestead  is  not  merely  an 
inchoate  one,  to  become  vested  after  his  death,  and  after  as- 
signment that  may  be  disposed  of  by  a  judicial  sale  for  the 
debt  of  the  husband;  but  that  the  occupation  of  it  as  a  home 
gives  her  a  right  therein,  without  any  fiirther  act  on  her  part, 
or  any  one  for  her,  which  cannot,  without  her  consent,  be  di«^ 
vested.  The  homestead  belongs,  as  it  were,  to  the  femily.  H 
is  for  the  benefit  of  the  femily, — parents  and  children.  As  to 
its  conveyance,  the  law  contemplates  that  there  shall  be  a  con- 
currence of  both  minds  (of  the  two  heads,  so  to  speak)  before 
the  dwelling-place  of  the  femily  shall  be  encumbered,  or  the 
right  of  either  one  be  divested  or  aflfbcted.  It  is  seen,  there- 
fore, that  the  will  of  the  wife  is,  in  theory,  as  supreme  as  that 
of  the  husband.  And  in  perfect  consonance  with  these  views 
is  the  case  otBewdh  v.  Kraemerj  8  Gal.  66  [68  Am.  Dec.  304]; 
and  Van  Seynegan  v.  Sevaily  Id.  76,  where  it  was  held  that  a 
mortgage  upon  a  homestead,  which  was  void  because  executed 
by  the  husband  alone,  is  not  rendered  valid  by  the  subsequent 
death  of  the  wife.  In  such  a  case,  the  debt  remains  good,  and 
the  property,  if  liable,  becomes  so  just  as  if  the  mortgage  never 
existed.  The  case  of  Lie$  v.  De  ZHoblar,  12  Id.  827,  recognises 
somewhat  the  same  principle,  for  it  is  there  held  that  the  ex- 
emption is  as  much  for  the  benefit  of  the  children  as  the  wife, 
and  therefore  where,  after  the  elopement  and  adultery  of  the 
wife,  the  husband  mortgaged  the  homestead,  the  mortgage  was 
held  inoperative  and  void 
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The  mortgage  was  invalid,  then,  when*made.  If  complain- 
ant had  not  been  married  at  the  time  of  the  finecloeore,  or  if 
the  present  wife  had  been  made  a  defendant  in  that  addon, 
the  homestead  exemption  conld  not  now  be  set  up.  It  then 
remains  to  inquire,  What  effect  shall  his  subsequent  marriage 
and  the  non-joinder  of  the  wife  have  upon  respondent's  title? 

The  necessity  of  making  the  wife  a  party,  or  allowing  her 
to  intervene  in  an  action  affecting  the  homestead,  is  not  very 
clearly  settled  by  the  authorities.  In  CaHfomia  and  Texas 
(in  which  states,  by  the  way,  more  important  questions  touch- 
ing  the  homestead  right  have  been  settied  than  in  any  others), 
it  is  held  that  husband  and  wife  should  be  joined;  that  i^  on 
foreclosure,  she  is  not  joined,  her  rights  are  not  affected,  and 
that  it  is  error  to  refuse  to  allow  her  to  intervene:  Sargent  v. 
Wilaony  5  CaL  504;  Tadloch  v.  Eecle$,  20  Tex.  782  [78  Am. 
Dec.  213];  Bevalk  v.  Kraemer^  8  CaL  66  [68  Am.  Dec.  804]; 
Oooh  V.  KKnk^  Id.  847;  and  see  Wisner  v.  Famham^  2  Mich. 
472.  The  cases  in  8  California  hold  that  if  the  husband 
alone  is  made  a  party  and  defends,  his  rights  are  not  con* 
eluded  by  the  decree;  and  he  may,  notwithstanding,  join  with 
his  wife  in  a  bill  to  restrain  the  carrying  of  the  decree  into 
efiect. 

In  our  own  state,  the  question  has  undergone  some  discns- 
mxjfo.  Sloan  v.  CoMaughj  10  Iowa,  81,  was  a  bill  in  equity  by 
the  husband  to  restrain  a  sale  under  a  mortgage  with  po(wer 
of  sale  (the  mortgage  being  signed  by  the  husband  and  wife), 
and  it  was  there  held  that  the  wife  was  not  a  necessary  party. 
In  Hdfenstein  v.  Cave,  3  Id.  287,  the  plaintiffs  brought  eject- 
ment, and  the  husband  set  up  the  homestead  claim.  During 
the  progress  of  the  cause  the  wife  asked  to  be  made  a  party, 
and  set  up  a  claim  to  the  homestead  as  existing  in  herself  as 
a  wife,  independentiy  of  what  her  husband  had  done  or  omit- 
ted to  do.  The  question  arose  under  the  act  of  1849,  chapter 
124,  and  it  was  held  that  she  should  not  have  been  allowed  to 
intervene.  In  discussing  the  point,  Woodward,  J.,  uses  this 
language:  ''  If  she  has  rights  which  she  may  assert  separately 
from  her  husband,  they  cannot  be  such,  at  the  best,  as  to  ex- 
onerate her  from  doing  that  which  her  husband  was  to  do, — 
that  which  the  law  required.  She  must  at  least  show  that 
she  has  done  that  which  her  husband  was  required  but  omit- 
ted to  do.  She  must  take  the  ground  that  what  he  has 
omitted  she  has  done;  or  that  as  he  refuses  or  neglects  to 
make  defense,  she  should  be  permitted  to  do  so.    Something 
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like  ibis  must  be  her  position.  There  is  no  new,  diflTerent,  ox 
independent  basis  of  right  or  law  for  her  to  found  her  elaim 
upon.  The  statute  is  very  meagre  and  deficient  upon  the 
matters  above  alluded  tp,  it  must  be  admitted;  but  there  is 
room  to  doubt  whether  it  intended  to  confer  upon  the  wife  the 
right  here  claimed,  which  is  an  independent  right.  The  ut- 
most that  could,  in  any  view  of  it,  be  accorded  to  her,  would 
be  to  defend  if  he  did  not;  or  possibly,  to  show  that  she  had 
supplied  his  omission  by  doing  some  act  which  he  had  ne- 
glected. But  if  she  cannot  assume  one  or  the  other  of  these 
grounds,  there  does  not  appear  any  reason  for  her  becoming  a 
party." 

"  We  are  not  inclined,"  he  continues,  ''to  settle  the  question 
definitely  as  to  her  beccnning  a  party  under  the  above  circum- 
stances, since  the  cause  does  not  demand  it;  but  it  seems 
apparent  that  without  assuming  some  such  positions  as  those 
above  indicated,  there  is  no  call  or  occasion  for  letting  her  in. 
Of  what  benefit  would  it  be  ?  What  would  she  gain,  or  what 
can  she  do?  What  is  her  position,  as  she  asks  admission 
now  ?  The  husband  appears  and  defends,  and  she  does  not 
pretend  the  contrary.  She  does  not  claim  that  he  has  refused 
or  neglected  to  do  some  necessary  act,  which  she  has  supplied. 
She  simply  sets  up  a  right  to  the  homestead,  as  the  wife  of  the 
defendant  and  as  the  mother  of  a  family,  without  reference  to 
what  her  husband  has  done  or  omitted  to  do.  This  claim  of 
right  we  cannot  recognize,  and  therefore,  it  is  our  opinion  that 
the  court  erred  in  permitting  her  to  come  in  as  a  pa^ty  defend- 
ant." 

Following  what  we  believe  to  be  the  spirit  of  our  statute, 
and  especially  after  the  construction  given  to  it  by  these  cases, 
we  are  inclined  to  the  opinion,  and  so  hold,  that  the  wife  is 
not  a  necessary  party  to  every  action  which  may  affect  the 
homestead.  If  she  is  a  party  to  the  mortgage  foreclosed,  then, 
of  course,  if  not  a  party  to  the  foreclosure,  she  would  not  be 
concluded  by  anything  done.  In  that  case,  however,  it  would 
by  no  means  follow  that  the  husband,  if  a  party,  would  not 
be  estopped,  though  the  wife  might  not  be.  The  cases  in 
California  (8  Cal.  66;  Id.  347)  go  much  beyond  what  we  re- 
gard the  correct  rule  under  our  statute,  in  holding  that  if  the 
husband  alone  is  made  a  party,  and  defends,  his  rights  are  not 
concluded.  He  might,  it  is  true,  join  with  the  wife  in  a  bill  to 
restrain  proceedings  under  such  a  decree,  but  this,  as  it  seems 
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to  QB,  upon  the  ground  of  protecting  her  rights,  and  not  because 
there  was  any  right  of  his  left  for  adjudication.  In  other  words, 
as  he  could,  if  sued  alone,  set  up  the  exemption,  he  could  noi| 
after  decree  upon  that  question,  still  insist  for  himself  upon 
the  same  claim. 

But  assuming  that  she  is  not  a  necessary  parfy,  and  that 
there  has  been  a  foreclosure  of  a  mortgage  which  she  did  not 
sign,  does  it  follow  that  the  decree  to  which  she  is  not  a  party 
estops  either  or  both  of  them  from  claiming  the  exemption? 
Or  take  the  v^y  facts  of  this  case:  when  the  complainant 
married,  in  1857,  there  was  no  valid  encumbrance  upon  his 
homestead.  His  present  wife,  therefore,  acquired  the  same 
right  and  interest  therein  as  though  the  mortgage  under  which 
respondent  claims  had  not  been  made.  The  invalidity  was 
such  as  to  effect  it  in  the  hands  of  any  third  person.  And 
therefore  while  she  is  not  a  necessary  party  in  all  cases  affeci> 
ing  the  homestead  (as  in  Sloan  v.  Coolbaiijfft,  10  Iowa,  31,  or 
in  ejectment,  under  ordinary  circumstances,  brought  by  or 
against  the  husband),  yet  in  this  instance,  before  she  could  be 
concluded  and  ejected  from  the  possession  of  the  homestead, 
which  was  never  validly  encumbered,  she  should  have  been 
made  a  party,  and  while  the  decree  would  be  good  as  against 
the  husband,  it  would  not  as  to  her.  Not  being  good  as  to 
her,  and  as  her  right  to  the  possession  of  the  homestead 
cannot  be  disturbed  by  the  sole  action  of  the  husband  (we 
speak  here  of  the  general  rule,  and  not  of  the  exceptions  con- 
templated by  section  1249,  and  other  parts  of  the  code),  eject- 
ment would  not  lie  to  dispossess  herself  and  family,  as  well  as 
the  husband,  for  their  possession  is  the  same,  and  if  one 
cannot  be  dispossessed,  neither  can  the  other,  according  to  the 
theory  and  policy  of  our  law. 

Under  the  testimony,  it  is  impossible  to  ascertain  how  much 
was  bid  for  the  homestead,  and  how  much  for  the  other  mort- 
gaged property.  The  sale  should  therefore  be  set  aside,  and 
a  new  one  ordered;  so  much  of  the  decree,  however,  as  sets 
aside  the  entire  order  of  foreclosure  is  reversed.  It  is  good  as 
against  the  husband  as  to  the  amount  found  to  be  due,  and 
also  so  £eu-  as  it  forecloses  his  interest  in  the  mortgaged  prem- 
ises. The  cause  will  be  reversed  and  remanded,  with  in- 
structions to  proceed  in  a  manner  not  inconsistent  with  this 
opinion. 

Reversed. 
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OoHTiTAHai  OE  AuKHATiON  OF  HomffTBADB:  See  Pooit  ▼.  Oerrord,  66 
Am.  Dec.  482;  note;  and  see  Kun  ▼.  Brweh,  ante,  p.  435;  and  MeHenry  t. 
Day,  amU,  p.  438,  and  notes.  See  the  principal  case  cited  generally  as  an 
sntliocity  on  this,snbject  in  Edward$  t.  SuHhan,  20  Iowa,  504.  In  Bumap 
▼.  Cook,  16  Iowa,  153,  Morrii  ▼.  Sargent,  18  Id.  100,  and  BarneU  ▼.  Menden- 
kdB,  42  Id.  298,  the  principal  case  is  cited  to  the  point  that  in  Iowa  the  con* 
▼eyaace  of  a  homestead  is  of  no  ralidity  unless  the  hnsband  and  wife  ooncnr 
in  and  sifln  the  instnunent. 

Wm  a  HOT  Nsoi89ABT  Pabtt  to  Suit  oonckenimo  Houbtbad^  hut 
nnlses  she  be  joined,  the  judgment  would  not  oonclude  her,  however  it  might 
affwt  her  husband:  Bumap  v.  Cook,  16  Iowa,  158;  ChaseY.  Abbott,  20  Id.  160; 
Ohtm  T.  BuUard,  40  Id.  14,  all  citing  the  principal  case. 


Thobn  v.  Thobn. 

ri4  Iowa,  49.] 
J«arr  IkwAVT  cm  Tbuht  in  Ooimoir  mat  Claim  HoMmsAZ>  Pbitiukii 
■gUDst  his  co-tenants  in  the  undiTided  premises. 

HOMRBAB  NOT  WTTHIN  TOWN  PlaT  MUfT  NOT  JCWBRaffll  MOBB  THAN  VOBTT 

AoBMa;  still,  if  when  thus  limited  its  value  is  less  than  five  hundred  del* 
Ian,  it  may  be  enlarged  till  its  value  readies  that  amoont. 

Action  of  right  to  recover  the  undiyided  one  fourth  of  oer- 
tain  lands.  The  action  is  based  upon  the  following  agreed 
statement  of  &ct8:  The  plaintiff  has  the  legal  title  to  all  of  the 
lands  except  what  the  defendant  claims  as  a  homestead.  The 
plaintiff  purchased  the  same  at  sheriff's  sale,  on  execution 
against  the  defendant;  and  at  that  time  the  defendant  had  one 
undivided  fourth  interest  in  all  the  lands.  Prior  to  this,  defend- 
ant had  held  the  legal  title  to  all  the  land,  and  while  he  was 
so  holding  and  was  in  possession  thereof  by  himself  and  family, 
the  plaintiff  instituted  a  proceeding  in  chancery  against  him, 
in  which  it  was  decreed  that  the  defendant  held  the  title  to 
one  undivided  fourth  of  the  lands,  and  the  plaintiff  the  title  to 
the  undivided  residue.  During  all  this  time,  the  defendant 
was  the  head  of  a  family,  and  occupied,  and  still  continues  to 
occupy,  the  land  in  question  claimed  by  him  as  his  homestead, 
and  his  interest  therein  is  still  an  undivided  fourth  interest. 
On  these  facts  the  defendant  claimed  a  homestead  of  sixty 
acres,  including  his  house,  as  the  value  thereof  did  not  exceed 
five  hundred  dollars.  It  was  also  agreed  by  the  parties  that 
the  controversy  involved  but  two  questions,  which  are  con- 
tained in  the  opinion.  Upon  the  facts  stated,  the  court  al- 
lowed the  defendant  his  homestead  of  sixty  acres,  as  claimed, 
and  the  plaintiff  appealed. 
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Orami  und  8mUk^  for  the  appeUant 
Spicer  and  PraU^  for  the  appellee. 

By  Court,  Lowe,  J.  It  will  be  notioed  that*  by'  the  agree- 
ment of  the  parties,  the  oonrt  below  was  limited  in  its  decis- 
ion npon  the  facts  stated,  first,  to  the  abstract  question  whether 
the  defendant  was  entitled  to  claim  exempt  from  execution 
sale  a  homestead  in  an  undivided  tract  of  land,  in  which 
other  parties  have  an  undivided  interest,  as  tenants  in  com- 
mon; if  so,  then,  secondly,  whether  the  defendant  can  claim 
more  than  forty  acres  as  a  homestead. 

This  last  proposition  is  very  clearly  settled  in  the  aflSirma- 
tive  by  section  2284,  Revision  of  1860,  to  the  effect  that  if  the 
homestead  is  not  within  a  town  plat,  it  must  not  embrace  in 
aggregate  more  than  forty  acres;  nevertheless,  if,  when  thus 
limited,  its  value  is  less  than  five  hundred  dollars,  it  may  be 
enlarged  till  its  value  reaches  that  amount. 

In  regard  to  the  first  proposition,  it  does  not  necessarily  in- 
clude the  question  whether  a  tenant  in  common  can  set  up  the 
defense  of  a  homestead  in  an  action  of  right,  without  an  appeal 
to  the  chancery  side  of  the  docket,  to  have  the  same  recognized 
and  set  apart  as  in  cases  of  partition.  Neither  the  agreement 
of  the  parties  nor  the  pleadings  raised  the  question  as  to  the 
proper  method  or  proceeding  of  having  a  homestead  of  a  joint 
tenant  set  apart  or  protected.  It  is  true,  the  plaintiffs,  by 
their  demurrer  to  defendant's  plea,  did  raise  such  a  ques- 
tion, but  waived  it  by  replication  and  subsequent  stipulation 
making  and  agreeing  upon  a  particular  issue  upon  which  they 
went  to  trial.  In  this  condition  of  the  record,  it  is  not  compe- 
tent for  the  appellant  to  present  to  this  conrt  for  the  first  time 
questions  which  were  not  passed  upon  or  brought  to  the  con- 
sideration of  the  court  below. 

We  proceed,  therefore,  to  consider  briefly  the  question 
whether  a  joint  tenant  can  claim  under  the  statute  of  this  state 
the  homestead  privilege  against  his  co-tenants.  Why  not? 
The  first  section  of  the  homestead  law  exempts  from  judicial 
sale  the  homestead  of  every  head  of  a  family,  when  there  is  no 
special  declaration  of  the  statute  to  the  contrary.  The  only 
exceptions  or  declarations  to  the  contrary  are  to  be  foimd  in 
sections  2280,  2281.  Joint  tenancy  is  not  one  of  these.  How 
this  homestead  privilege  is  to  be  secured  to  the  party  claiming 
it,  as  a  tenant  in  eommon  with  others,  is  altogether  a  different 
question,  but  not  before  us  for  determination. 
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The  undiyided  one  fourth  of  the  lands  in  qnestion  was  ahout 
ninety  acres.  The  amount  claimed  by  defendant  as  a  home* 
■tead  was  so  much  less  than  this,  and  located  in  such  a  form 
as  not  to  affect  materially  the  value  and  form  of  the  remain* 
ing  lands,  that  we  suppose  the  plaintiffs  were  content  with  the 
division  as  made  and  claimed  by  defendant,  provided  he  wai 
entitled  to  a  homestead  at  all  under  the  circumstances,  and 
hence  the  submission  of  the  question  in  the  particular  form 
specified. 

The  appellant,  however,  to  sustain  his  position  that  a  home- 
stead cannot  be  taken  out  of  and  identified  upon  land  held 
in  common,  cites  Wolf  v.  Fleisehacher,  5  Cal.  244  [63  Am. 
Dec.  121],  which  holds  this  language:  "  The  statute  did  not 
contemplate  that  homesteads  should  be  carved  out  of  land 
held  in  joint  tenancy,  or  tenancy  in  common,  since  it  has  prc^ 
vided  no  mode  for  Iheir  separation  and  ascertainment"  A 
similar  ruling  was  made  in  Reynolds  v.  PixUyy  6  Cal.  165. 

But  can  such  a  reason  be  rendered  in  view  of  the  provisions 
of  our  statutes  ? 

Suppose  the  defendant,  before  his  undivided  interest  was 
attempted  to  be  extinguished  by  levy  and  sale,  had  filed  a 
petition,  setting  forth  in  connection  therewith  his  homestead 
right,  and  asking  that  in  the  petition  it  should  be  respected 
and  secTured  to  him,  could  it  not  have  been  done  without 
diminishing  or  interfering  with  the  just  rights  of  his  co-ten- 
ants ?  If  the  land  should  be  found  divisible  without  preju- 
dice to  the  parties,  it  is  competent  for  the  referees  to  allot  the 
shares  to  ilieir  respective  owners,  without  having  the  same 
drawn,  etc.  Section  3617  of  the  Revision  of  1860  declares 
that  for  good  and  sufficient  reasons  offered  to  the  court,  the 
referees  may  be  directed  to  allot  particular  portions  of  the 
land  to  particular  individuals.  Under  the  discretion  and 
power  given  to  the  referees  by  this  section  through  the  court, 
we  do  not  see  why  the  homestead  may  not  be  awarded  to  the 
proper  owner  or  tenant  without  the  slightest  detriment  to  his 
oo-tenants.  Independently  of  any  homestead  right,  it  has  been 
held  by  some  courts  that  where  one  of  the  joint  tenants  had 
made  valuable  improvements,  that  on  partition  subsequently 
made  he  would  be  entitled  to  that  part  on  which  improve- 
ments had  been  made,  or  to  compensation:  Robinson  v.  Mc- 
Donald,  11  Tex.  385  [62  Am.  Dec.  480]. 

Such  a  ruling  is  founded  in  obvious  justice  and  reason.  The 
homestead  right  is  derived  alone  from  the  statute,  but  cannot 
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be  claimed  and  enlbreed  by  one  tenant  in  common  to  the  det- 
riment of  his  co-tenants.  Hence  if  he  should  happen  to  have 
erected  and  occupied  a  homestead  on  a  piece  of  land  which 
could  not  be  partitioned  without  great  prejudice  to  his  co- 
tenants,  it  would  have  to  be  sold;  but  in  that  event  the  court 
would  see  that  the  value  of  the  homestead  and  improvements, 
distinct  firom  the  land,  would  be  secured  to  the  party  at  whose 
expense  and  labor  they  had  been  made.  From  this  last  sug- 
gestion it  will  readily  be  perceived  that  the  maimer  of  recog- 
niiing  and  setting  apart  a  homestead  as  it  was  done  in  the  case 
at  bar  is  liable  to  very  great  abuse,  sometimes  wholly  imprac- 
ticable, and  often  would  result  prejudicially  to  the  rights  of 
the  other  co-tenants.  And  in  affirming  this  case  we  do  not 
mean  to  sanction  it  as  a  precedent  to  be  followed.  On  the 
other  hand,  we  think  it  ought  not  to  be  followed  or  adopted  as 
a  rule.  When  two  or  more  persons  hold  undivided  interests 
in  land,  their  interests  can  be  separated  only  in  one  of  two 
ways,  either  by  an  amicable  partition  in  releasing  to  each 
other,  or  by  statutory  proceeding  in  partition.  If  they  adopt 
this  latter  course,  it  cannot  be  united  with  any  other  action: 
Sec.  4178,  Revision  of  1360.  Nevertheless  such  an  action  of 
right,  if  a  joint  tenant  desires  to  set  up  a  homestead  by  way 
of  defense,  we  know  no  reason  why  he  should  not  bA  the 
court  to  suspend  the  proceeding  in  that  case  until  the  parties 
shall  interplead  as  in  partition  cases,  and  have  his  homestead 
duly  ascertained  and  allotted  to  1dm  in  the  manner  above 
suggested,  if  practicable.  When  this  is  done,  he  will  be  in  a 
condition  to  make  his  homestead  defense  avidlable  in  the 
action  of  right.  If  it  should  turn  out  that  no  partition  could 
be  made  without  great  prejudice  to  the  parties  interested,  then 
his  defense  to  the  action  of  law  would  fall  to  the  ground,  and 
he  would  be  compelled  to  accept  in  money  such  compensation 
for  his  homestead  as  the  court  and  referees  might,  under  all 
the  circumstances,  award  to  him. 

Although  the  proceedings  in  this  case  were  irregular,  we  do 
not  interfere  with  them;  we  are  not  required  by  the  record  to 
settle  any  question  of  procedure,  but  simply  a  principle  or 
right,  and  this  we  determine,  as  the  court  below  did,  in  favor 
of  the  defendant,  and  therefore  the  judgment  is  affinned. 

Ubbait  aitd  Bubal  HdifaKnAiM:  See  Pryor  y.  Stone,  70  Am.  Dee.  S41, 
eodiioteSSS. 
VmavwiMD  IxtTMBmn  nr  Lahm^  wmrma  HoMnxaAD  Biorts  cak  At* 
lOs  lliis  lobjeot  ie  tneted  in  the  note  to  FToC^y.  .FUidbaefeir,  63  Anu 
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Deo.  122-126;  aee  also  Freeman  on  Co-tenancy  and  Partition,  see.  64;  note 
to  /Vjfor  ▼.  ifittbM^  70  Am.  Deo.  344.  The  prindpal  caae  ia  oited  to  the  point 
that  tenaaoy  in  oommon  doea  not  defeat  a  homestead  daim:  Hewitt  y.  Banhint 
41Iowa»44|S0nlettY.  ilrmor,36Ark.62;AiiiJMmieioT.  FTei^  8  Nat.  Bank. 
Reg.  14|&a,2DilL29S. 


Templin  V.  Iowa  City. 

ri4  Iowa,  60.] 
UunoTAJL  CoaroRMTiov  is  Lxablb  job  OABXLianffBai  on  NsoLaor  ov  m 

AiOMinm  in  the  oonstraotion  of  pnblio  worka,  on  the  aame  principle  that 

a  natural  peraon  ia  liable  for  damages  resnlting  from  hia  osieleasnei^ 

niiilrillfnineai,  or  wrong-doing. 
NbwTbial  will  not  bs  Okaitrd  oh  Obouvd  that  Vkbdhot  n  lOADnr 

BviDUC^  where  the  eridenoe  ia  oooflioting. 

AcnoN  for  damages.    The  opinion  states  the  oase. 

Clark  and  Brother^  and  FairaU  and  Boalj  fin*  the  appellant 

L.  B.  PaUenony  and  Edmwnda  and  Ranaamy  for  the  appellee. 

By  Court,  Baldwin^  C.  J.  This  is  is  an  action  against  Iowa 
City  to  recover  damages  which  plaintiff  claims  to  have  sus- 
tained in  consequence  of  the  action  of  the  authorities  of  said 
city  in  grading  certain  streets  adjoining  the  property  owned 
and  resided  upon  by  the  plaintiff,  thereby  causing  the  water 
to  flow  in  upon  the  lot,  and  into  the  cellar  of  the  building 
thereon.  Upon  issue  joined  and  trial  by  jury,  a  judgment 
was  rendered  in  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

The  only  assignment  of  error  is  that  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  of  the  jury,  and  grant  to  the 
plaintiff  a  new  triaL  Under  this  assignment  it  is  claimed: 
1.  That  the  verdict  is  against  the  evidence;  2.  That  the  ver- 
dict is  against  the  instructions  of  the  court;  3.  That  the  in- 
structions given  by  the  court  on  its  own  motion  are  erroneous. 

It  is  not  assigned  as  error,  though  it  is  insisted  upon  in  the 
argument  of  appellant,  that  the  court  erred  in  refusing  to  give 
the  instructions  asked  by  the  plaintiff.  The  instructions 
given  by  the  court  upon  its  own  motion  dispose  of  the  ques- 
tions presented  in  those  asked  by  the  plaintiff.  The  instruc- 
tions thus  given  are  full,  and  cover  all  the  questions  that  arise 
in  the  case.  The  court  in  its  charge  to  the  jury  recognised 
the  rule  of  law  as  adapted  by  this  court  in  the  case  of  Cote$  y. 
CUy  of  Dait0npafi^  9  Iowa,  227,  ^*that  a  municipal  corpora- 
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tion  is  liable  for  the  carelessness  or  neglect  of  its  agents  in 
the  construction  of  pnblic  works,  on  the  same  principle  that 
a  natural  person  is  liable  for  damages  resulting  from  his  care* 
lessness,  unskillfulnees,  or  wrong-doing.^  The  instructions  of 
the  court  were  fully  as  favorable  to  the  plaintiff  as  the  law 
would  justify  the  court  in  making  them,  and  they  were  not 
even  excepted  to  at  the  time  they  were  given.  The  point  most 
relied  upon  by  the  appellant  is,  that  the  verdict  is  against  the 
weight  of  evidence.  A  great  number  of  witnesses  were  called, 
and  their  testimony  is  before  us.  Their  evidence  as  to  the 
injuries  the  plaintiff  has  sustained  is  very  conflicting,  so 
much  so  that  it  was  peculiarly  the  province  of  a  jury  to  de- 
termine in  whose  favor  there  was  a  preponderance.  After  a 
careful  consideration  of  the  evidence,  we  do  not  think  that 
this  falls  within  the  class  of  cases  that  would  justify  us  in 
interfering  with  the  discretion  of  the  district  court,  more 
especially  in  this  case,  as  the  jury  could  better  determine  the 
applicability  of  the  evidence  to  the  case,  as  they  were,  under 
an  order  of  the  court,  directed  to  view  the  premises. 
Affirmed. 


YnmoT  wBDr  Sar  Asnm  avd  Nbw  Tuxal  OaianD  bmauu  lOAoisr 
Bvn>KirGi:  See  JBdd  t.  LaM,  76  Am.  Deo.  472,  note  470;  Choper  r.  MuObm, 
Id.  638.  The  prinoipel  oaee  le  dted  to  the  pomt  that  where  eridenoe  le  oon- 
fliotmg^  a  Tory  oleer  omo  nnut  be  made  oat  to  justify  the  eoort  in  aettinc 
aiide  the  ▼wdiot  on  the  gronnd  that  it  it  not  eopported  by  the  eridenoe: 
Oomter  ▼•  Mcmitain,  28  Iowa»  688;  alio  to  the  point  that  a  Terdiot  may  be 
■et  aiide  when  rendered  nnder  direotioii  of  the  ooort^  beoaoee  no  replioatioa 
had  been  filed  where  it  ia  ihown  that  a  replioation  had  been  prepared  and 
handed  to  the  olerk  for  filing:  Bame$  t.  MePmkh,  85  Id.  882. 

LiauLiTr  OF  Oirr  voa  NsauoiVGi  of  its  Aokhtb  nr  Oons'muiiiioj  of 
FuBUoWoBsas  Cd^  </iS&  Paul  t.  MA^  74  Am.  Dea  768»  and  note  761, 762. 
The  principal  caee  is  dted  to  the  point  that  oitiea  and  towna  are  liable  for 
negligent  and  cweleii  oonstniotion  of  improrementi  and  repairs  ol  streets: 
MdChrd  T.  BigK  24  Iowa,  846;  JBom  t.  OfkUom.  46  Id.  611;  reto  t.  C%  of 
ira(ite%75I]id.9ia. 


Fluioibb  t;.  Douglas  and  Watson. 

[U  Iowa,  M.] 
DsmmABT  n  Esiopfbd  fmoM  Dmmio  YALnarr  of  Judombiit  bt  Ooii* 
Fiasioir  where  in  the  statement  therefor  he  admits  that  a  som  oertain  Is 
dne  plaintifi;  and  consents  to  the  rendition  of  judgment  for  that  son* 
notwithstsnding  the  statement  is  so  defeotiTe  in  setting  oat  the  faots  o«l 
U  which  the  indebtedness  arose  that  the  judgment  is  invalid  as  to  oredi' 
tots  other  than  the  judgment  creditor. 
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Bill  for  h^unction  restraming  defendants  from  taking 
ftirtlier  action  for  purpose  of  collecting  a  judgment  confessed 
by  complainant  in  favor  of  the  defendants,  on  the  ground  that 
the  statement  of  the  facts  out  of  which  the  indebtedness  arose 
was  defective.  Ii^unction  made  perpetual,  and  defendants 
appeaL 

C  JSr.  CofiUinj  for  the  appellants. 

/•  M.  Pretion  and  8on^  for  the  appellee. 

By  Ckmrt,  Baldwin,  C.  J.  It  was  held  by  this  court  in  the 
case  of  Bernard  v.  Douglas^  10  Iowa,  370,  that  the  statement 
of  facts  upon  which  this  judgment  was  confessed  was  defect- 
iye,  and  the  judgment  thereon  void,  at  least  as  to  the  rights 
of  other  creditors.  The  question  now  presented  is,  whether  it 
is  void  as  against  the  complainant,  who  was  the  defendant  in 
the  judgment  confessed. 

Judgments  by  confession  are  closely  scrutinised,  and  theb 
validity  more  frequently  questioned  than  any  other  kind  of 
legal  proceedings.  The  design  of  the  statute  authoriring  such 
judgments  is  altogether  proper,  but  those  who  desire  to  over- 
reach their  creditors,  to  cover  their  property  by  prior  encum- 
brance, resort  to  this  mode  of  creating  liens  more  than  to  any 
other. 

The  validity  or  invalidity  of  such  judgments  as  against  the 
rights  of  third  parties,  where  the  statute  has  not  been  strictly 
complied  with,  has  been  frequently  brought  to  the  attention 
of  tUs  court,  and  the  law  controUhig  the  rights  of  such  par- 
ties fully  settled. 

The  question  as  to  the  validity  of  such  judgments  between 
the  parties,  when  the  statute  has  not  been  substantially  com- 
plied with  in  respect  to  the  statements  of  bLCta  out  of  which 
the  indebtedness  arose,  is  in  this  case  fitdrly  presented. 

In  the  case  of  Edgar  v.  Oreer^  7  Iowa,  136,  the  statement  of 
CEicts  out  of  which  the  indebtedness  arose  was  held  to  be  de- 
fective, and  the  judgment  entered  thereon  was  reversed.  The 
court  do  not  undertake  to  say  that  the  judgment  was  void. 
It  is  in  substance  held  that  where  there  is  a  substantial  erroi 
in  the  manner  of  the  confession  the  defendant  can  appeal, 
that  by  his  confession  he  is  not  estopped  from  gainsaying  the 
correctness  of  the  judgment,  or  asking  of  this  court  its  reversal 

In  Kennedy  v.  Lowe^  9  Iowa,  580,  it  was  held  that  where  the 
statement  of  facts  was  not  such  as  was  contemplated  by  the 
provisions  of  the  statute,  the  judgment  confessed  thereon 
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was  void  as  to  the  creditors  of  defendant,  and  the  right  of  the 
defendant  to  take  advantage  of  snch  defect  upon  appeal  is,  as 
in  Edgar  v.  Oreerj  7  Iowa,  186,  clearly  recognized.  In  neither 
of  these  cases  is  it  assmned  by  the  courts  that  the  judgment  is 
void. 

In  the  case  of  Bernard  v.  Douglas^  10  Iowa,  370,  the  state- 
ment of  facts  was  held  to  be  insufficient  to  authorise  such  a 
judgment  as  would  prejudice  the  rights  of  third  parties.  The 
validity  of  the  judgment  as  against  the  party  making  the  con- 
fession was  not  before  us.  Bernard  &  Co.,  as  creditors  of  the 
defendant,  moved  to  set  the  judgment  aside,  claiming  that,  as 
against  them,  the  judgment  was  fraudulent  and  void,  tor  the 
reason  that  they  were  not  advised  of  the  nature  of  the  indebt- 
edness upon  which  the  confession  was  made. 

While  the  language  of  the  opinion  would  seem  to  indicate 
that  a  confession  of  judgment  made  upon  a  defective  statement 
of  facts  was  without  authority  of  law  and  void,  yet  it  will  be 
remembered  that  the  validity  of  the  judgment  as  against  the 
party  making  the  same,  and  the  rights  of  the  plaintiff  in  the 
confession  as  against  the  defendant,  was  not  before  the  court 
for  consideration.  The  judgment  was  declared  void  only  se 
far  as  third  parties  were  concerned. 

In  the  case  of  Va^fleet  v.  PhUUpSj  11  Iowa,  568,  this  couit 
held  that  the  statement  of  fetcts  upon  which  each  of  the  several 
judgments  was  confessed  was  sufficient.  In  the  opinion,  my 
associate,  Judge  Wright,  appears  to  entertain  grave  doubts  as 
to  the  correctness  of  the  decision  in  Edgar  v.  Oreery  7  Iowa, 
136,  and  Kennedy  v.  Lowey  9  Id.  580,  in  so  fieur  as  they  assume 
to  treat  such  judgments  as  entirely  void,  and  follows  with  a 
remark  which  clearly  indicates  his  opinion  as  to  validity  of 
such  judgments  between  the  parties  thereto. 

As  above  stated,  we  do  not  think  that  the  court,  in  the  case 
of  Edgar  v.  Cheery  7  Iowa,  136,  or  Kennedy  v.  Lowe^  9  Id.  580, 
decided  that  the  judgments  in  those  cases  were  entirely  void. 
What  the  effect  of  such  judgments  would  have  been,  as  be- 
tween the  parties,  had  they  not  been  appealed  from,  was  not 
passed  upon. 

In  the  case  of  ChurehiU  v.  Lyon,  13  Iowa,  431,  the  statement 
was  held  to  be  insufficient  under  the  statute;  yet  this  court 
held  that  the  judgment  thereon  was  valid,  and  effective  as 
against  Lyon,  for  the  reason  that  the  confession  was  made  in 
gpen  court,  and  not  in  vacation. 

The  question  as  to  whether  judgments  thus  entered,  where 
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the  statements  are  defective,  are  void  as  between  the  parties, 
seems  to  be  unsettled  by  this  court. 

The  provision  requiring  the  party  confessing  to  show  in  his 
statement  the  facts  out  of  which  the  indebtedness  arose  was 
calculated  to  guard  against  judgments  by  collusion  between 
the  parties,  but  it  was  never  designed  that  the  defendant 
should  take  advantage  of  his  own  omission  or  intended  wrong. 
As  between  the  parties  where  the  defendant  swears  that  a  cer* 
tain  sum  is  due,  and  he  consents  to  the  rendition  of  a  judg- 
ment for  that  amount,  the  necessity  for  such  a  statement 
ceases  to  exist. 

We  are  also  of  the  opinion  that  the  defendant,  after  having 
sworn  to  a  sum  certain  as  due  to  the  plaintiff,  and  consenting 
to  the  rendition  of  a  judgment  tor  such  sum,  is  estopped  from 
denying  the  validity  of  a  judgment  which  by  his  own  acts  he 
has  induced  the  plaintiff  to  obtain. 

Cowen,  J.,  says,  in  the  case  of  DeuU  v.  OdeU^  3  Hill 
(N.  Y.),  219  [38  Am.  Dec.  628]:  ''  We  have,  then,  a  clear 
case  of  an  admission  by  the  defendant  intended  to  influence 
the  c<mduct  of  a  man  with  whom  he  was  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which  must  be  prejudicial 
to  his  interest,  unless  the  defendant  be  cut  off  from  the  power 
of  retraction." 

''As  a  general  rule,  a  party  will  be  concluded  from  denying 
his  own  acts  and  admissions  which  were  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence  it 
And  where  such  denial  will  operate  to  the  ii^ury  of  the  latter," 
see  opinion  of  Nelson,  C.  J.,  in  WeUand  Canal  Company  v. 
Hathaway,  8  Wend.  483  [24  Am.  Dec.  61]. 

Beversed. 


St^xemmst  ow  JfAon,  wbjbi  SuftmimiT  to  Suppobt  JxnwicEirr  bt  Con • 
FB8I0N:  BeeNkhot§r.Krilf$,  76  Am.  Deo.  294,  and  note  296;  BryanY.  MO- 
ktt  75  Id.  107,  and  note  109.  Bat  snoh  judgment  is  binding  upon  the  parties 
thoreto^  tbeagh  the  sttttement  be  defectiye:  Bryan  r.  MUkr,  mgpra.  The 
principal  ease  is  oited  to  the  point  that  the  par^  confessing  judgment  is 
estopped  from  denying  the  validity  thereof  where  he  admits  that  a  oertain 
som  is  dne,  although  the  statement  does  not  set  forth  the  facts  oat  of  which 
the  indebtedness  arose:  BmdieU  r.  Oamady,  IB  lowtk,  Z4S;  DcmSeU  r.  Olq^ 
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CUBTIS   V.    MiLLABD    &    Co. 

[14  Iowa,  128.] 

LWJLL   EbZITI   of  JUDOMBfT    DlBTOB    18    ITOT  DlWUflED    BT   SaUI  of   hii 

land  under  exaoatUm  until  after  the  expiration  of  the  time  for  redemp- 
tion, and  the  title  hae  rested  in  the  pnrohaaer  by  deed  from  the  aherii( 
and  prior  to  that  time  such  estate  may  be  the  subject  of  a  lien,  or  of  a 
sale  nnder  ezeoation,  or  of  a  conveyanoe  by  deed  from  the  debtor. 
/mMnmT  BBffDasxD  aoadtst  Dbbtok  AfTEB  BxiouTXON  Salb  ov  wa 
ItAXDp  and  before  the  expiration  of  the  redemption  period,  attaches  as  a 
lien  npon  debtor's  interest  therein,  and  a  grantee  ol  the  debtor  takes  the 
premises  subject  to  the  same  liens  and  encumbrances  that  existed  upon 
themin  the  hands  of  the  debtor. 

PPBCWAWR   OF   LaKM    SoLD   OK    BzaOOTlOir    AOQUIBB    OHLT    LnV    VKW 

Lahm  for  the  amount  of  his  bid,  and  interest  during  the  redemption 
period. 

FaILUBB  of  SuaSBQUXNT  JUBQHXlfT  ObSDITQB  TO  BSDBBIC  LaNB  OF  DnXOE 

from  sale  under  former  judgment  does  not  render  his  judgment  lien  in* 
operatiTe  against  the  debtor  or  his  grantee^  in  the  erent  either  should 
redeem  within  the  time  allowed  by  law. 

Bill  for  injunctioiL  Gregory,  Tilton,  &  Co.,  in  July,  1859, 
obtained  judgment  of  foreclosure  againgt  Downing  and  Foster 
for  $850,  and  the  premises  were  sold  under  this  judgment  to 
Gregory,  Tilton,  &  Co.  for  $500.  And  afterwards,  in  Febru- 
ary, 1860,  the  same  premises  were  sold  as  the  property  of 
Downing  and  Foster,  under  a  general  execution  to  Gregory, 
Tilton,  &  Co.,  for  $465,  to  satisfy  the  balance  due  on  the  judg- 
ment In  July,  1860,  the  defendants  Millard  A  Co.  recovered 
a  judgment  against  Downing  and  Foster  for  $140.  And  in 
February,  1861,  the  plaintiff  purchased  from  Downing  and 
Foster  the  premises  in  controversy,  including  the  right  of  re- 
demption, and  soon  after  redeemed  the  property  from  the  sale 
to  Gregory,  Tilton,  &  Co.  In  January,  1861,  execution  was 
issued  on  the  judgment  of  Millard  &  Co,,  and  levied  on  the 
premises,  which  were  advertised  to  be  sold.  And  it  was  to  re- 
strain this  sale  that  plaintiff  filed  his  bill  for  an  injunction. 
Answer  was  filed,  and  upon  motion  the  injunction  was  dis- 
solved and  the  suit  dismissed.    The  plaintiff  appealed. 

Wright  and  Avery^  and  Bagg  and  JUen^  for  the  appeUant. 
Burke^  for  the  appellees. 

By  Court,  Lows,  J.  Two  questions  arise  upon  the  foots  as 
above  stated:  1.  Was  the  defendants'  judgment  a  lien  upon 
the  real  estate  sold  upon  the  execution  in  fovor  of  Gregory, 
Tilton,  ft  Co.?  2.  If  so,  could  the  defendants  enforce  this  lien 
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against  the  grantee  of  the  execution  debtor  without  first  re- 
deeming the  property  from  the  sale  to  the  said  Gregory,  Tilton, 
A  Co.? 

The  appellant  holds  to  the  negative  of  both  questions.  In 
regard  to  the  first,  he  insists  that  after  a  sheriff's  sale  of  a  debt- 
or's property,  the  debtor  has  nothing  left  in  the  property  sold 
except  the  naked  right  of  redemption,  which  is  i^ot  an  interest 
that  can  be  seized  and  sold,  nor  upon  which  a  subsequent  judg- 
ment can  operate  as  a  lien.  And  then,  again,  if  the  defend- 
ants should  be  held  to  be  lien  creditors,  they  should  have  re- 
deemed the  property  purchased  by  Gregory,  Tilton,  &  Co., 
within  nine  months  from  the  date  of  their  purchase;  and  hav- 
ing £Edled  to  do  so,  they  can  now  take  nothing  by  their  supposed 
lien,  especially  against  the  grantee  of  the  judgment  debtor. 

Under  our  statute  the  legal  estate  of  a  judgment  debtor  is 
not  divested  by  a  sale  of  his  land  under  execution,  until  after 
the  expiration  of  the  time  for  redemption,  and  the  title  has 
vested  in  the  purchaser  by  deed  from  the  sheriff.  Prior  to  the 
delivery  of  such  deed  (which  cannot  be  made  until  after  the 
time  for  redemption  runs  out),  the  legal  estate,  the  possession, 
and  usufruct  sJl  remain  with  the  execution  debtor,  and  is  an 
interest  of  value,  or  such  an  estate  as  may  be  the  subject  of  a 
lien,  or  of  a  sale  under  an  execution,  or  of  a  conveyance  by 
deed  from  the  debtor.  If,  during  the  interim  between  the  date 
of  the  sale  and  the  delivery  of  the  sheriff's  deed  to  the  pur- 
chaser, other  judgments  are  rendered  against  the  debtor,  it  has 
been  repeatedly  held  that  they  attach  as  liens  upon  the  debt- 
or's interest,  which  is  one  of  real  value,  consisting,  not  only  of 
the  legal  estate,  rents,  and  profits,  but  the  consequent  right  to 
discharge  the  lien  and  make  his  estate  absolute.  If,  under 
such  circumstances,  the  debtor  should  sell  his  right  and  inter- 
est in  the  premises,  the  purchaser  would  take  it  subject  to  all 
the  liens  and  encumbrances  that  existed  upon  the  same  in  the 
hands  of  the  vendor.  Now,  the  courts  have  frequently  declared 
that  the  purchaser  of  lands  sold  on  execution  acquires  by  his 
purchase  no  more  than  a  lien  upon  the  lands  for  the  amount 
of  his  bid,  and  interest  during  the  time  allowed  for  redemp- 
tion. He  acquires  no  right  or  estate  upon  which  he  could 
maintain  ejectment,  or  which  could  be  levied  upon  and  sold 
for  his  debts;  it  is  simply  an  inchoate  or  conditional  right  to 
an  estate,  liable  to  be  defeated  at  any  time  within  one  year  by 
the  payment  of  the  purchase-money  and  interest.  In  the  case 
at  W,  the  plaintiff's  purchase  of  Downing  and  Foster  was  no 
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lees  subject  to  the  lien  of  Millard  &  Co.  than  that  of  Greg- 
ory, Tilton,  &  Co.,  for  both  liens  rested  alike  upon  the  property 
at  the  date  of  his  purchase.  The  failure  of  Millard  &  Co.  to 
redeem  from  Gregory,  Tilton,  &  Co.  within  nine  months  lost 
them  that  right,  but  it  did  not  have  the  effect  to  render  in- 
operative their  lien  against  his  debtors  or  their  grantee,  in  the 
event  either  should  redeem  within  the  time  allowed  them  by 
law.  These  principles  are  fully  sustained  by  the  following 
authorities,  made  under  statutes  not  essentially  different  from 
ourS|  as  it  respects  the  questions  involved  in  this  case:  Vaughn 
V.  Ely,  4  Barb.  159;  Smith  v.  Colvin,  17  Id.  157;  Van  Rensse- 
laer V.  Sheriff  of  Onondaga  CawfUyy  1  Cow.  443-501;  BisseU  v. 
Payn,  20  Johns.  3;  McLagan  v.  Brown,  11  111.  619;  TUms  v. 
Lewis,  3  Barb.  70;  Ex  parU  Peru  Iron  Co.,  7  Cow.  640;  Evert- 
son  V.  Sawyer,  2  Wend.  507. 
Affirmed.  

PuBOHAsnt  AT  EmuuTioy  Bale  n  hot  Clothid  wm  Lmal  Trlb 
ontil  he  ham  reodTed  thAriif' ■  deed,  bat  hM  only  a  lien  or  eqiii^s  BejfnoUU  t. 
HarriB,  76  Am.  Deo.  469;  McMiUanY.  Rkkardi,  70  Id.  666. 

JUDOKKHT  AOAXHST  OWKKR  OV  EqXTITT  OV  ReDXMFTION  DOCKXTKD  Aim 

Dtcrbi,  batbeforenle^isalienon  therarplnsprooeediybatiinotiaohalieB 
if  docketed  after  the  nle:  Sweet  t.  Jcboockt^  31  Am.  Deo.  262,  note  266;  eee 
JfcCbm^T.  ^dnie,84Id.739.  Bat  in  JfeifUZcm  ▼.  i^idbnit,  70  Id.  666^  it  ifi 
held  that  the  mortgagor's  estate  after  foreolosare  sale  and  before  oonyeyanoe 
to  the  parchaser  is  sabjeot  to  the  lien  of  a  jodgment  against  the  mortgagor; 
and  that  the  mortgagee  who  beoomes  a  parchaser  for  less  than  his  jadgment 
has  a  lien  npon  the  property  prior  to  that  of  the  redemptioiier  for  the  balance 
unpaid.  See  also  the  note  to  this  case,  Id.  676,  676;  Bradley  ▼.  Snyder,  68 
Id.  664.  In  soma  states,  howerer,  it  is  held  that  a  jadgment  debtor's  right 
to  redeem  property  sold  on  ezeoation  caxmot  be  sold  onder  ezecation:  Menjf 
T.  Boetwiek,  64  Id.  434;  Waimm  ▼.  Reimg,  76  Id.  746^  note  748.  The  prin. 
oipal  case  is  cited  to  the  point  that  if  the  debtor  or  his  grtatee  redeem  land 
which  has  been  sold  in  part  satisfaotiosi  of  a  sabsisting  jadgment,  the  prop- 
erty at  onoe  beoomes  liable  to  satisfy  the  anpaid  balance  of  the  exeoation  and 
other  sabsisting  liens,  from  the  moment  of  saoh  redemption:  Oroeb^Y,SUuder 
Lodge,  16  Iowa,  406;  8iem  t.  CkcuMm,  18  U.  177;  OtmOsrm  ▼.  IndianapoBs 
ete.R.R.  Ca.,  68Ind.  16;  batnotsowlMiitiioridnpliflAkBMidaby  ali«i. 
holder:  ^Torp  ▼.  Thode,  18  Iowa,  66. 


Dayis  V.  SnocA. 

114  IOWA,  1M.1 

Wnnnas  Imterbooatkd  as  to  PoanastoH  of  PBommr  Aujbokd  to  hatb 
snu  Wbonotulit  Taken,  with  a  yiew  to  show  frima  fade  ownership^ 
may  be  asked  on  cross-examination  whether  he  knew  who  owned  the 
property;  bat  the  refusal  of  the  ooort  to  allow  the  question  is  not  ground 
for  refosal,  where  the  oourt  offered  to  permit  a  recall  of  the  witness  by 
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the  defendaai^  m  the  ftdoptumof  this  eoona  is  a  matter  within  the  Boimd 
diecretiaii  of  the  ooort. 
iff  B  voT  Ground  iob  Bjevxbsal  that  Vkbdiot  wia  Bxtuskkd  at  Half- 
vast  Tin  O'clock,  p.  k.,  and  the  judgment  wm  not  entered  upon  the 
docket  nntil  the  next  day  at  eleven  o'clock,  A.  K.,  thoagh  the  statnte 
proridee  that  the  judgment  on  a  verdict  shall  be  entered  upon  the  docket 
forthwith. 

AcnoN  for  damages.    The  opinion  states  the  case. 
Hmderson  o/nd  Boardmauj  for  the  appellant. 
T.  Proton,  for  the  appellee. 

By  Court,  Wright,  J.  Plaintiff  sued  before  a  jnstioe,  claim* 
ing  damages  for  the  wrongful  taking  of  his  property,  to  wit, 
ene  steer,  from  his  possession.  The  answer  controverted  all 
the  allegations  of  the  petition. 

On  the  trial,  a  witness  was  introduced  by  plaintiff,  who 
stated  that  his  premises  adjoined  those  of  plaintiff;  that 
the  steer  in  question  was  taken  from  his  premises  by  defend- 
ant. Plaintiff  then  asked  if  his  cattle  were  on  the  lands  of 
witness,  averring  that  he  wished  to  show  possession  and  prima 
facie  ownership.  To  this,  witness  answered  that  plaintiff's,  as 
well  as  the  cattle  of  other  persons,  were  on  his  lands.  On 
cross-examination,  witness  said  he  had  frequently  seen  other 
cattle  in  his  field.  Defendant  then  asked  witness  if  he  knew 
who  owned  the  steer  so  taken  from  his  premises  and  identified 
by  him.  This  was  objected  to  as  not  being  proper  cross-ex- 
amination. The  objection  was  sustained,  and  defendant  hav- 
ing prosecuted  his  writ  of  error  to  the  district  court,  this  ruling 
was  there  affirmed. 

No  good  reason  occurs  to  us  why  this  inquiry  was  not 
proper.  And  yet  we  cannot  say  that  the  cause  should  there- 
fore be  reversed.  The  justice  held  that  the  witness  could 
be  recalled  by  defendant,  or  the  same  fact  might  be  proved  by 
other  witnesses.  In  the  exercise  of  a  sound  discretion,  we 
think  he  might  direct  this  course,  and  that  defendant  would 
have  no  right  to  complain.  *  It  is  not  in  principle  different 
from  the  case  where  the  court,  under  particular  circumstances, 
permits  leading  questions  to  be  put  to  one's  own  witness, — or 
where  this  is  prohibited  to  an  adversary's  witness  who  shows 
a  strong  interest  in  favor  of  the  cross-examining  party.  In 
the  same  manner,  it  is  assimilated  to  the  inquiry  whether,  if  a 
party  is  once  entitled  tp  a  cross-examination,  this  right  con- 
tinues through  all  the  subsequent  stages  of  the  cause,  though 
the  witness  should  be  recalled  by  the  opposite  party.    In  such 
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caseSi  Mr.  Greenleaf  says  that  the  general  ooorse  of  the  exanii- 
nation  is  subject  to  the  discretion  of  the  judge,  and  that  it  is  not 
easy  to  establish  a  rule  which  shall  do  more  than  guide,  with* 
out  imperatively  controlling,  that  discretion:  1  Oreenl.  Bv.  447. 

The  verdict  of  the  jury  was  returned  to  the  justice  on  the 
24th  of  January,  1862,  at  10:30  o'clock,  p.  m.  The  judgment 
was  not  entered  upon  the  docket  until  the  next  day  at  11 
o'clock,  A.  M.  Defendant  was  present  by  attorney,  and  pro- 
tested that  the  justice  had  no  power  to  then  enter  the  judg- 
ment. He  now  assigns  the  action  of  the  district  court, 
affirming  this  judgment,  as  error,  relying  upon  section  3895  of 
the  Revision  of  1860,  which  provides  that  the  judgment  on  the 
verdict  of  the  jury  shaU  be  entered  upon  the  docket  forthwith. 
The  justice  returns  tiiat  he  was  engaged,  and  could  not  sooner 
attend  at  his  office. 

To  do  a  thing  forthwith  is  to  act  immediately,  without  delay, 
directly.  But  it  is  always  proper  to  look  at  the  connection  in 
arriving  at  the  meaning  of  a  word.  In  this  case,  the  legisla- 
ture has  directed  that  the  justice  shall,  without  delay,  or  im- 
mediately,  enter  the  verdict  and  judgment,  because  Uiere  is 
no  occasion  for  deliberation  on  his  part,  whereas  in  most  cases 
he  is  given  three  days  after  a  cause  is  submitted  to  him  for 
final  action.  But  it  is  not  intended  that  he  should,  at  the 
very  moment  of  receiving  the  verdict,  enter  the  judgment.  As 
was  said  in  construing  the  same  word  in  another  statute,  in 
Lyon  V.  Camstocky  9  Iowa,  306,  '^this  is  giving  the  language  of 
the  act  a  strict  construction,  which,  we  think,  is  hardly  re- 
quired. Some  liberality  is  to  be  exercised."  The  justice  is 
not  allowed  three  days,  nor  is  he  required  to  work  at  unreason- 
able hours.  The  case  of  Outhrie  v.  Humphrey^  7  Iowa,  23, 
does  not  conflict  in  the  least  with  this  view. 

Affirmed. 

Covaaojanas  or  Wosds  ''iMnDiAn"  and  ''FoRnrwnH,"  inttttatea 
ocmoeming  the  mtryai  jadgmentB:  See  Sibtejf  ▼.  Howard,  45  Am.  I>eo.  US, 
and  note  449.  The  principal  caae  it  cited  to  the  point  that  the  word  "  forth- 
with,'' [in  the  statote  proriding  that  a  judgment  on  a  verdict  shaU  be  entered 
on  the  docket  forthwith,  meana  within  a  reasonable  time.  "  The  jnstice  may 
certainly  stop  to  eat;  and  if ,  aa  in  thia  case,  it  is  late  in  the  evening,  he  may 
•top  to  sleep;  and  he  ought  not  to  do  ofBcial  labor  on  the  sabbath ":  Per 
Cole,  J.,  BurcheU  ▼.  Catady,  18  Iowa,  344. 

Pabtt  has  Right  to  CROss-EXAMnnE  Witness  Fitllt  as  to  All  Facts 
Material  to  Case,  and  regolarly  the  cross-examination  shoold  follow  the 
direct  examination,  but  it  may  be  postponed  by  the  court,  prorided  this  does 
BOt  prejudice  the  party  who  has  the  right  to  cross-examine:  FralidfY.  Pruleyt 
tt  Am.  Deo.  413,  note  41S. 
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Burton  v.  Enafp. 

ri4  I6WA,  IM.] 

WoKDs  fiponor  ob  'DmoLUjanam  Made  bt  AiciamBiT  FLinnciiv  homm 
ArnoL  IsBUANOB  ov  ATTACHMSBiTt  witboat  eridaiMd  to  ■how  that  muk 
dadantioiui  reUted  directly  to  the  act  of  sning  oat  the  writ^  are  inad* 
mindble  in  actum  on  attaohmeat  bond  ai  tending  to  prore  malice  in  pro- 
coring  the  writ. 

InmoinTonoN  bt  Dsnonusr  nr  Acnow  ov  Attackmsnt  Bond  or  £vi- 
ravoB  ov  PLAZimiv's  ImoLTSNcnr  at  the  time  of  the  imianoe  of  the 
attachment  ia  no  gronnd  for  complaint  by  the  plaintiff,  where  the  pUdn- 
tiff  first  introduced  eridence  of  his  sdlTenoy,  and  the  ooort  afterwards 
mled  oat  all  the  testimony  on  the  sabject. 

ThMXwnww  m  AcEunr  iob  Wbohofdilt  Sunra  our  AncaoHMBiiT  imm 
Show  that  the  defendant  had  not  good  caose  for  belieTing  the  fsots  to 
be  trne  upon  which  he  based  his  affidaTit  for  the  writ;  and  it  is  not  sof- 
fieient  to  show  that^  as  as  a  matter  of  fiust»  they  were  not  tnie. 

Acnoof  on  two  attachment  bonds,  given  in  two  diflTeient  at- 
tachment BfoiiBj  wherein  Enapp  was  plaintiff  and  Burton  de- 
ftndant.  Jud{pnent  for  the  defendant,  and  appeal  hy  the 
plaintiff.    The  opinion  states  the  case. 

MeNvUjf  amd  JenrnngB^  amd  O^Nid  amd  Barvejh  ibr  the  ap» 
pellant. 

WiUony  VOey^  amd  Daud^  tot  the  appellee. 

By  Coorty  Baldwih,  C.  J.  The  first  question  ptesented  bj 
the  counsel  of  appellant  is,  that  the  court  erred  In  excluding 
certain  derogatory  and  slanderous  words  spoken  by  the  de- 
fendant Enapp,  of  the  plaintiff,  Burton,  after  the  issuing  of 
the  attachments,  which  were  offered  by  plaintiff  as  a  circum- 
stance tending  to  show  the  intentions  of  Enapp  in  suing  out 
said  attachments.  The  words  which  plaintiff  proposed  to 
prove  the  defendant  had  used  were,  that  the  said  Burton  was 
a  rascal,  scoundrel,  and  thief;  that  he  was  a  forger,  and  that 
he  (Enapp)  could  prove  it.  The  court  permitted  the  plaintiff 
to  introduce  in  evidence  the  declaration  of  the  defendant,  made 
prior  to  the  issuing  of  the  writs  of  attachment,  but  excluded 
the  above,  because  they  were  uttered  long  after  the  writs  were 
Issued. 

Words  spoken  or  declarations  made  by  the  defendant  long 
after  the  attachments  were  issued,  without  any  evidence  tend- 
ing to  show  that  such  declarations  related  dLrectly  to  the  act 
of  suing  out  the  said  attachments,  were  certainly  inadmissible. 
There  is  nothing  in  the  evidence  that  tends  to  connect  these 
declaralions  with  the  acts  of  the  defendant  in  obtaining  the 
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writs,  and  without  each  oTidence  we  cannot  see  how  such  lan- 
guage tends  to  prove  malice  in  procuring  the  writs.  These 
expressions  may  have  been  superinduced  by  the  conduct  of 
the  party  after  the  attachments  were  issued,  and  ma>*  have 
referred  to  other  and  different  transactions. 

The  second  assignment  of  error  presents  virtually  the  same 
question,  and  needs  no  farther  consideration.  By  the  third,  it 
is  claimed  that  the  court  erred  in  permitting  the  defendant  to 
introduce  evidence  proving  the  insolvency  of  the  plaintiff.  In 
a  note  to  this  exception,  signed  by  the  judge,  it  is  stated  that 
'^the  court,  after  the  most  Jot  the  testimony  as  to  the  solvency 
of  the  said  plaintiff  was  before  the  jury,  ruled  it  out."  It  ap- 
pears, also,  from  an  amended  bill  of  exceptions,  that  the  question 
of  plaintiff's  solvency  was  first  introduced  by  the  plaintiff  him- 
self testifying  as  to  the  amount  and  value  of  his  property  when 
the  attachments  issued,  and  the  amount  of  his  liabilities.  The 
defendant  offered  to  show,  after  this,  by  evidence,  documentary 
and  otherwise,  that  the  plaintiff  was  insolvent  when  the  at- 
tachment iss¥i»d.  To  this  the  plaintiff  objected,  and  this 
objection  was  sustained.  Taking  the  whole  of  these  excep- 
tions together,  we  think  this  cause  of  complaint  is  unfounded. 

The  fourth  assignment  relates  to  the  first  instruction  given 
by  the  court  to  the  jury.  The  part  objected  to  reads  as  follows: 
''In  this  action  the  burden  is  on  the  plaintiff  to  prove  a  wrong- 
ful suing  out  of  the  writ,  although  this  involves  the  proof  of  a 
negative.  This  he  may  do  by  showing  that  Enapp  had  no 
sufficient  cause  for  believing  that  plaintiff  had  disposed  of  his 
property  in  part,  or  was  about  to  dispose  of  it,  to  defraud  his 
creditors,  and  without  leaving  sufficient  for  the  payment  of 
his  debts,  or  for  stating  that  plaintiff  had  reflised  to  pay  or 
secure  said  Knapp." 

It  is  claimed  by  the  counsel  of  appellant  that  this  instruc- 
tion holds  the  principle  that  if  Enapp  had  sufficient  grounds 
to  believe  that  Burton  had  disposed  of  his  property,  or  was 
about  to  dispose  of  it,  to  defraud  his  creditors,  then  the  attach- 
nients  were  not  wrongfully  sued  out-  This  is  the  understand- 
ing we  have  of  the  rule  of  law  thus  given  by  the  court  The 
question,  under  our  statute,  is  not  whether  the  facts  were 
actually  true  upon  which  the  attaching  plaintiff  bases  his 
affidavit  for  a  writ,  but  had  he,  exerdsing  that,  degree  of  cau- 
tion that  a  reasonable,  prudent  man  should,  good  cause  to 
believe  that  which  he  had  stated  as  true.  This  we  regard  as 
settled  by  this  court  in  the  case  of  Winehe9ter  v.  Cox,  4  G. 
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Greene,  121.  And  this  decision  is  recognized  as  correct  in 
Mdhnke  v.  Damon  &  Co.,,  3  Iowa,  107;  and  also  (indirectly  at 
least)  in  Ravers.  WebsUr^  Id.  502  [66  Am.  Dec.  96]. 

It  is  claimed  that  this  court  has  decided  in  the  case  of 
Drummond  v.  Stewart^  8  Iowa,  841,  that  the  cause  sworn  to  for 
an  attachment  must  exist  in  fact.  We  do  not  understand 
this  decision  in  this  way.  On  the  contrary,  fix>m  the  language 
in  the  sixth  and  last  subdivision  of  the  opinion,  the  writer, 
Justice  Woodward,  again  recognizes  the  correctness  of  the 
ruling  in  the  case  of  Mahnke  v.  Damon  &  Co.^  3  Iowa,  107. 
The  other  instructions  given  and  refused  become  unimportant 
to  consider,  holding  as  we  do  upon  this  question. 

Affirmed, 


AiTnoifs  lOB  Wbohofitl  Attachmxhts  Ain>  Defbhsis  tribro.— In 
the  f>T>Tninatifln  of  thii  rabject^  it  ii  Men  at  onoe  that  it  nmtt  be  oonddered 
under  two  general  heada:  1.  A*  to  actions  on  attachment  bonde;  and  2.  Aa 
to  actiona  for  malioioai  attachments.  While  many  of  the  rules  in  each  are 
similar,  and  applicable  to  both  elsssos  of  cases,  the  remedies  are  distinct,  and 
esnnot  be  considered  in  any  respect  as  one  and  the  same.  It  is  uniformly 
decided  that  the  remedy  of  the  attachment  debtor  for  a  wrongful  attachment 
by  an  action  for  malicious  prosecution  is  not  afifocted  by  the  ezeonticHi  of  the 
bond,  but  that  that  remedy  still  subsists:  Donnell  ▼.  Jomea^  48  Am.  Deo.  59| 
Brkigg  Y,  Joma,  7  Ala.  622;  McCfuihugh  ▼.  WaUon,  11  Id.  492;  8harpe  ▼.  * 
HwUer,  16  Id.  765;  Floyd  v.  ffamilion,  32  Id.  235;  Pounds  v.  Hcunner,  57 
Id.  842;  Sledge  v.  McLaren,  29  Ga.  64;  Churchm  v.  Abraham,  22  lU.  465; 
Lawrenee  ▼.  Hagerman,  66  Id.  68;  8paid$  ▼.  BarreU,  67  Id.  289;  PeUU  t. 
Mercer,  8  B.  Mon.  51;  8enecal  v.  Smith,  9  Bob.  418;  Bmee  t.  Coleman,  I 
Handy,  515;  SoHdere  v.  Hughes,  2  Brev.  495;  SmUh  v.  Story,  4  Humph.  169; 
Smith  ▼.  EMu,  2  Sneed,  456;  Preeton  v.  Cooper,  I  Dill.  589;  and  it  seems  as 
weU  settled  that  the  bond  is  not  intended  as  a  mere  security  for  the  pay- 
ment of  what  may  be  reoorered  in  an  action  lor  malicious  prosecution;  for  if 
so  intended,  it  should  be  conditioned  for  the  payment  of  damages  which  the 
defendant  might  sustain  by  reason  of  the  attachment  having  been  sued  out 
malioioualy,  and  without  probable  cause:  Drake  on  Attachment^  6th  ed., 
sees.  155,  166;  PeUU  ▼.  Mercer,  8  B.  Mon.  51;  Hoyden  ▼.  Sample,  10  Md.  215; 
Dunmng  t.  Humphtey,  24  Wend.  31;  Bruee  v.  Coleman,  I  Handy,  515. 

AonoMS  OM  Attaoumuit  BoNsa. — The  statutocy  provisions  found  in 
most  of  the  states,  requiring  the  execution  of  a  cautionary  bond  by  an  at- 
tachment plaintifl^  is  said  to  modify  the  common-law  rule  which  allowed  a 
recovery  of  damages  for  wrongful  attachment  only  on  proof  of  malice  and 
want  of  probable  cause;  and  to  give  the  defendant  recourse  against  the  plain- 
tiff on  the  bond  for  injuries  from  wrongful  attachment,  though  no  malice  ex- 
isted: PettU  V.  Mercer,  8B.  Mon.  51;  Khrkeey  v.  Jonee,  7  Ala.  622.  In  absence 
of  other  pronsion,  the  rules  applicable  to  actions  on  the  case  for  wrongful 
attachment  will  apply  and  govern  the  procedure  in  actions  on  attachment 
bonds:  HUlv.  RuOdng,  4  Ala.  212;  Seay  v.  Oreenwood,  21  Iowa,  491;  PixU^ 
V.  Reed,  26  Minn.  Sa 

Accrual  qfand  Bight  to  Makdam  Action.-^  A  right  of  action  accrues  to  th« 
•bUgee  in  an  attaohmsnt  bond,  as  soon  as  there  is  a  breach  of  its  conditions. 
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What  woold  mwobI  to  a  bnabh  k  d«p«idcnt  In  Moh  mm  on  tlio  woi^ng  of 
tiio  bond,  and  it  would  roqiiire  an  examination  of  the  ontiie  aabjeot  of  Ixmda 
in  attanhment^  and  of  the  profiiiona  of  tiie  Tariooa  statntea,  to  dotennino 
eiiat  would  amount  to  a  breach  In  ervy  poanUe  oaae. 

It  18  generallj  held  that  a  reoo^ery  of  damagM  in  a  diatinot  action  is  not  a 
ptrereqniaite  to  an  action  on  the  bond:  HermUm  ▼.  Fomeif,  4  Ala.  243;  BoaU 
i0r^A<v.i9lei0ori;87Azk.615;O%tire^U0T.^5raA^  Bruce  y.  Cote- 

man,  1  Handy,  616;  BmUh  ▼.  JSaikt,  2Sneed,  466;  DkHnmmY.  MeOraw,  4BMid. 
168;  though  in  acme  atatea,  from  the  pecnliar  wofding  of  the  atatntes  or  be* 
oanae  of  the  fonn  of  the  bond  xeqniredy  it  haa  been  held otherwifle:  Sledgey. 
Z>e,  19  Oa.  411;  SierUnga  M.  Ox  ▼.  Oodk,  2  CoL  24;  SterUng  C.  M.Co.  t. 
Hti^to,  3  Id.  229;  £ro2Mm6  ▼.  J^oonmn^  84  Miaa.  266;  iio^^ 
2  Hill,  616.  Thna  where  the  bond  was  oonditioned  to  pay  all  ooets  and  dam- 
agee  which  mi^^t  be  reoovered  againat  the  obUgoti^  it  was  held  that  the 
amouit  mnat  first  be  determined  by  judgment  In  a  suit  for  that  purpoae: 
^7Rit^T.JEUblii,2  Sneed,466;i9«erttivC.  Jf.  aKT.Cocl^2CoL24.  Audit 
ii  held  that  at  all  erenta  tiie  Talidity  of  tiie  attachment  mnst  be  determined 
in  aome  manner  before  the  defendant  in  attachment  can  sue  on  tiie  bond: 
IToOe  Y.  Thompmm,  3  Met  (Ky.)  121;  Siom  t.  MdOrodm,  7  Lea,  626;  SMb 
T.  Beldmmekr,  66  Mo.  226.  In  PisB&y  t.  Bmi,  26  Mum.  80^  and  NiMe  T. 
Thofmpmmf  wpra,  it  is  held  that  tiie  Tacation  <k  a  wrongful  attachment^  or 
that  there  was  no  opportunity  to  move  therefor^  mnst  be  shown  in  ofder  to 
recover;  but  not  where  the  attachment  proceedings  are  ev  fNirfe.*  BUmr. 
ffetuijft  61  HL  838.  A  sucoeasfnl  tiaTciee  of  tiie  singb  eanss^  or  if  mere 
than  one  ii  assigned,  of  all  the  causes  of  attachment^  koA  dissoluticn  there- 
for, entitles  the  defendant  to  sue  on  ttie  bond:  ffarjper  r,  JC^ys^  48  Ind.  220| 
ffcfe  Y.  Norton,  22  Kan.  874;  Kerr  y.  Beeee,  27  Id.  469;  and  this  before  tiie 
final  determination  of  the  suit  In  wfaidi  tiie  attachment  issued:  Kerr  t.  Bmee^ 
miprtL  In  theee  actiona,  it  has  been  held  that  the  truth  of  an  affidavit^  a 
plea  In  abatement  to  wfaidi  has  been  snstained,  cannot  be  inquired  intet 
Haydm  ▼.  8an^  10  Ma  216.  In  Louisiana,  it  has  been  held  that  if  aa 
attachment  be  set  aside  for  Irregularity,  that  Utit  will  be  prkna/ade  eri- 
denoe  that  it  was  wrongfully  obtained  In  an  action  on  tiie  bond:  Coaa  y,  Eoh» 
team,  2  Bob.  (La.)  313.  But  it  has  been  held  otherwise^  and  with  i^paienft 
good  reason,  in  8harpe  v.  HuwUr,  16  Ala.  766;  BaOwrigh^  t.  Stewart,  87  Ark. 
614;  and  EaUm  v.  BarUehertr,  6  Neb.  469;  the  court  in  the  first  case  saying 
that  it  is  not  meant  to  indnde  techninal  defects,  irregularities,  and  omissions 
in  the  phrase  ''wrongfully  suing  out  an  attachment,"  and  in  Oarretmm  t. 
Zadiark,  8  Mart,  N.  a,  481,  it  la  held  that  where  an  attachment  is  dis- 
solyed  for  irregularitiea  in  procedure^  the  sureties  on  the  bond  ace  not  liable 
lor  full  damages. 

A  judgment  for  the  defendant  on  the  merits  entitlea  the  obligee  In  tiie 
bend  to  sue:  Biaie  t.  BekUmeler,  66  Mo.  226;  particulaily  where  tiie  judg- 
ment la  tiie  result  ef  faHure  of  the  plaintiff  to  prove  the  erlstwce  of  tiie  debt 
which  waatiiebasb  of  tiie  attachment:  IWfar  t.  il<icifM^  62  Ala.  864;  JMb- 
kart  T.  Wbodi,  88  Id.  681;  and  though  the  truth  of  the  affidavit  was  not  put 
in  issue:  State  t.  BMemeter,  66  Mo.  226.  It  has,  howerer,  been  Intimated  In 
SadbeUY.  MeOordfiSB  Ala.  861,  that  eren  a  judgment  on  tiie  merits  against 
tiie  plaintiff  would  not  be  ocnchudTe  evidence  that  the  attachment  was  wrong- 
fuUy  sued  out  In  Indiana^  it  has  been  held,  on  the  other  hand,  that  a  judg- 
ment for  plaintiff  would  not  be  oonolnsive  against  defendant's  ri^  to  recover 
en  tiie  bond:  Earper  t.  JC^ys^  43  Ind.  220;  eipedally  where  there  was  proof 
ef  malice  and  oppression  in  the  attachment;  but  this  ruling  ii  astrained  one. 
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and  not  adopted  daewliflre.  Thns  in  Spengler  ▼.  Tkuay,  15  Gratt  381,  it  ii 
held  that  no  recovery  can  be  had  on  the  bond  wbere  both  the  attachment 
prooeeding  and  main  action  have  been  mistained. 

Where  the  plaintiff  vdnntarily  abandons  hia  attachment  rait,  it  baa  been 
held,  in  some  states,  that  he  renders  the  obligors  on  the  bond  responsible  in 
damages:  Ckm  v.  RMenmrn^  3  Rob.  (La.)  313;  PemUman  v.  Ekhardwn,  3  Ia 
101;  Siaie  v.  (yNeaU,  4  Ma  App.  221;  while  in  others  it  is  held  differently: 
BcaiwHiiiki  v.  Stmeart,  87  Ark.  614;  PeaUY.  Mereer,  8  R  Mon.  51;  Oooper  v. 
i3SB;  3  Bosh,  219;  ^odbfetv.i^i^fpeab-,  47  Iowa,  ^^  theoonrts  in  the  Utter 
eases  holding  that  if  there  was  a  cause  of  attaobmedt  existing,  or  the  Itttach* 
ment  was  not  wrongfnl  or  malidoos,  the  &ot  that  it  was  not  prosecuted  or 
was  dismissed  would  not  entitle  the  obligee  in  the  bond  to  recover. 

In  8mUh  T.  Siory,  4  Hnmph.  169,  mere  want  of  snooen  is  held  not  to|wr 
m  aabject  the  obligora  to  liability;  and  the  defendant  can  only  recover  if  he 
■iiows  actual  damage:  Banmng  v.  Seans,  2  Tenn.  Ch.  263. 

Where  the  bond  is  to  pay  in  case  of  failnre  to  recover,  final  recovery  is 
meant  thereby:  Ball  v.  Gardner,  21  Wend.  270;  BenneU  v.  Brown,  20  K.  T. 
99;  thoogh  if  a  writ  of  error  does  not  operate  as  a  mperMdeas,  it  will  not 
aflbet  the  defendant's  right  to  sae  on  the  attachment  bond«  even  while  the 
main  case  ia  pending  on  error:  Bing  Oee  v.  Ah  Jwn,  7  Saw.  yll. 

The  liability  on  the  bond  extends  only  to  the  writ  for  ^hioh  it  is  given» 
and  therefore^  if  attachment  prooeedings  are  commenced,  a  bond  given,  and 
liie  attachment  then  abandoned,  and  another  attachment  odl  the  same  prop- 
er^ levied,  "it  is  held  that  the  bond  will  not  avail  as  a  secority  on  the  second 
praoeeding:  JffrwiHY.  OommerdalSB.  R.  Bank,  12 Bob.  (La.)  227. 

Form  qfAdkm,  — Tlie  technical  form  of  action  ii  of  little  consequence  since 
the  aboliticm  of  conmum-law  forms  of  action  in  most  of  the  states.  But  where 
it  ii  of  consequence,  debt  is  the  proper  form,  though  covenant  has  been  held 
to  lie:  Brake  on  Attachment^  sec.  296;  Bittr.  RtuUng,  4  Ala.  212. 

Parties,  — l%e  proper  and  only  party  who  can  sue  on  an  attachment  bond  is 
the  defendant.  From  the  fact  that  in  most  states  the  statute  requires  the 
bond  to  be  given  to  the  people,  the  people  as  the  nominal  obligee  is  often 
the  nominal  plaintifl^  but  the  action  ii  always  to  be  brought,  if  not  in  the 
name  of  the  defendant  in  attachment,  at  least  few 'his  use  and  benefit:  Wade 
on  Attachment^  sea  297;  Brake  on  Attachment,  sea  162.  mius  where  a 
bond  was  given  to  the  United  States,  it  was  held  that  the  garnishee  mi^^t 
faring  an  action  on  it  in  the  name  of  the  United  States  to  his  use:  Barnes  v. 
Webster,  57  Am.  Bea  232;  and  so  where  a  bond  was  given  to  the  sheriff,  it 
was  held  that  the  suit  might  properly  be  brought  in  the  name  of  the  shorifl 
for  the  use  of  tlie  parties  in  interest:  Wagner  v.  Bomero,  3  Paa  Bep.  50  (New 
Mex).  mie  bond  not  being  intended  for  the  benefit  of  others,  a  third  person 
whose  property  was  levied  on  and  seised  cannot  avail  himself  thereof  and 
this,  though  the  bond  was  conditioned  for  the  payment  of  ''aU  costs  and 
damages  which  might  be  awarded  against  the  plaintiff,  or  sustained  by  any 
person,  by  reason  of  his  suing  out  the  attachment  **:  Iknis  v.  CommonwecM, 
13  Gratt  139;  Bdwardsr.  Turner,  6  Bob.  382;  BaspiUkrY.  Brownson,  7  La. 
231;  nor  will  the  bond  inure  to  the  benefit  of  the  officer  executing  the  attach* 
ment:  IfUeheUY.  ChaneeOor,  14  W.  Va.  22.  I^  however,  the  bond  be  oondi* 
tioned  to  pay  damages  to  third  persons  as  a  garnishee,  the  bond  being  good 
as  a  common-law  bond,  though  not  authorised  generally  by  attachment  laws, 
will  authorise  a  suit  by  such  party:  Barnes  v.  Webster,  67  Am.  Bea  232. 
Where  the  bond  ii  in  ftivor  of  all  of  several  def endanti^  the  action  on  the 
bond  must  be  in  the  name  of  all,  though  the  levy  of  the  attachment  was  co 
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the  Mpanto  property  of  each:  Boifd  ▼.  Martin,  10  Ala.  700;  MatiermM  t. 
Pkkmeif^  56  Id.  896;  and  likewiie  in  the  caee  of  a  bond  giyen  to  a  partnersh^ 
on  attachment  of  partnership  property:  Heatih  ▼.  Letd,  I  GaL  410;  Akaoamdet 
▼.  Jacoby,  23  Ohio^  St.  858.  Bat  it  haa  been  held  that  a  eeparate  right  of 
action  aocmea  to  thoee  of  aereral  defendants  who  alone  were  injured  by  the 
attachment,  and  that  it  is  not  neoessaxy  that  the  defendants  against  whom 
the  attachment  was  rightfully  obtained  should  be  joined  either  as  plaintiffs  or 
defendants;  Akaxmier  ▼.  Jattbff,  mprcL,  The  sureties  and  principal  obligor, 
whether  the  latter  was  the  attachment  plaintiff  or  not»  may  be  joined  as 
parties  defendant  in  the  action  on  the  bond:  Jemdnffi  t.  Joiner,  1  Cold.  646. 
If  the  principal  is  sued  alone,  the  sureties  cannot  be  made  liable  upon  the 
judgment^  for  they  are  not  then  parties  to  it:  BmU  ▼.  Shemn,  52  Iowa,  619. 
Where  an  administrator  suing  out  an  attachment  executes  the  bond,  describ- 
ing himself  therein  as  administrator,  he  may  be  made  a  party,  and  be  liable 
personally  on  the  bond,  but  he  cannot  be  sued  thereon  in  his  representatiTe 
capacity,  nor  can  he  subject  the  estate  to  an  action  tor  damages  for  his  tortious 
conduct:  Cfibner  v.  Wier,  8  Ala.  72. 

Pleading.  — It  is  a  general  rule  that  there  should  be  sufficient  in  the  dec- 
laration to  show  the  execution  of  the  bond;  that  the  proceedings  in  attach- 
ment were  oppressive  and  injurious  to  the  plaintiff;  the  nature  of  the 
damages,  and  that  they  have  not  been  paid:  Wade  on  Attachment^  sea  299. 
In  ex  parte  attachments,  it  is  not  sufficient  to  assign  as  a  breach  of  the  con- 
ditions of  an  attachment  bond,  that  the  defendant  did  not  owe  the  debt  for 
which  the  attachment  was  sued  out;  he  must  set  out  the  proceedings  under 
the  attachment,  and  show  that  a  judgment  was  given  against  him,  and  his 
property  used  to  satisfy  it;  that  he  did  not  owe  the  debt;  and  that  the  at- 
tachment and  judgment  wore  illegal:  Hoehaw  v.  Hoehaw,  8  Blackf.  258.  It 
has  been  held  that  the  declaration  should  show  that  tiie  attachment  was 
wrongfully  and  vexatiously  sued  out,  and  that  thereby  the  obligee  was  dam- 
aged: Fkmagan  v.  OUchriei,  8  Ala.  621;  even  where  the  attachment  has  been 
quashed,  and  the  property  released,  and  these  facts  are  alleged:  Baton  v. 
Bariacherer,  5  Keb.  469.  Where  the  declaration  stated  that  the  attachment 
had  been  wrongfully  sued  out  by  the  obligors  of  the  bond,  instead  of  stating 
that  it  was  so  sued  out  by  the  plaintiff  in  the  attachment  suit,  it  was  held 
defective:  MoCMkmgh  v.  WaUan,  11  Ala.  492.  A  dedaraticm  was  held  good 
on  special  demnrrer,  which  alleged  that  the  attachment  was  issued,  tried,  and 
adjudged  to  be  void,  without  cause,  tortious,  and  oppressive^  and  operated 
to  put  the  defendant  to  great  expense  in  defending  himself:  Morrie  v.  Price, 
2  Blackl  457.  In  Sprague  v.  Parmme,  14  Abb.  K.  C.  820,  it  is  said  that  if 
the  attachment  be  void,  malice  or  want  of  probable  cause  need  not  be 
averred.  In  Iowa,  owing  probably  to  the  peculiar  statute,  it  is  necessary  to 
allege  that  the  plaintiff  in  attachment  had  no  reasonable  cause  to  believe  the 
allegations  in  the  affidavit,  and  it  is  not  sufficient  to  allege  that  they  were 
not  true:  Winehetier  v.  Cooc,  4  G.  Greene,  121;  Racer  v.  Webeter,  66  Am.  Dea 
96;  BwU  V.  Bheum,  52  Id.  619. 

The  defendant  cannot  deny  the  issuance  of  the  attachment,  when  it  is  re- 
cited in  the  bond:  Love  v.  KidweU,  4  Blackf.  553. 

The  allegations  concerning  damages  should  show  the  real  damage  sustaioed 
and  intended  to  be  relied  on.  It  is  not  neoeesaiy  that  the  costs  and  expenses, 
L  e.  the  damages,  shall  be  assessed  prior  to  the  action  on  the  attachment 
bond,  but  the  complaint  must  allege  that  costs  and  damages  have  accrued: 
Dkkmeon  v.  McOrato,  4  Band.  158;  YTtnsor  v.  OrcMt,  11  Paige^  578;  and  have 
not  been  paid;  and  a  declaration  which  fails  to  aver  the  non-payment  of  the 
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dainagM  iiiitiiiied  haa  been  held  bad  an  demiUT«r:  MkiUael  t.  Tkomoi,  87 
Lid.  001;  UhrigY.  SineoB,  82  Id.  498;  Ryderr.  Thma^  82  Iowa,  56;  Homer 
T.  Hanson,  87  Id.  878;  Pimney  ▼.  Henl^/ield,  1  Mont.  867.  Where  the  olatm 
exoaeda  the  asumnt  of  the  penalty  in  the  bond,  it  ia  held  proper  to  anign  the 
non-payment  of  the  penalty;  bnt  if  the  damagea  do  not  equal  the  amount  of 
tiie  penalty,  an  aTerment  that  the  damagea  have  not  been  paid  ia  the  proper 
one:  HOlr.  Hvskhig,  4  Ala.  212. 

Speoial  damagea  ahonld  be  alleged.  Thna,  under  a  general  allegation  of 
damage,  it  ia  held  that  the  Talue  <^  traTeling  ezpenaea  oannot  be  recovered: 
State  T.  Bladtnum,  61  Mo.  819.  So  under  a  daim  for  damagea  for  injury  by 
loea  of  hire  and  serrioes  of  attached  property,  a  verdict  for  its  value  will  not 
be  auatained:  Oo9  v.  Rdbhuon,  2  Rob.  (La.)  818.  But  an  allegation  tnat  de- 
fendant haa  been  compelled  to  spend  large  suma  defending  the  attachment 
anit  waa  held  to  cover  special  damage,  including  attomey'a  f eea  and  hotel 
expenses:  KenyY.£eatMAamp,S&yLo.  178.  In  Forje  v.  PiU2^  87  Iow%  428, 
it  ia  held  that  attorney's  fees  cannot  be  recovered  unless  specially  pleaded. 
In  Tezaa  damage  by  deterioration  of  goods  idiile  under  attachment  must  be 
specially  pleaded:  WaOaoe  v.  Fmberg,  46  Tex.  85.  A  declaration  which  faila 
to  aver  the  non-payment  of  damages  sustained  is  bad  on  demurrer:  Mkhad 
V.  l%imuMBf  27  Ind.  501;  Hyder  v.  Thomaa,  82  Iow%  56;  Phmeyv.  Henl^fieU 
I  Mont.  867;  HiUY.  BuMng,  4  Ala.  212. 

In  an  action  brought  after  dismissal  of  the  attachment,  and  appeal  taken 
from  such  dismissal,  it  was  held  that  plaintiff  mi^^t  amend  hia  petition  to 
show  the  decision  rendered  on  appeal  subsequent  to  the  institution  of  the 
action  on  the  bond:  McDomM  v.  Oatrdner^  34  La.  Ann.  841. 

BMmoe  and  Burden  qf  Proqf,  — In  actions  on  attachment  bonds,  the  writ 
and  return  and  the  record  and  proceedings  in  the  attachment  suit  are  com- 
petent evidence:  Haver  r.  Weieter,  66  Am.  I>eo.  96;  WhUe  v.  Wyky,  17  Ala. 
167;  Drwnnumd y.  Stewart,  8  Iowa,  841;  Bibber.  BUOr^  14  Fa.  St.  418.  And 
in  such  actions  admissions  have  been  hdd  competent  evidence.  Thua  where 
tiie  statutory  ground  of  attachment  was  that  ^e  debtor  had  property  which 
he  refused  to  give  in  payment  or  security  of  the  debt,  the  creditor's  admis- 
sion that  the  debtor  had  <^ered  to  secure  the  debt  if  proven  against  him  waa 
held  conclusive  against  the  creditor:  Drwrnnond  v.  Stewart^  8  Iowa,  841.  So 
tiia  admission  of  the  defendant  in  attachment  that  he  did  the  act  for  which 
the  attachment  was  issued  is  admissible  to  prove  that  the  attachment  was 
not  wrongfully  sued  out;  and  so  would  proof  that  the  attachment  suit  was 
brought  on  the  advice  of  counsel  be  evidence  of  want  of  malice:  Raner  v. 
ITebHer,  8ld.  502.  It  haa  been  held  that  the  dectsion  in  the  attachment  suit 
concerning  the  truth  of  mattera  in  the  affidavit  is  conclusive  evidence  in  an 
action  on  the  bond:  Hoge  v.  Norton,  22  Kan.  874;  ffaifden  v.  Sample,  10  Mo. 
215;  Dutming  v.  Hun^phrey,  24  Wend.  81.  In  SacheU  v.  MeOord,  28  Ala. 
851,  it  ii  held  that  the  failure  of  the  attaching  plaintiff  to  sustain  his  action 
ia  undoubtedly  frimafade  evidence  in  support  of  the  defendant's  action  on 
the  bond;  but  is  not  conclusive  proof  that  tiie  attachment  waa  either  wrong- 
fully obtained  in  the  sense  of  being  merely  obtained  without  sufficient  cause, 
or  (as  held  in  Raner  v.  YTe&efer,  8  Iow%  502)  that  the  attachment  plaintiff 
acted  willfully  wrong,  that  is,  maliciously,  in  suing  it  out;  nor  (as  held  in 
KocUee  v.  Bggepkler,  47  Id.  400)  is  the  fact  that  the  attachment  was  volun- 
tarily dismissed  prima/ade  evidence  that  it  was  wrongfully  sued  out.  But 
it  ii  held  that  if  no  nudice  is  involved,  and  the  truth  of  the  facts  alleged  aa 
the  ground  of  attachment  were  in  issue,  and  the  finding  thereon  is  for  the 
defendant  and  against  the  plaintifl^  the  judgment  would  conclusively  estab- 
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Bah  thftt  tlM  ftttaohzDMit  was  wrongfully  obtained:  MUeketi  t.  MoUkml^^  1 
Met.  (Ky.)237;  BoatwrigldY.  Stewart^  Zl  Ark.  ^Vi-,  and  likewise  aa  to  a  jndg* 
ment  and  finding  on  an  issne  as  to  the  existence  of  the  debt  which  was  the 
basis  of  the  attachment:  LodhaH  v.  Woods,  38  Ala.  631;  Tudoer  v.  AdamM^ 
02  Id.  254;  Chddia  v.  Lord,  10  Iowa,  lil.  Where  the  attachment  was  dis- 
misMd  on  aocoont  of  technicalities^  the  plaintiff  in  the  attachment  was  not 
allowed  to  show  his  reasons  for  suing  oat  the  attachment;  HStXm  v.  Blair,  14 
Pa.  St.  413;  but  on  the  contrary,  see  Wood  ▼.  Barber,  76  Am.  Dec.  346. 

In  the  absence  of  proof  of  malioey  no  evidence  concerning  damages,  other 
than  of  direct  in  jury  resulting  from  the  attachment,  should  be  receired.  And 
proof  of  the  effect  on  defendant's  credit  is  not  admissible^  as  will  be  seen  «n- 
der  the  head  of  ''  Damages,*'  below. 

Burden  qf  Proq/i  —  In  actions  on  attachment  bonds,  the  defendant  in  the 
attachment  becomes  the  plaintifl^  and  assomea  the  harden  of  proof:  AifTOMi 
T.  Lehndaiff,  8  Iowa,  96;  that  is,  the  harden  is  on  him  to  prove  all  the  mate- 
rial facts  in  issne,  and  that  the  attachment  was  wrongfol;  not  that  he  mast 
positiyely  and  affirmatiyely  proro  the  latter,  bat  it  may  be  shown  by  proof 
ol  anch  facts  and  droamstances  as  tend  to  establish  the  wrongfol  character  ol 
the  act:  VeUha  y.  ffagge,  S  lowtk,  163;  I>eiU  y.  Smith,  S3  Id.  262;  BoatwrightY. 
Stewart,  37  Ark.  614.  And  where  probable  cause  is  set  np  as  a  defense,  the 
harden  is  still  on  him  to  prove  its  non-ezistenoe:  Dent  v.  Smithy  53  Iowa,  202. 
And  the  harden  is  on  the  defendant  in  attachment,  as  to  matters  arising 
under  a  counterclaim  for  damages  for  wrongful  attachment,  which  he  inter- 
poses against  the  demand  sued  on  in  the  attachment  suit. 

Damages.  — Damages  in  suits  on  attachment  bonds  are  measured  by  the 
terms  of  the  instrument:  Barnes  v.  WAeter,  UJ  Am.  Dec.  232;  and  the  recov- 
ery cannot  exceed  the  amount  of  the  penalty:  HSl  v.  Rushing,  4  Ala.  212;  and 
therefore,  if  the  penalty  be  in  blank,  no  reoovery  can  be  had:  Copeland  v. 
Cunningham,  63  Ala.  394.  The  recovery  is  limited,  as  a  rule,  to  the  amount 
of  actual  damages:  Beed  v.  Samnsels,  73  Adl  Dec.  253;  Haiys  v.  Andermm,  57 
AhL  374;  Pomids  v.  Hanrner,  Id.  342;  Moore  v.  WUhnimrg,  13  La.  Ann.  342. 
But  in  order  to  recover,  it  is  not  necessary  for  plaintiff^  in  the  action  on  the 
bond,  to  show  that  he  has  paid  the  actual  damage  he  has  sustaaned:  MeieaJff 
V.  Tomg,  43  Ala.  643.  The  allowance  for  damages  actually  suffned  should 
be  liberal:  CaimpbeU  v.  Chamberlain,  10  Iowa,  387;  Laserenes  v.  Hagerman,  56 
I1L88;  OjMv..£UtMin2«,9Rob.(La.)90.  Where  the  attachment  is  dismissed 
for  mere  irregularities,  it  is  said  that  the  sureties  would  not  be  liable  for  fuU 
damages:  Oarretson  v.  Zaeharie,  8  Mart.,  N.  S.,  481. 

As  against  the  obligors  in  the  bond,  tiie  defendant  may  recover  for  direct 
injuries  only,  such  as  loss  from  deprivation  of  enjoyment  of  his  property,  and 
the  costs  and  expenses  incurred  in  getting  rid  of  the  attachment:  Pet^  v. 
Mmter,  8  B.  Mon.  51;  Reidhar  v.  Burger,  Id.  160;  Alexander  v.  Jaooif^,  23 
Ohio  St.  358;  SmithY.  Eakm,  2  Sneed,  456.  It  has  been  held  that  the  surety 
is  liable  to  the  defendant  in  attachment  for  all  damages  up  to  the  time  of 
redelivery  of  the  attached  property  where  the  attachment  is  dismissed  as 
wrongful:  McReady  v.  Rogers,  1  Neb.  124.  The  matter  of  probable  cause  or 
good  faith  in  issuing  attachment  is  not  involved  in  the  liability  of  the  attach- 
ment plaintiff  except  in  mitigation  of  damages,  and  will  not  affect  the  de- 
fendant's right  to  recover  against  him  the  actual  damage  he  has  sustained: 
Alexander  v.  Hutchinson,  9  Ala.  825;  DonmeU  v.  Jones,  48  Am.  Dec  59;  Durr 
V.  Jaekson,  59  Ala.  203;  PoUock  v.  Oantt,  69  Id.  373;  CkurduU  v.  Abraham, 
22  DL  455.  In  iSAorpe  v.  Hunter,  16  Ala.  765,  it  was  held  that  where  tbs 
attachment  suit  abated  because  of  a  defective  affidavit,  and  the  grounds  fof 
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tiie  attftchmmii  wm  fta^  aotaal  damagw  oould  not  be  reoovered  m  an  action 
on  the  bond.  It  ia  diffioolt  to  detennine  what  ia  aetaal  and  what  ia  apeonla- 
tiTe  damage.  Aotnal  damage  indodea  ezpenaea  and  loesea  incorred  in  mak* 
Ing  defenae  to  the  attachment  proceeding%  and  alao  loee  occasioned  by  the 
depiiTation  of  nae  of  the  property  pending  the  attachment;  or  by  illegaS 
■ale  of  it^  or  injnry  to  or  loee  or  deatmction  of  it:  Cox  y.  Bobkuon,  2  Rc*U. 
(La.)  818;  PettU  v.  Merear,  8  B.  Mon.  51;  JEe%  v.  Bemdump,  69  Mo.  17& 
Within  tiiia  definition  may  be  considered^  aa  already  stated,  costs  and  ez' 
pensea  inclined  in  procuring  the  diwsharge  of  the  attachment,  costs  and 
expenses  of  obtaining  testimony  on  the  trial  after  traverse  of  the  affidavit: 
Baifdm  v.  Sample,  10  Mo.  215;  defendant's  costs  of  suit  generally:  Dumiing 
V.  Bumphresf,  2i  Wend.  81;  TrapHoav.  McAfee,  3  Met  (Ky.)  34;  Winaar  v. 
OrmU,  11  Paige,  578;  aa  well  on  appeal  aa  otherwise:  BeimeU  v.  Brown,  31 
Barb.  158;  S.  0.,  20  N.  Y.  09.  A  condition  in  the  bond  to  pay  all  costs  that 
mifi^t  accroe  has  been  held  to  cover  costs  on  the  trial  of  the  plea  in  abate* 
ment  to  the  affidavit:  Harden  v.  Sample,  10  Mo.  215. 

Aa  to  coonael  fees  generally,  it  is  held  that  the  defendant  will  be  allowed 
to  recover  amoonta  paid  to  ooonsd  for  services  in  defending  the  attachment 
rait:  TrapmUlr.  McAfee,  TJ  Am.  Dec.  152;  Ofutt  v.  EdwanU,  9  Rob.  (La.) 
90}  Sea^y.  Chtemoood,  21  Ala.  491;  Burtonv^Smith,  49  Id.  293;  Biffgine  v. 
JfoNC/SeU,  62Id.267;  Dolhard  y.  Sheid,  69  Id,  185;  Jfomt  v.  PHoe,  2  Black! 
457;  Voreey.  PhiUpe,  87  Iowa,  428;  Por^  v.  A^^  63  Id.  865;  Phelpe  v. 
(Jonathan,  18  La.  Ann.  440;  Aeeeaeorp  Tnmelt  Co.  v.  MtCerrtHK,  Id.  214; 
Swifty.  PteNer,  39 Mich.  178;  Ba^immi y. Orte$^,  12 Neb.  215;  Nortkrupy. 
OarreU,  24  N.  Y.  Snp.  Ct  497;  bnt  see,  on  the  contrary.  Heath  v.  Lent,  1 
GaL  410;  Bughee  v.  Brooke,  36  Tex.  379^  bat  rach  fees  only  are  recoverable, 
and  not  fees  for  defending  the  whole  case:  Porter  v.  Knight,  63  Iowa,  365. 
Oonnsel  fees  paid  by  defendant  to  attorneys  employed  to  defend  the  gamiBhee 
from  liabili^  are  not  allowed:  Pounds  v.  Bamner,  57  Ala.  842;  Baye  v.  An- 
dereon.  Id.  874;  Fkumoy  v.  Lyon,  70  Id.  308;  nor  can  recovery  be  had  of  fees 
paid  to  coonael  for  services  in  the  action  on  the  bond:  Haiye  v.  Andereon,  57 
Id.  874;  Phunb  v.  Woodmanaee,  34  Iowa,  116;  Voree  v.  PMlllipe,  37  Id.  428; 
OfuUy. Edwards, 9 Boh.  (La.)9a  QeeShuUty.  Morrison, 8Met.  (Ky.) 98,  and 
Trapnatty,  McAfee,  Id.  34,  where  it  is  held  that  only  soch  fees  as  are  proved  to 
be  reasonable  can  be  recovered.  In  Tyler  v.  Sqfford,  8  Pac.  Bep.  833  (Kan.), 
plaintiff  in  a  soit  for  damages  for  wrongful  attachment  employed  an  attorney 
from  another  cotmty,  who  usually  attended  to  his  business,  and  he  claimed 
traveling  expenses  of  such  attorney  aa  part  of  his  damages.  The  court  left 
the  question,  as  to  whether  such  expenses  were  reasonable  and  proper,  to  the 
jury.  In  Texas,  the  court  refused  to  allow  for  the  defendant's  time  spent 
and  expenses  incurred  in  defense  of  the  suit:  Barris  v.  Fmberg,  46  Tex.  79; 
Oraddoek  v.  Ooodwin,  54  Id.  578;  and  in  Missouri  traveling  expenses  are  held 
not  to  be  part  of  the  necessary  disbursements  oocaaioned  by  the  attachment: 
State  V.  BladBmam,  51  Mo.  319. 

In  the  class  of  damagea  which  are  recoverable  is  embraced  depreciation  in 
value  of  the  property  by  reason  of  the  seixure:  Kisler  v.  Oarr,  84  GaL  641; 
Lowensteiny.  Momoe,  55  Iowa,  82;  MUehelly.  Bareomi,  62 Id.  349;  and  this 
cannot  be  established  (so  it  has  been  held)  by  the  opinion  of  witnesses:  Pol- 
kek  V.  Oantt,  69  Ala.  878;  S.  C,  44  Am.  Baj^  519;  Alexander  v.  Jaooby,  23 
Ohio  St.  858.  Where  the  property  seiied  is  personalty,  depreciation  in  price 
while  held  under  attachment  is  recoverable:  Framhd  v.  Stem,  41  C!aL  I682 
snd  90  damages  are  recoverable  for  injury  to  material  procured  for  the  pur- 
pose of  performing  some  contract,  which  perf<Nrmance,  by  reason  of  the  at* 
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Uchmeiit,  ii  hindered^  and  the  property  allofwed  to  go  to  wmtte,  or  thereby 
depreciated  in  yalne:  Carpeitter  ▼.  Stenenmm,  6  Bosh,  259.  The  extent  to 
irhioh  the  property  depreciates  ia  held  to  be  the  meaanre  of  damage  to  the 
owner  whether  the  price  be  a£feoted  by  aotoal  injury  to  the  goods,  or  by  the 
ahanging  of  the  market  price:  Fleming  v.  BaUep,  44  Bliss.  132;  and  the  same 
rale  has  been  held  applicable  to  bonds  and  bank  notes  seized  on  attachment: 
Horn  ▼.  Bapard^  11  Bob.  (La.)  259.  In  Hoag  v.  Kortorit  21  Kan.  874^  it  was 
held  that  reoorexy  might  be  had  for  loss  to  the  owner  of  growing  cattle,  by 
their  failure  to  increase  in  wei^^t^  which  they  would  have  done  had  they  been 
left  in  the  owner's  possession.  It  has  been  held  that  the  ooet  of  replacing 
propei'ty  wonld  be  the  measure  of  recovery:  Sebe  y.  Belden,  48  Iowa,  451 ;  but 
this  is  evidently  not  the  role  applicable  to  aU  cases,  as  is  evident  from  the  in- 
stances above.  Bent  of  a  boilding  in  which  goods  were  stored,  pending  de* 
tenticm  on  attachment^  ia  recoverable  as  part  of  the  damages  for  wrongfol 
attachment:  LowenaieinY.  Jfonroe,  55 Id.  82;  MUdteRY.  ffaroourt, 62 Id.  349. 
Where  the  property  is  of  snch  a  nature  that  from  the  loss  of  its  use  damage 
win  result,  the  value  of  such  use  is  held  to  be  recoverable^  and  ia  the  meas- 
ure of  damages  in  such  cases:  BeidkarY.  Berger^  8  R  Mon.  160;  Cfarpenter  v. 
Stevenmm,  6  Bush,  259. 

Remote  or  speculative  damages  resulting  from  injuries  to  credit^  business, 
ohaxmcter,  or  feelings,  cannot  be  recovered:  Beidhar  v.  Berger,  8  R  Men.  160; 
IknmdlY,  Jones,  48  Am.  Deo.  59;  Floyd  v.  ffamUUm,  83  Ala.  235;  EigghuY. 
Mansfield,  02  Id.  ^7;  Pollock  y.  Oantt,  69  Id.  913;  ffoOidof  y.  Cohen,  U  Ark. 
707;  Obeme  v.  Gaglord,  13  Bradw.  30;  Cfampbell  v.  CfhamberktSn,  10  Iowa,  337; 
State  V.  Thomas,  19  Mo.  613;  as  for  injury  to  his  credit,  eta,  the  defendant 
must  in  general  obtain  relief  through  an  action  on  the  case.  In  Brbi/t  v. 
Plessner,  39  Mich.  178,  however,  where  the  defendant's  business  was  injured 
by  the  attachment,  all  the  facts  were  allowed  to  go  to  the  jury,  and  damages 
were  allowed;  and  likewise  in  Ohio,  it  being  there  held,  however,  that  only 
damages  for  necessary  loss  of  business  should  be  allowed,  and  not  for  possible 
injury  to  the  reputation  of  goods:  Alexander  v.  Jacolby,  23  Ohio  St.  358.  In 
Brandon  v.  Allen,  28  La.  Ann.  60^  and  Heath  v.  Lent,  1  GaL  410^  it  was  held 
that  the  attachment  of  realty  would  not  operate  to  depreciate  its  value,  and 
hence  no  recovery  could  be  had  therefor. 

Because  one  attachment  usually  results  in  subsequent  attachments  by  all 
of  the  defendant's  creditors,  it  does  not  follow,  if  the  first  attachment  is  de- 
feated* that  the  plaintiff  in  the  first  suit  is  responsible  for  aU  damage  from 
the  other  attachments  because  of  such,  his  first  attack.  But  each  creditor  is 
responsible  alone  for  the  injury  occasioned  by  himself:  Marquete  y.  South* 
ekner,  59  Miss.  430. 

ExempUury  Damages.  — As  a  rule,  in  actions  on  attachment  bonds,  exem- 
^aty  damages  cannot  be  recovered.  But  in  Johnson  v.  Farmers'  Bank,  4 
Bush,  283,  it  is  held  that  even  in  actions  on  attachment  bonds  against  the 
principal  obligor  and  the  sureties,  a  distinction  is  to  be  made  between  cases 
where  the  attachment  was  simply  wrongful,  because  it  was  unlawful,  or  the  af- 
fiant was  mistaken  as  to  the  facts,  and  where  it  was  willfully  wrong,  vexatioiis, 
or  unsupported  by  probable  cause;  and  that  in  cases  falling  under  the  former 
olass,  the  recovery  is  limited  to  snch  expenses  as  are  caused  in  defending 
against  the  attachment;  while  in  the  latter,  the  party  suing  on  the  bond  may 
recover  damages  commensurate  with  the  injury  sustained.  And  courts  go 
■till  further,  and  say  that  where  the  attachment  is  clearly  vexatiously  sued 
out^  the  obligor  and  sureties  may  be  liable  for  vindictive  damages:  Beed  v. 
Sasmuls,  73  Am.  Deo.  253;  FlogdY.  Hamilton,  33  Ala.  235;  UtioaffY.  Towng, 
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IS  Id.  643;  Baift  r,  Amdentm,  !^lLZI4i  Acemar^T,Oa.Y.  McOerrm^lZLk, 
Ann.  214;  bat  in  looh  oMetiiamalioe  most  be  averred:  Dollv.  Cooper,  9  Lea» 
576;  and  dearly  ertfcbKehed,  and  most  alto  be  ahown  to  be  directed  to  the 
pv^  oofinplaining  thereof:  ITood  t.  Barber,  76  Am.  Deo.  846;  PoUods  r. 
OauU,  69  Ala.  373;  a  0.,  44  Am.  Bep.  619.  Mare  want  of  probable  or  rea- 
flonable  oanae  ia  not  anffident  to  antheriae  the  reoovery  of  anch  damageat 
Nordkame  t.  Peiermm,  64  Iowa»  68;  and  adrioe  of  ooonael  may  be  aet  up  aa 
oridenoe  of  want  of  maUoe^  to  prevent  reoovery  of  exemplary  damagea:  Bamr 
T.  Webeier,  66  Am.  Deo.  96. 

Comdereiaim  and  Se^^,  — The  matter  of  aet-off  or  ooonterdaim  by  the 
defendant  againat  the  plaintiff 'a  aetum,  of  a  daimnnder  the  bond  for  damagea 
1^  reaaon  of  wrongfol  attadmient,  will  be  governed  by  the  general  mlea  gov- 
eniing  ooonterdaima  and  aet-oflb  against  contracts  generally,  as  provided  by 
the  atatntea  of  the  variooa  atatea.  A  aet-off  haa  been  idlowed  where  the 
damagea  were  citable  of  liqnidation;  VeUhe  v.  Hagge,  8  Iow%  163;  Nordham 
V.  Petereon,  64  Id.  68;  Hmi  v.  CfUnwre,  69  Pa.  St  450;  ffaffpemy  v.  BeU, 
82  Id.  128;  PhmkeU  v.  8amr,  101  Id.  356.  So  a  set-off  of  an  onliqaidated 
demand  haa  been  allowed  againat  an  action  on  the  bond  in  states  where  the 
atatntea  oonoeming  set-off  allowed  the  setting  np  of  an  nnliqnidated  demand: 
Ea^mmidr.  Green,  12  Neb.  215;  S.  G.,41  Am.  Bep.  763;  \mt  see,  contra,  State 
V.  EUMdge,  66  Ma  584. 

D^eneee  to  Actions  on  Attathment  Bonds.  — Many  of  the  defenses  to  these 
actions  have  already  been  stated  or  anggeated  above,  and  will  not  be  repeated 


A  general  mle  which  need  hardly  be  atated  ia,  that  there  can  be  no  recov* 
ery  on  a  bond  which  is  void  in  itself:  BenedicC  v.  Bray,  2  CaL  251;  Odpekmi 
V.  Cumungham,  63  Ala.  394.  In  the  latter  of  the  above  cases,  it  is  held  that 
a  bond  expressing  no  penalty  is  void,  and  cannot  be  validated  by  parol  proof 
of  the  penal^  it  was  intended  to  insert.  If  the  bond  be  not  execnted  in  oon- 
fermity  to  the  statute,  and  still  be  valid  as  a  oommon-law  bond,  it  will  be 
effective  as  snch,  and  the  irregolarity  cannot  be  set  np  as  a  defense  to  an 
action  on  the  bond:  Barms  v.  Webster,  57  Am.  Deo.  232.  The  fact  that  the 
bond  has  been  destroyed  or  loat,  and  cannot  be  prodnoed  on  the  trial,  ia  not 
neoeeaarily  a  release  from  liability  thereon:  BemneU  v.  Brown,  20  N.  T.  99. 
The  &ct  that  the  bond  was  not  given  until  after  the  issnance  of  the  writ  can* 
not  be  set  np  as  a  defense:  Bumpier  v.  WUson,  1  Ind.  244.  Kor  can  the  obli- 
gors in  the  bond,  when  sued  thereon,  deny  that  the  attachment  was  issned  as 
recited  therein:  Laos  v.  KidweO,  4  Blaokf.  663.  Tedmioal  defenaea  mnat  be 
raiaed  in  the  trial  oonrt,  or  they  will  not  be  noticed  on  appeal:  Nbrikrmp  v. 
Garrett,  17  Hnn,  497.  It  is  held  to  be  no  defenae  that  the  atatnte  onder 
which  the  attachment  waa  sned  ont  is  vdd:  State  v.  Start,  75  Mo.  566. 
Advice  of  counsel  in  bringing  the  attachment  suit  is  no  defense  to  an  action 
for  a  wrongful  attachment,  though  it  may  be  shown  to  prevent  a  recovery  of 
exemplary  damages:  Baver  v.  Webster,  66  Am.  Dec.  96.  Incompetency,  as 
for  instance,  insanity,  has  been  held  not  a  defense  on  the  part  of  one  who 
usually  transacted  his  own  business,  and  was  not  known  to  be  insane  by  the 
obligee  at  the  time  the  bond  was  executed:  Behrens  v.  MeKentie,  23  Iowa,  333. 

The  mere  fact  that  the  surety  has  given  up  to  his  principal  all  collateral 
security,  which  he  had  for  his  own  indemnity,  thinking  the  suit  ended,  is  no 
defense  on  his  part:  Kerr  v.  Beeee,  27  Kan.  469.  The  surety  may  be  released 
from  liabili^  by  the  surrender  of  other  security,  which  he  has  received  from 
the  attachment  plaintifl;  to  the  extent  thereof:  Baud  v.  Bice,  1  Call,  18.  So 
he  ia  entitled  aa  a  matter  of  defenae  to  the  benefit  of  all  paymenta  made  by 
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hii  prlno^:  Baen  t.  Amutrong,  33  N.  Y.  Sap.  Ot  19.  Dattmctioa  of  ih» 
properly  attaobed  will  not  leliflve  the  mirety  irom  liability:  Irvin  ▼.  Howard^ 
37  Ga.  la 

Belief  in  the  troth  of  the  allegations  of  the  affidavit^  if  they  are  really 
falae,  ia  no  defense  to  an  action  on  the  bond:  Pettii  v.  J/ercer,  8  B.  Mon.  51; 
Alexander  t.  ffutchiimn,  9  Ala.  826;  aiurehill  y.  Abraham,  22  HL  455;  though 
in  Iowa  the  contrary  is  the  eetablidied  law,  and  this  may  alao  obtain  in  other 
states:  lUwer  y.  WebtUr,  66  Am.  Deo.  96;  WkidieaUr  y.  Cox,  4  G.  Greene, 
121;  Mahnke  y.  Danum,  3  Iowa,  107;  Burton  y.  Knapp,  14  Id.  196;  Varae  y. 
PhOlipe,  37  Id.  428;  Corey  y.  Gummeon,  51  Id.  202;  Buni  y.  Bheum.  52  Id.  619. 
It  ia  neither  a  defense  nor  a  circnmstanoe  in  mitigation  of  danvsiges  that  the 
daim  soed  on  was  a  jnst  one,  if  the  ground  for  attachment  dii'  not  exist;  for 
the  daim.  may  be  jnsti  and  yet  the  attachment  wrongfol,  and  eyen  willfully 
wrongfol:  Drummond  y.  Stewart,  8  Iowa,  341.  While  it  is  no  defense  that 
other  gronnds  of  attachment  than  those  on  which  the  writ  was  issued,  and 
which  &i]ed  to  sustain  it,  existed,  such  fact  may  be  shown  in  mitigation  of 
damages:  Loekhart  y.  Woode,  38  Ala.  631;  and  the  same  may  be  said  where, 
though  the  attachment  failed,  the  same  property  was  subsequently  seised 
and  sold  on  another  writ  for  the  same  debt  which  was  the  basis  of  the  f <»rmer 
attachment:  Earl  y.  Spooner,  3  Denio^  246.  But  it  cannot  be  shown  in  miti- 
gation of  damages,  any  more  than  it  can  be  set  up  as  a  defense,  that  the^ 
attachment  was  issued  under  a  ydd  writ:  EeUp  y.  ArtAerp  48  Barb.  68.  The 
attachment  plaintiff  cannot  set  up  in  defense  of  a  wrongfol  attachment  that 
the  attached  property  was  not  the  property  of  the  defendant  in  attachment^ 
if  he  ayers  in  his  complaint  that  it  is  the  defendant's;  Bnrndon  y.  AUen,. 
28  La.  Ann.  60.  But  see  the  case  of  Pimon  y.  Kkrah,  46  Tex.  26,  where  on 
attachment  of  property  as  that  of  defendant^  and  which  preyed  not  to  be  hi% 
the  defendant  was  not  allowed  to  reooyer  actual  damages  to  himself  by  cans* 
Sng  his  detention  pending  the  decision  in  the  attachment  suit. 

LMtiU^  /or  Sekure  qf  Jlboempt  Propertif. --The  ^fi^ 
the  purchaser  of  exempt  property,  sdied  on  his  attachment,  with  knowledge 
of  its  character,  is  liable  to  the  debtor  for  the  yalne  thereof:  Murphy  y.  8her^ 
man,  25  Minn.  196;  but  he  is  not  liable  for  the  officer's  acts  in  refusing  to  set 
oS,  or  allow  to  be  selected,  property  cUimed  to  be  exempt:  Mlckele  y.  Siork^ 
44  Mich.  2. 

LiabUaty/or  Sekure  qf  Ptopertif  qf  Third  PerMma— A  plaintiff  in  attach- 
men  is  liable  for  leyying  upon  the  property  of  one  other  than  the  defendant:- 
Meade  y.  Smith,  16  Conn.  346;  Sangder  v.  Oommomeealth,  17  Gratt.  124;  Shu^ 
y.  Morgan,  9  Mart  (La.)  592;  Woodberrjf  y.  Long,  8  Pick.  548;  OaldweH  y. 
Arnold,  8  Minn.  265;  Fordv.  Dyer,  26  Miss.  243;  JTordky.  Badbu,  16  Barb. 
483;  and  this  would  include  a  leyy  upon  and  sale  of  partnership  property  in 
an  action  against  an  indiyidnal  partner:  Hap^ee  y.  KMmlee,  36  Mich.  407. 
And  the  plaintiff  is  as  well  liaUe^  if  he  ratify  such  a  wrongful  levy  by  the- 
attadiing  officer,  though  originally  made  against  his  express  direction:  Kaig^ 
y.  Nelmm,  117  Mass.  458;  Ota^rich  y.  Qretabcmm,  9  Hun»  242;  and  this  is  th» 
rule  whether  the  attachment  proceedings  were  regular  or  not. 

Malwtious  ATXAOHminB.  — We  haye  just  considered  the  liability  upon 
attachment  bonds,  for  wrongful  attachments,  and  haye  stated  a  number  of 
general  rules  applicable  to  all  attachments  improyidently,  wrongfully,  or 
maliciously  sued  out.  It  is  now  the  intention  to  discuss  the  additional  and 
speoial  rules  applicaUe  to  attachments  yexatiously  or  maliciously  sued  out. 

It  is  uniformly  held  that  an  attachment  plaintiff  may  be  subjected  to  dam- 
ages for  attaching  the  defendant's  property  malidously  and  without  probable 
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«aiiae:  Drake  en  Atteehment^  aeo.  726;  and  hU  remedy  in  this  regard  ia  not 
in  any  way  interfered  with  by  the  plaintiff  in  the  attachment  suit,  haviug 
giTen  a  bond  to  pay  all  oosts  and  damages  for  wrongful  issuance  of  the  at- 
tachment^ as  has  already  been  stated  at  the  head  of  this  note,  where  a  large 
number  of  cases  so  ^^«^'"g  are  also  cdUected.  Nor  is  the  defendant  pre- 
winded  from  his  action  for  damages  by  having  given  a  delivery  bond  for  prop- 
erty attached:  Alexander  v.  Jacobif,  23  Ohio  St  358;  nor  again  by  having  con- 
eented  to  a  dismissal  of  the  attachment  suit:  SpauldifigY.  WaBeU,  10  La.  Ann. 
106;  mM^  V.  WaOaee,  36  OaL  462. 

Malice  is  indispensable  to  an  action  on  the  case,  for  wrongful  attachment: 
MeKeOarY.  Coiteh,  34  Ala.  336;  .Sdwm  v.  McCoj^,  36  Id.  710.  An  attachment 
by  a  plaintiff  knowing  that  he  had  no  canse  of  action  is  prima/acie  malicious: 
MpertY.  Wright,  44  Iowa,  38;  Hargerd  v.  8p<^ord,  46  Id.  11;  SpenglerY.  Davy, 
15  Gratt.  311;  and  iHiere  there  is  no  evidence  of  any  cause  of  action,  the  jury 
may  infer  plaintiff's  knowledge  of  the  fa/at  that  his  action  was  groundless: 
/«e9  ▼.  Bartholomew,  9  Conn.  309.  This  action  cannot  be  maintained  against 
an  attachment  plaintiff  for  malicious  attachment  obtained  without  his  knowl- 
edge, as  by  an  attocney  employed  to  collect  a  debt:  Khrkoe^  v.  Jonnea,  7  Ala« 
922iPMKkY.  GkMA;  69  Id.  373.  Batif  the  plaintiff  had  given  the  attorney 
eorfe  bkmeho  to  nae  hia  name  in  the  commencement  of  suits,  he  cannot  shield 
himself  this  way:  iONseyv.  fToOice^  36  GbJ.  462;  fPoodv.  THer,  5  B.  Mon.  544. 
When  an  affidavit  ia  shown  to  be  willfully  folse,  a  case  of  malicious  attach- 
ment ia  made  out:  NeUom  v.  DasMmm,  82  EL  545;  TcmdmBon  ▼.  Warner,  9 
Ohio^  108.  And  if  no  valid  debt  exist,  the  mle  is  iqpplioable:  NeUon  v.  Dan- 
Mnm,  82  m.  545.  Where  the  statute  provides  for  no  indemnity  bond  against 
damage  by  mere  erron  of  judgment  or  mistakes  of  procedure,  the  plaintifl 
can  only  be  held  liable,  on  failure  of  his  suit,  for  maliciously  prosecuting  his 
action:  Sleigey.  McLaren,  29  Ga.  64;  PreatonY.  Cooper,  1  DilL  589. 

liability  may  arise  as  well  on  a  f<«eign  as  on  a  domestic  attachment: 
Wih^  V.  TrakaidB,  14  Tez.  662.  It  is  not  essential  to  a  recovery  that  the 
attachment  plaintiff  himself  should  have  directed  the  levy.  If  he  made  the 
affidavit^  maliciously  and  vezationsly,  it  is  sufficient:  Walaer  v.  Thiee,  56 
Ha  89. 

MalSee  —  ProbabU  Cauee — Evidence — Burden  qf  Proqf,  —In  an  action  for 
malioious  attachments  the  burden  of  proof  of  malice  would  be  on  the  plaintifl 
therein  seeking  to  establish  it:  O'Cfrady  v.  Julkui,  34  Ala.  88;  Lawrence  v. 
Hagerman,  56  HL  68;  S.  C,  8  Am.  Rep.  674;  Wilson  v.  OuOaw,  Minor,  367; 
McLaughBn  v.  Davis,  14  Kan.  168;  JI£Uehell  v.  MatUngly,  1  Met  (Ky.)  237; 
Acoeseory  Transit  Co.  v.  McCerren,  13  La.  Ann.  214;  Myers  v.  Farrdl,  47  Ala, 
281.  Malice  in  such  oases  would  seem  to  be  a  legal  inference  from  want  of 
probable  cause,  and  the  fact  of  want  of  probable  cause  a  question  for  the 
jury.  But  the  authorities  do  not  support  this  view,  and  the  decided  cases 
seem  to  hold  that  the  question  of  probable  cause  is  one  for  the  jury  from 
which  they  may  infer  malice:  HoUMay  y,  SierUng,  62  Mo.  321;  Mayfield  v. 
Opftofi,  21  Tez.  1;  WtUis  v.  McNeil,  57  Id.  475.  Probable  cause  may  itself 
be  inferred  from  other  facts,  as  the  falsity  of  the  affidavit,  that  the  debt  was 
not  due,  etc.:  Nelson  v.  Danielson,  82  HL  545;  and  consists  of  a  reasonable 
belief  in  the  eTistenoe  of  &cts  necessary  to  sustain  an  attachment^  such  belief 
being  founded  on  droumstances  which  would  be  sufficient  to  produce  snoh 
abelief  in  a  man  of  ordinary  caution;  that  is,  it  is  belief  founded  on  reasonable 
grounds:  Spongier  v.  Davy,  15  Gratt.  381;  Spaids  v.  BarreU,  57  HL  289; 
&  a,  11  Am.  Bep.  10;  McOuihugh  v.  CMshol)ber,  4  Watts  &  a  201.  Ha 
I  an  .action  knowing  that  he  has  no  just  oanae,  this  is  held 
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eridenoe  of  milioet  he$  ▼.  Bartkohmeiff,  9  Goim.  909;  Aleatcmder  t.  HanUanf 
38  Mo.  258.  Where  the  judgment  in  the  original  soit  on  the  meriti  went 
Against  pUinti£^  itwaa  held  that  this  was  oonclasiTe  eridenoe  against  him  on 
the  question  of  prohaUe  oanee  in  an  aotion  for  malioions  attaohment:  Jbnei 
T.  i^Ha^,  10A1jl889;  Femle  y.  Simptan,  2 10.20;  P^etey  ▼.  iZaed;  26  Minn. 
90;  Bmmpr.  BeU$,  19  Weod.  421;  FartmmY.^oiUer,S  0}do  Si.  64S.  Where 
there  was  no  deht  there  oan  he  no  good  faith  in  swearing  to  the  oontrary, 
and  therefore  no  reasonahle  gronnd  to  believe  what  plaintiff  most  know  not 
to  be  tme:  Mpen  r.  Wright,  44  Iowa,  38;  and  likewise  where  the  debt  wae 
not  dne  and  plaintiff  knew  it:  ^ebon  ▼.  Danidmm,  82  EL  645.  So  if  the 
plaintiff,  thoogh  baring  a  oanee  of  action,  aDeges  facts  as  gronnd  for  the  at* 
taohment^  knowing  them  to  be  falser  this  is  held  eridenoe  of  malice:  Tomfk^ 
mm  ▼.  Wanner,  9  Ohio^  108.  Hie  malice  mnst  be  against  the  defendant  Ib 
attachment;  if  against  a  third  person,  it  will  not  be  gronnd  for  damagest 
Wood  T.  Barker,  76  Am.  Deo.  346.  Where  one  sned  an  attaohment  ont  ol  a 
ooort  baring  no  jnrisdiction,  this  was  held  eridenoe  of  malice:  Bocm  t. 
MaeU,  8  N.  J.  L.  862.  If  an  attadhmsot  is  properly  sned  ont,  bnt  the 
property  attached  is  afterwards  malioionalj  detained,  it  is  held  that  the 
action  for  malicioas  attaohment  will  not  lie:  SiomY,  Swift,  16  Am.  Deo.  340i. 

Belief,  reaeonsbly  f oonded,  in  the  existence  of  tiie  groonds  for  attachment^ 
thongh  the  facts  alleged  be  nntme,  is  held  to  be  eridenoe  of  prbbaUe  canset 
WiOham  t.  HuMter,  8  Hawks,  545;  MeOuXUmgk  y.  ChMMer,  4  Watts  &  & 
201;  8mUh  ▼.  Siorif,  4  Hnmph.  109.  Bnt  mere  lepreeentations  by  a  third 
party,  and  without  further  inquiry  by  plaintifi^  are  not  sufficient  to  justify 
such  belief  on  plaintiff's  part  so  as  to  be  a  defonse  to  an  action  for  malieinne 
attaohment:  S^rkngf  ▼.  JicArdk,  13  Tex.  368.  The  declarations  ol  the 
debtor  that  he  was  about  to  leare  the  states  made  just  prior  to  the  attach- 
ment^ were  held  not  admissible  for  the  attachment  plaintifl^  if  they  had  not 
come  to  him  until  after  the  attachment^  as  then  they  could  not  hare  infln- 
enced  his  belief:  HatU  t.  Ta^,  13  Ala.  824.  Bridence  that  other  attach* 
ments  had  been  issued  prior  to  his  own  has  been  held  admissible  as  eridenoe 
for  the  attaohment  plaintifi^  <:^n«ling  to  rebut  the  presumption  oC  malice^  in 
that  it  strengthened  his  belief  in  his  grounds  for  attaohment:  TaHforcmgh  ▼. 
ffudmm,  19  AhL  653;  OcldmiUih  y.  Pkard,  27  Id.  142;  LoMari  t.  Wood9. 
38  Id.  631.  Advice  of  counsel  has  often  been  set  up  as  eridenoe  oC  prdbabte 
cause,  but  it  is  held  at  most  to  be  bnt  a  fact  to  go  to  the  jury,  from  ^libb 
they  may  infe?-firobable  oanee:  Bater  t.  WA$kr,  69  Am.  Dec  96;  JaoaXm  t. 
Orum,  62  Tex.  401;  see  also  SUme  ▼.  Sw^t,  16  Am.  Deo.  849;  AUaoamderY. 
iJarrJMm,  88  Mo.  258. 

It  has  been  held  that  the  plainti^S^  defense  to  show  proliable  4 
may  prove  the  existence  of  other  groonds^N^tadhmsnt  than  that  on  which 
his  attaohment  did  issue;  JBrlMy  v.  Jimea,  7  a!I^0S2;  LoMariY.  Wcodt,  88 
Id.  631.  And  to  repel  the  preeunq^tion  of  mal^l^  •▼^^'■^^^  !>*■  *^^  ^'^^ 
admitted  of  the  fact  that  defendant,  in  another  ^IpH  na  away  to  escape 
debtors:  Mttitm  v.  TrcnOmam,  15  Ak.  536. 

Any  evidence  going  to  show  the  justice  of  phunti^h  diemMid,  thoni^  il 
does  not  prove  probable  cause,  tends  to  do  so^  and  is  admat"^^"  ^^  ^^'^^  ^^^ 
pose:  ManihaUY.  Betntr,  17  AhL  832.  Where  pbuntiffhiY  '^^^°'^^*^7^ 
ment,  it  has  been  held  conclusive  eridenoe  of  probable  caniT  ^^'^^  reveraedi 
/oiiei  V.  JOrbey,  10  Id.  839;  Dtrr  v.  Jodbon,  59  Id.  203.       _,,^ 

Farm  qfAdkmaad  Time  witkhi  Which  limof  be  Broiif^^.^^^^^'^^^^ 
mon-law  forms  of  action  exists  case  is  ordinarily  the  proper  V^'*'™'^  ^  adkni 
ShoKT  Y.  WhMe,S  Am.  Deo.  730;  8ea^  v.  Oreemnod,  21  Ala\^^*  ^^^"^  ^' 
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mmrr,  2  litt  281;  Ay  t.  BamharO,  10  Ha  151;  TkmOkmm  v.  Warner,  9 
Ohio  8t  108|  bat  wlMre  ihib  plaiatiif  ha*  directed  a  levy  on  the  piropertj  of 
a  third  penon*  or  when  the  levy  is  for  any  leaeon  nnaathorieed  and  wM^ 
tveepaM  would  be  the  proper  form:  Xfoii  t.  Taieip  52  Barb.  287;  Lamb  t. 
J>a9,SYt.4ffI. 

The  aotion  win  not  lie  imtil  the  attachoMat  ahall  hare  termiiiated  in  faror 
Hi  the  defendant:  Bmmpr.  BeUt,  19  Wend.  421;  Bea  v.  Lewh,  ICnor,  888; 
NoUeY.  Tkompam,  8  Met  (Ky.)  121;  Pfoby  t.  Reed,  26  liinn.  80;  Sham  t. 
MMaekem,  7  Lea»  026;  Stewart  ▼.  Sctmebam,  9^V.  &  187;  but  a  lailiiie  to 
allege  that  snoh  is  the  oaae  will  be  cored  l^  Terdiot:  See  oases  just  dted,  and 
Femk  t.  Skupetm,  1  Scam.  80;  Spaide  ▼.  BarreU,  57  EL  289.  By  the  abore^ 
howerer,  it  is  not  to  be  understood  that  the  main  action  must  be  oonolnded, 
bnt  only  the  attachment  part  d  it;  BUu  ▼.  ffeaei^  61  Id.  888.  It  is  not 
neeoasaiy  to  bring  an  action  on  tlie  bond  before  the  action  for  malicioos] 
cation  will  lie:  SmUh  ▼.  Stor^,  4  Hnn^  169. 

Pleading,  — Malice  and  want  of  probable  canse  most  be  alleged  to  i 
an  action  for  malicioos  attachment:  Preetim  ▼.  Cooper,  1  DilL  589;  bat  this 
particnlar  langaage  need  not  be  need  if  the  eqoiyalent  be  stated:  Spaide  t. 
BarreU,  57  HL  289;  &  a,  11  Am.  Rep.  10;  Kinee^  ▼.  WaUaee,  86  CU.  62. 
Bat  it  is  not  safficient  to  allege  that  the  attadhment  issued  without  legal  ot 
justifiable  caose;  want  of  probable  cause  must  be  alleged:  Gag  t.  MaiUgoin^ 
err,  SOOaL  11^;  Iveer.Barihohmew,9Onm.909;  SledgeY.  McLaren,  2i On. 
64;  Lawrenee  v.  Hagerman,  56  HL  68;  SpMe  t.  BarreU,  57  Id.  289;  MMoA 
r.  Mamngig,  1  Met  (Ey.)  287;  IPooil  t.  Webr,  5  B.  Men.  544;  BenMd  v. 
Pndtk,  9  Bob.  (La.)  ^8;  Aeeeeearg  T.  Ox  t.  MdOerren,  18  La.  Ann.  214; 
Lkdeag  t.  Lamed,  17  Mass.  190;  WUk  ▼.  Nogee,  12  Pick.  824;  Bump  t. 
Bette,  19  Wend.  421;  ifoon  t.  Mmd,  8  N.  J.  L.  868;  WUBame  t.  Hmkr,  8 
BmswYm,  546;  MdOnOmgkY.  QrlekMar,  4  Watts  k  a  201;  TmBmmY.  War* 
mr,  9  Ohio^  108;  Ibrtman  ▼.  BeUkr,  8  Ohio  St  548;  Wibg  t.  TrabelA,  14 
TeoL  emi  YemvY.€h9gork,tOeSl,446.  An  allegation  that  the  writ  wm 
soed  out  ''wrongfdlly  andwithoot  good  oMse"  has  been  held  soflkisntt 
4MvbrT.2>aey,  15Gfatt881.  Plaintiff  should  afor  in  his  deoiamtien  in 
an  action  for  malicions  attachment  that  the  afidarit  in  the  attachmsnt  pro- 
ceeding was  friae^  before  the  other  party  can  be  oaDed  on  to  sustain  the  truth 
el  it:  Tilbr  ▼•  Shearer,  20  Ala.  627;  Iham  ▼•  Jaekeon,  69  Id.  208;  thmmog 
Y.  Lgon,  70 ILWB, 

Damagm, — In  some  respects  the  meaeure  of  damages  is  the  same  lor  wrung* 
fttl  ss  f^  roaliniows  attachments.  Aotoal  damages  may  be  recovered,  and 
they  are  such  as  haiwn  been  already  stated.  Bnt  in  actions  for  malicious  at- 
tachment^ damagee  may  be  allowed  far  beyond  theee.  Loss  of  credit^  busi- 
ness, customers,  reputation,  and  the  like  may  all  be  allowed  for:  DonneU  ▼. 
Jmiea,  48  Am.  Dec  59;  Ooldemith  y.  Pksard,  27  Ak.  142;  O'Oradg  ▼.  Jtsttm, 
84 Id.  89;  i^wmoy  ▼.  Lgtm,  70 Id.  808;  ifftdbeff  v.  MaUinglg,  1  Met  (Ky.)287; 
Lawrence  y.  Hagerman,  50  HL  68;  S.  C,  8  Am.  Bep.  674;  Mgere  ▼.  FarrdI, 
47  Miss.  281.  In  saoh  oases,  verdiote  will  not»  as  a  general  rule^  be  dis- 
turbed because  excessive:  Kineeg  t.  WaUaee,  36  OaL  462;  Jigere  t.  FarreO, 
47  Miss.  281;  unless  the  sum  is  grossly  disproportionate  to  the  injury:  Id. 

In  mitigation  of  damagee,  the  deolaraticns  of  the  plaintiff  at  the  time  ol 
attachment  are  inadmiisible  ss  part  of  the  ree  geeim:  Wood  ▼.  Barter,  76 
Am.  Deo.  846;  and  Justice  of  a  demand,  tlie  salt  for  which  has  been  de- 
feated by  teohnicalitiei^  is  held  admissible  to  rednce  damages:  Ooa  ▼.  JfoMi- 
ion,  2  Bob.  (La.)  818.  Butif  the  truth  of  the  affidavit  hae  been  determined  in 
the  prine^al  suit^  it  cannot  be  eet  up  as  a  defense  in  the  action  for  roaliniows 
Be^den  y.  Sampl$,  10  Ma  215>, 
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It  mkj  be  ihown  in  mitigatioa  of  damifM  tbat  the  atkMhad  lawipeglj  bat 
been  letoned  to  and  aooepted  by  the  pleLtifft  Xfoii  ▼•  Tate$,  68  'Buh,  237f 
or  tbata  yalid  attaohment  for  the  Mine  eaoae  or  debt  waa  mbaeqnently  eued 
oat:  (Hit  ▼.  Jonm,  21  Wend.  894;  Wtkk  v.  BpeUmm,  25  Hnn,  99;  Mdkm  v. 
TVoiOmam,  15  Ala.  585. 

By  Oreenleaf  it  is  stated  that  the  roleeas  to damagea  in  theae  oaaea  aie 
those  which  will  be  fbnnd  applied  to  all  other  oaaea  of  maliciona  proaeootJop, 
and  he  also  statea  iHiat  theae  aret  See  2  GreenL  B^.^  sea  456. 

Thb  FBoroiPAL  OASB  IB  oiTiD  to  tho  point  that  in  order  to  ffsmtify  a  reoo^- 
erynpon  the  attachment  bond*  it  most  i^pear  not  only  that  the  ground 
alleged  for  the  suing  oat  of  the  attaohment  does  not  exists  bat  that  the  de- 
fendant bad  no  reasonable  oanse  to  beliere  it  existed:  Ncfrdham$  t.  PtUmm^ 
54  Iowa,  1(9,  71.  In  Fof^  v.  PiUtt^  87  Id.  428,  it  is  held  that  in  an  aetion 
for  damagea  for  the  wrongfal  suing  oat  of  an  attaohment^  the  defendant  may 
show  in  defense  etther,  that  he  had  good  oanse  to  belie?e  the  groonda  stated 
for  the  writ  to  be  trae^  or  that  tl^ey  were  trae  in  fact  If  trae  in  faot^  it 
woold  oonstitate  a  good  defense,  thoogh  at  the  time  dt  the  sning  oat  oC  the 
writ  he  had  not  snfBoient  knowledge  to  oonstitate  reasonable  groond  for  be- 
UeringthemtobetnM.  And  the  principal  oaae  is  ei^lainedae  not  In  ooniiiel 
with  this  doolriae. 


Denbobb  v.  Hauk. 

[14  Idw^  M.1 

DiLiT  BT  Oajuuiqe  IV  Bmiubgdio  Dm  OoHisioisD  *""^*  Fa 
or  HomRiap  L4W,  which  debts,  the  law  proride%  may  ba  aatiafied 
cnt  of  the  homestead  after  ediaaating  the  other  propertj  of  the  debtor 
snbjeot  to  ezeoation,  does  not  prevent  the  oreditw  from  seiring  the 
homestead,  if  at  the  time  of  his  lery  the  jndgment  debtor  had  no  other 
leriable  property,  notwithstanding  after  the  maturity  of  the  cUim  or 
dnring  the  pendency  of  the  jmdgment  lien  the  debtor  had  abondanoe  ol 
other  property,  whidi  in  the  mean  time  ia  disposed  of  either  Tolontarily 
or  by  judicial  sale. 

BcaTDTOBT  FnoTUioK  THiT  OxHSE  PBonoBrr  ov  Dkbtob  BSAU.  Hi  Bx- 
HAUSTKD  in  satisfaction  oC  debts  antecedent  to  homestead  law,  before  re- 
sort is  had  to  the  homestead,  is  directory  merely,  and  a  foilure  tooboerre 
it  does  not  aifoot  the  title  of  a  purdhaaer  of  the  homestead  at  the  jndieial 
sale.    Per  Lowe^  J. 

Action  of  right  by  Denegre,  who  claims  the  property  under 
purchase  at  judicial  sale  under  his  judgment  against  the 
defendant  Haun,  who  claims  the  property  as  a  homestead. 
The  opinion  states  the  case. 

Qrami  and  SmiUhj  for  the  appellant. 

Cook  and  Drury,  for  the  appellee. 

By  Court,  Lows,  J.  The  prime  and  chief  difficulty  in  this 
aase  is  in  separating  from  it  the  mass  of  foreign  matter  and 
({oestions  in  which  the  learning  of  counsel  has  invested  it 
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The  real  points  in  the  case  are  few,  simple,  and  by  no  means 
difficult  of  determination.  The  action  is  right,  foonded  upon 
a  titie  derived  from  a  judicial  sale.  Coimsel  for  the  defense 
introduce  and  press  in  argument  a  number  of  collateral  ques- 
tions which  have  no  appropriate  place  in  the  cause,  and  which 
we  may  dispose  of  in  Umine. 

For  instance,  it  is  stated  that  the  judgment  under  which, 
and  to  satisfy  which,  the  property  was  sold,  was  founded  upon 
two  other  judgments  obtained  in  the  years  1847  and  1848; 
and  that  these  judgments  were  therefore  merged  in  the  latter, 
and  the  lien  created  upon  the  property  of  the  defendant,  by 
virtue  thereof,  is  discharged.  Conceding  this  to  be  the  legal 
consequence  of  such  a  proceeding,  we  ask,  what  of  it?  How 
does  it  benefit  the  defendant?  No  question  of  liens,  or  the 
priority  of  liens  between  creditors,  is  made  or  can  arise  in  this 
case.  Again,  the  question  whether  the  homestead  law  a£fect8 
the  contract,  or  pertains  alone  to  the  remedy,  comes  in  for  a 
large  sharge  of  the  discussion.  The  unimportance  of  this 
question  is  apparent  from  the  fact  that  the  law  is  framed  to 
save  all  antecedent  debts.  Still  again,  it  was  argued  that  in 
1852  the  defendant  Haun  mortgaged  all  his  property,  includ- 
ing that  now  in  controversy,  to  one  MiUigan,  who  assigned  to 
(me  Thatcher;  that  subsequentiy,  in  foreclosing  this  mortgage, 
Denegre,  with  a  large  number  of  other  encumbrancers,  were 
made  parties;  that  Denegre,  the  plaintiff  in  this  suit,  failed  to 
appear,  but  made  default,  and  a  judgment  of  foreclosure  was 
entered,  and  this  circumstance  is  supposed  to  have  concluded 
Mr.  Denegre  in  some  way,  but  in  what  way  and  to  what  extent 
is  not  specifically  stated.  Certainly  it  did  not  supersede  his 
Judgment  or  render  it  nugatory.  It  may  have  had  the  effect 
to  postpone  it  to  that  of  the  Milligan-Thatcher  decree.  But 
this  is  no  reason  why  Denegre  should  not  have  his  judgment 
satisfied,  if  he  can  find  property  liable  to  be  seized.  And  so 
with  regard  to  some  other  collateral  questions  equally  remote 
and  immaterial,  which  it  is  not  necessary  to  refer  to.  The 
land  in  controversy  was  sold  by  the  sheriff  on  an  execution 
which  had  regularly  issued  upon  a  judgment  rendered  in  favor 
of  the  plaintiff  against  the  defendant,  on  the  nineteenth  day 
of  September,  1854.  The  judgment,  levy,  and  sheriff's  deed, 
being  regular  or  at  least  unimpeached,  the  purchaser  had  a 
right  to  depend  upon  these,  and  in  exhibiting  the  same  on 
trial,  makes  for  himself  a  prima  facie  right  to  recover  in  this 

case.    The  defendant,  however,  claims  that  the  locus  in  que 
AM.  Dbc.  Vol.  LXXXI-^ 
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was  hlB  homesteady  and  therefore  exempt  from  levy  and  sale. 
The  record  shows  that  the  debts  for  which  the  judgment  was 
Tendered  were  contracted  prior  to  the  passage  of  ike  homestead 
law.  In  such  a  contingency,  the  said  law  declares  in  terms 
that  the  homestead  may  be  sold  on  execution,  to  supply  a 
deficiency  remaining,  after  exhausting  the  other  property  of 
the  debtor  which  is  liable  to  execution. 

The  defendant,  anticipating  perhaps  that  he  would  not  be 
able  to  protect  his  homestead  from  the  payment  of  antecedent 
debts,  places  his  defense,  especially  in  argument,  chiefly  upon 
the  ground  that  the  officer  did  not  first  exhaust  the  other  prop- 
erty of  the  defendant  But  we  think  this  position  is  unsus- 
tained  by  the  &ct8  in  the  record.  At  the  time  of  the  issuing 
of  plaintiff's  execution,  under  which  he  now  claims  title  to  the 
premises  in  controversy,  it  is  conceded  that  there  were  unsatis- 
fied judgments  against  the  defendant  to  the  amount  of  some 
thirty  thousand  dollars;  that  some  of  these  judgments  were 
anterior,  and  some  subsequent  in  point  of  time,  to  the  date  of 
plaintiff's  judgment,  rendered  in  September,  1854;  that  on 
some  of  these  judgments  executions  had  been  returned  nulla 
bofuij  and  that  a  similar  return  had  been  made  on  two  execu- 
tions that  had  previously  issued  upon  plaintiff's  last  judgment; 
that  the  property  of  defendant,  subject  to  execution,  had  been 
sold  by  Milligan,  under  his  mortgage,  given  in  1852  to  secure 
the  payment  of  $8,262,  and  the  judgment  of  Doan,  King,  & 
Co.,  obtained  in  the  same  year;  that  the  feu^ts  disclosed  by  the 
record  show  that  Haun  had  no  property  upon  which  a  levy 
could  be  made  at  the  date  of  plaintiff's  execution,  except,  per- 
haps, eighty  acres,  of  which  the  forty  acres  now  in  controversy 
was .  a  part;  and  the  other  forty,  agreeably  to  the  return  on 
the  execution,  was  sold  first,  without  obtaining  a  sufficient 
amount  to  satisfy  the  debt. 

Admitting  all  this  to  be  true,  the  defendant  nevertheless 
contends  that  the  judgment  under  which  the  plaintiff  sold  and 
purchased  the  property  was  founded  on  two  other  judgments, 
rendered  in  1847  and  1848,  upon  promissory  not»9  executed 
and  delivered  in  1846;  that  they  operated  as  liens  upon  all  the 
real  estate  which  he  then  had;  and  that  although  he  had  an 
ample  amount  to  satisfy  said  judgment,  aside  from  his  home- 
stead, the  plaintiff  neglected  to  levy  upon  and  exhaust  the 
same;  that  a  failure  to  do  so  now  precludes  him,  in  law,  from 
selling  the  homestead,  although  his  claim  may  antedate  the 
law  KrantiDg  the  same.    This  ground  of  defense  possesses 
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Utile  merit,  and  deriTes  no  support  from  the  law.  It  is  tnie, 
in  our  opinion  (as  held  in  the  case  of  Putdy  v.  DtyyUj  1  Paige 
CIl  658)y  the  plaintiff  lost  his  lien  under  his  first  judgments 
hj  the  character  of  the  proceedings  which  he  adopted  in  ob- 
taining his  last  judgments,  on  the  19th  of  September,  1854. 
But  this  is  an  immaterial  circumstance.  He  is  in  no  worse  con- 
dition thereby  than  if  he  had  brought  no  suit  whatever  on  his 
notes  till  September,  1854;  and  would  it  be  said  in  that  event 
that  a  fEulure  to  prosecute  an  antecedent  claim  to  judgment, 
at  maturity,  so  as  to  subject  any  personal  property  or  real, 
which  the  debtor  might  have  apart  from  the  homestead,  to  its 
■atisfiMtion,  would  impair  the  creditor's  right  to  go  upon  the 
homestead?  This  effect  does  not  and  ought  not  to  follow 
such  delay.  The  indulgence  thus  granted  may  affect  the  rights 
of  the  creditor,  but  it  furnishes  no  ground  of  complaint  to  the 
debtor,  who,  taking  advantage  of  the  delay,  sells  or  mortgages 
the  property,  and  pockets  the  proceeds;  or  it  may  be  that  it  is 
taken  to  satisfy  other  encumbrances  against  him.  The  plain- 
tiff's judgment  being  valid,  founded  upon  a  claim  antecedent 
to  the  passage  of  the  homestead  law,  creating  a  lien  that  was 
still  existing  and  unimpaired,  he  does  not,  by  delay,  lose  his 
light  to  seise  the  homestead,  if  at  the  time  of  his  levy  the 
judgment  debtor  had  no  other  property  out  of  which  the  exe- 
cution could  be  satisfied,  and  that,  too,  notwithstanding  after 
the  maturity  of  the  claim,  or  during  the  pendency  of  the 
plaintiff's  judgment  lien,  the  debtor  had  an  abundance  of 
other  property  for  that  purpose.  These  views,  we  think,  are 
sustained  by  a  fidr  construction  of  our  statutes,  and  derive 
support  from  the  following  authorities:  Benner  v.  PhittipB^  9 
Watt«  A  S.  18, 18;  Addams  v.  Heffemanj  9  Watts,  629;  WelU 
V.  Bairdy  8  Pa.  St.  861;  and  Turner  v.  Lawrence^  11  Ala.  426. 

The  foregoing  expositicm  of  the  questions  made  disposes  of 
this  case  adversely  to  the  defendant,  and  the  judgment  will 
necessarily  have  to  be  reversed  and  remanded. 

There  is  another  principle,  however,  suggested  and  discussed 
by  counsel  for  the  appellant,  which  lies  at  the  bottom  of  this 
case,  is  involved  in  the  assignment  of  errors,  and  upon  which 
the  writer  of  this  opinion  believes  the  decision  of  the  case  at 
bar  should  be  made  mainly  to  turn.  In  alluding  to  it,  I  speak 
for  myself,  and  not  for  my  associates,  who  desire  to  express  no 
opinion  thereon  at  present,  believing  it  imnecessary  to  do  so. 
I  think  otherwise,  and  will  briefly  state  the  point. 

The  power  being  expressly  granted  to  sell  the  homestead  to 
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satisfy  antecedent  debts,  the  non-observance  of  the  directory 
part  of  the  law  by  the  officer,  in  exhausting  the  other  property 
of  the  debtor  first,  is  an  immaterial  circumstance  in  this  con- 
troversy, and  if  it  was  not  done,  it  would  not,  in  this  collateral 
proceeding,  have  the  effect  to  vitiate  the  plaintiff's  title,  nor 
could  it  amount  to  a  legitimate  defense  in  an  action  of  this 
kind.  This  precise  principle  or  question  of  practice  was  set- 
tled by  this  court  after  a  careful  review  of  all  the  authorities 
(which  were  fully  quoted),  in  the  case  of  Cavender  v.  Smithy  1 
Iowa,  807,  upon  a  statute  somewhat  similar,  and  equally  favora- 
ble to  the  defendant  as  the  one  under  consideration.  The  ex- 
ecution law  of  1839  required  the  sheriff  to  levy  upon  such  part 
of  the  estate  as  the  defendant  should  direct,  and  in  the  absence 
of  such  direction,  the  homestead  of  the  defendant  in  the  execu- 
tion should  not  be  sold,  unless  a  sufficiency  of  other  property 
could  not  be  found;  and  in  all  cases,  the  real  estate  of  the  exe- 
cution defendant  should  be  exempt  from  levy  and  sale  until 
the  personal  estate  of  such  defendant  should  be  first  levied 
upon  and  sold,  unless  such  defendant  should  voluntarily  au- 
thorize the  sale,  upon  execution,  of  his  real  estate. 

The  case  just  referred  to  was  an  action  of  right  upon  a  sher- 
iff's deed,  involving  the  homestead  of  the  defendants.  Their 
defense  was  that  the  defendant  had  given  no  directions  or 
authority  to  sell  the  real  estate,  but  that  at  the  time  it  waa 
done  there  was  a  sufficiency  of  personal  property  to  satisfy  the 
execution,  upon  which  the  sheriff  had  failed  to  levy  or  sell,  etc. 
The  court  held  that  the  foregoing  provisions  of  the  statute  were 
only  directory  to,  and  not  inhibitory  upon,  the  officer  author- 
ized to  sell,  so  far  as  the  rights  of  purchasers  at  such  sales  are 
concerned.  And  they  laid  down  the  rule  that  in  an  action  of 
right,  where  the  plaintiff  claims  under  a  sheriff's  deed,  made 
under  the  statute  just  referred  to,  the  deed,  if  the  officer  had 
the  power  to  make  the  sale,  cannot  be  assailed  by  showing 
that  the  defendant  in  the  execution,  at  the  time  of  the  levy, 
had  other  real  estate  and  personal  property;  or  that  the  prop- 
erty sold  was  the  homestead  of  the  defendant,  and  that  he 
gave  no  directions  to  levy  upon  the  property.  If  the  officer  failed 
to  do  his  duty,  the  purchaser's  title  cannot  be  affected  by  the 
omission  on  the  part  of  the  officer,  but  such  questions  are  and 
must  be  between  the  execution  defendant  and  the  officer  mak- 
ing the  sale. 

The  general  principle,  in  all  such  cases,  is  very  well  stated 
in  the  case  of  Unitei  States  v.  ArredondOj  6  Pet  729.    "Where 
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power  or  juriBdiction  is  delegated  to  any  public  officer  or  tri- 
bunal over  a  subject-matter,  and  its  exercise  is  confided  to  his 
or  their  discretion,  the  acts  so  done  are  binding  and  valid  as 
to  the  subject-matter;  and  individual  rights  will  not  be  dis« 
turbed  collaterally  for  anything  done  in  the  exercise  of  that 
discretion,  within  the  power  and  authority  confirmed.  The 
only  questions  that  can  arise  between  an  individual  claiming 
a  right  under  the  acts  done,  and  the  public,  or  any  person 
denying  its  validity,  are  power  in  the  officer  and  fraud  in  the 
party.  All  other  questions  are  settled  by  the  decision  made, 
or  the  act  done,  by  the  tribunal  or  the  officer,"  etc.  The  same 
general  doctrine  is  laid  down  in  Voorh.ee8  v.  Bank  of  United 
StaUSy  10  Pet.  449;  Thompson  v.  Tolmie^  2  Id.  157;  Blaine  v. 
Ship  CharUs  Carter j  4  Cranch,  828;  and  a  number  of  state 
authorities,  as  will  be  seen  by  reference  to  the  case  first  above 
cited;  the  object  being  to  give  the  greatest  stability  to  and 
security  in  judicial  sales. 
This  cause  is  remanded  and  reversed. 

HoMwnuDSy  EzxMFTiOK  ov»  IBOM  FoBOED  Sau:  See  ileftfay  v.  Ckmmbtr 
W^  76  Am.  Deo.  518,  note  518. 

Tkb  nmraiPAL  case  n  oinD  to  the  point  that  homettitd  cbtaaaU,  H 
they  hftTO  notioe  of  the  sale  of  the  homeetead,  and  make  no  objection  thereto^ 
are  estopped  afterwards  to  daim  that  other  property  shoold  hare  been  first 
exhausted:  Fokjf  v.  Cooper,  43  Id.  379.  It  is  also  cited  to  the  point  thai 
where  a  judgment  is  recovered  upon  a  judgment^  the  latter  is  merged  in  the 
former,  and  all  of  its  liens  or  priorities  are  released:  ChtUd  v.  ffajfdenp  63  Ind. 
460;  and  that  it  is  immaterial  as  between  the  parties  whether  the  int««it  ol 
the  judgment  debtor  appears  of  record  or  not:  XolirqpT.  BrmmhSB  JawK  40. 


BbBED   V.    GONLET. 
[14  Iowa,  am.] 
Imiz  Emibt  of  Dud  DBaoaiBPio  Laitd  Contxtxd  jm  n  Dawmann  8w- 
noir,  townsh^  and  range  from  those  of  the  deed,  and  oontaining  the 
words  ''for  deeer^tioo,  seejreooffd*"  is  not  oousirucUfo  notioe  of  sodi 
deed  to  subsequent  purchaser. 

AcnoN  of  right  Both  parties  daimed  under  Orr;  the  de* 
fendanty  Conlejr,  under  a  deed  from  Orr,  which  was  improperly 
indexed  by  the  recorder^  and  the  plaintiff  under  a  sheriff^a 
deedoftiie  two  tracts  of  land  sold  as  the  property  of  Orr  under 
an  execution  issued  on  a  judgment  rendered  some  months 
after  the  recording  ci  the  deed  to  the  defendant.    In  other 
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respeotB  the  opimoo  states  the  case.   Judgment  Ibr  the  defond- 
ant,  and  appeal  by  the  plaintiff. 

Thama$  Corbettj  tor  the  appellant 

/.  M.  Pregkm  and  8<mj  for  the  appellee. 

By  Gofort,  Lowe,  J.  Action  of  right,  founded  ai)on  a  fiheriff^i 
deed,  to  recover  the  west  half  of  the  southeast  quarter  and  the 
southeast  quarter  of  the  southeast  quarter  of  section  1,  town- 
ship 86  north,  of  range  five  west,  of  the  fifth  principal  meridian, 
situated  in  ike  county  of  Linn.  The  answer  simply  denied 
the  averments  of  the  petition.  The  issue  thus  made  was  tried 
by  the  court,  who  found  for  the  defendant,  and  after  overrul- 
ing a  motion  for  a  new  trial,  rendered  a  judgment  for  the 
premises  and  costs  of  suit. 

The  evidence  and  title  papers  of  the  parties  were  all 
embodied  in  a  bill  of  exceptions,  and  exhibit,  among  other 
things,  the  foUowing  facts:  That  the  parties  both  claimed  title 
under  Thomas  Orr,  the  defendant  in  the  execution,  and  pre- 
sented deeds  unexceptionable  in  form;  that  the  date,  as  well 
as  the  recording  of  the  defendant's  deed,  was  prior  in  point  of 
time  to  the  date  of  the  judgment  under  which  the  plaintiff 
claimed;  that  at  the  time  of  the  plaintiff's  purchase  the  land 
in  controversy  was  unoccupied;  nor  did  he  have  any  actual 
notice  of  defendant's  purchase.  The  only  point  in  controvercfy 
is,  whether  the  defective  indexing  of  defendant's  deed  did  or 
did  not  impart  constructive  notice  to  a  subsequent  purchaser. 
The  bill  of  exceptions  shows  that  the  deed  was  indexed  as 
follows:  "  Thomas  Orr  to  Timothy  Conley;  date  of  filing,  Jan- 
uary 8, 1859;  date  of  instrument,  January  3,  1859;  recorded 
in  book  Q,  on  page  238;  description,  S.  W.  i  of  S.  E.  i  section 
80,  and  part  of  section  13  (for  description,  see  record),  T.  83, 
B.  8."  The  evidence  showed  that  the  deed  was  in  fiict  recorded 
in  book  P,  on  pages  548  and  549. 

It  will  be  observed  that  the  two  tracts  of  land  in  controversy 
are  both  situated  in  section  1,  township  86,  range  5  west; 
whereas  the  recorder  has  described  in  the  index  or  entry-book 
the  land  in  the  defendant's  deed  as  being  in  two  other  and  dif- 
ferent sections,  to  wit,  sections  30  and  13,  both  in  township  83, 
range  8  west,  not  corresponding  with  the  first,  either  in  section, 
township,  or  range.  It  is  true,  the  recorder  fails  to  state  in 
what  part  of  section  13  one  of  the  tracts  is  situated,  and  refers 
to  the  recorded  deed  for  this  part  of  the  description;  but  the 
•earoher  for  encumbrances  could  have  no  occasion  to  examine 
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the  leoord  when  the  index  showed  that  neither  the  section, 
township,  nor  range  answered  to  the  tracts  concerning  which  he 
wanted  information.  Such  a  description  of  land  in  the  entry- 
book  is  quite  too  defective  and  wanting  in  accuracy  to  impart 
oonstructive  notice  to  a  subsequent  purchaser  or  mortgagee; 
nor  is  there  enough  in  it  to  put  a  reasonably  cautious  man 
upon  inquiry.  Indeed,  this  case  falls  fairly  within  the  reason- 
ing and  rule  laid  down  in  the  case  of  Seoles  v.WUsey^  11  lowa^ 
261.  Following  the  precedent  there  set.  we  must  reverse  and 
remand  this  cause. 
Reversed. 


BaocxBD  DrWrnoH  DammirtEum  aw  Lamp  Ocw  vhmd  bt  Dmp  n  OMnrMD 
doM  not  impart  oomtraethra  nofeioe  to  hanaJkU  pordhaMr:  Okamberiain  t. 
Bell,  68  Am.  Deo.  260^  and  note  202,  The  index  conttitates  no  part  of  the 
reoord,  nnder  the  Yennont  itatntes;  and  a  mortgage,  of  the  record  of  which 
liiere  is  no  index,  is  an  enoombruioe,  as  to  sabseqnent  pordhasers,  from  the 
time  of  transcriboig  it  upon  the  record:  Omii$  y.  L^man,  68  Am.  Dec  174^ 
and  see  note  178.  The  principal  case  is  cited  to  the  point  that  the  extent  el 
notice  imparted  by  the  recofd  oC  a  mor^Eage  is  limited  to  the  propertj  de» 
•oribed  in  the  index  d  the  reooffdt  Simomrir.  H^f,  19  Iowa,  ML 


Lay  v.  Gibbons. 

ri4  Iowa,  877.1 
Sali  or  Lump  of  SivnuL  Ducnf  or  Paboxls  ow  Laho^  Oothud  bt  On 
MoHNiAaii  upon  f credosore,  is  ground  for  setting  aside  the  sale^  and 
ordering  a  resale. 

HOUSIXAD  OV  MOBTOAOOB,  BmBRAOXD  IN  MOXTOAOB  WITH  OlHOt  DUflJiUr 

TkAon  OV  Laits^  should  not  be  sold  on  foredosnre  except  to  supply  the 
dsficiem^  remaining  aftfflr  f^^lVi^g  jjh^  other  tracts. 

Bill  to  quiet  title.  Gibbons  and  wife  executed  a  mortgage 
to  complainant  Lay,  which  covered  three  distinct  tracts  of 
land,  one  of  which  was  the  homestead  of  the  mortgagors. 
Afterwards  Oibbons  alone  made  two  other  mortgages  to  other 
mortgagees.  Complainant  filed  his  bill  of  foreclosure,  making 
Gibbons  and  wife  respondents,  the  latter  of  whom,  was,  how- 
ever, not  served.  Decree  was  entered  by  consent  against  Gib- 
bons, and  a  special  execution  issued,  under  which  the  lands 
were  sold  "in  lump"  to  the  complainant  tor  about  one  third  of 
their  value.  This  bill  to  quiet  title  the  complainant  now  files 
against  Gibbons  and  wife,  and  the  subsequent  mortgagees. 
The  cause  was  heard  on  bill,  answers,  cross-bills  and  answers 
thereto^  and  upon  oertain  admitted  facts;  and  a  decree  was 
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entered  ordering  a  resale  of  the  premises,  the  proceeds  to  be 
applied  first  to  the  payment  of  the  complainants  demand, 
and  then  to  the  junior  mortgagees  according  to  their  priorities, 
and  directing  the  sale  of  the  homestead  onlj  after  the  remiun- 
ing  mortgaged  property  was  exhausted.    Complainant  appeals. 

Ofiffith  and  Knight  j  for  the  appellant. 

W%U$$  and  Blatchley^  and  CNeU  and  MeNultf^  for  tfaeappd- 


By  Court,  Wbioht,  J.  Whether  the  subsequent  mortgagors 
were  necessary  parties  to  the  bill  of  complainant  to  foreclose; 
whether  such  foreclosure  and  sale  barred  them  of  all  right  to 
redeem;  whether  the  execution  of  the  mortgage  by  the  wife 
cut  off  all  claim,  on  her  part,  of  dower  or  other  interest  in  the 
land;  whether  she,  not  being  a  party  to  the  original  action, 
could  to  this  plead  usury,  the  homestead  exemption,  or  other 
like  defenses; — we  say  whatever  answer  might  be  given  to  these 
and  other  important  questions  raised  by  counsel,  we  should 
BtiU  feel  constrained  to  affirm  this  decree. 

it  will  be  observed  that  the  court  set  aside  the  sale  under 
the  special  execution  and  ordered  the  premises  to  be  re- 
exposed,  and  from  the  proceeds  complainant  is  to  be  first 
paid  his  entire  demand  (as  also  the  costs  of  foreclosure),  the 
surplus,  if  any,  going  to  the  junior  mortgagees.  And  the 
complainant  having  asked  the  court  to  quiet  his  title,  and  re- 
spondents by  their  cross-bills  having  prayed  affirmative  relief, 
it  was  entirely  competent  for  the  court  to  order  such  resale, 
for  two  reasons:  1.  The  property  was  sold  ''in  a  lump,''  and 
not  in  parcels:  Boyd  v.  EUia^  11  Iowa,  97,  and  the  cases  there 
cited;  Singleton  v.  Scott^  Id.  589;  Orapengether  v.  Fejervary^ 
9  Id.  163  [74  AuL  Dec.  336];  Bradford  v.  LimpWy  13  Id.  424; 
2.  A  portion  of  the  property  sold  was  the  homestead  of  the 
mortgagors,  and  as  such  it  should  not,  in  the  language  of  the 
law,  have  been  sold, ''  except  to  supply  the  deficiency  remain- 
ing after  exhausting  the  other  property  of  the  debtor,  which 
is  (was)  liable  to  execution":  Revision  of  1860,  sec*  2281. 
Whether  complainant's  title  would  have  been  vitiated  for  this 
reason,  in  an  action  of  right  or  any  collateral  proceeding,  we 
need  not,  of  course,  determine.  As  the  record  stands  (under 
the  cross-bill),  this  is  a  direct  proceeding  to  set  aside  the  sale. 
And  that  the  court  did  not  err  in  ordering  a  resale,  undw  the 
circumstances,  is  to  our  minds  quite  dear. 

Affirmed. 


Digitized  by  VjOOQIC 


Deo.  1862.]  Sharp  v.  Bailet.  489 


HonoAOXD  FimmB  bbould  be  Sold  nr  Pabobu,  whoi  this  ota  be 
done,  nnlew  tt  ii  ihown  that  a  nla  in  one  paroel  will  be  more  edTaat^seooai 
OropmffeAer  ▼.  F^emry,  74  Am.  Deo.  33G»  and  note  342;  QQietipk  ▼.  Smbtk, 
mU€t  p.  828^  and  nofea.  The  prncipal  case  is  eited  to  the  point  that  a  aheiiira 
■ale  oC  MTml  traoti  of  land  together,  and  not  in  paroeli,  will  be  aet  aaide  on 
iMiiflnor  by  prooeedinga  inegni^for  that  pnipoee:  IfMte  t.  ffatfi^  18  Iow% 
76;  Pmm  t.  Oktmrnt,  19  Id.  379;  WiOkam  ▼.  AUkon,  33Id.  289;  and  alio  to 
the  pofait  that  when  a  homeatead  is  embtaoed  with  other  landa  in  a 
gagabnoh  oOmt  landa  ahall  beezhaasted  betoe  reaort  ia  had  to  the  1 
atMdx  Dmm  t.  BmeUt^  M  VTvl  192. 


Shabp  V.  BAn<BY. 

114  Iowa,  Uff.j 
BT  HvBBAHD  AiTB  WivB  WILL  voT  Ooinrar 
where  wile  doea  not  join  in  grantfaig  part^  bat  cnlj  in  the  In  i 
part^  where  ahe  joins  to  release  dower.  In  legal  effwt  it  amoonta  to  ne 
mote  than  a  deed  by  the  hnsband^  and  a  relin^nishmant  ni  dower  by  the 
wife  in  a  aeparate  instrument. 

Ho  QraUXITB  COKTXTAHOB  OB   EflBOnTAL    R»t.»A—  ov   HOMHBBAD  Bll> 

BXFTiOH  ean  be  made  unless  the  mode  pointed  oat  by  the  statete  la 
pozaaed  with  reaaonable  atariotneaa. 
Vmmd  must  OoBTAnr  OnoLAsrwrn  Wobds  ov  OomrBTAHOB. 

OUHVBIAHOBB  BT  WiVB  IH0I7U>  BB  SSBIOSLT  OomXBDBD  TO  PftOfSOT  BBB 
SlOHT. 

AcnoH  of  right  to  reoorer  lands  to  which  plaintiff  claimed 
title  bj  porchaee  at  a  Bale  under  a  trust  deed  theieofl  At  the 
time  of  the  execution  of  the  trust  deed,  the  lands  in  question 
were  the  homestead  of  the  defendant  The  deed  was  in  finrm 
substantially  as  follows:  For  the  purpose  of  securing  to  Solo- 
mon L.  Sharp  the  sum  of,  etc.,  I,  Joseph  C.  Bailey,  do  hereby 
sell  and  conveyy  etc.,  and  if  said  sums  are  not  promptly  paid, 
then  I  hereby  authorise,  etc.    In  witness  whereof  the  said 

Joseph  C.  Bailey  with j  his  wife,  who  relinquishes  dower, 

have  hereunto  set  their  hands  this  22d  of  June,  1857.  Signed, 
Joseph  C.  Bailey,  Laura  H.  Bailey.  The  parties  acknowl- 
edged the  signing  of  the  deed  ^'to  be  their  voluntary  act  and 
deed  for  the  purposes  therein  mentioned.'*  Judgment  for  the 
defendant,  and  appeal  by  the  plaintiflP, 

McHenrySj  for  the  appellant. 
B<Ue9  and  CoUj  for  the  appeUeOr 

By  Court,  Wbioht,  J.  The  qneftion  made  is,  whether  un- 
der this  deed  of  trust  thete  was  such  a  concurrence  in  and 
signing  of  the  instrument  by  the  wife  as  to  make  it  valid  to 
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pass  the  titla  of  the  owner  to  the  homestead.  The  langaage 
of  the  statate  is  (Code,  sec.  1247):  '^A  conTejanoe  by  such 
owner  is  of  no  validity,  unless  the  husband  and  wife  (if  tHe 
owner  is  married)  concur  in  and  sign  such  conTeyance."  It 
will  be  observed  that  the  wife  does  not  join  in  the  grantmg 
part  of  the  deed.  The  grant  is  by  the  husband  alone.  Her 
name  does  not  appear  even  in  what  is  technically  termed  the 
in  testinumium  part  of  the  deed.  But  without  giving  any 
weight  to  such  omission,  we  remark,  that  she  apparently  joins 
in  this  part  of  the  deed  to  release  dower,  and  for  no  other  pur- 
pose. 

The  case  differs  in  its  £ftcts  from  that  of  Orapengeiher  v. 
F^ervary,  9  Iowa,  163  [74  Am.  Deo.  836],  in  that  there  the 
wife  held  the  property  in  her  own  right,  and  joined  with  the 
husband  in  the  granting  part  of  the  deed,  as  well  as  all  others, 
including  the  covenant  of  warranty.  The  last  paragraph, 
however,  was  as  follows:  ^And  the  said  Fredericka  Zi^t 
hereby  relinquishes  all  of  her  right  of  dower  in  said  promisee.'' 
Under  this  deed,  it  was  held  that  such  concluding  words  did 
not  limit  the  estate  conveyed  by  her  to  a  dower  interest  only; 
that  she  had,  in  the  granting  part  of  the  deed,  conveyed  idl 
her  interest  in  the  premises,  and  she  had  no  dower  right  to 
eonvey  or  relinquish.- 

In  Shaffner  v.  Oruttmaeher^  6  Iowa,  137,  the  form  of  the 
deed  was:  ''  We,  Michael  Riley,  and  Sarah,  his  wife,  do  oon« 
vey,"  etc.,  and  at  the  conclusion,  "the  said  Sarah  Riley  hereby 
relinquishes  her  right  of  dower  to  the  premises  hereinbefere 
conveyed."  It  was  held,  treating  the  property  as  belonging 
to  the  husband,  that  she  only  released  her  dower.  In  WestfaU 
V.  Leej  7  Id.  12,  the  wife  joined  in  the  body  of  the  deed,  but 
did  not  expresdy  relinquish  her  right  of  dower;  nor  did  it  afh 
pear  that  she  acknowledged  the  same  before  an  officer  author^ 
iced  thereto.  It  was  held  that  she  was  not  bound  by  the 
covenants;  that  as  the  transaction  was  wholly  one  of  the  bus* 
band's,  the  practice  was,  even  when  she  ufberwaids  made  an 
express  relinquishment,  to  regard  her  as  joining  only  for  the 
purpose  of  releasing  her  dower.  And  see  Lyon  v.  Metcalfe  12 
Id.  93. 

By  the  case  of  Lanon  v.  ReynoldBj  13  Iowa,  579,  it  is  held 
that  the  right  of  the  wife  to  the  homestead  differs  from  that 
of  dower,  and  that  the  provisions  of  the  statute  as  to  its  C(m« 
veyance  or  encumbrance  are  also  different,  and  that  while  a 
similar  deed  may  convey  the  one  as  well  as  the  other,  soob 
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difference  ariBes  neoessarily  from  the  rights  and  privilegca 
possessed  by  the  wife  during  and  after  the  life  of  the  husband. 
And  this  view  accords  with  the  rulings  made  in  Floyd  v. 
Mosierj  1  Iowa,  612;  Dickson  v.  Ckom^  6  Id.  19  [71  Am.  Dec. 
S82];  and  Babcoek  v.  Hoey,  11  Id.  375. 

In  Taylor  v.  Hargous^  4  CaL  268  [60  Am.  Dec.  60G],  it 
is  held  that,  '*  as  soon  as  a  place,  by  the  occupancy  in  good 
faith,  of  the  family,  acquires  the  character  of  a  homestead,  the 
nature  of  the  estate  becomes  changed,  without  reference  to  the 
manner  in  which  the  title  to  the  property  originated,  whether 
it  was  the  separate  estate  of  either  husband  or  wife,  or  the 
common  property  of  both.  It  is  turned  into  a  sort  of  joint  ten* 
mocy^  with  the  right  of  suryivorship,  at  least  as  between  hus- 
band and  wife,  and  this  estate  cannot  be  altered  or  destroyed, 
except  by  the  concurrence  of  both,  in  the  manner  provided  by 
law. 

In  the  li{^t  of  these  authorities  and  the  statute^  did  the  wife 
■o  concur  in  this  deed  as  to  make  it  a  valid  conveyance  of  the 
homestead?  If  the  subject  of  the  conveyance  was  her  sepa- 
rate propnrfy,  it  seems  to  us  that  there  could  be  no  fair  groimd 
for  claixning  that  she  had  parted  with  it  by  such  a  deed.  The 
most  that  could  be  claimed  for  it  would  be  that  she  had  relin« 
quished  any  claim  of  dower,  and  it  would  be  extending  the 
fidr  meaning  of  the  language  used  unwarrantably  to  hold  that 
she  thereby  parted  with  or  conveyed  any  other  or  greater  in- 
tereot.  If  so,  why  is  not  the  line  of  argument  legitimate  which 
hol^  that  as  her  interest  in  the  homestead  is  different  from  a 
dower  right,  the  relinquishment  of  the  latter  should  not  indi- 
cate that  she  concurred  in  the  conveyance  of  the  former.  And 
when  it  is  said  that  her  interest  in  the  homestead  is  different 
from  that  of  dower,  it  is  not  meant  that  it  is  less.  Its  exact 
nature  or  character  it  is  difficult  to  precisely  define  and  limit. 
Bu^  that  it  is  a  higher  interest  is  conclusively  shown  by  the 
fact  that  while  the  husband  may  by  deed  convey  his  own  in- 
^jCT'st  in  any  other  lands,  without  the  concurrence  of  his  wife, 
m  cannot  do  so  in  the  homestead.  And  when  we  add  to  this 
the  Eact  that  if  the  wife  survives  the  husband  she  may  continue 
to  poBBOBB  and  occupy  the  whole  homestead,  that  subject  to 
tho  rights  of  the  survivor  it  may  be  devised  like  other  real 
estate,  and  that  if  there  is  no  survivor  it  descends  to  the  issue 
oT  either,  according  to  the  general  rules  of  descent,  all  doubt 
^[X>n  the  subject  would  seem  to  be  removed.    Being  a  higher 
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or  greater  intereet,  therefore,  to  relinquish  dower,  is  not  a  oon- 
currence  in  the  sale  of  the  homestead. 

It  must  be  borne  in  mind  that  this  homestead  right  is 
peculiarly  favored,  and  that  as  a  general  rule  there  can  be  no 
c^perative  conveyance,  or  an  eflTectual  release  of  the  exemption, 
unless  the  mode  pointed  out  by  the  statute  is  pursped  with 
reasonable  strictness:  Vanzant  v.  Vanzanty  23  HL  636;  Daney 
V.  McFariandy  7  Cal.  342.  Not  only  so,  but  another  prindple 
obtains  and  is  applicable,  that  a  deed  must  contain  operative 
words  sufficient  to  convey  the  interest  of  the  person  conveying 
it,  otherwise  the  title  will  not  pass.  Add  to  this  the  further 
consideration  that  conveyances  by  the  wife  should  be  strioUy 
construed  to  protect  her  right,  and  it  seems  to  us  that  to  hold 
that  by  this  deed  she  concurred  or  joined  in  the  conveyance  of 
the  homestead  would  improperly  extend  the  true  and  fidr 
meaning  of  the  language  used.  It  in  legal  effect  amounts  to 
no  more  than  a  deed  by  the  husband,  and  a  relinquishment  of 
dower  by  the  wife  in  separate  instrument. 

When  it  is  said,  in  Larson  v.  Reynolda^  13  Iowa,  579,  that  a 
similar  deed  may  convey  the  one  interest  as  well  as  the  other, 
no  more  is  meant  than  that  a  deed  of  the  homestead  will  in*^ 
elude  the  dower  interest  therein,  and  that  no  distinct  letlB* 
quishment  of  dower  is  necessary. 

Affirmed. 

CoitrvmTAxoEownimagnujiiQt^Bedr.  AUm^mukp^UB}  Brewer  WaH 
76  Am.  Dea  76^  and  note  80^  oitiiig  prior  cmms  note  to  Poolsv.  €hrrardf  65 
Id.  482-489;  tee  alao  Ofopemgetkar  v.  Fgtrwarpp  74  Id.  886^  note  842.  The 
principal  oaee  is  otted  to  the  point  that  if  the  name  of  the  wife  doea  not  ap* 
pear  in  the  body  of  the  oonveyance,  thoo^  it  is  signed  to  it  and  the  admowl* 
edgment  recites  the  ezecntion  by  her  of  the  deed  and  the  relinqvishment  of 
her  dower,  snoh  cooveyanoe,  neverthelesi^  does  not  operate  to  pass  her  estates 
Heattm  v.  Ffyberger^  88  Iowa,  188;  so,  if  her  name  faili  to  appear  in  the  grant- 
ing olaose  of  the  mortgage  of  the  homestead:  EdgeU  v.  Hagm»p  68  Id.  226| 
WHmm  V.  Ckrittophenom,  Id.  483.  A  deed  oonyeying  the  homestsad,  exe* 
cnted  by  the  husband,  who  signed  both  his  own  and  his  wife's  name  thereto^ 
will  not  be  treated  as  the  deed  of  the  wife^  upon  eyidenoe  showing  that  the 
hnsband  frequently  exeoated  deeds  oonveying  real  estate  in  that  mannar» 
with  the  acqniesoenoe  of  the  wife:  Morn$  v.  Sargml,  18  Id.  100^  oiting  the 
principal  case.  But  a  deed  in  which  the  wife  joins  the  hnsband  in  the  gnn^ 
ing  danse  and  in  the  covenants,  operates  under  the  Iowa  statates  to  pass  all 
the  estate  of  the  wife  in  the  property  conTeyed,  including  her  right  of  damwn 
BdwanU  v.  SulUvan,  20  Id.  604,  citing  the  principal  case. 

MisTAXX  cr  Deed  ov  Mirbtit>  Womak  wnj.  not  bb  BwnmD  ab 
iOAnisT  HzB:  Orapengetkar  v.  F^ervary,  74  Am.  Dec.  836,  note  842. 

OpBBATnrs  WoBDS  nr  Dsms:  See  OambrU  v.  JZdte,  44  Am.  Deo.  760^  aolt 
761;  CMt,  Bines,  69 Id.  660. 
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Ghbibty  V.  Dteb. 

ri4  Iowa,  488.1 
ffflMMi'JiAP  Obmmacsem  Don  voT  Attach  to  PKomnnr  mmL  It  ib  Ao 

TVALLT  OoouniD  M  a  home;  and  a  mero  inteotioii  to  oooapj,  thongk 

•abeeqiiflntly  carried  oat,  ia  not  snffioient. 
Lmjkd  Pubgkased  with  Dbbion  to  Make  It  Hoiorsad  n  vor  Bxxmr 

noM  JuDidAii  Saub  upon  a  debt  contraoted  after  each  pnrohase  and 

before  its  actual  oocnpanoy  aa  a  homestead,  sembk, 

Dm  IQB  PUBOHASB-MONST  OF  HOUSTTIAD  IS  NOT  DkBT  CoimtACIID  AlTD 

P0BOHA8B  of  the  homestead,  so  as  to  render  the  property  exempt  as  to 
each  debt. 

Whbui  Mobiqaokb  Immruns  Action  at  Law  upon  Notk  Sbcubxd,  in- 
stead of  proceeding  to  foreclose  the  mortgage,  the  judgment  is,  as  be* 
tween  the  parties,  a  lien  upon  the  mortgaged  premises  from  the  date  ol 
recording  the  mortgage. 

liomoAOB  BxBODTBD  TO  Sbcubb  Puxchabb-monxt  OF  Trxmjsms  aftdi- 
WASDS  Ocoufhd  a8  Houstxad^  need  not  be  signed  and  concorred  in 
bj  tifte  wife  of  the  mortgagor. 

AcnoN  of  right.  The  defendant  had  pnrchaeed  the  prop- 
erty in  question  of  the  plaintiff,  executing  at  the  time  a  mort- 
gage to  the  plaintiff  to  secure  the  purchase-money,  in  which 
his  wife  did  not  join.  At  the  time  of  the  purchase  he  was  the 
head  of  a  family,  and  designed  to  make  the  premises  his  home, 
but  he  did  not  occupy  the  same  as  a  homestead  until  nearly 
two  years  after  the  purchase.  After  the  land  was  so  occupied, 
the  plaintiff  obtained  a  judgment  at  law  against  the  defend- 
ant upon  the  note  given  for  the  purchase-money,  and  secured 
by  the  mortgage,  with  interest,  and  an  order  for  a  general  exe- 
cution. The  execution  was  levied  upon  the  land,  and  the 
plaintiff  purchased  the  same,  and  received  a  sheriff's  deed; 
and  the  plaintiff  relies  upon  this  title.  The  defendant  claims 
a  homestead  right  in  forty  acres  of  the  tract.  Verdict  for  the 
defendant  as  to  the  homestead  tract,  and  for  the  plaintiff  as  to 
the  residue.    Plaintiff  appeals. 

Bagg  and  AUen^  for  the  appellant 

Monroej  for  the  appellee. 

By  Court,  Wbioht,  J.  The  following,  among  other  instmo- 
tions,  was  asked  by  plaintiff  and  refused:  ^'That  if  the  jury 
find  that  the  preinises  in  question  were  not,  at  the  time  of  the 
execution  of  said  note  and  mortgage,  occupied  and  used  by 
said  defendant  and  his  family  as  a  homestead,  and  were  not, 
for  the  space  of  two  years  thereafter,  so  used  and  occupied,  it 
is  not  necessary  for  the  wife  of  said  defendant  to  join  with 
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him  In  fhe  exeootion  of  the  mortgage  given  to  secnre  the  pur- 
chase-money to  make  said  conveyance  valid,  and  to  divest  the 
said  defendant  of  his  right  to  the  exemption  of  said  premises 
as  against  the  plaintiff;  and  that  plaintiff  would  he  entitled 
to  the  possessioQ  thereof.'' 

At  the  request  of  defendant  the  following  instructions  were 
given:  ^'If  the  jury  believe  that,  in  the  suit  on  which  the 
judgment  was  obtained,  under  which  the  property  was  sold, 
there  is  no  reference  in  any  of  the  proceedings  to  the  mort- 
gage, but  that  said  judgment  and  execution  were  general,  and 
that  at  the  time  of  the  rendition  of  said  judgment,  defendant 
was  a  married  man,  and  with  his  family,  residing  upon  and 
using  and  occupying  the  same  as  a  homeste&d,  then  such 
premises,  including  forty  acres,  were  exempt  from  execution, 
and  that  the  jury  will  so  find. 

''  2.  If  the  forty  acres  claimed  by  defendant  as  a  homestead 
was  in  the  occupation  of  said  defendant  at  the  time  the  judg- 
ment was  rendered,  and  the  debt  on  which  said  execution  was 
obtained  was  not  created  prior  to  the  purchase  by  defendant 
of  said  forty  acres,  then  they  must  find  for  defendant." 

That  the  homestead  character  does  not  attach  to  property 
until  it  is  actually  occupied  and  used  by  the  Ceunily  as  a  home, 
is  settled  in  this  state  as  well  as  in  others:  CfMrUss  v.  Lamber- 
$ony  1  Iowa,  435  [63  Am.  Dec.  457];  WiUiamB  v.  SweOandy  10 
Id.  61;  Holden  v.  Pinneyj  6  Cal.  236;  Wimer  v.  Farriham^  2 
Mich.  472;  Horn  v.  TuftSy  39  N.  H.  478;  Walters  v.  People,  21 
HI.  178.  A  mere  intention  to  occupy,  though  subsequently 
carried  out,  does  not  make  the  premises  the  homestead  until 
there  is  actual  residence. 

Our  law  declares  that  where  there  is  no  special  declaration 
of  the  statute  to  the  contrary,  the  homestead  of  every  head  of 
a  family  is  exempt  from  judicial  sale.  It  may,  however,  be 
sold  on  execution  for  debts  contracted  prior  to  the  passage  of 
the  law,  or  prior  to  the  pTU*cha8e  of  such  homestead:  Code» 
sees.  1245, 1249;  Revision,  sees.  2277,  2281. 

If  a  tract  of  land  is  purchased  by  the  head  of  a  family 
upon  which  there  are  no  improvements,  but  which  he  designs 
for  a  homestead,  it  may  admit  of  some  doubt  whether  the 
same  would  be  exempt  from  judicial  sale  i^n  a  debt  con- 
tracted after  such  purchase  and  before  its  actual  occupancy  as 
a  homestead.  The  spirit  and  policy  of  the  law  would  seem  to 
imply  the  ^'  purchase  of  the  homestead,''  and  not  that  which 
might  or  not  be  finally  made  such. 
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Until  Bach  occupancy,  fhe  propoeed  creditor  cannot  know 
what  it  is  that  may  be  claimed  ae  exempt  If  there  is  an 
aotoal  residence,  however,  he  knows  that  the  law  gives  the 
exemption.  But  without  now  further  discussing  this  view  of 
the  case,  or  expressing  more  definitely  our  conclusions  thereon, 
we  pass  to  the  consideration  of  other  questioiis  which  are  de- 
cisive of  the  case  before  us. 

It  will  be  seen  that  plainti£f  claims  under  a  judgment 
rendered  upon  a  debt,  contracted  at  the  time  of  the  purchase 
'of  the  homestead,  or  rather  that  the  debt,  to  satisfy  which  the 
property  was  sold,  was  a  part  of  the  purchase-money. 

Plaintiff  was  the  vendor  and  defendant  the  vendee  of  the 
premises.  There  are  no  rights  of  third  persons  intervening. 
Under  such  droumstances,  it  is,  in  our  opinion,  contrary  to 
the  pcdicy  of  the  statute  to  say  that  this  debt  was  so  contracted 
after  the  purchase  of  the  homestead  as  to  render  the  property 
exempt. 

The  legislature,  with  the  view  of  avoiding  all  constitutional 
questions,  has  made  the  exemption  prospective  and  not  retro- 
spective. When  the  homestead  has  been  purchased,  then,  as 
to  all  subsequent  debts,  it  is  exempt;  for  all  prior  ones  it  is 
liable. 

Is  this  a  subsequent  debt?  The  liability  certainly  did  not 
arise  after  such  purchase.  The  agreement  to  buy,  and  the 
corresponding  promise  to  sell,  was  before  the  title  papers 
passed.  The  final-  obligation  to  pay  arose  at  the  time  of 
finally  consummating  the  contract,  when  the  notes  were 
passed  and  the  deed  made.  If  these  shall  be  treated  as  con- 
current acts,  can  the  claimed  exemption  be  sustained?  Upon 
the  soundest  principles,  we  think  not. 

The  claim  of  defendant  is,  that  the  homestead  shall  not 
be  liable  for  the  money  agreed  to  be  paid  for  its  purchase. 
And  yet  we  are  not  aware  of  any  case  which  holds  that  such 
daim  is  to  be  preferred  to  that  of  the  vendor  for  the  purchase- 
money.  In  this  state,  it  has  been  expressly  held  that  a  subse- 
quent homestead  right  will  not  cut  off  the  original  claim  for 
the  purchase-money:  Barnes  v.  Oay^  7  Iowa,  26.  In  Califor- 
nia, it  is  held  that  such  homestead  right  is  subordinate  to  the 
lien  for  the  purchase-money:  McHenry  v.  ReiUyj  13  Cal.  75. 

And  in  another  case,  where  the  husband  borrowed  money 
to  pay  for  the  homestead,  giving  a  mortgage  thereon  in  his 
own  name,  it  was  held  that  as  the  deed  of  the  vendor^  and  the 
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mortgage  to  rach  third  person,  were  Bimnltaneoafl  acts,  the 
purchaser  and  wife  had  neither  an  eqnitable  nor  legal  right  ot 
homestead:  Lassen  y.  VancSy  8  CaL  271  [68  Am.  Dec.  822]. 
It  may  well  be  doubted  whether  this  case  is  sustained  by  the 
authorities  in  all  its  parts:  See  StanseU  v.  Soberts^  13  Ohio, 
148  [42  Am.  Dec.  193];  Datfis  v.  Peabody,  10  Barb.  91.  But 
however  this  may  be,  it  recognixed  the  rule  that  the  vendor  has 
the  paramount  lien,  and  this  is  sufficient  for  the  purposes  of  the 
present  case.  In  8Ume  v.  DamMy  20  Tex.  11,  Hemphill,  C.  J., 
says:  '^  We  have  held  in  repeated  cases  in  favor  of  the  vendw 
that  his  vendee,  as  against  him,  could  not  claim  the  exemp- 
tion, or  be  shielded  under  it  from  the  payment  of  the  purchase- 
money,  and  this  was  on  the  ground  that  until  such  payment, 
the  superior  right  or  title  in  the  land  remained  in  the  vendor; 
that  the  title,  in  fact,  had  not  fully  vested  in  the  vendee  until 
the  discharge  of  the  pTU*chase-money;  that  the  claim  of  the 
homestead  is  based  on  the  fact  that  the  land,  as  against  the 
vendor,  is  held  by  an  indefeasible  title.''  And  see  Shepherd  v. 
WhiUy  11  Id.  346,  where  it  is  held  that  '^  if  there  was  a  result- 
ing trust,  and  the  nominal  grantee  held  the  land  for  the  use  of 
the  real  purchaser,  the  trustee  could  not  acquire,  upon  the 
land,  a  homestead  free  from  and  unencumbered  by  the  trust; 
he  could  not  claim  the  protection  of  the  homestead  law  any 
more  than  he  could  if  he  had  been  a  real  purchaser,  and  taken 
a  deed  absolute,  but  given  a  mortgage  on  the  land  so  pur- 
chased, to  his  vendor,  to  secure  the  purchase-money."  Also 
Farmer  v.  Simpsanj  6  Id.  303. 

But  it  may  be  said  that  these  cases  were  decided  upon  pe- 
culiar statutes,  and  that  in  most,  if  not  all  of  them,  the  pro- 
ceeding was  to  foreclose  a  mortgage  or  enforce  a  vendor's  lien, 
while  in  this  case  the  plaintiff  simply  took  a  judgment  at  law 
on  one  of  the  notes  secured  by  the  mortgage.  Under  our  law, 
does  this  change  the  rule? 

The  statute  gives  a  party  the  privilege  to  sue  upon  the  note, 
instead  of  proceeding  to  foreclose  the  mortgage.  In  such  a 
case,  the  mortgaged  property  may  be  sold,  and  the  lien  of  the 
judgment  attaches  from  the  date  of  recording  the  mortgage: 
Code,  1851,  sees.  2086,  2087.  The  case  of  Redfidd  v.  HaH^  12 
Iowa,  355,  recognizes  the  rule  that  before  such  judgment  lieu 
can  relate  back  as  to  third  persons,  the  property  must  be  do* 
scribed  in  the  same,  and  a  special  execution  directed  to  issue. 
Not  so,  however,  as  between  the  parties.    The  statute  also  de^ 
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dares  that  the  vendee  shall,  for  purposes  of  foreclosure,  be 
treated  as  a  mortgagor  of  the  property  purchased,  and  his 
rights  foreclosed  in  a  similar  manner:  Revision  1860,  sec.  3672. 
And  the  case  of  Barnes  y.  Gay,  7  Iowa,  26,  which  in  principle 
does  not  differ  from  the  one  before  us,  expressly  holds  that  the 
homestead  is  subordinate  to  the  lien  of  the  vendor. 

It  is  held,  therefore,  that  the  deed  and  mortgage  were,  at 
most,  but  simultaneous  acts;  that  the  seisin  of  the  husband 
was  so  instantaneous  that  it  was  not  necessary  to  the  validity 
of  the  mortgage  that  the  wife  should  sign  and  concur  in  the 
same,  in  order  to  make  it  liable  for  the  purchase-money.  And 
fbrther,  that  as  between  the  parties,  the  lien  of  the  judgment 
on  the  note  related  back  to  the  recording  of  the  mortgage,  and 
that  (aside  from  any  question  of  redemption)  the  purchaser 
took  his  title,  divested  of  the  homestead  daim. 

Bovorsed. 


OoooTJOum  ISmaamAMatToOoaamvTmBomanMU^t  Fbggr.M^og^,  77  Am. 
Dm.  715|  IHmMimm  t.  A«iMMy»  76  Id.  482|  JWmiMi  t.  d]^  70  Id.  m 
waikB  2Hi  na/U  to  Prporr.Skme,  Id.  U7'980.  Fhiptfty  owMd  bj  tlM  hMd 
of  afunOyiiiiot  iiiTwted  with  tho  obanoter  of  a  homettead  bofoio  it  b 
MtiiaDy  oooupiod  m  a  homot  ffak  r,  HeatUp,  16  Ioiw%  4S2|  Aton  t.  JUbk^ 
10%  28  Id.  211;  Neal  v.  Om^  S6  Id.  409,  oitiiig  the  prinoipol  omo.  And  a 
oluioge  of  homootoftd  by  a  Judgmont  dofendaiit  from  one  puool  ^of  land  to 
onoCbor  oaaaoi  diiplaoo  or  alEMt  the  Ikni  of  Judgmenti  attaiohod  befoio  mmIi 
obango:  JUikM  r.  Bohkmon,  21  Id.  5S4»  citins  the  princ^  omo. 

WagtoAfOM  RisouTMD  TO  SwouMM  PuBaHiss-Mnanr  of  HmoBnuD  b 
▼■lid  thoDgh  ezeonted  l^  the  bmbeiid  ilone:  See  Lenten  r,  Vemee,  6S  Am. 
1)00.822;  note  828|CbrrT.(Miii»(;  70  Id.  74a  note  742.  The  prindpal  oom 
b  oited  to  the  point  thai  a  homeotead  is  not  ozompt  from  Judieial  nle  for 
the  nibfaotion  of  a  Jndgmont  for  the  pnzohaie-mon^:  OoU  t.  Om,  14  Iow% 
680;  Bmrmip  r,  Oook,  16  Id.  168;  HpaU  t.  apearman,  20  Id.  618;  BOk  v. 
ifa«oii,42Id.888. 

JuDOMHHT  Lmni  Attack  whsk,  ajsd  Nitdbb  avd  Bxthit  or:  Sea 
BtKkm  T.  SmnmeTp  47  Am.  Deo.  806^  and  note  819,  oiting  prior  oaaea.  In 
Cyifomia  the  Judgment  is  a  lien  from  the  time  it  is  dooketed:  Adtle^  t. 
CSkMN&erbK  76  Id.  616^  note  61S.  A  deeree  of  sale  on  foreolosiire  operatta 
upon  gooh  intereot  as  the  mortgagor  had  in  the  proper^  at  the  ezeontioa 
of  the  mortgage:  BogffB  r.  JWfor,  Id.  661.  The  prindpal  oaee  is  dted 
to  the  point  that^  as  betweon  the  partiesi  a  Jndgmont  at  law  upon  a  note 
■eonred  bj  mortgage  is  a  lien  firom  the  date  of  the  recording  of  the  mortgages 
SkOe  T.  Lahe,  17  Iowa»  218;  and  that  the  lien  of  a  mortgage  may  be  enfbroed 
in  an  aotion  on  the  note  by  an  order  making  the  Jnd^nent  a  Uen  as  of  the 
dato  of  the  mortgage^  and  lor  the  onforoement  of  the  Judgment  against  the 
mortgaged  property:  Jfonifon  t.  MorHmm^  88  Id.  76.  Althoogih,  as  be- 
twesn  Judgment  creditors  and  third  p«SQn%  it  is  not  oompetent  for  tiis 
(■dgnont  creditor  to  extend  the  lion  of  his  Jndgmsnt  by  proof  nUtmdt,  ys^ 
Ax.  Dbo.  Vofc.  1  ^ 
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1  ilM  parllM  to  ilM  JndfiiMBt  and  llMir  bib%  tiM  nk  b  I 
and  the  JttdgiMBt  creditor  may  ahoir  that  hia  JmdgBMBl  allaciiaa  aa  a  htm 
althoiii^  it  maj  not  ao  appaar  by  tbe  loootdx  Ikkmtm  t.  Fmt$,  19  Ioir%  482; 
4S8^  citiBg  the  principal  oaaa.  And  in  >  oontoat  bat  wai  the  jwdgmimt  debtor 
and  a  porohaacr  under  e^ecntica  iaaned  upon  tlie  jodgmant^  it  ia  eonytent 
for  the  pqrohaaer  to  aboir  by  the  pleadinp  and  ihm  reeord  in  the  aotlon  HbtA 
the  jndfinept  attached  aanliannpon  the  |nii|m^ypiiiahaaad  by  Mn^althiwg^ 
in  lorniv  npon  the  lace  of  the  JndgBMOct  alone  it  did  not  appear  to  be  a  licnt 
Jfurttom  T.  Bmkimgkmi,  21  Id.  496^  dth^^  Urn  piinc^  oaaa.  It  ia  alee 
held,  citfaig  tiie  prhio^  oaaa^  that  tiie  aatialMtion  of  a  Jodipnant  on  i 
gifon  for  the  parohaee-aMn^y  of  real  eatata  by  a  I 
ef  aooh  leal  aetata  does  not  opanta  to  iliiohario  Hm 
■youiar  aa  to  gi?e  ] 
▼•XlMfovl4U.4IC 
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CASES 

SUPREME   COUBT 


EANSAa 


HORNB  V.   SflATE. 

Inroanr  Qnta  the  ptoiteatloB  «MUidM  Ui  girill 
bjpcoof  of  T«fyiiMilgyilallagitiottMidT«fyimni!iMto<  tiM«lBM. 
H»inaylMid€n<hMi  pwwmption,  withholding  all  proot  qata  tiitptw- 
ostioQ  hM  mftdo  out  a  oomploto  otM. 

16  OovTiDv  ojr  OiaamauMTUJ,  Emummm,  tho  oironmrtMiOM  hm*  all  ^m- 
oar  to  ahofw  tha*  the  priMoar  oonuniiM  tho  flfinM^  and  «^ 
fawiirirtmit  with  any  oflior  rational  ooadoiion.    A  law  or  a  nwltitiMU 
of  iMta  provod,  all  oonaistaiit  with  tho  aoppoaitioB  of  goiUi  aio  not 
anongh  to  wanant  a  Tordiot  of  gdttj, 

BuKxmouB  IjnmffJOsuxK  n  vcr  Oubbd  faj  atliaiwarda  anbo^J^f  ™  ^""^ 
diaiga  iho  trao  rolo  of  law  i^pUoaUo  to  Um  point 

CbUBon  THAT  Akothxk  ajsi>  ^'DEnxnAjn  vd^i  both  bogdltyaa  prinol* 
pala  in  thia  mnrdor,**  li  a  mizad  ono  of  law  and  fael^  and  ia  ORonooaai 
lor  whilo  it  oontaina  tho  propor  inatmotion  that  two  peraona  may  bo 
fdlty  aaprino^ala  in  ono  criin%  it  praaenta  tho  faot  that  thia  ia  maidar» 
withoat  mf orming  tho  jniy  that  thoj  ara  tho  ozolaai?o  Jvdgaa  of  tho 


Conr  MAT  TmamsT  Faoui  or  Ojumam,  bat  niaat  inform  tho  Jury  that  they 

aro  tho  ozoinaivo  Jodgaa  of  all  qooatiooa  of  ^Mta. 
CtaUBai  Whiob  PUaMiiai  fAon,  or  raggeata  a.oonoloaloB  from  faeta,  wilb- 

ont  informing  the  joiy  that  thqr  aro  tho  oiolaaiTO  Jodgaa  of  aaoh  laet^ 

ia< 


Ths  qdniim  Btatei  the  &ctg. 

Adam$^  Orawier^  and  Ludhm^  and  W.  P.  QambM^  tat  thg 
appellant 

ThafM$  P.  AfibfH  eomily  oUamBy^andF.P.  FittwUiam^ton 
ihe  appellee. 
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By  Court,  EiNGMAjf ,  J.  At  the  Npyember  term  of  the  dis- 
trict  court  of  LeaYenworth  County,  Carl  Home  was  indicted 
and  tried  for  the  murder  of  Philip  Friend,  and  was  found 
guilty  of  murder  in  the  first  degree.  From  the  judgment  of 
the  court  on  that  verdict,  the  accused  has  brought  his  case  to 
this  court  by  appeaL 

The  errors  alleged  are  set  forth  in  the  motion  made  for  a 
new  trial  in  the  court  below,  and  are  as  follows:  1.  That  the 
court  admitted  illegal  testimony;  2.  Since  the  trial  of  this 
cause,  the  defendant  has  discovered  new  evidence,  material  to 
the  cause,  which  he  could  not  with  reasonable  diligence  have 
discovered  before  or  at  said  trial;  8.  The  jury  was  separated 
without  leave  of  the  court,  after  retiring  to  deliberate  upon 
their  verdict;  4.  The  court  misdirected  the  jury  in  a  material 
matter  of  law;  5.  The  court  erred  in  refusing  to  charge  as 
requested  by  defendant's  counsel;  6.  The  verdict  is  contrary 
to  law;  7.  The  verdict  is  contrary  to  law  and  against  the 
e^dence;  8.  The  court  erred  In  overruling  the  motion  to 
quash  the  indictment  made  in  this  case. 

Exceptions  were  taken,  during  the  progress  of  the  trial,  to 
the  various  rulings  of  the  court  below,  which  bring  them  all 
before  this  court  for  revision. 

It  is  hardly  necessary  to  comment  in  detail  upon  the  numer- 
ous points  raised  in  the  record  and  urged  by  counsel.  It  is 
sufficient  to  say  that  aft;er  a  careful  consideration  of  the  vari- 
ous rulings  of  the  court,  as  shown  by  the  record,  we  can  see 
no  error  in  them,  so  fieur  as  embraced  in  the  first,  second,  third, 
fifth,  sixth,  seventh,  and  eighth  causes  assigned  for  a  new 
trial. 

Among  the  instructions  of  the  court  are  the  following: — 

*^If  the  jury  believe,  from  the  evidence,  that  the  fsots  in 
the  case  are  aU  consistent  with  the  supposition  that  the  pris- 
oner is  guilty,  and  he  can  offer  no  resistance  to  that,  except 
the  character  the  prisoner  has  borne,  and  except  the  suppo* 
sition  that  no  man  would  be  guilty  of  so  atrocious  a  crime  ai 
that  laid  to  the  prisoner,  they  are  warranted  in  returning  % 
verdict  of  guilty." 

The  court  further  charged  ''that  the  woman  and  this  defend* 
ant  might  both  be  guilty  as  principals  in  this  murder." 

An  examination  of  the  first  of  Uiese  charges  will  show  that 
it  contains  a  principal  of  law  heretofore  unknown.  To  make 
out  the  guilt  of  a  person  charged  with  crime,  the  prosecution 
must  prove  every  material  allegation,  and  every  ingredient  of 
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the  crime.  The  aoonsed  is  presumed  imiocent  until  this  is 
done,  and  may  stand  on  this  presumption,  withholding  all 
proof  until  the  prosecution  has  made  out  a  complete  case. 

Take  from  this  instruction  the  defense  which  the  accused 
might  offer  of  his  previous  good  character,  and  the  supposition 
that  no  man  would  be  guilty  of  so  atrocious  a  crime  as  that 
laid  to  his  charge,  and  it  leaves  this  proposition: — 

That  if  the  jury  believe  from  the  evidence  that  the  facts  in 
the  case  are  all  consistent  with  the  supposition  that  the  pris- 
oner is  guilty,  they  are  warranted  in  returning  a  verdict  of 
guilty. 

It  is  obvious  that  proof  of  good  character,  and  the  supposi- 
tion that  no  man  would  be  guilty  of  so  atrocious  a  crime  as 
murder,  cannot  unfEivorably  aSect  the  position  of  the  prisoner. 
He  may  well  stand  on  the  presumption  of  innocence,  and  offer 
no  evidence.  Is  a  jury,  then,  warranted  in  returning  a  verdict 
of  guilty,  when  the  facts  in  the  case  are  all  consistent  with  the 
supposition  that  the  prisoner  is  guilty?  If  so,  a  man  may  first 
be  presumed  guilty,  and  two  or  three  fietcts  proven,  consistent 
with  that  supposition,  and  the  law  will  warrant  a  finding  of 
guilty.    Such  is  not  the  rule  of  law. 

A  few  facts,  or  a  multitude  of  facts^  proven,  all  consistent 
with  the  supposition  of  guilt,  are  not  enough  to  warrant  a  ver- 
dict of  guilty;  but  in  order  to  convict  on  circumstantial  evi- 
dence, it  is  held  necessary,  not  only  that  the  circumstances  all 
ooncur  to  show  that  the  prisoner  committed  the  crime,  but  that 
they  all  be  inconsistent  with  any  other  rational  conclusion: 
2  Hale  P.  C;  2  Stark.  Ev.  521,  522;  8  Oreenl.  Ev.,  sec.  137. 
This  being  the  true  rule,  it  follows  that  in  this  proposition  the 
court  misdirected  the  jury. 

The  oounsel  for  the  state,  in  support  of  the  charge  under 
ooDsideratkm,  read  what  he  claimed  as  an  identical  proposi- 
tion from  Wells  on  Circumstantial  Evidence,  sec.  161,  as 
fellows:  — 

^If  you  think  that  the  facts  in  this  case  are  all  consistent 
with  the  supposition  that  the  prisoner  is  guilty,  and  can  offer 
no  resistance  to  that,  except  the  character  the  prisoner  has 
borne,  and  except  the  supposition  that  no  man  would  be  guilty 
of  so  atrocious  a  crime  as  that  laid  to  the  charge  of  the  pris- 
oner, that  cannot  much  influence  your  minds." 

So  far  from  this  sustaining  the  charge  given,  there  is  nothing 
in  common  but  the  statement  of  the  condition  of  the  case.  The 
eonclusions  from  the  same  statement  are  different.    The  charge 
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given  says  that  a  certain  state  of  facts  warrants  a  finding  of 
guilty,  while  the  authority  quoted  shows  that  the  same  facts 
heing  proven,  the  proof  of  good  character  and  the  presump- 
tion that  no  man  would  be  guilty  of  so  atrodons  a  crime, 
cannot  much  influence  the  minds  of  the  jury. 

It  was  urged  in  argument  that  the  courC  had,  in  other  parts 
of  the  charge,  given  the  true  rule  of  law  as  applicable  to  this 
point;  but  as  this  was  a  separate  charge,  it  is  impossible  for 
us  to  say  that  it  was  not  the  controlling  one  with  the  jury. 
We  are  not  insensible  to  the  consideration  that  the  court, 
having  once  ably  and  clearly  given  the  correct  law,  the  proba- 
bilities are  that  little  of  essential  injury  may  have  been  sus- 
tained by  the  defendant  by  this  misdirection.  But  we  have 
no  right  to  consider  probabilities  in  reference  to  a  single  case 
when  called  upon  to  apply  the  general  principles  of  estab- 
lished law,  and  to  register  a  precedent  for  the  future  action 
of  courts.  ''We  perform  a  single  and  unmixed  duty  when 
we  declare  upon  the  call  of  the  accused  what  are  his  legal 
rights." 

The  second  of  the  charges  quoted  above  is  a  mixed  one  of 
law  and  fact.  The  principle  of  law  involved  is,  that  two  per- 
scms  may  be  guilty  as  principals  in  one  crime.  This  is  true, 
and  a  proper  instruction.  The  fact  presented  in  the  charge 
is,  that  this  was  a  murder,  by  the  use  of  the  expression  ''this 
murder." 

The  court  has  a  right  to  present  the  facts  in  his  charge,  but 
must  in  that  case  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact:  Code  G.  P.,  sec.  215.  This 
was  not  done  in  this  case.  The  charge,  moreover,  is  not  so 
much  the  presentation  of  facts  as  a  conclusion  from  facts. 

The  first  duty  of  the  jury  was  to  decide  whether  a  murder 
had  been  committed.  This  duty  was  forestalled  by  the  court 
by  intimating  that  this  was  murder.  If  it  be  considered  as 
presenting  the  facts,  or  suggesting  a  conclusion  fix>m  facts,  it 
is  equally  error.  If  the  first,  it  is  error,  because  the  jury  were 
not  informed  that  they  were  the  exclusive  judges  of  the  lEicts. 
If  the  second,  it  is  error,  because  it  was  intimating  a  conclu- 
sion firom  facts,  which  is  the  special  and  exclusive  province 
of  the  jury. 

All  persons  familiar  with  the  trial  of  criminal  causes  have 
had  occasion  to  observe  with  what  anxiety  a  jury  listens  to 
catch  firom  the  court  the  slightest  indication  of  its  views. 
This  is  particularly  the  case  when  matters  of  great  doubt  and 
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difficulty  are  before  them  for  dedsion.  How,  fbeiiy  can  it  be 
known  that  the  expression  used  in  this  charge  had  not  some 
influence  in  determining  the  final  result?  The  more  able  and 
upright  the  court,  the  more  likely  are  its  intimations  to  have 
weight;  and  it  is  impossible  to  say  that  the  jury  may  not 
have  received  some  bias  from  the  limguage  used.  It  therefore 
necessarily  follows  that  there  is  material  error  in  it. 

For  the  misdirection  in  these  two  charges,  a  new  trial  should 
have  been  awarded  the  accused  on  his  motion. 

The  judgment  is  reversed  with  costs,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  court  below,  with  iostmctioni 
to  sustain  the  motion  for  a  new  triaL 


Fmaoirot  n  to  n  ComnnnD LrHOonTimta  UsgaiU  bpcvveds  iSMi 
T.  8mUh,  54  Am.  Dea  578^  note  682. 

CXBODimCAllTIAL  BVIIIIMIIOS  MBOUhD  SB  SO  SlBOBO  M  tO  tend  to  OOBTIIIM 

tilt  jniy  of  dflfendaafs  guilty  aad  to  ezoliicia  ertiy  n^pontkn  laooiMUteiit 
ttMrewith,  to  wimnt  a  oooTietuni  in  a  eriminal  omo:  Bmmir  t.  StoBk^  86 
Am.  Deo.  661|  (kmnumoeaUk  t.  Wdmter^  52  Id.  711,  and  noto  787.  Tho 
principal  oaae  is  distingiiiihed  on  this  point  in  SUUe  t.  AdamSt  20  Kan.  828. 
It  is  cited  in  iStote  V.  (Mbe,  17Id.46l9  to  the  point  that  in  a  case  depending 
entirely  on  oironmstantial  evidence  the  evidence  shoold  be  snob  asto  esdnde 
every  other  reasonable  hypoUiesis  than  that  of  defendant's  guilt. 

Wkrhib  Ebbovioub  Lfgi'jwwioir  is  Citbxd  by  afterwards  embodying 
tiie  ooReot  one  in  the  same  charge,  see  Wood  v.  Chaniben^  70  Am.  Dea  882; 
and  note  884;  Benmrn  v.  Atwood,  71  Id.  611. 

LracBUCTioN  AssncDre  Yjsjs  which  shonld  be  left  tothe  jnxy  is  ecroneoost 
7V"erT.^loo|M^71  Am.  Deo.  841,  and  nnmeroos  citations  in  note  848;  Wmk§ 
V.  ataie,  75  Id.  62;  Pwpkr.  JMmm,  76  Id.  506^  note  507.  The  principal 
ease  is  distingoished  on  this  point  in  State  v.  Bormt  9  Kan.  180;  WiUif  v^ 
XaQfaci^6Id.l06. 

BuBDBir  ov  Fnoov  in  criminal  cases  is  on  the  states  and  this  boiden  never 
ebsnges:  iS^fttfev.  jr«iMe^26Ean.408,  dtingthe  prin^  Erroneons 

instniction  is  not  cored  by  giving  a  oocrect  one  snbseqnently  in  the  same 
chaiga^  lor  the  jnry  may  have  arrived  at  their  oonohision  from  a  oonsidera- 
tlM  of  the  erroneons  one:  8tai$  v.  Bmoard,  14  Id.  175;  Uidm  AKfffo  HV 
Ck  V.  ifiOlM^  8  Id.  651,  both  dting  the  prindpsl  ease. 


StATB   V.   HiTOHOOGE. 

[1  Kavbas,  178.] 

Aor  n  aor  Imwaud  by  reason  of  its  having  been  appwuftd  ea  a  dayaftn 

the  act  of  Congress  admitting  Kansas  into  the  Union. 
Bmjnxm  17,  AxaciM  2,  cm  Kuibab  CkurBrmrnoN,  providing  that^  '*in  aO 
cases  where  a  genersl  law  csn  be  made  applicable,  no  special  law  shall  be 
enacted,"  reoogniaes  the  necessity  of  some  special  legislation,  and  seeks 
only  to  limits  not  prohiUt  it.    It  also  leaves  to  the  discretion  of  the 
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kgiilatiiM  to  dttarmina  wbtthar  their  purpose  eaa  or  oaonot  be  eipe- 
dkntly  eooofnpliihed  by  a  genenJ  law,  and  no  special  law  will  be 
dedlaied  InTalid  merely  beoaoae  it  wocdd,  in  the  opinion  of  the  ooort^ 
hare  been  poeaiUe  to  frame  a  genenJ  law  nnder  which  the  lame  pnr- 
poee  oonld  have  been  aooompliahed. 

TaaanoBJAL  Owwscmbs,  on  .  Admission  of  Eahbis  ae  a  itate,  became  ad 
kderian  state  officers.  They  could  do  no  act  prohibited  by  the  constitn- 
tion  to  regnlate  state  officers  of  like  fnnctiona,  bat  were  not  obliged  to 
follow  the  mode  of  prooednre  in  the  transaction  of  public  business  pre- 
scribed for  the  regular  officers  of  the  state  government. 

l^KimwiiT.  TiKWf.ATOTtt  OF  KiTfUAii,  lOiBni  IV  fiMOoar  when  tiie  aet  of  ad- 
mission was  passed,  bad  power  to  eotitimie  in  tlie  diseharfs  ot  the  dntles 
ef  tha*  depertmsnt  until  saperseded,  according  to  the  mode  of  proeedars 
prsseribed  in  the  organic  act^  and  the  laws  so  passed  were  yalid,  pre- 
Tided  they  were  not  in  conflict  with  the  constitution  of  the  United 
States  or  the  state. 

OoaiiTrruTiON  of  Kanub  dobb  not  Biquibs  a  record  to  be  kept  of  the  pre- 
sentationof  abiUtothegoTeniorlorappronral;  bntif  it  did,  the  fact  that 
soch  directory  prorisum  as  to  a  formal  step  was  not  cmnplied  with  could 
not  affect  the  Talidity  of  the  law. 

Whbui  CkymuroB  APFBOYii  Biix»  and  the  constitution  does  not  require 
thai  he  should  notify  either  house  of  the  legislature  of  the  fsct^  or  that 
such  notificatioo,  if  made^  should  be  entered  on  the  journals.  The  date 
being  no  necessary  pert  of  the  approfral,  it  will  be  presumed  that  the 
bill  was  signed  between  the  date  ol  its  passage  and  the  final  adjoonunenft 
of  that  session  of  the  Iflgialataie. 

Motion  tor  a  writ  of  mandamm.    The  qpinioii  oontains  the 

&0t8. 

D.  M.  VdUrUine^  tot  A.  Johnaon,  the  relator. 
W.  ShofMumy  for  the  respondent 

By  Court,  BwiNOy  0.  J.  The  writ  will  not  be  issued  unless 
the  ''act  to  provide  for  the  location  of  the  county  seat  of 
Franklin  County,"  which  purports  to  have  been  approved  on 
the  30th  of  January,  1861,  and  is  published  among  the  laws 
of  the  territorial  legislature  of  that  year,  be  invalid. 

That  the  act  is  not  invalid  by  reason  of  its  having  been 
approved  on  a  day  after  the  act  of  Congress  admitting  Kansas 
into  the  Union,  was,  in  eflfect,  decided  by  this  court  in  the  case 
of  State  ex  rd.  Hunt  v.  Meadows^  1  Kan.  90,  to  which  decision 
we  adhere. 

Nor  is  it  invalid  as  in  conflict  with  section  17,  article  2,  of 
the  state  constitution,  which  provides  that  ''in  all  cases  where 
a  general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted." 

We  understand  this  section  of  the  constitution  as  leaving  a 
discretion  to  the  legislature,  for  it  would  be  difficult  to  imagine 
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a  legislative  puipoee  which  conld  not  be  accomplished  under 
a  general  law.  If  it  be  possible,  as  we  think  it  is,  to  frame  a 
general  law  under  which  the  purpose  of  any  special  law  could 
be  accomplished,  then  that  provision  of  the  constitution,  if 
literally  construed,  would  absolutely  prohibit  all  special  legis- 
lation. Such  is  not  its  purpose.  It  recognizes  the  necessity 
of  some  special  legislation,  and  seeks  only  to  limit,  not  pro- 
hibit it 

There  are  many  special  acts  to  be  done,  undone,  prevented, 
or  omitted,  in  which  the  legislature  could  not  give  eflfect  to 
their  will  through  a  general  law  without  accomplishing  more 
evil  than  good.  For  instance,  there  might  be  strong  reasons, 
arising  from  change  of  county  lines  or  other  causes  for  the 
passage  of  a  law,  such  as  the  one  in  question,  authorizing  an 
election  in  a  particular  counfy  to  change  the  county  seat,  and 
yet  there  mi^t  be  no  circumstances  existing  or  likely  to  arise 
in  any  other  than  that  one  county,  making  such  election 
expedient.  Such  a  general  law  could  ''be  made  applicable" 
to  the  election  in  the  county  where  it  was  necessary  and 
expedient,  but  such  law  would  bring  on  distracting  contests  in 
many  other  counties,  and  make  the  general  effect  of  the  law 
highly  injurious.  It  is  not  the  purpose  of  the  constitution  to 
compel  the  legblature  to  accomplish  an  act  of  local  or  special 
legislation  beneficial  to  one  person  or  locality  only,  through  a 
general  law,  which  might,  in  their  opinion,  result  in  damage 
when  applied  toother  persons  or  localities.  The  legislature 
must  judge  and  determine  whether  the  object  in  view  can  be 
accomplished  under  a  general  law  without  public  injury,  and 
if  it  can  be,  they  are  not  at  liberty  to  seek  it  by  enacting  a 
special  law.  But  if  it  cannot,  without  such  public  injury,  then 
they  may  resort  to  special  legislation.  Any  other  interpreta- 
tion of  their  duties  would,  in  effect,  prohibit  special  legislation, 
and  compel  the  legislature  to  accomplish  a  special  purpose 
under  a  general  law,  oftentimes  to  the  injury  of  the  public, 
thus  sacrificing  the  spirit  to  the  letter  of  the  constitution. 

The  legislature  must  necessarily  determine  whether  their 
purpose  can  or  cannot  be  expediently  accomplished  by  a  gen- 
eral law.  Their  discretion  and  sense  of  duty  are  the  chief,  if 
not  the  only,  securities  of  the  public  for  an  intelligent  compli- 
ance with  that  provision  of  the  constitution.  Whether  we 
could,  in  any  conceivable  case,  presenting  a  flagrant  abuse  of 
that  discretion,  hold  a  private  law  invalid  as  contrary  to  that 
provision  of  the  constitution,  we  need  not  here  decide;  but  we 
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would  certainly  not  hold  Buch  a  law  invalid  merely  because 
it  would,  in  our  opinion,  have  been  poesible  to  frame  a  general 
law  under  which  the  same  purpose  oould  have  been  accom- 
plished. 

The  case  of  Thomas  v.  Board  of  CommisrionerB  ete^  5  Ind.  4, 
considering  it,  as  did  the  supreme  court  of  Indiana,  as  involv- 
ing only  a  construction  of  section  28  of  the  constitution  of  that 
state,  presents  a  case  very  similar  as  to  law  and  fSa^t,  and  quite 
as  strong  for  this  relator  as  the  one  at  bar.  We  are  not  con- 
vinced by  the  reasoning,  nor  satisfied  with  the  conclusion,  of 
that  authority,  which  is  the  only  one  cited  on  either  side  upon 
the  question. 

Nor  is  this  law  invalid  because  it  originated  in  the  council 
of  the  territorial  legislature. 

The  schedule  to  the  constitution  provided  that  all  officers 
under  the  territorial  government  should  continue  in  the  exer- 
cise of  the  duties  of  their  respective  departments  until  super- 
seded under  the  authority  of  the  constitution.  All  officers 
of  the  old  government  on  the  admission  of  the  state  became, 
ad  interim^  state  officers.  They  could  do  no  act  prohibited  by 
the  constitution  to  regular  state  officers  of  like  functions,  but 
were  not  obliged  to  follow  the  mode  of  procedure  in  the  trans- 
action of  public  business  prescribed  for  the  regular  officers  of 
the  state  government.  The  machinery  of  the  various  branches 
of  the  territorial  government  was,  in  many  respects,  differeift 
from  that  arranged  in  the  constitution  for  conducting  public 
business,  and  could  not  have  been  changed  on  the  admission 
of  the  state  without  a  suspension  and  derangement  of  public 
business,  to  prevent  which  was  a  chief  purpose  of  the  schedule. 
The  territorial  legislature,  being  in  session  when  the  act  of 
admission  was  passed,  had  the  power  to  continue  in  the  dis- 
charge of  the  duties  of  that  department  until  superseded, 
according  to  the  mode  of  procedure  prescribed  in  the  organic 
act,  or  the  laws  of  the  territory,  and  the  laws  so  passed,  if 
their  provisions  were  not  in  conflict  with  the  constitution  of 
the  United  States  or  of  the  state,  were  valid. 

It  is  alleged,  in  the  motion  for  the  writ,  that  the  law  in 
question,  which,  as  published  and  as  enrolled,  appears  to  have 
been  approved  by  the  governor  on  the  30th  of  January,  was, 
in  fact,  not  passed  by  the  legislature  until  the  Slst  of  that 
month.  And  while  the  genuineness  of  the  signature  of  the 
governor  is  not  questioned,  an  attempt  is  made  to  show  that 
the  signature  was  not  affixed  to  the  bill  before  the  adjourn- 
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menty  by  a  Jkiodactum  of  the  journals  of  both  hooBos,  which, 
it  is  alleged,  contain  no  evidence  of  the  presentation  of  the 
bill,  or  of  notice  from  the  governor  of  its  approval. 

Without  considering  whether  any  evidence  whatever  would 
be  admissible  to  impeach  a  law  enrolled  and  attested  by  the 
genuine  signatures  of  the  proper  officers,  we  need  only  say 
that  no  facts  are  alleged  in  this  case,  which,  if  apparent  on 
the  &ce  of  the  law  itself  would  at  all  affect  its  validity.  The 
organic  act  required  no  record  to  be  kept  of  the  presentation 
.  of  a  bill  to  the  governor  for  approval,  and  if  it  did,  the  fact 
that  such  directory  provision  as  to  a  formal  step  was  not  com- 
plied with,  could  not  affect  the  validity  of  the  law.  So,  where 
the  governor  approved  a  bill,  there  was  no  requirement  that 
he  should  notify  either  house  of  the  fact;  or  that  such  notifi- 
cation, if  made,  should  be  entered  on  the  journals.  And  ad- 
mitting the  fact,  and  receiving  it  as  evidence  that  the  law  was 
passed  a  day  before  it  purports  to  have  been  signed,  the  utmost 
effect  of  the  evidence  would  be  to  establish  an  error  in  the 
date  of  the  governor's  approval,  and  leave  the  approval  as  if 
it  had  not  been  dated.  In  such  case,  as  the  date  is  no  neces- 
sary part  of  the  approval,  and  as  the  presumption  is  in  f&vor 
of  the  regularity  of  official  acts,  the  law  would  be  treated  as 
having  been  signed  between  the  date  of  its  passage  and  the 
final  adjournment  of  the  legislature  on  the  2d  of  February. 

The  motion  is  overruled. 

It  m  wimnr  DnGsnioir  of  the  legiaUtnro  to  detanniao  whethor  or  ao% 
A  general  Uw  oan  be  made  »pplioabley  and  the  deoJiioii  there  made  la  final 
«nd  oonohiaiTe:  McOitt  t.  State,  84  Ohio  St  247;  State  t.  Ommt^  Omri  </ 
Boone,  SO  Mo.  828.  And  the  mere  fact  that  oertain  raaolta  oonld  be  aooooi- 
pliahed  by  a  general  Uw  doea  not  neoeeaaifly  ayoid  a  apeoial  Uw  paaaed  to 
oflEBot  them:  Beath  ▼.  Leahif,  11  Kan.  26;  FraneU  t.  A.  T.  S  S.  F.  B.  B.  Ox* 
19 Id.  800;  ComnCre  i^ Norton  Ob.  t. -/Stomalvr,  27  Id.  79;  Qra^T.  Orodsetit 
80  Id.  148;  KmwUe  ▼.  Boaird  qflBdueatioH,  88  Id.  099,  aU  oiting  the  prino^ 
eaae.  All  Uwa  paaaed  by  the  Kanaaa  temtorial  legiaUtuey  nntQ  anperaeded 
aooording  to  the  mode  preaoribed  by  Uw,  were  yalid,  if  their  proridona  wm 
not  in  oonfliot  with  the  oonatitation  of  the  United  Statea  or  of  the  atatos 
State  T.  Stonwmt,  24  Id.  692;  oiting  the  princ^  oaaa. 

SuonuuTr  ov  OraioiB  daoted  nnder  territorial  Uws  8m  JPvfar  v« 
AnM.  74  Am.  Dea  740^  and  note  76S. 
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MuNN  V.  Taulmak. 

[1  KAHSAfl,  95i.] 

If  Abt  of  Sifbeal  Qmoutms  of  Dxnvn  aat  np  in  «iifirer  Is  good,  it  it 

eiror  to  siiataan  »  genenl  demnrrer  thoreto^  on  the  ground  that  it  does 

not  aat  forth  any  defenso  to  the  aotion. 
PBSAfB  "Hi  Sats  that  Hi  DunsSy"  in  an  amwar,  la  aqniFalflnt  to  phraaa 

"ha  daniei^'' nndor  the  Eanaaa  ooda. 
Objbot  of  AHawnt  n  to  AFram  Plaintiff  what  dafenaa  ia  intended  to 

be  aat  up  in  bar  of  hia  daim.    Tliia  ia  all  the  law  raqidrea. 
That  Sbtiral  Osouvst  of  Dimna  are  iiwaiatwnt  ia  not  a  defect  that  oan  ^ 

be  taken  adFantage  of  by  demnrrer.    Ihe  nasal  and  proper  eonrae  ia  to ' 

eompel  the  party  to  eleot  on  whioh  of  the  inoonaistent  grooada  he  wiO 

rely. 

Thb  opmion  states  the  fitcts. 

8.  D.  Leoompte^  finr  the  plaintiff  in  enor. 

8.  A.  Stinmmj  for  the  defendant  in  error. 

By  Conrt^  Exnoman,  J.  This  oanse  oomes  19  on  enw  torn 
the  digtriet  ooort  for  LeaTenworih  Conniy . 

The  only  question  is,  whether  the  court  erred  in  snstaininf 
the  demurrer  to  the  answer. 

The  answer  sets  forth  three  grounds  of  defense,  and  the 
demurrer  is  general,  that  the  answer  does  not  set  forth  any 
defense  to  the  action. 

If  any  of  the  grounds  of  defense  are  good,  then  the  court 
erred  in  sustaining  the  demurrer.  Plaintiff  in  error  very  can- 
didly admits  that  the  third  clause  of  the  answer  oonstitotesno 
defense  to  the  action.  We  think  he  is  right,  and  also  that  the 
second  clause  is  equally  defective. 

This  leaves  the  first  ground  of  defense  set  ficnrth  in  the  answer 
for  consideration.    It  is  as  follows: — 

'^And  now  comes  the  said  Alvah  Munn,  the  above-named 
defendant,  by  Lecompte,  Mathias,  and  Bums,  his  attorneys, 
and  for  answer  to  the  petition  of  the  said  plaintiff,  filed  in  the 
above  cause,  says  that  the  said  plaintiff  ou^t  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  he  denies  each  and  every  allegation  in  plaintiff's 
petition  alleged  against  him,  and*of  this  he  puts  himself  upon 
the  country." 

The  only  objection  urged  to  this  is  the  use  of  the  language, 
'^he  says  that  he  denies,"  instead  of  '^he  denies." 

It  is  insisted  by  defendant  in  error  that  the  court  must  take 
into  consideration  that  the  code  was  framed  with  reference  tp 
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the  yerification  of  pleadings,  and  that  the  phrase  '^says  he  de- 
nies" would  not  have  subjected  the  maker  of  the  affidavit  to 
answer  to  the  penalties  of  perjury,  were  statements  of  the  answer 
known  by  affiant  to  be  fSsilse. 

We  admit  the  principle  of  construction,  but  deny  the  appli- 
cation. 

To  say  that  he  denies,  is  to  deny;  and  had  it  been  written, 
^because  he  denies,"  he  would  have  denied  by  saying  so  on 
paper,  and  he  has  done  no  more  than  declare  that  he  does 
what  it  would  otherwise  be  obvious  that  he  had  done. 

In  Ohio,  it  has  been  decided  that  an  objection  to  a  defective 
general  denial  must  be  made  by  motion,  and  cannot,  in  gen- 
eral, be  taken  by  demurrer:  Sevan's  Pleading  and  Practice, 
246,258. 

We  do  not  think  it  necessary  to  affirm  that  in  this  case 
the  second  section  of  the  code  has  laid  down  the  principles  of 
its  interpretation. 

After  having  given  the  code  a  name,  the  legislature  hastened 
to  declare  that  its  provioons  and  all  proceedings  under  it  shall 
be  liberally  construed  with  a  view  to  promote  its  object,  and 
assist  the  parties  in  obtaining  justice. 

The  ol]ject  of  an  answer  is  to  apprise  the  plaintiff  what  de- 
fense is  intended  to  be  set  up  in  bar  of  his  claim.  This  is 
clearly  and  manifestly  done  in  this  case,  and  this  is  all  the 
law  requires. 

It  is  urged  by  defendant  in  error  that  the  several  grounds  of 
defense  are  inconsistent.  If  so,  it  is  not  a  defect  that  can  be 
taken  advantage  of  by  demurrer.  The  usual  and  proper  course 
is  to  compel  the  party  to  elect  on  which  of  the  inconsistent 
grounds  he  will  rely  for  a  defense. 

The  judgment  is  reversed,  and  the  case  is  remanded  to  the 
district  court  of  Leavenworth  County,  with  directions  to  over- 
rule the  demurrer^  and  fer  further  proceedings. 

Judgment  is  rendered  against  defendant  in  error  for  costs  in 
this  court. 

If  Art  Ovs  Ccfuvr  nr  Dklabatidv  ii  good,  »  demiimr  to  the  whole 
dodantioii  nmit  be  ovenrnled,  tfaongb  the  other  oonnte  am  bed:  United 
Aofet  T.  WhUe,  87  Am.  Deo.  874;  Biddk  t.  Cornell,  88  Id.  021;  Lane  r, 
LeMkm,  87  Id.  700;  Fnekmd  t.  McOiOkmf^  48  Id.  685;  Tintmcm  t.  BeM- 
detBHe.B.B.Cfo.,UU.416. 

BuanaxQ  ov  Ssvseal  CUubis  ov  Aonmr  may  be  oued  by  i 
itooonpelaneleotkm:  ifooMy  v.  JCnnmA;  61  Am.  Dea  076^  note  68a 
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Golden  v.  Gookbil. 

Omarbl  MoBBOMaMAT  WM  ToD  foT  mio&MtB»if  m  mti  mai 

figt  tiMMol  gif«n»  and  gmanl  prinotpU  dadeoed  tin*  any  i 
iHiioh  win  mtJbU  third  penoni  to  identify  the  pfopOTty,  aided  bf  bf 
^prfriee  iHiieh  the  mortgige  indicatee  and  directly  isaoficknl 
Dbhbiptiov  ov  PBomriT  nr  Obattml  ItoaoAflS  as '' 124  head  ol  — Iw^ 
now  in  the  Iwiitmy  of  Kanns"  and  ''one  pair  of  dajbank  hotie^*  is 


DiUTBBT  ov  Obirbji  Iff  m  Actual  on  Ocmurjuiuiiva^  is 
tiMTalidttyola  mortfiace  tiMiee^  a*  agitefe  tfdid  partial 
tion  diipMiaaa  witfi  dtUvetj. 

OkaheBi  laoBSOA0B  ov  ^^WQPWiT  HtsasaQ  in  jLanaaik  eoDaooitacl 
eocded  in  anoUMT  itata^  wfa«e  the 
ehaofe  ol  poooMaion,  ia  no*  noliee  to  nor  valid  a* 
eraditoffB  ol  tiie  mortiNpor  in  tiie 


Thb  q;iiiiioii  oonteins  the  fSaota. 

By  Courts  Bailsy,  J.  Petition  in  enor  ftom  llnl  dittdek 
ooart  for  Leavenworih  County. 

FnymihebiUofexoeptionsthefelloiringftoteappeWyiii.:^ — 

On  tiie  eighth  day  of  Oetober,  1869,  C.  A.  Peny,  of  Platto 
Coanty,  Miaflouri,  ezeoated  to  Clinton  Cookxil,  of  the  tamr 
ooonty,  a  chattel  mortgage  npon  ^  124  head  of  mnlee  and  one 
pair  of  olaybank  hones,''  with  other  personal  property,  to 
seoore  the  pajrment  of  a  debt  doe  from  said  Peny  to  said 
Cookril,  which  mortgage  was  duly  recorded  in  said  ooanty  ol 
Platte  according  to  the  laws  of  MittBOorL 

On  the  eighteenth  day  of  October,  1868,  nineteen  mnles  and 
one  yellow  pony,  a  part  of  the  pn^wrty  so  mortgaged  to  Cock- 
ril,  was  attached  in  Leavenworth  Coonty,  Kansas,  at  the  suit 
of  Thomas  C.  Anderson,  by  D.  B.  Hook,  depaiy  and  under 
sheriff  of  J.  W.  H.  Golden,  sheriff  of  said  coonty  of  LeaTsn- 
worth. 

Some  time  in  September,  previoos  to  the  attachment,  the 
mnles  and  pony  attached  had  been  left  by  Peny,  after  their 
return  from  Salt  Lake,  in  charge  of  H.  C.  Branch  of  Leaven- 
worth Comity,  and  a  contract  had  been  entered  into  between 
Peny  and  Branch  finr  wintering  them.  They  remained  in 
Branch's  costody  nnder  this  arrangement  until  th^  were  at- 
tached, and  Branch  had  receiyed  no  notice  of  any  change  in 
the  ownership. 

The  mortgage  from  Peny  to  Cockril  was  made  in  good  iUth 
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to  leouze  the  payment  of  a  jiirt  debt  of  large  amount,  and  was 
executed  and  reoorded  in  all  respects  according  to  Hbe  require- 
ments of  the  Missouri  statutes. 

In  NoTember,  1859|  following  the  attachment  of  the  mort- 
gaged property,  Cockril,  the  mortgagee  (now  defendant  in 
error),  commenced  suit  in  Leavenworth  County,  Kansas, 
against  the  sheriff  Golden,  his  deputy,  Hook,  and  the  attach- 
ing creditor,  Anderson,  to  recover  possession  of  the  property 
attached,  and  on  the  eleventh  day  of  November,  1859,  the 
nineteen  mules  and  one  yeUow  pony  were  taken  out  of  the 
sheriff^s  custody,  on  an  order  of  replevin,  and  delivered  xxp  to 
GooknL 

At  the  trial  of  the  issue  joined  in  this  suit  of  replevin  at  the 
May  term  of  the  district  court  for  Leavenworth  County,  1889^ 
coimsel  for  Cockril  offered  in  evidence  to  the  jury  the  mort- 
gage executed  and  recorded  in  Missouri,  to  which  the  counsel 
far  defendants  (now  plaintifb  in  error)  objected,  but  their 
otgections  were  overruled  hy  the  courti  and  the  ruling  ex* 
cepted  to. 

The  plaintiff  Codkril  was  then  sworn  as  a  witness,  and  tes- 
tifled  that  the  property  in  dispute  was  a  portion  of  the  property 
included  in  the  mortgage;  that  said  property,  at  the  time  of 
the  execution  of  the  mortgage,  was  in  Kansas,  and  there  re- 
mained; that  he  did  not  receive  the  prcqperty  at  the  time  he 
took  the  mortgage,  and  never  had  it  in  his  possession,  etc 
All  of  which  was  confirmed  hy  the  testimony  of  Perry. 

Defendants'  counsel  then  moved  the  court  to  instruct  the 
jury,  as  matter  of  law,  as  follows,  to  wit;  1.  If  the  jury  believe 
from  the  evidence  that  at  the  time  the  mortgage  was  executed 
in  Platte  County,  Missouri,  the  property  was  in  Leavenworth 
County,  Kansas,  that  possession  was  not  delivered  to  the  plain- 
tiff, and  that  the  property  was  retained  in  the  possession  of 
Charles  A.  Perry,  or  Charles  A.  Perry  A  Co.,  in  this  county^ 
either  by  themselves  or  their  agents,  and  was  so  in  their  pos- 
session at  the  time  it  was  seised  under  the  order  of  attach- 
ment, then  they  must  find  for  the  defendants;  2.  That  i^  by 
the  terms  of  the  mortgage^  the  property  was  delivered,  or  was 
to  be  delivered  to  plaintiff  and  if  the  jury  believe  from  the 
evidence  that  the  mortgagor,  Perry,  retained  possession  of  the 
property,  and  treated  it  as  his  own,  then  such  acts  were  incon- 
sistent with  and  ccntrary  to  the  terms  of  the  mortgage,  and 
rendered  it  absolutely  void  as  to  creditors;  8.  ^That  a  mort- 
gage executed  in  Missouri  upon  personal  property  in  Kansas, 
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at  the  timei  and  which  remains  tbeiey  and  is  taken  under  an 
order  of  atbiohment  against  the  mortgagorin&Yor  of  his  cred- 
itors, will  not  hold  the  property  as  against  snch  attaching 
creditors,  unless  possession  of  the  property  was  given  to  the 
mortgagee,  Cockril,  and  was  retained  hj  him" ;  4.  That  the 
defendant,  Anderson,  had  a  right,  under  his  attachment,  to 
seize  the  mortgaged  property,  and  that  the  purchaser  at  the 
sale  would  get  whatever  interest  C.  A.  Perry,  or  C.  A.  Perry  A 
Co.,  had  in  the  property,  subject  to  claims  of  the  alleged  mort* 
gagee. 

All  of  which  instructions  the  court  reftised  to  give  to  the 
jury,  and  the  refusal  to  charge  was  excepted  to  by  defendants' 
counsel,  but  charged  them,  in  substance,  as  follows,  vis.:  ''That 
personal  property  followed  the  domicile  of  the  owner,  and  that 
a  conveyance  by  it  or  contract  in  relation  to  it  was  good  by 
the  law,  if  the  domicile  was  good  anywhere;  that  under  the 
Missouri  statute  of  fraudulent  conveyances,  possession  of  per- 
sonal property  need  not  be  delivered  to  the  mortgagee  to  make 
the  conveyance  valid,  if  the  mortgage  was  acknowledged  or 
proved,  and  recorded  in  the  county  in  which  the  mortgagor 
resided  at  the  time  of  its  execution,  as  the  statute  directs;  and 
that  if  they  were  satisfied  from  the  evidence  that  Perry  had 
executed  and  delivered  to  Cockril  a  mortgage  in  good  faith 
upon  the  property  in  question,  to  secure  a  bona  fide  indebted- 
ness by  C.  A.  Perry  A  Co.,  or  C.  A.  Perry,  which  indebtedness 
was  unsatisfied  at  the  time  of  bringing  this  action,  and  that 
that  mortgage  was  acknowledged  or  proved,  and  recorded  in 
the  county  of  the  mortgagor,  as  conveyances  of  land  are  re- 
quired by  such  Missouri  statute,  and  that  such  conveyance 
antedated  the  attachment  suit  of  Anderson,  etc.,  then  the  lien 
of  plaintiff  was  anterior  and  better  than  the  defendants',  and 
they  should  find  for  the  plaintiff." 

The  jury,  under  these  instructions  of  the  court,  found  a 
verdict  for  tiie  plaintiff^  Cockril,  assessing  his  damages  for  the 
taking  of  the  property  at  one  cent.  Whereupon  the  deSand- 
ants'  counsel  moved  to  set  aside  the  verdict  and  fior  a  new 
trial,  on  the  ground  of  misdirections  to  the  jury,  and  re- 
fusal to  charge,  as  requested.  Which  motion  was  overruled. 
Whereupon  the  defendants  bring  their  petition  in  error  upoo 
bill  of  exceptions  filed  in  this  court. 

The  petition  in  error  sets  forth  six  distinct  errors,  to  wit: 
1.  The  court  erred  in  the  instructions  given  to  the  jury  on  the 
trial;  2.  In  refusing  to  give  to  the  jury  the  instructions  whidi 
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ihe  said  plaintiffB  in  error  prayed  the  court  to  give;  8.  The 
tacts  set  forth  in  the  petition  bt^  not  sufficient  to  Tnaintain  the 
aforesaid  action  against  the  plaintiffs  in  error;  4.  The  court 
erred  in  allowing  the  mortgage  from  0.  A.  Perry  to  Cockril  to 
be  read  in  eyideiice  to  the  jury  against  the  objections  of  the 
plaintiffs  in  error;  5.  The  court  erred  in  overruling  the  mo- 
tion made  by  the  plaintiffs  in  error  for  a  new  trial;  6.  That 
said  judgment  was  given  for  the  said  defendant  in  errori 
Clinton  Cockril,  where  it  should  have  been  given  for  said 
plaintiffs  in  error,  according  to  the  law  of  the  land. 

From  this  statement  of  facts  it  will  be  readily  seen  that  the 
only  question  presented  for  decision  is,  whether  this  mortgage 
from  Perry  to  Cockril,  executed  in  Missouri,  in  accordance 
with  the  statutory  requirements  of  that  state,  is  operative  to 
create  a  lien  upon  the  property  in  Kansas,  valid  against  a 
subsequent  attachment,  sued  out  by  creditors  of  Perry,  in 
pursuance  of  the  laws  of  Kansas. 

While  it  seems  to  be  conceded  that  the  mortgage  was  made 
with  the  bona  fide  intention  of  securing  the  debt  specified  in 
the  condition  thereof,  its  validily  is  impeached  upon  the  fol- 
lowing grounds: — 

1.  That  it  walB  inoperative  and  void  as  to  the  property  in 
dispute,  from  the  loose,  vague,  and  indefinite  description  of 
the  chattels  intended  to  be  conveyed  by  it. 

As  to  the  degree  of  certainty  and  exactness  of  description 
requisite  in  a  chattel  mortgage,  the  authorities  seem  to  be 
somewhat  at  variance,  though  all  concur  in  holding  that  such 
a  mortgage  may  be  void  for  uncertainty  as  well  as  a  mortgage 
of  real  estate. 

In  the  case  of  BuUoek  v.  WUliarMy  16  Pick.  33,  Chief  Jus- 
tice Shaw  remarks  that  '^  the  articles  mortgaged  must  be  of 
such  a  nature  and  so  situated  as  to  be  capable  of  being  spe- 
cifically designated  and  identified  by  written  description." 

In  Canada,  the  statute  provides  (20  Vict.,  c.  3,  sec.  4)  that 
^a  mortgage  of  chattels  shall  contain  such  efficient  and  full 
description  thereof  that  the  same  may  be  thereby  readily  and 
easily  known  and  distinguished." 

And  in  the  case  of  Rose  v.  Scottj  17  U.  C.  Q.  B.  385,  the  court 
of  queen's  bench  of  Upper  Canada  had  occasion  to  apply  these 
provisions  of  the  statute  to  a  chattel  mortgage  containing  the 
following  description,  to  wit:  — 

^  Seven  horses,  three  lumber  wagons,  one  carriage,  one  pleas- 
ure sleigh,  all  ihe  household  furniture  in  possession  of  the 
Ak,  Dm.  Vol.  lAXXXI--8t 
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party  of  the  firetpart^  and  being  in  his  dwelling-Jioafle;  all  the 
lumber  and  logs  in  and  about  the  saw-mill  end  pranises  of 
the  said  grantor;  all  the  blacksmith  tools  now  in  the  possession 
of  the  said  party  of  the  first  part,  six  cows  and  fixir  stoves.'' 

The  court  held  that  nothing  but  the  furniture^  lumberi  and 
logs  could  pass  by  the  mortgage,  as  n(me  of  the  other  articles 
were  described  in  such  a  way  as  to  enable  a  person  to  ascer- 
tain their  identity  by  inq>ection  or  inquiryi  and  distinguish 
them  from  other  similar  articles. 

In  the  case  otMimtgomery  \.WigJU^8  Mich.  148, the  descrip- 
tion being  ^'one  sorrel  horse/'  the  supreme  court  of  Michigan 
thought  the  description  insufficient  to  pass  the  property  under 
this  Canadian  statute, — the  object  of  which,  it  was  said,  was  to 
^prevent  creditors  and  purchasers  from  being  deceived  by 
ambiguous  descripticms,  the  allowance  of  which  would  encour- 
age fraud,  and  render  it  easy  to  substitute  one  chattel  for 
another."  The  court  added,  that  ^^any  hint  w^ch  would  have 
directed  the  attention  of  those  reading  the  mortgage  to  any 
source  of  information  beyond  the  word  of  the  parties  to  it 
would,  at  least,  have  been  much  more  satisfactory.  As  this 
horse  had  a  name,  that  would  hare  furnished  a  ready  descrip* 
Uaai:^^  M(mlgimeryY.Wightj9upra. 

In  the  case  of  Lawrence  v.  EvarUy  7  Ohio  St  194,  the  quee* 
tion  was  whether  three  unfinished  machines  could  pass  by  a 
mortgage  in  which  they  were  described  as  '^planing-machines'* 
in  a  certain  shop. 

Mr.  Justice  Swan,  delivering  the  opinion  of  the  court,  re> 
marked  that  a  mortgage  of  '^  all  the  stock,  tools,  and  chattels, 
belonging  to  the  mortgager,  in  and  about  a  wheelwright-shop 
occupied  by  him,"  is  not  vdd  as  to  creditors,  and  the  mort- 
gagee may  show,  by  parol  evidence,  what  articles  were  in  and 
about  the  shop  when  the  mortgage  was  made:  Eatdifog  v. 
Cohwny  12  Met  338  [46  Am.  Dec.  680];  Mme  Y.Pike^  15 
N.  H.  629;  Burditt  v.  Htmtj  25  Me.  419  [48  Am.  Deo.  289]; 
Woffe  V.  Dorvj  24  Id.  104;  Window  v.  Mereh.  Ins.  Co.,  4  Met 
806  [88  Am.  Dec.  368]. 

He  then  says:  ''The  principle  to  be  deduced  from  these 
cases  is,  that  any  description  which  will  enable  third  persons 
to  identify  the  property,  aided  by  inquiries  which  the  mort- 
gage itself  indicates  and  directs,  is  sufficient." 

Here,  then,  we  have  three  rules  by  which  to  judge  of  the 
sufficiency  of  the  description  in  the  case  at  bar. 

The  description  of  the  property  in  question  in  Perry's  uhitv- 
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gage  is  ^  124  head  of  mules,  rum  in  the  territory  of  Kansas,'' 
and  '^  one  pair  of  olaybank  horses." 

The  property  clahned  by  defendant  in  error,  by  virtne  of 
this  mortgage,  and  delivered  to  him  by  virtue  of  the  order  of 
replevin,  is  described  by  him  in  his  affidavit,  upon  which  the 
order  is  obtained,  as  follows,  vis.:  '^Nineteen  mules,  most  of 
them  branded  with  the  letter  'P,'  and  all  of  them  were 
worked  to  Salt  Lake  City  and  back  the  present  year,"  and 
^  one  yellow  pony  with  some  white  about  him." 

We  are  forced  to  the  conclusion  that  when  tested  by  either 
of  these  rules,  the  description  of  the  mules  is  £ur  less  full, 
definite,  and  satisfiactory  than  it  might  have  been  made,  and 
that  of  the  pony  is  f&tally  defective. 

If  the  mules  had  been  described  in  the  mortgage  as  they 
were  in  the  affidavit,  or  as  being  all  the  mules  the  mortgagor 
had  in  said  territoiy  of  Kansas,  or  as  the  same  then  in  the 
care  of  H.  C.  Brandi,  in  Leavenworth.  County,  Kansas,  third 
persons  might,  in  the  language  of  Judge  Swan,  have  be^  able 
to  identify  the  property,  aided  by  the  inquiries  which  the 
mortgage  itself  would,  in  that  case,  have  indicated  and  di- 
rected. 

It  does  not  appear  how  many  other  mules  Perry  had  in 
Kansas  at  the  time  the  mortgage  was  made,  but  he  might 
have  had  a  much  larger  number  than  he  chose  to  include  in 
the  mortgage,  and  as  there  was  nothing  to  distinguish  those 
intended  to  be  included  in  the  mortgage  from  the  rest,  an  in- 
definite amount  of  stock  might,  perhaps,  have  been  shielded 
firom  the  claims  of  creditors  by  the  mortgage  of  a  small  part  of 
ibem. 

It  is  difficult  to  see  how  the  '^yellow  pony  with  some  white 
about  him"  can  be  claimed  under  the  description  in  the  mort- 
gage of  ^^one  pair  of  daybank  horses."  Though  a  ^'pony"  is 
defined  by  Webster  to  be  a  ''small  horse,"  the  terms  ''horse" 
and  '^pony"  are  not  in  common  usage  and  acceptation  synony- 
mous ^or  convertible  terms,  but  on  the  contrary,  the  term 
"pony"  is  used  to  diBtinguish  torn  horses  in  general  a  pecu- 
liar breed,  having  well-known  and  strongly  marked  character- 
istics. If  the  description  in  the  mortgage  of  "  one  pair  of  clay  - 
bank  horses"  was  meant  to  include  a  "yellow  pony  with  some 
white  about  him,"  it  must  be  deemed  a  singularly  inapt  and 
xmsatisfactory  description,  nor  is  it  aided  in  the  slightest  de- 
gree by  the  context.  The  mules  are  referred  to  as  being  124 
In  Kansas,  and  4  in  Platte  County,  Missouri;  but  though  the 
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pany  appears  to  have  been  in  Kansas,  it  is  not  so  stated  in 
the  mortgage.  The  expression,  ''a  pair  of  horses,"  would  or- 
dinarily be  understood  to  mean  a  matched  pair,  or  at  least  a 
pair  mated  and  used  together;  and  the  next  articles  mentioned 
in  the  mortgage  are  ''one  rockaway,  and  the  harness  belong- 
ing to  the  same,"  tending  to  strengthen  the  supposition  that 
the  daybank  horses  were  carriage-horses,  which  ponies  ordi- 
narily are  not. 

2.  But  it  is  further  objected  against  the  validity  of  the  mort- 
gage that  while  the  instrument  imports  a  delivery  of  the 
property  upon  its  face,  there  was  in  fact  no  delivery  or  change 
of  possession,  either  actual  or  constructive.  That  such  deliv- 
ery is  essential  to  the  validity  of  the  mortgage  as  against  third 
parties  is  unquestionable. 

Justice  Gibson  remarks  that  delivery  of  the  subject-matter 
of  the  contract  is  as  requisite  in  the  case  of  a  mortgage  of 
goods  as  it  is  in  the  case  of  an  absolute  sale:  Clow  y.WoodSy  5 
Serg.  A  R.  278  [9  Am.  Dec.  346]. 

Justice  Woodbury  says:  ''In  all  cases  of  personal  property 
mortgaged,  the  mortgagee  ought  to  take  possession,  or  place 
his  lien  on  record  for  notice  to  the  world":  Ldand  v.  Medara^ 
2  Wood.  A  M.  103. 

And  to  the  same  effect.  Chief  Justice  Shaw  of  Massachu- 
setts: "  By  the  general  rule  of  the  common  law,  upon  a  trans- 
fer of  goods,  whether  absolute  or  conditional,  as  against  third 
persons,  there  must  be  a  delivery,  and  in  general,  also,  the 
custody  and  possession  of  the  goods  must  be  retained  by  the 
vendee":  Buliock  v.  WiUiama,  16  Pick.  34. 

It  is,  however,  well  settled  that  in  states  where  the  statutes 
provide  for  the  registration,  filing,  or  recording  of  such  mort- 
gages, such  recording  is  equivalent  to  deKvery;  as,  for  ex- 
ample, in  Maine,  where  it  was  held  that  "registration  is  a 
substitute  for  delivery,  and  a  mortgage  duly  recorded  is  valid 
against  all  the  world,  though  the  mortgagor  retain  possession 
as  before":  Smith  v.  Smithy  24  Me.  555. 

So  in  Massachusetts:  "  By  our  statute,  the  registration  of  a 
mortgage  of  personal  property  is  substituted  for  delivery  of 
possession;  and  a  mortgage  duly  executed  and  recorded  Is 
effectual  to  pass  the  property  described  in  it  without  any  other 
act  or  ceremony":  Shurtleffv.  Willard,  19  Pick.  211. 

Similar  statutory  provisions  exist  in  most  of  the  states  of 
ihe  Union:  See  2  Hilliard  on  Mortgages,  Appendix. 

This  brings  us  to  consider  whether  the  recording  of  the 
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Perry  mortgage  in  Platte  County,  Missooriy — being  the  county 
of  the  mortgagor's  residence, — can,  as  to  property  in  Kansas, 
be  considered  as  a  substitute  for  and  equivalent  to  the  delivery 
of  such  property,  and  the  continued  change  of  possession 
which  would  otherwise  be  indispensable. 

The  chief  object  of  registration  is,  unquestionably,  to  give 
notice  to  all  the  world,  and  especially  to  creditors  of  the  mort- 
gagor, of  the  existence  of  the  lien. 

It  is  now  generally  provided  by  the  statutes  of  the  several 
states  that  personal  mortgages,  like  those  of  real  estate,  shall 
be  publicly  registered  or  recorded,  in  order  to  give  them  valid* 
tty  against  any  one  but  the  parties  themselves,  unless  the 
mortgagee  take  and  retain  possession  of  the  property,  in 
which  case  registration  is  dispensed  with  because  the  pur- 
pose of  it — notice  of  the  encumbrance — is  accomplished  in 
another  way:  2  Hilliard  on  Mortgages,  244. 

To  the  same  effect,  Chief  Justice  Shaw  remarks  that  *^  regis- 
tration is  required,  as  giving  equal  and  perhaps  greater  noto- 
riety to  the  transaction  than  delivery  and  retaining  posses- 
sion '':  BuOoek  v.  WiUiams,  16  Pick.  34. 

Such  being  the  object  and  purpose  of  registration,  can  it  be 
reasonably  argued  that  the  purpose  is  accomplished  by  the 
registration  in  this  case? 

The  property  in  dispute  was,  at  the  time  of  making  and  re- 
cording the  mortgage,  in  Kansas,  and  parties  in  Kansas  were 
perhaps  dealing  with  and  giving  credit  to  the  mortgagor  from 
the  knowledge  that  he  possessed  such  property,  to  which  they 
might  look  for  repayment.  If  the  registration  of  Perry's 
mortgage  in  Platte  County,  Missouri,  must  be  held  to  be  no- 
tice to  such  creditors,  because  Perry  lived  in  Platte  County, 
then  registration  in  St  Louis  County,  Missouri,  or  in  any  other 
county  in  Maine,  Florida,  Texas,  or  Oregon,  must  be  held  as 
equally  valid  as  notice  to  creditors  here,  in  case  their  debtors 
owning  property  here  reside  in  those  counties. 

But  the  fact  is  too  plain  for  argument  that  such  registration 
would  not  be  notice  to  creditors  here  in  any  beneficial  sense. 

But  it  is  still  contended  for  plaintiff  in  error  that  if  the 
mcniigage  created  a  lien,  valid  by  the  laws  of  Missouri,  it  is 
valid  here,  and  the  cases  of  Kanaga  v.  Taylor^  7  Ohio  St.  134 
[70  Am.  Dec.  62],  Offutt  v.  Flagg,  10  N.  H.  46,  and  Martin  v. 
Billy  12  Barb.  632,  are  cited  in  support  of  the  asserted  claim. 

In  the  case  of  Kanaga  v.  Taylor,  wpra^  the  court  held  that 
where  Gregory,  residing  in  New  York,  purchased  of  Kanaga 
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a  pianoy  Ibnrhioh  ha  paid  in  part,  and  gare  a  chattel  mort- 
l^age  upon  the  piano  for  the  balancOi  which  mortgage  was 
recorded  as  required  by  the  terms  of  New  York,  and  after- 
wards  Gregory  removed  to  Ohio  and  pledged  the  piano  to  one 
Moore,  who  in  tnm  sold  it  to  Taylor,  the  defendant,  without 
notice  of  enomnbrance.  The  court  held  that  Kanaga  was 
entitled  to  recover  of  Taylor,  by  virtue  of  his  mortgage,  the 
amount  due  to  him  on  the  piano,  from  Gregory,  and  in  sup- 
port of  their  decision  the  court  (Bowen,  J.)  use  the  following 
language,  vis.: — 

^'Holding  this  instrument,  then,  as  the  plaintiff  did,  as  a 
legal  and  valid  one,  by  the  law  in  force  where  he  obtained  it, 
he  was  entitled  to  enforce  it;  but  as  the  power  to  do  that  had 
been  cut  off  by  the  removal  of  the  property  beyond  the  juris- 
diction of  the  state,  it  was  proper  fixr  Un^  to  sue  in  the  courts 
of  this  state^  and  to  derive  the  same  relief  by  his  action  as  if 
he  were  pursuing  a  remedy  where  the  contract  was  made": 
Kanaga  v.  TayloTj  7  Ohio  St.  141, 142  [70  Am.  Dec.  62]. 

Without  deeming  it  necessary  to  controvert  this  reasoning, 
it  is  sufficient  for  our  present  purpose  to  remark  that  the  case 
of  Kanaga  v.  Taylor j  fupm,  may  be  distinguished  from  the  one 
at  bar,  from  the  fiust  that  in  the  former  the  property  mortgaged 
was  at  the  time  of  the  mortgage  in  the  state  and  county  where 
the  mortgage  was  recorded;  was  sulject  to  the  jurisdiction  of 
that  state,  and  hence  a  valid  lien  was  created  by  the  registra- 
tion; while  in  the  case  at  bar,  the  property  being  in  EansaSi 
while  the  mortgage  was  executed  and  recorded  in  SOssouri, 
we  must  concede  to  the  legislature  of  Missouri  an  extraterri- 
torial force  and  efficiency,  not  claimed  in  Kanaga  v.  Taylor,  7 
Ohio  St.  134  [70  Am.  Dec.  62],  for  the  legislature  of  New  York, 
in  order  to  support  the  validity  of  the  lien  here  claimed. 

So  in  the  case  of  Cffutt  v.  Flagg^  10  N.  H.  46,  where  it  is 
held  that  ^'a  mortgage  made  out  of  the  state,  which  is  valid 
according  to  the  laws  of  the  state  in  which  it  is  executed,  and 
the  property  is  afterwards  removed  to  New  Hampshire,  no 
registration  is  necessary." 

Upham,  J.,  remarks:  ''  The  property  was  there;  the  contract- 
ing parties  were  there;  and  on  every  principle  the  lex  loH 
governs":  QffvU  v.  Flaggj  10  tf.K.  46. 

In  Martin  v.  ITiK,  12  Barb.  631,  where  a  yoke  of  oxen  had 
been  mortgaged  in  New  York,  and  afterwards  removed  by  the 
mortgagor  into  Vermont  for  a  temporary  purpose,  and  there 
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attached  fixr  a  debt  of  the  mortgagor,  the  courts  of  New  York 
held  the  mortgage  valid  as  against  the  attachment. 

Bat  in  all  these  cases  it  will  be  seen  that  the  property  was 
at  the  time  of  the  mortgage  within  the^  limits  of  the  state  under 
whose  law  it  was  recorded,  while  in  the  case  at  bar  the  record 
was  made  in  Missouri,  while  the^  property  was,  and  for  a  long 
time  had  been,  in  Kansas. 

But  the  supreme  courts  of  Vermont  and  Michigan,  in  direct 
opposition  to  the  doctrine  of  the  three  cases  above  cited,  lukve 
decided  that  a  chattel  mortgage,  executed  and  recorded  ac- 
cording to  the  laws  of  another  state,  where  there  is  no  change 
of  possession,  will  not  be  valid  as  against  the  claims  of  attach- 
ing creditorB,  if  the  property  is  removed  into  those  states: 
Famawarth  v.  Stiepardy  6  Vt.  521;  Woodtoard  v.  Oate$j  9  Id. 
861;  Qate$  v.  Gaines,  10  Id.  349;  Lynde  v.  MeMn,  11  Id.  686 
[84  Am.  Deo.  717];  Kendall  v.  Sameonj  12  Id.  616;  Boekwoad 
V.  CoUamerj  14  Id.  141;  Sk^y.  Solaeej  28  Id.  279;  Montgomery 
V.  Wight,  8  Mioh.  148. 

We  wQl  only  remark  fbrther,  that  at  the  time  this  mortgage 
was  exeouted  and  recorded  in  Missouri,  there  was  no  rtatute 
in  force  in  Kansas  providing  for  the  registration  of  chattel 
mortgages  here, — the  Missouri  statutes  of  1865  having  been  re- 
pealed (see  acts  of  1859),  and  that  the  statute  subsequently 
enacted  expressly  provides  that  such  mortgages  of  property 
belonging  to  non-residents  shall  be  recorded  in  the  county  in 
which  the  property  is:  Kansas  Laws,  I860. 

Ordered  by  the  court  that  the  judgment  rendered  in  this 
cause,  in  the  court  beloW|be  reversed,  and  the  cause  remanded 
tor  a  new  triaL 


OBAxnL  MknaeoAO^  D»aunn»r  ov  Pmranr  »» what  niBideiit:  Sat 
Mmrdmg  t.  Ooimm,  46  Am.  Dm.  SSQ^  and  note  686;  Wkmbm  t.  MerchaiU$* 
/iM.  Co.,  as  Id.  868.  Wh«r6acilyitMiiiorlgiie*n^tb«riiiffidfliitlydaioribM 
the  pwn>criy  nor  atetos  nhan  it  la  ntaatad*  nor  girat  tha  plaoa^  county,  or 
atata  when  mihn  tha  mortgngor  or  mortg^^aa  raaidoa»  it  ia  faanffioiimt  and 
dafaotira:  Panom  SwrimgB  Btmk  t.  Sairgmd^  20  Kan.  68a  Tha  daaoription, 
to  ba  good,  nmat  oontidn  aithar  aoma  hint  which  wiU  diract  tha  attention  of 
Ihooa  raadmg  it  to  aoma  aooroa  ol  information  beyond  the  worda  of  the 
partiaa  to  it^  or  aonaOdng  which  wiU  enaMa  third  partiaa  to  identify  tha 
property,  aided  by  inqidfiaa  which  tha  mortgnga  indioatea  and  direoti,  or  a 
daaeiiption  whieh  ^*«^Bg"^^^*^  tha  prmiarty  from  other  aimilar  artidea:  Id.; 
STooti^  Hamm,  dfr  Cb.  v.  Xfefer,  26  Id.  6e7»  both  citing  the  principal  oaaa^ 
which  ladtadhitiialaal-aMntioiMdcao^andnKiaA^tfaiV,  ▼.  YTomm,  74 
lad.  600^  aa  aft  OTawpia  of  an  inaoAoiant  daaeiipticn  of  pruparty  in  a  chattel 
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CteATiiL  MoBvaJOi^  wnor  Valid  wiflioitt  defifwy  ol  mortfifad  pvo^ 
«ty:  aa  T.  d^v^  75  Am.  Deo.  141,  and  note  144  TUt  cmo  holds  ttuik 
regisfentioa  is  nflloiMit:  8ssa]soaoo0lMT.Oasiof«^74ia.43S;siidi»oto47flL 

Chattbl  MoMOAflB  RiJKWTaD  DT  AjmoDB  ScAX^  VAUstrr  09:  See 
Bl^uf  T.  AvycO;  68  Am.  Dea  668^  sod  mM  682;  Kamaga  r.  Tagbr^  70 
Id.  6fi^  SAd  note  70^  oitag  llis  principsi  esse.  A  cbsttel  mortigiife  msd%  ex- 
■iutoil,  snd  recordsd  in  snoitfier  states  aoooidnig  to  the  Ismi  timse^  npsn 
frapsrfefsiftmite  in  Ksasss,  Is  inrsUd  sstoondifeavsintUlstte  sistss  1)^ 
▼.  FmOmtr,  98  Ksa.  98,  snd  sooh  mortgnfs  i»  govcrnsd  Ij  ihs  Isnr  sC  Iks 
pises  wImts  ikm  ehsttisli  sfs  loestod  when  sodi  mortgnfe  is  sisuatsi 
hmWaHB$y.  IFomm  76  iad.  Ua^  both  eiti^  tiio  priM^  sms. 

Bmiinif  L4w%0raor  of,  ss  to  ihsHinl  msHii^sss  SssJQm^^t. 
Iv;  78  A&  Dsi^  «b  »d  m8s  67  ol  JH> 
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COUET   OF  APPEALS 

KJWTUCBnr. 


Fdcbnix  Insubanob  Gompant  v.  Lawbbngb. 

(4]IST0ALFa,t.] 

Poiuor  Bmiuijub  Imiubsd  to  Dilivbe  Aooovxt  <d  llMir  Iom^  vidv 
«rtfa»  diw>1aringtli«  •ooannt to  be  trna  mnd  jiiit»  tog>tii«rwith  othwfMH 
Ikt  ttffidmt  of  tha  infimd  is  adminible  to  proro  a  ornnpliano  withmch 
eondition,  bat  for  no  other  pnipoee. 

Whibb  Pouor  Of  IvsuaAVCB  n  Vom  beoanae  the  inmed  kepi  prohibited 
■rtiQlea  in  the  hooee,  e  promiae  On  the  part  of  the  insarera*  agent  to  pej 
e  loaa  wiU  not  bind  them,  when  the  agent  haying  anthorityto  adjnatand 
pay  loaaea  has  knowledge  tiiat  the  prohibited  artidea  were  kept  in  the 
hooae  et  the  time  of  the  fire. 

Whibs  House  ^in>  Goods  abm  Insubxd  for  aeparate  somiy  thon^  Ike 
insnranoe  on  the  hooae  may  be  Toid,  an  inoorreet  deeeiiption  of  the  in* 
tereet  of  the  inanred  will  not  Titiete  the  inaoranoe  on  the  gooda^  in  the 
abaenoe  of  proof  that  the  hooae  was  insured  for  a  frandnlent  pupese^ 
or  that  the  inoorreot  description  of  the  interest  of  the  insured  in  Ike 
boose  induced  the  insorer  to  insore  the  goods. 

OommwcTXVB  Posssssioif  ov  Insubxd  Goods  by  sherifl^  nnder  an  t 
is  not  sooh  change  of  possession  as  aroids  the  policy  of  Jnsnranoe. 

Dbbd  TxBMnrATXHO  Aotual  InrxBisr  of  the  insored  in  goods»  and  1 
ferring  the  actoal  possession  to  the  porbhaser,  aToida  the  polii^  of  i 


Uhdxb  Poliot  ov  Ivsubavob  OoMTAiNiiro  Clausb  prohibithig  ''any  trana- 
fer  of  the  intereat  of  the  assnred  by  sale  or  otherwise,"  withont  the  oon- 
sent  of  the  insorer,  a  deed  assigning  the  ccnstmotiTe  possession  of  Ike 
inanred  gooda  to  certain  pertiea  in  troat  for  the  benefit  of  creditors  doea 
not  terminate  the  interest  of  the  insored  nor  aroid  the  policy. 

KBBPnio  ov  ABflROLBS  BxvoxDrikXBD  AB  HiZABDOUS,  in  policy  of  inanraaoe^ 
after  the  issoing  of  snob  polii^,  if  prohibited  by  it^  doee  not  render  the 
policy  Toidy  bat  only  sospsnds  it^  while  the  prohibited  articles  are  kept 
kithei 
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IvsTBUonoN  wu'HcwT  xzTHiE  Pboof  om  ALUMATioir  waihoMtng  H  ii 


oos  in  poliQj  ol  iiummncw  lotini  part  ol  ii^  tad  if  pmUUM  by  H^  it  It 
not  nMMHury  lor  the  inmrer  to  ■hour  that  tlio  kMpiag  thflnof  ciOMd 
the  Ion  or  inoroMod  the  riik. 

Kxsmro  ov  Axtiolbs  MmnoirxD  as  Haiabdoub  in  poBoy  ol  inmuioe  1^ 
tho  iniorod  wh«n  they  obtoinod  the  polioj  does  sot  r«ndv  it  Toid  nnlMi 
they  OQQoesled  that  fact  from  the  insurer. 

JvET  HAS  No  BioBT  TO  DsoujuB  PouoT  ov  LcsuKAHoi  Vom  lor  the 
reason  that  the  insured  kept  artides  mentioned  in  snoh  poB^  as  hasard* 
ons  and  prohibited,  when  the  insurer's  pleadings  ful  to  sllege  that  any 
snoh  artides  were  kept  in  the  insured  premises  when  the  polioy  was 
issued,  or  that  the  insured  made  any  oonoealment  with  refennoe  tiiereta 
Sudi  is  the  rule^  eren  though  the  abore  facts  are  prored. 

Pouor  OF  iNSUKAMcoi  Plu>HiBiX8  the  keeping  ol  oertain  artioles 
gpooified  therein  as  hanrdouii  in  an  action  on  the  polioy  the  insurer  Is 
not  presumed  to  know  what  prdiiUted  artioles  were  kept  by  the  insured* 
and  is  not  bound  to  specify  them  in  his  plsadings;  but  if  he  epsriflei 
some  without  aUeging  that  any  othofs  were  kept  by  tiie  InMind^  tiie 
Jury  ihoold  not  be  permitted  te  oonsidw  aoj  4 


Ths  opinion  oontaing  the  &ct8. 
BenUm  and  iVtarois  tot  the  appellanti. 
Mooar  and  O^Haira^  for  the  appallaas. 

By  Courti  Bulutt,  J.  The  ajqpellenti  for  a  pieminui  of 
fourteen  dollarsy  insured  J.  B.  Lawrence  A  Ca  agfdnst  loei  hy 
fire  from  the  25th  of  May,  1858,  to  the  25th  of  May,  1859,  *"  to 
the  amount  of  two  hundred  dollars,  on  their  frame  storehouse, 
situated  on  the  Ohio  Riyer,  in  Gallatin  County,  Kentucky, 
known  as  Jackson's  Landing,  and  twelye  hundred  dollars  on 
their  stock  of  goods  in  said  storehouse.'' 

The  policy  contains  this  clause:  '^  The  interest  of  the  assured 
in  this  policy  is  not  assignable  unless  by  the  consent  of  this 
comjmny  manifested  in  writing;  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  insured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  from  thence- 
forth be  void." 

It  also  contains  this  clause:  ''In  case  the  above-mentioned 
premises  shall,  at  anytime  ....  be  appropriated,  applied, 
or  used  to,  or  for  the  purpose  of  carrying  on  or  exercising 
therein  any  trade,  business,  or  vocation  denominated  hasard- 
ous  or  extrahazardous,  or  specified  in  the  memorandum  of 
specified  hazards,  in  the  terms  and  conditions  annexed  to  this 
policy,  or  for  the  purpose  of  storing  therein  any  of  the  articles^ 
goods,  or  merchandise  in  the  same  terms  and  conditioiii 
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denominated  hazardous,  extrahazardous,  or  indnded  in  the 
memorandum  of  special  hazards,  except  herein  specially  pro- 
vided for  or  hereafter  agreed  to  by  this  company,  in  writing, 
to  be  added  to  or  indorsed  upon  this  policy,  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied, or  used,  these  presents  shall  cease  and  be  of  no  force  or 
effect.** 

One  of  the  conditions  annexed  to  the  policy  declares  that 
^  applications  for  insurance  must  specify,  ....  in  relation  to 
the  insurance  of  goods  and  merchandise,  or  other  personal 
property,  whether  or  not  they  are  of  the  description  denomi* 
nated  hasardous,  extrahazardous,  or  included  in  the  memo* 
randum  of  special  hazards.  And  a  false  description  by  the 
assured  of  a  bulling,  or  of  its  contents,  or  the  concealment  of 
any  fftot  touching  the  risk  to  be  assumed,  ....  shall  render 

absolutely  yoid  a  pdicy  issuing  upon  such  description 

If  after  insurance  is  effected  the  risk  is  increased  by  any  means 
within  the  control  of  the  insured,  or  if  such  building  or  prem- 
ises shall  be  so  occupied  in  any  way  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  insuring,  such  insurance  shall 
be  void." 

There  is  annexed  to  the  policy  an  enumeration  of  not  haz- 
ardous goods,  etc.,  yiz.,  ^'  staple  foreign  dry  goods  in  packages, 
^uid  staple  domestic  dry  goods,  in  stores  where  no  hazardous 
merchandise  is  kept,  and  household  furniture  in  dwelling 
houses,''  which  ^^may  be  insured  at  five  cents  per  one  hundred 
dollars  in  addition  to  the  rate  of  the  building,"  and  an  enu- 
meration of  hazardous  goods,  etc.,  viz.,  oil,  sulphur,  grocer's 
stock,  tallow,  and  several  other  articles,  which  '^subject  the 
building  and  aH  its  contents  to  an  additional  charge  of  ten 
cents  per  one  hundred  dollars";  and  dry  goods  (general  stock 
of),  boots  and  shoes,  flour,  teas,  and  other  articles,  which  ''are 
charged  ten  cents  per  one  hundred  dollars  in  addition  to,  but 
do  not  increase,  the  rate  of  the  building";  and  an  enumeration 
of  extrahazardous  goods,  etc.,  viz.,  resin,  spirits  of  turpentine, 
and  other  articles,  which  ''subject  the  building  and  all  its 
contents  to  an  additional  rate  of  twenty  cents  per  one  hundred 
dollars;  and  china,  unpacked  fancy  goods,  and  other  articles, 
which  are  charged  twenty  cents  per  one  hundred  dollars  in 
addition  to,  but  do  not  increase  the  rate  of  the  building";  and 
a  memorandum  of  special  hazards,  in  which  it  is  declared 
that  "gunpowder,  phosphorus,  and  saltpeter  are  expressly  pro- 
kubited  from  being  deposited,  stored,  or  kept  in  any  building 
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insured,  or  containing  any  goods  or  merchandise  insured  by 
this  policy,  unless  by  special  consent  in  writing  on  the  policy.'' 

Said  house  and  goods  were  destroyed  by  fire  on  the  5th  of 
April,  1859,  and  Lawrence  &  Go.  afterward  assigned  their 
claim  upon  the  policy  to  J.  L.  Eggleston,  and  joined  him  in 
bringing  this^  suit  for  his  benefit,  asserting  no  claim  for  the 
loss  of  the  house,  but  claiming  twelve  hundred  dollars  for  the 
loss  of  the  goods,  and  alleging  in  their  petition  that  the  defend- 
ant, by  its  authorized  agent,  had  ascertained  the  amount  of  the 
loss,  and  promised  to  f&y  said  sum  of  twelve  hundred  dollars. 
The  defendant  denied  the  alleged  promise,  and  resisted  a  re* 
covery  upon  the  following  alleged  grounds,  among  others:  1. 
That  Lawrence  A  Co.,  when  they  obtained  the  insurance, 
represented  themselves  as  the  owners  of  said  house,  when  in 
truth  they  were  not;  2.  That  they  had  sold  and  disposed  of  the 
goods  before  the  loss,  and  had  no  interest  therein  when  the 
loss  occurred;  3.  That  said  house,  at  the  time  of  the  fire,  was 
used  to  keep  and  store  gunpowder,  sulphur,  resin,  turpentine, 
and  oiL 

There  was  evidence  conducing  to  prove  that  the  adjusting 
agent  of  the  defendant,  after  inquiring  into  the  loss,  had  prom- 
ised to  pay  the  said  sum  of  twelve  hundred  dollars. 

tt  appeared  that  said  storehouse  belonged,  not  to  Lawrenca 
&  Co.,  but  to  Lawrence,  a  member  of  the  firm, — there  was 
no  evidence  of  any  representation  on  the  subject  except  that 
furnished  by  the  policy. 

It  appeal^  that  on  the  22d^f  March,  1859,  the  members  of 
said  firm  signed  a  deed  conveying  said  goods  to  Casey  and 
Yeager,  in  trust,  to  pay  debts  due  to  them  and  the  other  cred- 
itors of  Lawrence  &  Ca;  but  there  was  conflicting  evidence 
upon  the  question  whether  or  not  the  deed  had  been  delivered 
and  accepted,  so  as  to  take  efibct  between  the  parties.  And 
there  was  evidence  conducing  to  prove  that  an  execution 
remaining  in  the  sheriff's  hands  had  been  levied  on  the  goods, 
which,  however,  were  left  in  the  possession  of  Lawrence  A  Co. 

There  was  evidence  conducing  to  prove  that  sulphur,  resin, 
turpentine,  oil,  and  saltpeter  were  in  the  house,  forming  part 
of  the  stock  of  goods  at  the  time  of  fire. 

There  was  no  evidence  that  any  inquiries  were  made  of  the 
Insured  as  to  the  character  of  their  stock  of  goods;  no  evidence 
except  that  furnished  by  the  policy,  either  as  to  the  character 
of  the  goods,  when  the  insurance  was  obtained,  or  as  to  the 
representations  of  the  insured  upon  the  subject;  and  no  evi- 
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denoe  as  to  the  ordinary  rate  of  inmirance  upon  goods  not 
basardons. 

The  plaintiffs  obtained  a  yerdict  and  judgment  for  $1,294, 
being  the  amount  insured  upon  the  goods,  with  interest,  from 
which  judgment  the  defendant  appealed. 

1.  The  first  question  relates  to  the  affidavit  of  the  plaintiff 
J.  A.  Eggleston,  one  of  the  firm  of  Lawrence  &  Co.,  which  the 
plaintiffs  were  permitted  to  read  to  the  jury.  The  eighth  con- 
dition of  the  policy  required  the  insured  to  deliver  an  account 
of  their  loss,  with  their  oath  or  affirmation  declaring  the  ac- 
count to  be  true  and  just,  and  several  other  facts.  The  de- 
fendant denied  that  the  plaintiffs  had  complied  with  that 
condition.  Eggleston's  affidavit  was  admissible  to  prove  such 
compliance,  but  for  no  other  purpose;  and  the  court  below 
shoi^d  have  so  informed  the  jury. 

2.  The  next  question  relates  to  the  effect  of  the  alleged 
promise  by  defendant's  agent  to  pay  the  loss  upon  the  goods. 
The  court  below  instructed  the  jury,  in  substance,  that  though 
the  policy  had  ceased  to  have  any  force  or  effect  by  reason  of 
the  plaintiffs  having  kept  prohibited  articles  in  the  house,  yet, 
if  the  defendant's  agent,  having  authority  to  adjust  and  pay 
losses,  with  knowledge  that  the  prohibited  articles  were  kept 
in  the  house  at  the  time  of  the  fire,  promised  to  pay  said  loss, 
that  they  must  find  for  the  plaintiffs.  This  we  conceive  was 
erroneous  for  two  reasons:  1.  Authority  to  the  agent  to  adjust 
and  pay  losses  would  not  give  him  a  right  to  f&j  out  the 
money  of  the  defendant  where  no  loss  had  been  sustained, 
much  less  to  bind  the  defendant  by  a  promise  to  do  so;  2. 
Conceding  the  most  ample  authority  to  the  agent  to  bind  the 
defendant,  yet,  if  the  policy  was  void  at  the  time  of  the  fire, 
there  was  no  consideration  for  the  promise  to  pay  the  loss. 
We  are  not  prepared  to  admit  that  the  premium  paid  to  the 
defendant,  in  consideration  of  its  agreement  to  assume  the 
risk,  formed  even  a  moral  consideration  for  its  promise  to  pay 
a  loss  sustained  by  the  plaintiffs,  after  they  had  vitiated  the 
policy  by  violating  its  conditions.  As  this  instruction  was 
given  at  a  former  trial,  at  which  the  plaintiffs  obtained  a  ver- 
dict for  twelve  hundred  dollars,  that  verdict  was  properly  set 
aside  by  the  circuit  judge,  though  not  for  that  reason. 

3.  It  is  contended  that  the  policy  was  void,  because  J.  B. 
Lawrence  &  Co.  did  not  own  said  storehouse,  and  that  the 
tourt  below  erred  in  refusing  so  to  instruct  the  jury. 

Whether  or  not  the  insurance  upon  the  house  was  void,  we 
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need  not  decide.  Ck>noeding  that  it  was,  it  does  not  neoes* 
sarily  follow  that  the  policy  was  void  as  to  the  goods,  which 
were  insured  for  a  separate  sum.  In  many  cases,  policies 
have  been  held  valid,  though  the  interest  of  the  insured  was 
not  correctly  described:  1  Phillips  on  Insurance,  sec.  640.  In 
the  absence  of  evidenoe  it  cannot  be  presumed  that  the  plain- 
tiffs procured  the  insurance  upon  the  house  for  a  fraudulent 
purpose,  or  that  their  supposed  interest  in  the  house  induced 
the  defendants  to  insure  the  goods.  Policies  upon  goods  in 
rented  houses  are  not  unusual.  Upon  the  facts  as  presented 
we  perceive  no  reason  for  excepting  this  case.from  the  genera] 
rule,  by  which  a  policy  making  separate  insurance  upon  sev- 
eral subjects  is  treated  as  separate  policies  would  be.  Where 
a  policy  made  separate  insurance  upon  two  buildings,  with  a 
clause  declaring  it  void  if  the  insured  should  alienate  the 
property  insured,  it  was  held  that  an  alienation  of  one  of  the 
buildings  did  not  avoid  the  policy  as  to  the  other:  Clark  v. 
New  England  MtU.  In$.  Co.^  6  Gush.  842  [68  Am.  Dec.  44]. 
That  is  an  authority  for  the  proposition  that  if  Lawrence  A  Ca 
had  owned  the  house,  and  had  sold  it  after  taking  the  policy, 
this  would  not  have  vitiated  the  insurance  on  the  goods,  though 
it  might  have  diminished  their  interest  in  preserving  the  house, 
and  consequently,  their  interest  in  preserving  the  goods.  And 
in  the  case  of  Loehner  v.  Home  Mutual  Ins.  Co.^  17  Ma  247,  it 
was  held  that  a  policy  upon  a  house  and  its  furniture,  though 
void  as  to  the  house,  because  the  insured  failed  to  give  notice 
of  an  encumbrance,  was  not  therefore  void  as  to  the  furniture. 
We  perceive  no  reason  for  applying  a  different  principle  in 
this  case. 

4.  The  defendant  asked  the  court  to  instruct  the  jury  that 
'4f  they  believe  that  the  possession  of  said  goods  was  taken 
from  J.  B.  Lawrence  &  Co.  by  the  sheriff,  or  any  other  person 
or  persons,  such  change  of  possession  voided  tlie  policy,  and 
the  defendant  is  not  liable  upon  iV*  In  our  opini<m  that  in* 
struction  was  properly  refused. 

There  was  no  evidence  that  any  one  had  taken  the  actual 
possession  of  the  goods  bom  Lawrence  &  Ca 

Conceding  that  the  sheriff  had  a  constructive  possession  ol 
the  goods,  by  virtue  of  the  levy  of  an  execution  upon  them, 
still  Lawrence  &  Co.,  having  the  actual  possession,  had  the 
same  power  as  well  as  the  same  interest  to  preserve  them 
which  Ihey  would  have  had  if  the  execution  had  not  been 
levied,  and  the  policy  cohtinued  in  force  notwithstanding  the 
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levy:  Clark  ▼.  New  England  MuU  Fire  Ins.  Ca^  6  CubIl  864 
[53  Am.  Deo.  44]. 

The  deed  to  Caaey  and  Yeager  presents  a  more  difficult 
question.  If  that  deed  had  taken  effect  between  the  parties, 
it  gaye  to  Casey  and  Yeager  constmctiye  possession  of  the 
goods;  and  if  it  terminated  the  interest  of  the  insured  in  the 
goods,  or  if  it  was  a  transfer  of  their  interest  within  the  clause 
of  the  policy  previously  cited,  it  avoided  the  policy,  and  the 
oourt  should  have  modified  the  instruction  accordingly,  instead 
of  overruling  it. 

The  deed,  conceding  that  it  was  delivered  and  accepted, 
certainly  did  not  terminate  the  interest  of  the  insured.  No 
release  had  been  executed  by  their  creditors.  They  were  as 
much  interested  in  preserving  the  property,  so  that  it  might 
be  applied  to  the  payment  of  their  debts,  as  if  they  had  re- 
tained the  legal  title.  They  unquestionably  had  an  insurable 
Interesk 

But  the  questicm  remains,  Did  not'  said  deed,  if  delivered 
and  accepted,  render  the  policy  void  under  the  clause  pro- 
hibiting '^any  transfer  of  the  interest  of  the  insured  by  sale  or 
otherwise,"  without  the  consent  of  the  insurer?  In  1  Phillips 
<m  Insurance,  sec.  880,  the  case  of  Dadmwn  Mfg.  Co.  v.  TFbr- 
eeeter  MiUnal  Fire  In$.  Co.<,  11  Met.  429,  is  dted  as  a  decision 
that  under  such  a  clause  the  policy  is  rendered  void  by  an 
assignment  by  the  assured  to  assignees  for  the  benefit  of  cer- 
tain of  his  creditors.  But  in  that  case  before  the  loss  occurred 
the  property  was  sold  under  an  order  of  court  in  a  suit  against 
the  assured  and  his  assignees,  and  the  assured  had  thus  been 
deprived  of  aU  interest  in  it. 

It  has  been  repeatedly  decided,  with  reference  to  polides 
containing  similar  clauses,  that  the  policy  is  not  rendered 
void  by  a  mortgage  of  the  property:  C&noffer  v.  Mutual  In$.  Co. 
ofAlbanyy  1  N.  Y.  290;  S.  C,  8  Denio,  254;  FoUomY.  Belknap 
Mut.  Fire  In$.  Co.^  80  N.  H.  281;  nor  by  a  sale  and  convey- 
ance, the  grantee  having  simultaneously  reconveyed  to  the 
grantor  in  mortgage:  Stetson  v.  Maeeachmette  Mut.  Ins.  Co.y  4 
Mass.  880  [8  Am.  Dec.  217];  nor  by  a  conditional  sale:  Title- 
more  v.  Vermont  Mutual  Fire  Ins.  Co.y  20  Vt.  546;  nor  by  a 
contract  to  sell  and  convey  at  a  future  day,  the  purchaser 
agreeing  on  that  day  to  pay  a  certain  sum  and  secure  the 
residue  of  the  purchase-money:  Masters  v.  Madison  Co.  Mut. 
Ins.  Co.^  11  Barb.  624;  nor  by  a  sale  under  execution,  while 
the  assured  has  a  right  to  redeem,  at  least  in  the  absence  of 
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proof  that  tho  said  right  is  of  no  value:  Strong  v.  Manufac- 
iwrer^s  Ins.  Co.^  10  Pick.  40  [20  Am-  Dec.  507].  In  most  of 
those  cases  there  had  been  a  technical  transfer  of  the  title  and 
interest  of  the  insured;  in  none  of  them  did  the  insured  re> 
tain  a  greater  interest  in  the  property  than  Lawrence  &  Ca 
did  in  the  goods  assigned  to  Casey  and  Yeager,  adimttmg  thai 
the  deed  had  taken  effect 

The  instruction  given  at  the  instance  of  the  plaintiffs,  that 
said  deed  did  not  pass  the  title  to  the  goods,  unless  '^  Casey 
and  Yeager  accepted  of  the  same,  and  receivel  and  took  the 
possession  and  control  of  such  goods,"  was  clearly  erroneous; 
but  was  not  prejudicial  to  the  defendant,  because  the  deed, 
though  it  may  have  passed  the  title,  did  not  avoid  the  insur- 
ance. 

5.  The  defiondant  asked  for  an  instruction  ^Hhat  if  any  of 
the  articles  denominated  hazardous,  extrahasardous,  or  in- 
cluded in  the  memorandum  of  special  hazards  were  kept  or 
stored  in  said  storehouse  during  the  continuance  of  said  policy, 
that  it  became  void. 

It  is  clear  that  this  should  not  have  been  given,  because  the 
keeping  of  those  articles  after  the  issuing  of  the  pdUcy^  if  pro- 
hibited by  it,  did  not,  as  the  instruction  assumes,  render  the 
policy  void,  but  only  suspended  it  while  the  premises  were  so 
used. 

6.  The  defendant  asked  for  an  instruction  ^  that  if  any  arti- 
cles denominated  in  the  classes  of  hazards,  hazardous,  extra- 
hazardous, or  included  in  the  memorandum  of  special  hazards, 
were  embraced  in  the  stock  at  the  time  of  the  issuing  of  the 
policy,  or  if  the  premises  were  used  in  keeping  or  storing  any 
of  the  above  prohibited  articles  at  the  time  of  the  fire,  then 
the  said  policy  is  void. 

There  was  neither  proof  nor  allegation  authorizing  that  in- 
struction. 

This  case  cannot  be  placed  upon  the  same  footing  as  that 
of  Kentucky  and  LomsviUe  Jfut.  Ins,  Co.  v.  Southard^  8  B. 
Mon.  684,  cited  by  plaintiffs'  counsel.  The  conditions  and 
enumerations  of  hazardb  above  mentioned  formed  parts  of  the 
policy  as  perfectly  as  if  they  had  been  inserted  in  the  body  of 
it  If,  therefore,  the  keeping  by  the  plaintiffs  of  the  articles 
mentioned  in  the  instruction  was  prohibited  by  the  policy 
(whether  by  provisions  in  the  body  of  it  or  annexed  to  it),  it 
was  not  necessary  for  the  defendant  to  show  that  the  keeping 
thereof  caused  the  loss  or  increased  the  risk:  1  Phillips  on  In- 
surance, sec.  866. 
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But  the  keeping  of  snoh  artioleB  by  the  plaintiffs,  when  they 
obtained  the  policy,  did  not  render  it  void,  nnless  they  con* 
cealed  that  £etct  from  the  defendant. 

There  was  no  evidence  as  to  what  articles  composed  their 
stock  at  the  date  of  the  policy.  At  the  date  of  the  fire  the 
stock  embraced  dry  goods,  fSsmcy  goods,  groceries,  boots  and 
shoes,  and  many  other  articles  denominated  in  the  policy 
hazardous  or  extrahazardous.  If  that  fact  authorized  the 
jury  to  infer  that  the  stock  embraced  the  same  or  similar  arti- 
cles at  the  date  of  the  policy,  they  might  perhaps  have  also 
had  a  right  to  infer  that  the  defendant  knew  that  the  stock 
embraced  those  articles,  or  waived  being  informed  concerning 
them:  Angell  on  Fire  and  life  Insurance,  sec.  176;  1  Phillips 
on  Insurance,  sec.  571;  Carter  v.  Boehmj  3  Burr.  1905.  And 
if  it  had  vppeaxed  to  the  satis&ction  of  the  jury  that  the  de- 
fiandant,  when  the  policy  was  issued,  knew  that  such  articles 
were  embraced  in  the  stock,  and  were  kept  by  the  plaintiflb 
tot  sale  as  jmrt  of  their  regidar  business,  possibly  the  issuing 
of  the  policy  upon  that  stock  of  goods  authorized  the  plaintiffs 
to  keep  those  articles  for  sale,  notwithstanding  the  prohibition 
contained  in  the  printed  parts  of  the  policy:  Bryant  v.  Pough- 
heqprie  MuL  F.  Im.  Co.^  21  Barb.  154;  Ddonguemare  v.  Trade- 
manU  Ins.  Co.^  2  Hall,  589;  Moore  v.  Protection  Im.  Co.^  29 
Me.  97;  Leggett  v.  JEtna  In$.  Co.,  10  Rich.  L.  202. 

But  we  need  not  decide  these  questions,  and  do  not  propose 
now  to  express  any  opinion  concerning  them,  because  the 
defendant's  pleadings  do  not  allege  that  any  such  articles  were 
kept  in  the  store  when  the  policy  was  issued,  or  that  the  plain- 
tiffs made  any  concealment  with  reference  thereto.  Hence  the 
jury  would  have  no  right  to  declare  the  policy  void,  even  if  it 
had  been  proved  that  when  it  issued  the  plaintifib  kept  those 
articles  and  concealed  the  fSact  firom  the  defendant. 

That  part  of  the  instruction  which  relates  to  the  keeping  ^^of 
any  of  the  above  prohibited  articles  at  the  time  of  the  fire'' 
was  also  erroneous,  because  the  defendant's  pleadings  charged 
the  plaintiffs  with  having  kept  certain  specified  articles  with- 
out charging  them  with  having  kept  any  others.  The  defend- 
ant, not  being  presumed  to  know  what  prohibited  articles  were 
kept  by  the  plaintiffs,  was  not  bound  to  specify  them  in  its 
pleadings.  But  having  done  so,  specifying  some,  without 
alleging  that  any  others  were  kept  by  plaintiffs,  the  jury  should 
not  have  been  permitted  to  consider  any  except  those  specified. 

The  other  instructions  we  need  not  notice.    Upon  the  return 
Ax.  Dm.  Voc  lxxxi-m 


Digitized  by  VjOOQIC 


680  TiAKBB^B  HsiBs  if.  Yxaksb's  HxnuL    [Kentoflkji 

of  the  oaii0e  fbe  defendant  Bhoold  be  pennitted,  if  it  chooeeB, 
to  amend  it8  answer. 

The  judgment  is  leveisedi  and  the  cause  remanded  tot  a 
new  trial,  and  other  proceedings  consistent  with  this  opinion. 


DT  DBQBiFTKnr  ov  FROPmaT,  in  poUpy  ol  iimmwet^  sot  hM 
when:  See  J^ermm  /m.  Co.  ▼.  Ooiheal^  22  Am.  I>eo.  Wi  note  to  Jbtnlar  ▼. 
JBinalm.  Co.,  1616.402. 

liMrr  ov  EuuuTiaw  oh  Ivbubbd  Tmanart  is  sot  noh  ■Iknation  M«vQidi 
the  inramioe:  OMk  t.  Nem  Bnglmd  eie.  Im.  Ox,  SS  Am.  Dea  44^  tod  note 
68. 

AunrAziov  ov  ImnmiD  FsoraarT,  wben  ttftoida  polioj:  See  Mmrkom  t. 
TVMMMae  eCo.  /m.  Ooi,  59  Am.  Deo.  290^  ead  note  treeting  the  nl^eol  a* 
length;  Power  r.Oeemlm.  Co.,  9&JA.eU. 

AumKAsmoas  or  Iksusxd FRomaT, when doeo notsfoid pdUoy:  Jaekttm  r. 
Mom.  MuL  F.  /hi.  Co.,  S4  Am.  Deo.  69^  end  note  78;  Morrimm  t.  Temetm 
tie,  /hi.  Ox,  59  Id.  299,  end  note  oiting  the  pnndpel  oeie  «t  p.  806.  An  ex- 
eontoryoontnot  for  the  nleol  the  inmed  property  doeenotaToid  the  policy 
if  the  aenred  retdne  the  title:  ffmmnti  t.  Qmmia  Im.  Ox,  64  Wii.  S4^  dting 
the  prinoipel  OMO. 

Aunrinoir  of  Qini  of  Two  Homm  ineored  in  the  nme  polioy,  but  Tafaied 
end  inmired  eepenttely,  aToida  the  poBqr  only  aa  to  the  houae  alienated: 
Clarh  ▼.  NewAgkmd  etc  Im.  Oo.f  68  Am.  Dea  44.  Undnr  anoh  oiionm- 
■tanoea,  in  oaae  the  inaoranoe  iaoaa  houae  and  good%  an  alienation  of  the 
honae  doea  not  aToid  the  poBqr  on  the  gooda:  AWkm  t.  Pkemba  Im.  (kk,  8 
DilL  486,  dting  the  prine^  caae. 

EzoiPTioH  AS  to  BzTRABASAUXKni  BoKS  doea  ttot  proteotinaorerwheni 
See  Lawubmy  r.  Proiectiom  /m.  Oo^  21  Am.  Deo.  686;  Oatm  t.  Madimm 
ComU^  MtU.  /m.  Co.,  66  Id.  860;  but  aee  Jfooiv  t.  iVoMftM /m.  Ox,  48  U. 
614^  and  note  621. 

VaMLuanABY  Proof  of  Lost  made  by  the  inaored  in  aooofdanoe  with  the 
oonditjona  of  his  policy,  ia  adnriaaihle  in  e?idenoe  on  the  qneetion  ol  amonnl 
ol  loaa:  Moore  t.  Pniectim  Im.Oo.f4S  Am.  Deo.  614. 

iHSEBDonoK  OH  Mattds  HOT  DT  BynuDTOB  18  Bbbobx  Siote  T.  aUtreih^ 
61  Am.  Deo.  869;  I>M09tei  T.  rotiois  60  Id.  660;  JBcMM  T.  JfMtfi^  ^ 
CkMet  T.  Mtrrid:,  66  Id.  816^  and  note  826;  ilnd^T.  Bodmam,  Tlld.  688, 
and  note  686;  ilUoM  ▼.  ObfcA,  Id.  686;  Bbete^r.  Brooke,  TLtn^ 
B*JLr.  Oeorgep  U.  289. 


Ybakbb's  Heibs  V.  Ybakbb's  Hsnui 

[4  MXTCALFI,  81.] 

OJkXvat  Inhxbzt  Lavini  in  Kentoeky;  bat  an  alioi  friend  yrho  has 
reaided  within  the  atete  two  yeara  ia  entitled  te  Teoeire.  hold,  and  paai 
any  right  to  land  within  the  oommonwealth  dnring  the  oontlnnanoe  ol 
hia  reaidenoe  after  that  period. 

A8  TO  QovEBmoKT  Maxiho  Thsm  take  effect  not  merely  from 
the  day  of  ratification,  bnt  from  the  date  of  their  ezecntion,.  nnleaa  they 
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oonteln  stipulations  to  the  oontnury.  Bat  where  they  affeot  hidhridnal 
rights^  the  latification  of  the  treatj  most  be  deemed  its  date. 

Tbmatt  d  Fabamouiit  to  Statb  Law,  and  th^  latter  most  yield  to  the  ex- 
tent of  its  oonflict  with  the  treaty,  bat  it  is  void  only  so  to  as  it  oon- 
trarenes  the  constitution,  laws,  or  treaties  of  the  federal  government. 

Whirb  Trbatt  iNVESTa  AuBNB  with  an  interest  in  lands,  in  oertain  cases^ 
provided  it  is  asserted  within  three  yean  after  the  rig^t  aoonies,  then 
n^  is  inviolable  daring  sach  time^  but  after  this  the  state  may  deny 
snoh  ri^t  to  that  dass  of  ] 


The  apinion  containB  the  lactiL 
Oeorge  B.  Kvaleadj  for  the  appellants. 
Jf  .  C.  JolM9onj  tost  the  appellees. 

By  Ck>iirty  SnTEs,  C.  J.  Peter  Yeaker,  a  natiye  of  Switier- 
land,  many  years  ago  removed  to  and  became  a  naturalized 
citizen  of  the  United  States.  He  died  in  Woodford  County  in 
this  state,  in  July,  1868,  the  owner  of  a  considerable  estate  in 
said  comity,  consisting  of  land,  slaves,  and  personalty.  He 
left  a  widow,  a  native  of  this  comitiy,  but  no  children,  and  aU 
of  his  kindred,  at  the  time  of  his  death,  were,  and  so  £Bur  as 
the  record  shows  continue  to  be,  foreigners  and  citizens  of 
Switzerland. 

In  1859  proceedings  were  commenced  for  a  sale  and  distri- 
bution of  tiie  estate  between  the  widow  and  kindred  of  the 
intestate,  and  the  circuit  judge,  having  decided  that  the  latter 
were  not  entitled  to  any  part  of  the  realty,  they  have  prose- 
cuted this  appeal. 

At  common  law  an  alien  could  not  inherit  land,  and  such 
has  been  and  is  still  the  law  in  Kentucky,  except  so  far  as  it 
has  been  modified  by  statute.  It  was  determined  at  an  early 
day  by  this  court  that  aliens  could  not  inherit  land  in  this 
state:  HwU  v.  Waimickej  Hardm,  61;  White  v.  WhUe,  2  Met. 
187. 

By  an  act  of  1800  (1  Morehead  &  Brown's  Digest,  112),  an 
alien  friend,  residing  in  this  state  two  years,  was  entitled  to 
receive,  hold,  and  pass  any  right  to  land  within  the  common- 
wealth during  the  continuance  of  his  residence  after  that 
period;  and  this  provision  was  substantially  embodied  in  the 
Revised  Statutes,  1  Stanton,  239.  But  as  neither  of  appel- 
lants were  residents  of  Kentucky  at  the  time  of  Yeaker's 
death,  no  benefit  accrued  to  them  under  this  statute. 

Indeed,  it  is  admitted  that,  unless  they  can  claim  under 
certain  treaty  regulations  between  the  foreign  state  of  which 
they  are  citizens,  and  the  United  States,  the  judgment  of  the 
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drooit  ocmrt,  dedaiing  the  widow  entitled  to  the  land,  cannot 
be  distorbed.  And  it  therefore  becomes  necessary  to  consider 
and  determine  the  scope  and  effect  of  the  treaties  relied  on. 

The  first  treaty  between  the  United  States  and  the  Swiss 
Confederation,  to  which  we  have  been  referred,  was  ratified  on 
the  3d  of  May,  1848,  and  is  foond  in  the  United  States  Stat^ 
ntes  at  Large  for  that  year. 

Among  other  stipulations  it  contains  the  following:- 

'^Abticlb  2.  I^  by  the  death  of  a  person  owning  real  prop- 
erty in  ttie  territoiy  of  one  of  the  high  contracting  parties, 
such  property  should  descend  either  by  the  laws  of  the  coun- 
try or  by  testamentary  disposition  to  a  citizen  of  the  other 
party,  who,  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  retain  the  actual  possession  of  such  property,  a 
term  of  not  less  than  three  years  shall  be  allowed  to  him  to 
dispose  of  such  property,  and  to  collect  and  withdraw  the 
proceeds  thereof^  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  country  in  which  such  real  property  may 
be  situated." 

By  the  third  article  it  is  provided  that  said  treaty  shall  re- 
main  in  force  for  twelve  years  fiK>m  its  date,  and  fturther,  until 
the  end  of  twelve  months  after  either  government  shall  have 
given  notice  of  its  intention  to  terminate  the  same. 

The  second  treaty  seems  to  have  been  signed  in  November, 
1850,  but  was  not  ratified  until  November,  1856:  U.  8.  Stats, 
at  I^urge,  1855.  The  official  proclamation  of  the  president, 
making  it  public  as  a  law,  speaks  thus  of  the  treaty,  the  period 
of  its  execution,  and  the  amendments  to  the  same: — 

'' Whereas,  a  general  convention  of  Mendship,  reciprocal  es- 
tablishments,  commerce,  and  for  the  surrender  of  fugitive 
criminals,  between  the  United  States  of  America  and  the  Swiss 
Confederation,  was  concluded  and  signed  by  their  respective 
plenipotentiaries  in  the  city  of  Berne  on  the  twenty-fifth  day 
of  November,  1850;  which  convention  as  subsequentiy  amended 
by  competent  authorities  of  the  respective  governments,  and 
being  in  the  English  and  French  language,  is,  word  for  word, 
as  follows,''  etc 

The  stipulations  of  this  treaty  in  r^ard  to  tiie  subject  now 
under  consideration  read  thus: — 

'^Abticlb  5.  The  citizens  of  each  one  of  the  contracting 
parties  shall  have  power  to  dispose  of  their  personal  property 
within  the  jurisdiction  of  the  other  by  sale,  testament,  dona- 
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Hon^  or  In  other  manner;  and  fheir  heirs,  whether  by  teeta- 
menty  or  ab  intestatOf  or  tiieir  sacceseorsy  bemg  citizens  of  the 
other  party,  shall  snoceed  to  the  said  party,  or  inherit  it,  and 
they  may  take  possession  thereof,  either  by  themselves  or  by 
others  acting  for  them;  they  may  dispose  of  the  same  as  they 
may  think  proper,  paying  no  other  charges  than  those  to  which 
the  inhabitants  of  the  coontiy  wherein  the  said  property  is 
sitoated,  shall  be  liable  to  pay  in  a  similar  case.  In  the  ab- 
sence of  sach  heir,  heirs,  or  other  successors,  the  same  care 
shall  be  taken  by  the  authorities  for  the  preservation  of  the 
properly  that  would  be  taken  for  the  preservation  of  the  prop- 
erty of  a  native  of  the  same  country,  until  the  lawful  propri- 
etor shall  have  had  time  to  take  measures  fixr  possessing 
himself  of  the  same. 

^The  foregoing  provisions  shall  be  applicable  to  real  estate 
situated  in  the  states  of  the  American  Union,  or  within  the 
cantons  of  the  Swiss  Confederation,  in- which  foreigners  shaU 
be  entitled  to  hold  or  inherit  real  estate. 

^But  in  case  real  estate  situated  within  the  territories  of  one 
of  the  contracting  parties  should  foil  to  a  dtisen  of  the  other 
party,  who^  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  hold  such  property  in  the  state  or  in  the  canton 
in  which  it  may  be  situated,  there  shall  be  accorded  to  the  said 
heir  or  other  successor  such  term  as  the  laws  of  the  state  or 
canton  will  permit  to  sell  such  property;  he  shall  be  at  liberty 
at  all  times  to  withdraw  and  export  the  proceeds  thereof  with- 
out difficulty,  and  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  country  in  which  the  real  estate  may  be 
situated.'' 

I^as  is  contended  by  appellants,  this  last  treaty,  by  relation 
back  from  November,  1856,  the  day  of  its  exchange  and  ratifi« 
cati<m  by  the  contracting  powers,  took  effect  and  became  the 
law  of  the  land  from  November,  1850,  the  day  of  its  date,  without 
regard  to  the  period  or  periods  when  the  amendments  referred 
to  in  the  proclamation  were  agreed  upon  and  adopted,  we  con- 
fess there  is  difficulty  in  avoiding  the  conclusion  that  appel- 
lants, under  the  articles  cited,  have  an  interest,  to  some  extent, 
in  the  real  estate  of  their  deceased  relative. 

The  constitution  of  the  United  States,  in  the  second  section 
of  article  6,  declares  that  ^^this  constitution  and  the  laws  of 
the  United  States,  which  shall  be  made  in  pursuance  thereof^ 
and  all  treaties  made,  or  which  shall  be  made,  under  the 
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authority  of  the  United  States,  shall  be  the  sapreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding." 

The  treaty  before  us  seems  to  haye  been  made  with  due 
solemnity  between  the  contracting  parties,  adopted  and  rati- 
fied by  the  proper  authorities,  and  proclaimed  as  the  law  of 
the  land  by  the  President.  Its  provisions  with  regard  to  real 
estate  appear  to  have  been  carefully  drawn,  with  an  eye  to  the 
rights  of  the  several  states,  and  their  local  regulations,  respect- 
ing such  property  within  their  boundaries,  and  give  to  the 
subjects  of  the  Swiss  Confederation  only  the  share  of  the  pro- 
ceeds of  the  realty,  when,  by  the  laws  of  any  state,  they  are 
forbidden  from  holding  the  realty  itself. 

It  may  be  said  to  be  the  well-settled  doctrine  in  relation  to 
treaties,  that  as  to  the  governments  making  them,  they  take 
effect,  not  merely  from  the  day  of  ratification,  but  firom  the 
date  of  their  execution,  unless  they  contain  stipulations  to  the 
contrary:  Wheaton's  International  Law,  866;  1  Kent's  Com. 
170;  UnUed  States  v.  Beyne$,  9  How.  148,  289.  But  the  rule 
seems  to  be  otherwise  where  individual  rights  are  to  be  afiected 
thereby,  as  settled  by  the  supreme  court  in  the  case  of  United 
States  V.  Arredandoj  6  Pet.  694,  In  regard  to  that  point  which 
was  then  raised,  the  court,  in  speaking  of  the  treaty  then  imder 
consideration,  say:  '^That  it  may,  and  does  relate  to  its  date 
as  between  the  two  governments,  so  fax  as  respects  the  rights, 
of  either  imder  it,  may  be  imdoubted;  but  as  respects  individ- 
ual rights  in  any  way  afiected  by  it,  a  very  difierent  rule  ought 
to  prevail."  And  in  the  next  sentence,  after  remarking  that 
the  point  was  not  new,  state  that  in  regiutl  to  individual  rights 
the  rule  is  that  the  ratification  of  the  treaty  must  be  deemed 
its  date. 

Admitting,  however,  that  the  rule  contended  for  in  this  case 
was  the  correct  one,  it  is  extremely  questionable  whether  this 
court  could  say,  in  view  of  the  proclamation  of  the  President, 
0upra,  that  the  articles  of  the  treaty  relied  on  by  appellants  in 
support  of  their  claim  constituted  any  part  of  the  original 
treaty  when  signed. 

It  seems  that  the  original  document  was  signed  in  Novem- 
ber, 1850,  but  it  further  appears  that  it  was  subsequently 
amended.  Now,  what  amendments  were  made,  or  when,  does 
not  appear.  For  aught  that  appears  to  the  contrary,  the  very 
articles  upon  which  the  appellant  founds  his  claim  may  have 
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been  the  only  amendments  made,  and  thej  may  haye  been 
inserted  long  after  Yeaker's  death  and  the  acomal  of  the 
widow's  right  And  in  view  of  this  state  of  uncertainty  as  to 
when  the  articles  referred  to  were  embodied,  it  would  be 
difficult  to  say  they  were  in  force  when  Yeaker  died.  But 
this  point  need  not  now  be  decided,  inasmuch  as  the  treaty, 
for  the  reason  heretofore  stated,  so  feur  as  Mrs.  Yeaker's  rights 
are  concerned,  did  not  go  into  effect  until  1855,  when  it  was 
ratified. 

The  treaty  of  1848,  in  our  opinion,  is  likewise  insufficient  to 
uphold  appellant's  claim  to  an  interest  in  the  property  now  in 
dispute:  because  (1)  it  may  be  seriously  doubted  whether  the 
second  article  of  said  treaty  intended  to  confer  upon  the  citizens 
of  the  Confederation  any  right  to  real  estate  or  its  proceeds, 
unless  the  land  was  situate  within  the  territories  of  the  United 
States,  that  is,  the  districts  of  country  known  as  ^^territories" 
and  distinguished  from  the  states. 

The  language  is,  ''If,  by  the  death  of  a  person  owning  prop* 
erty  in  the  territory  of  one  of  the  high  contracting  parties, 
such  property  should  descend,*'  etc. 

The  doubt  mentioned  arises,  not  only  because  of  the  equivo* 
cal  language  thus  used  to  describe  the  district  of  country  in 
which  the  proposed  right  of  succession  or  inheritance  was  to  be 
conferred;  but  also  from  the  fact  that  the  treaty  of  1855,  in 
reference  to  the  same  matter,  is  8i)ecific  and  distinct  in  extend- 
ing this  right  to  land  within  the  states  of  the  Union,  and  also 
in  providing  for  any  conflicting  state  or  local  legislation, — thus 
showing  that  the  contracting  parties  themselves  deemed  the 
right  conferred  by  the  previous  treaty  as  not  distinctiy  extended 
to  the  states. 

But  waiving  the  question  arising  upon  a  pn^r  construction 
of  the  language  of  the  treaty  in  regard  to  the  point  suggested, 
and  giving  full  effect  to  the  provision  as  contended  for  by 
appellants,  still  they  are  precluded  from  the  interest  claimed 
by  lapse  of  time. 

We  have  seen,  and  it  is  admitted,  that  by  the  law  of  Ken- 
tucky appellants  could  take  no  interest  in  the  realty  of  their 
deceased  relatives.  It  is  also  well  known  that  by  the  statutes 
of  descent  (1  Stanton's  ed.  420)  the  widow,  in  this  case,  took 
the  entire  real  estate.  This  being  the  law  of  this  state,  it  was 
in  frill  force  and  effect,  so  far  as  the  parties  hereto  are  con- 
cerned, except  as  restricted  by  article  2  of  the  treaty  of  1848. 
To  the  extent  of  its  conflict  with  said  treaty  it  must  give  wayg 
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because,  by  the  constitational  provision,  Mfpra,  the  treaty  is 
regarded  as  paramoant  to  the  state  law.  The  law  of  the  state 
refuses  all  rights  to  appellants  at  9^j  and  all  times;  the  treaty, 
however,  invests  them  with  an  interest,  provided  it  is  asserted 
within  a  period  of  three  years  after  the  right  accmes;  or  rather, 
it  forbids  any  law  limiting  their  right  of  recovery  to  less  than 
three  years,  the  e£fect  of  which  is  to  permit  any  restriction  by 
state  legislation  against  such  recovery,  which  will  not  interfere 
with  the  right  for  that  period.  The  state  law  was,  therefore, 
so  affected  by  the  treaty  as  to  become  inoperatiye  for  a  period 
of  three  years,  but  no  further, — it  being  a  well-settled  rule 
that  when  a  state  law  is  deemed  unconstitutional,  because  op- 
posed to  the  oonsiitution,  laws,  and  treaties  of  the  federal  gov- 
ernment, it  is  only  void  so  fiur  as  it  contravenes  the  constitution, 
laws,  or  treattee.  Beyond  the  three  years,  the  period  within 
whic^  foreigners  may  claim  such  interest,  there  is  no  contra- 
vention, because  there  is  nothing  forbidding  the  state  legisla- 
tion which  denies  the  right  to  that  class  of  persons  after  that 
time. 

It  seems  to  us,  therefore,  that  no  error  was  committed  by  the 
circuit  court  in  giving  all  the  proceeds  of  the  land  to  the 
widow^ — appellants  having  permitted  more  than  three  years 
after  Yeaker's  death  to  elapse  before  they  brought  their  suit 
or  asserted  their  right. 

Judgment  affirmed. 

AuxN  OAJUfOT  Take  cm  Hmji  Dowmk  m  ELxnraoKT:  AUberrf  t.  Hmh 
tbUf  83  Am.  Deo.  646»  and  note  660.  Bat  an  alien  may  inherit  lands  la 
Looinana:  Duke  qf  Rkkmmi  ▼.  Mib^  36  Id.  613;  and  aa  to  th«ir  ri^^t  to 
take  landa  generally,  aee  dtationa  in  notes  to  these  oases;  MeCkmagkam  t. 
McOlenof^^  47  Id.  682. 

Trxatt  o  Svtremm  Law  of  Lahis  and  obUgatosy  on  all  departmenti  ol 
the  gorernment,  and  on  parties  litigating  in  ths  oovrts:  JSbwBff  t.  JbimMH 
46  Am.  Dea  416. 

Emor  or  Triacts  as  Laws;  axd  F^noR  to  AmniL  Tmtu  nr  HiosnLi 
L1018LAT1011.— 1.  Natobb  or  Tbxatt  Qbuoatiovb.  —  A  treaty  is  primarily 
a  oompaot  between  independent  nations,  and  depends,  for  the  enf ofoement  of 
its  provisions,  on  the  honor  and  the  interests  of  the  governments  whioh  are 
parties  to  it.  If  these  fail,  its  infraction  beoomes  the  sabject  of  international 
reolamation  and  negotiation,  whidi  may  lead  to  war  to  enforce  them.  With 
this,  judicial  courts  haTenotiiing  to  do;  but,  aawiU  be  seen  below,  a  treaty  is 
alaw  of  the  land,  as  an  act  of  Congress  is,  idienever  its  provisioiis  preeoribe  a 
role  by  which  the  rights  of  the  private  citiien  or  BaVJect  may  be  determined: 
Head  Mone^  Caeee,  112  U.  S.  680^  608.  As  to  treaties  made  with  foreign 
eoontries  and  those  made  with  Indian  tribei^  tiiere  is  no  distinction;  for  a 
treaty  made  with  oar  native  Indian  tribes  hss  tho  same  effect  and  dignity  asa 
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treaty  wHh  a  fonign  and  indepandoit  nation:  Turner  r.  Amerkem  B.  Jf.  80' 
ddJrtSHeLean^SIO;  IForMifar  ▼.  <Sto«0  it/*  Oeoiyto,  6  Pet.  616;  e^filc^ 
Jb  ^f  0»m  QoOom  ^f  WUOoBff^  08  U.  &  198.  The  rauon  of  the  role  is  apper- 
•nU  In  tbis  ooontryy  a  treaty  «•  ■omething  more  than  a  contraoti  for  the 
federal  oomtitotioa  dedarea  it  to  be  the  law  of  the  land.  If  8o»  before  it  can 
beoome  a  law,  the  Senate,  in  whom  reete  the  anthority  to  ratify  it»  must  ann^ee 
to  il  But  the  Senate  are  not  required  to  adopt  or  reject  it  as  a  whole,  bat 
may  modify  or  amend  it.  As  the  individval  oitiien,  on  whoae  ri^^te  of  pttyp* 
erty  it  operatee^  haa  no  meana  of  knowing  anything  of  it  while  before  the 
Senate,  it  would  be  wrong  in  principle  to  hold  him  boond  I7  it»  aa  the  law  of 
llie  land,  nntil  it  waa  ratted  and  procUamed.  Andtooonatmethelawaoaa 
to  make  the  ratification  of  the  treaty  relate  back  to  ita  aigning,  thereby 
dhreating  a  title  already  Teated,  would  be  manifeatly  nnjnit^  and  ought  not  to 
be  aanotionedt  EaiMr  ▼.  Yvittr^  9  WalL  85. 

%,  Whdt  Tbsatub  Taxb  Bmor.  —It  ia  nndoabtedly  tme,  aa  a  principle 
of  Jnterpational  law,  that  aa  reapecta  the  righta  of  either  goyenmient  nnder  it» 
a  trea^  ia  oonaidred  aa  oonclnded  and  binding  from  the  dateof  itaaignatare. 
In  tide  r^gud,  the  exchange  of  ratificationa  haa  a  retroactiye  effbcti  confirm* 
iag  the  treaty  firam  ita  date.  Bnt  a  diflBnmnt  role  prerailB  where  the  treaty 
opecatee  on  indhridnal  ri^ta.  The  principle  of  relation  doea  not  apply  to 
ii|^  of  thia  character,  which  were  reated  before  the  treaty  waa  ratified.  In 
ao  fw  aa  it  affwta  them,  it  ia  not  conaidered  aa  ccnclnded  nntil  there  ia  an  ex- 
change of  ratification;  JToeer  ▼.  YfAer^  9  WaU.  84;  UtdUd  8iaie$  r.  Arre- 
dbMdb^  6  Frt.  749;  United  Statmr.  JU^im,  9  Baw^  137;  Dock  t.  Poliee  Jury 
^Oomeordkt,ld»  880;  Bffikm'e Leeeee t.  Biwm,  1  Waah.  0.  0.  843;  Sueoeethn 
qf  Mkkaei  Sektferf  18  La.  Ann.  118.  A  written  declaration,  annexed  to  a 
treaty  at  the  time  of  ita  ratification,  ia  aa  obligatory  aa  if  the  proHaion  had 
been  inaerted  in  the  body  of  the  treaty  itaelf:  Doe  v.  Braden,  16  How.  635; 
/»  Oe  Jfofter  ^  Jfe«V«>->  1  Bdm.  SeL  Oaa.  899. 

8.  Tuarr  as  Sufbhoi  Law  ov  Lavik — A  treaty  may  contain  proTirions 
which  oonlar  certain  ri^ta  npcn  the  dtiaena  or  anbjecta  of  one  of  the  nationa 
reaiding  in  the  territorial  limita  of  the  other,  which  partake  of  the  nature  of 
municipal  law,  and  which  are  capable  of  enforcement  aa  between  private  par- 
tiea  in  the  ooorta  of  the  coontry.  An  illnatration  of  thia  character  ia  f  onnd 
in  treetiea  which  regnlate  the  mntnal  ri^ta  of  dtiaena  and  anbjeeta  of  the 
ooBtraoting  nationa  in  regard  to  righta  of  property  by  deaoent  or  inheritance, 
when  the  indhridoala  concerned  are  aliena.  The  conatitation  of  the  United 
Statea  plaoea  anch  pro?iaiona  aa  these  in  the  aame  category  aa  other  laws  of 
oongreaa  by  ita  declaration  that  "this  oonstitation  and  the  laws  made  in  par- 
anance  thereof  and  all  treatiea  made,  or  which  ahall  be  made,  nnder  authority 
of  the  United  Statea,  ahall  be  the  sapreme  law  of  the  land":  Art  6.  See  also 
iibMeffT.  iVNNitoiN,46Am.I>eo.415;  iVMter  ▼.  ^eiliem, 2 Pet  258;  Twmerr. 
AmerktmBapMMiemomirpUfdon,6UcIjeesk,d^;  In  the  MaUer  qf  Meltger, 
lEdm.SeLCas.899;  fTftemT.fTa/i;  34  Ala.  288,  that  treaties  are  the  sapreme 
law  of  the  land.  A  self -execnting  treaty  requires  no  legislation  to  pat  it  into 
operation:  OpinUme  iif  Juetieee,  68  Me.  689;  and  conseqnently,  it  is  to  be  re- 
garded in  courts  d  justice  aa  equivalent  to  an  act  of  the  legidature  whenever 
it  opecatee  of  tteelf  without  the  aid  df  any  legislative  provision:  Foeierr.  Neil- 
aoa,  2  Pet  814;  In  lAe  Matter  qf  Meteger,  1  Bdm.  SeL  Oaa.  899.  But  when 
the  terma  of  the  atipulation  import  a  contract^  when  either  of  the  parties 
engage  to  perform  a  particolar  aot^  the  treaty  addreaaea  itaelf  to  the  political, 
not  to  the  judicial,  department;  and  the  legidature  Uiuat  execute  the  contract 
before  it  can  become  a  rale  for  the  court:  Foeter  v.  NeUmm.  2  Pet  3|4.    A 
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treaty  i«  1^  supreme  Uw  of  the  land  enlywhen  the  tareaty-makiiig  power  oaa 
eerry  it  hito  elfect.  Hiiis,  both  in  this  omuitry  and  in  England,  money,  when 
required  by  treaty  to  be  paid,  cannot  be  disboraed  withont  legislatiTe  anthor- 
ity.  Ther^ore  a  treaty  idiioh  atipalatea  for  the  payment  of  money  nnder- 
takea  to  do  that  which  the  treaty-making  power  cannot  do^  and  the  treaty, 
conaeqaently,  cannot  be  the  sopreme  law  of  the  land.  The  action  of  Congren 
is  necessary  to  giro  it  cffBot:  Tuner  r.  Ameriean  BaptUi  MMtmarp  Ufdon,  ft 
McLean,  844. 

4.  Trmmtt  QyiitRnwBi  Awtiuidjuit  Fkdmeal  ahd  Shatb  SrAwmas  JJanen^ 
Mm  T.  Lpnkam,  100  IT.  8.  488;  Zenes  qf  Chrdtm  r.  Kerr^  1  Wash.  0.  0. 
822;  IMer  r.  Bamden,  I  ^me,  66;  Baier  r.  OU^  qf  PorOcmi,  6  Saw. 
606;  Pamitt  OMmem  Caatf  6  Id.  849L  Under  section  10^  article  1,  of  the  oon- 
■titQtion  of  the  United  States,  and  section  2;  article  %  the  treaty-making 
power  has  been  snrrendered  by  the  states  to  the  national  government,  and 
Tested  in  the  President  and  Senate  of  the  United  States.  The  stipolationr, 
therefore^  in  a  treaty  between  the  United  States  and  a  foreign  nation,  are 
paramoont  to  the  pnmsions  of  the  constitation  of  a  partioolar  state:  Lnme 
qf  Qcrdurn  r.  JCerr,  1  Wash.  O.  O.  822;  and  a  state  has  no  power  to  interlere 
with  or  in  any  way  limit  the  operation  of  a  treaty  of  the  United  States: 
Baker  r.  C%  qf  PorUmdf  6  Saw.  666.  The  principle  that  any  pronsion 
el  a  state  constitation,  or  state  law  in  conflict  with  a  foreign  treaty, 
is  Toid,  has  been  i^^plied  in  California  and  Oregon  to  the  treaty  between  the 
United  States  and  China,  of  Jnne  18, 1868.  This  treaty  reoogniaes  tiie  ri^t 
of  dtiaens  of  China  to  emigrate  to  the  United  States  for  porposes  of  cori- 
twity,  trader  and  permanent  residence;  and  provides  that  Chinese  snbjects 
residing  in  tiie  United  States  shall  enjoy  the  same  privfleges,  immnnities, 
and  exemptions  in  respect  to  travel  and  residence  as  may  be  enjoyed  by  tho 
dticens  or  subjects  of  the  most  favored  nation:  See  articles  5  and  6,  16  U.  S. 
Stats.  740.  This  treaty  has  been  pnmoonced  valid;  and  section  2  of  artide 
19  of  the  constitation  of  Cslifomia,  providing  that  no  corporation  formed 
nnder  the  laws  of  the  state  shall,  directiy  or  indirectly,  in  any  capacity,  em* 
ploy  any  Chinese  or  Mongolian,  and  reqairing  the  l^gislatare  to  pass  sadi 
laws  as  may  be  necessary  to  enforce  the  provision,  has  been  held  to  be  in  con- 
flict with  the  sections  named  of  said  treaty,  and  void.  SotheactdFefaraaiy 
18,  1880,  Penal  Code  CsL,  sees.  178, 179;  to  enforce  said  article  of  the  con- 
stitation making  it  an  offense  for  any  officer,  director,  agents  etc.,  of  a  cor* 
poration  to  employ  Chinese,  has  been  held  to  violate  said  treaty,  and  to  be 
void:  Parfoe^s  Chihie$e  CoMt^  6  Saw.  849.  So  in  a  legisUtive  act  of  the  state 
of  Oregon,  which  prohibited  the  employment  by  contractors  of  Chinese  npon 
street  improvements  or  public  works,  bat  permitted  aU  other  aliens  to  be  so 
employed,  was  held  to  be  in  conflict  with  sidd  treaty,  which  secores  to  the 
Chinese,  resident  here,  the  same  right  to  be  employed,  and  labor  for  a  living, 
as  the  subjects  of  any  other  nation,  and  therefore  void:  Baker  v.  Ctty  qf 
Partlandf  5  Id.  666.  The  adoption  of  a  treaty,  with  the  stipulations  of  which 
the  provinons  of  a  state  law  are  inconsistent,  is  equivalent  to  a  repeal  of 
such  law:  Fisher  v.  ffamden,  I  Paine,  65.  A  treaty  between  the  federal 
government  and  a  foreign  country,  giving  citizens  of  such  country  the  right 
and  power  to  take  lands  by  descent^  and  to  hold  them,  in  this  country,  over- 
rides aU  state  legislation  to  the  contrary:  Eutt  v.  KuU,  37  Hun,  476;  Hauen- 
etein  v.  Ljfnham,  100  U.  S.  488.  And  this  ought  to  be  true,  becanse  the  con- 
stitution, laws,  and  treaties  of  the  United  States  are  as  much  a  part  of  ths 
law  of  every  state  as  its  own  local  laws  and  constitntum:  See  case  last  d^t 
p.  490. 
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0.  Fofwoa  ov  GmoBias  oTut  TBSAnn— Gmcoian  mat  ABioain— 
Caswum  ow  Tbbatt  ajxd  Vwdwral  Statutis.— While  trmtiM  «re,  iiiid«r 
the  ooDfltitiitioiiy  the  ■npreme  Uw  of  the  land,  eo  alao  are  the  aoU  of  Con* 
greii.  The  langnage  of  the  oonititatian  ia;  "Thia  ooinatitttti<m  and  the  lawa 
made  in  pofaoanoe  thered  and  all  treatiea  made,  oriHiioh  ahaU  be  made^ 
fuider  ajothotity  of  the  United  States,  shall  be  the  snpreme  law  of  the  land"! 
Art  d.  An  aot  of  Congress,  then,  is  as  mnch  a  snpreme  law  of  tbe  land  as 
a  treaty.  Th&y  are  placed  on  the  same  footing  and  no  preferenoe  or  snperi- 
evity  18  given  to  one  over  the  other:  6  Opinions  of  Attomey-Qeneral,  840. 
There  is  nothing  in  the  constitation  idiioh  assigns  different  ranks  to  treaties 
and  to  stafcntes.  The  constitation  itself  is  of  higher  rank  than  either  by  the 
▼«7  straotore  of  the  government.  A  statate  not  inconsistent  with  it  and 
a  treaty  not  inconsistent  with  it»  and  relating  to  subjects  within  the  scope  of 
the  treaty-making  power,  seem  to  stand  on  the  same  level  and  to  be  of  equal 
validity:  13  Opinions  of  Attorney-General,  367.  The  constitation,  therefore^ 
gives  a  treaty  nosaperiority  over  an  act  of  Congress,  for  as  an  act  of  Congress 
may  be  repealed  or  modified  by  an  act  of  alater  date^  so  is  there  nothing  in  a 
treaty  which  makes  it  irrepealable  or  anchangeable,  nor  is  there  anything  in  its 
ewsentisi  character  or  in  the  branches  of  the  government  by  which  the  treaty  is 
made^  which  gives  it  this  saperior  sanctity:  Head  M<mey  Caaes^  112  U.  S.  580^ 
599.  From  this  view  of  the  eqoal  aathority  of  treaties  on  the  one  hand,  and 
acts  of  Congress  on  the  other,  it  follows  that  the  earlier  in  date  will  yield  to 
the  later;  that  a  treaty  made  sabseqoently  to  the  passage  of  an  act  by  Con- 
gress will  repeal  snch  act  so  ^  as  there  is  any  conflict  or  inconsistency 
between  them;  and,  conversely,  a  law  passed  by  Congress  snbseqaently  to 
the  making  of  a  treaty  has  the  same  effect  apon  the  treaty.  And  this  is  the 
view  taken  by  the  coarts  in  UniUd  SkUea  v.  7^  Schooner  Peggy,  1  Cranoh, 
103^  where  a  French  schooner  was  ^ptnred,  libeled,  and  condemned  as  a 
lawful  prise  nnder  the  statate,  anu  while  tiie  case  was  on  appeal  to  the 
•npreme  coort^  a  treaty  was  entered  into  with  France^  changing  the  role  of 
law  in  application  to  captures,  so  that  under  it  the  vessel  would  not  have  been 
condemned.  The  treaty  was  held  to  annul  the  law  under  which  the  vessel 
was  condemned;  and  though  admitting  the  condemnation  to  have  been  lawful 
when  made^  the  court  ordered  the  vessel  to  be  restored.  In  Foeierr,  NeSUtm, 
%  Pet  263,  Marshall,  C.  J.,  said  that  a  treaty  was  "to  be  regarded  as  equiv- 
alent to  an  act  of  the  legislature  whenever  it  operates  of  itself  without  the 
aid  of  any  legislative  provision,''  and  affirmed  the  doctrine  that  a  treaty  may 
repeal  a  law  of  Congress:  See  also  6  Opinions  of  Attomey-Oeneral,  293. 
The  converse  rule  that  Congress  may  abr<>gate  a  treaty  has  been  repeatedly 
held:  Ropee  Hair.  CUndk,  8  Blatchf.  804;  United  States  v.  Tcbaeeo  FaOiofy,  1 
DilL  264;  Uwied  Statee  v.  McBra^neg,  104  U.  S.  621,  623;  The  Cfharotee  To- 
baeeo,  11  WalL  616;  Whitney  v.  Jtobertaon,  21  Fed.  Bep.  666;  6  Opinions  of 
Attomey-Oeneral,  346;  13  Id.  367. 

In  Head  Money  Oaaee,  112  U.  S.  680,  BliUer,  C.  J.,  said:  "The  precise 
question  involved  here,  namely,  a  supposed  conflict  between  an  act  of  Con- 
gress imposing  a  customs  duty,  and  a  treaty  with  Russia  on  that  subject  in 
foroe  when  the  act  was  passed,  came  before  the  circuit  court  for  the  district 
of  Massachusetts  in  1866.  It  received  the  consideration  of  that  eminent 
jurist,  Mr.  Justice  Curtis,  of  the  court  named,  and  who  in  a  vory  learned 
opinion  ezhansted  the  sources  of  argument  on  the  subject,  holding  that  if 
there  were  such  a  conflict  the  act  of  Congress  must  prevail  in  a  judidai 
forum:  Taylor  v.  Morton^  2  Curt  464.  And  Mr.  Justice  Field,  m  a  very 
feoent  case  in  the  ninth  circuity  that  of  Ah  Lung,  18  Fed.  Rep.  28,  on  - 
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writ  of  kabea$  emfui^  his  Adirered  aa  opinioii  anstaiiiiiig  the  nma  doetriiM 
in  refennod  to  a  ttetate  regnlatfaig  the  immigratioxi  of  OhmoM  mibjaote  into 
this  ooontry.  In  the  OUmitm  BMge  Ca$e,  I  Woolw.  150,  160,  the  writer  of 
this  opinioQ  exptaeeed  the  seme  yiewi  m  did  Judge  Woodruff  on  full  oonnd- 
erAtion  in  Rope§  ▼.  OSmeh,  8  BlstohL  304;  and  Jndge  WaUace  in  the  same 
oirooit  in  Bartram  r.  RtAerimm,  15  Fed.  Rep.  212.  ....  In  short,  we  are 
of  opinion  that  so  far  as  a  treaty  made  by  the  United  States  with  any  for- 
eign nation  can  beoome  the  subject  of  jndkial  oognizance  in  the  oourtso^  this 
eountiy,  it  is  snbject  to  snch  acts  as  Congress  may  pass  for  its  enforoement, 
modifioation,  or  repeal. "  Bat  while  there  is  no  doabt  as  to  the  power  <^ 
Congress  to  pass  laws  oonflioting  with  existing  treaties,  the  ooort  will  not 
impnte  to  Congress  an  intentioa  to  yiolate  any  important  article  of  a  treaty 
with  afofdgn  power  nnlessthat  intention  be  clearly  and  nneqnivooally  mani* 
Issted,  and  the  language  of  the  law,  which  is  supposed  to  ocnstitute  the  viola- 
tioit  admits  of  no  other  reasonable  oonstruotion:  Re  Ckki  ii  On,  18  Id.  606. 
It  mnst  be  understood,  howerer,  that  in  the  execution  of  its  treaty  obliga> 
tiens  with  respect  to  property  claimed  under  foreign  laws,  the  government 
may  act  by  legislation  directly  upon  a  daim  preferred,  withdrawing  it  from 
further  consideration  of  the  courts  under  the  pcoririons  of  a  general  acts 
tifrter  T.  MeDowdl,  6  WalL  870. 

0.  Fbovdicb  oy  JumciAET  BiapauKum  Tmbatm.— Congress  has  no  power 
to  settle  rights  under  treaties  except  in  casee  purely  pcIiticaL  As  to  what 
eonstitutee  political  questions  respecting  treaties^  as  contradistingaished 
from  judicial  ones,  see  i>o0T.ilr«Kl0%  16  How.  086.  Whether  a  troaty  has 
been  Tiolated  by  oar  li^gislatinn  so  as  to  be  the  proper  occasion  of  oonqplaint 
by  a  foreign  gorsmment^  is  not  a  judicial  question.  To  tiie  courts,  it  is  sim- 
ply the  case  of  oonflioting  laws,  the  last  modifying  or  superseding  the  eariieri 
In  re  Ah  Lung,  18  Fed.  Bep.  28.  The  construction  of  them  is  the  peculiar 
province  of  the  jndidary  when  a  case  shall  arise  between  indiTidnals:  WUsom 
V.  WaUf  6  WalL  83^  80.  We  have  seen  that  a  treaty  may  confer  private 
rights  on  dtiaens  or  subjects  of  the  oootracting  powers  which  are  of  a  nature 
«o  be  enforced  in  a  court  of  justice^  and  when  such  ri|^  are  of  this  nature 
the  court  will  resort  to  the  treaty  for  a  rule  of  decision  for  the  case  before  it^ 
as  it  would  to  a  statute: /read  ifon^CoMi^  112  U.  a  600.  But  the  courts 
nave  no  power  to  question,  or  in  any  manner  to  look  into^  the  powers  or 
ri^ts  recognised  by  it  in  the  nation  or  tribe  with  whom  itwas  made:  Maidm 
V.  Ingerwoil,  6  Mich.  878.  So  the  courts  of  the  United  States  cannot  question 
the  power  of  the  other  party  to  a  treaty  to  do  certain  acts  when  he  has  besn 
treated  as  having  the  power  by  the  President  and  Senate:  Ihe  r.  Braden,  10 
How.  036;  FOlow  v.  BlaebmM,  10  Id.  866.  But  where  a  troaty  makee  no 
special  proviaicns  for  deciding  qusstions  of  individaal  identity,  thty  mnsl 
be  decided  bf  the  judicial  tribunals  of  the  couatrrx  iStodttfen  r.  WUkama^ 
Walk.  Ch.  180. 
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Babdbtown  and  Louisyille  Bailboad  Gompant 
V.  Metoalfb. 

L4  1UlCAlira,  199.] 
St  ov  KiJiTUua.1  CkXD^  Bzubldio  TmarrMP  to  bring  actiona  in 
tfaeir  own,  iiamM  withoat  joiiiizig  the  benefloiiriegy  has  not  changed  the 
mle  under  the  old  pvnotioe  pvoTiding  that  a  trustee  under  a  mortgage 
Bade  to  aeoure  the  payment  of  xdookj  to  others  ooold  not  soe  for  a  f  ore- 
dosnre  and  sale  without  making  the  entitk  qite  tru$t  parties. 

TO  MADiTAni  AonoH  nr  his  Owv  Kami,  withoat  joining  the 
O0iMt  qm  tnulf  under  seetion  87,  code  of  Kentnoky,  mnst  allege  or  show 
that  the  bsneftaiaries  are  nnmerons,  and  tiiat  it  is  impractioable'to  bring 
tiieni  betoe  the  ooort  within  a  reasonable  time. 

Whdt  TBUBxn  n  Bhticlbd  to  Sub  nr  his  Owv  Nau  withoat  joining 
the  benedoiaries^  it  is  enor  to  gire  him  judgment  for  the  moo^.  The 
ooort  should  reliiin  control  orer  it  for  the  benefit  of  those  entitled  to  it 

{Jbummoom  ov  OoBVOEixiair,  whwh»r  Pbitati  ob  Pubuo^  depends  upon 
the  purposes  for  which  it  was  fbnned»  and  the  powers  conferred  upon  it» 
and  not  upon  the  charaeter  of  its  stockholders.  It  does  not  alter  its 
chawMiter  that  the  state  or  the  United  States  ownsa  portion  of  its  stock. 

Wbnjm  ov  OovBfKUonoir  Wmatm  Aptlt  to  Chastibs  delegating  sovereign 
powers  to  corporations  do  not  depend  upon  the  questioa  whether  they 
are  public  or  ptirate.  Tbey  depend  on  the  character  of  the  powers 
confened,  and  the  purpoees  of  their  organmtion 

FHywiE  OP  RAniBOAT>  on  Ozhhr  Fbitatb  OonroBATiaif  to  take  private 
property  for  its  use^  being  a  delegation  of  sovereign  power,  mnst  be*con- 
■Imed  as  it  would  be  if  delegated  to  a  municipal  corporation;  whilst 
ih»  powers  of  private  and  public  corporations  with  respect  to  their  prop- 
er^ are  govenied  by  the  same  principles,  and  in  the  abeenoe  of  express 
provisions  of  law,  depend  upon  tiie  purposee  for  which  the  oorporatioo 
was  formed. 

GmnBAi^T  Pbtvati  OoBKttAXKnr  has  Thfi.tbi)  POwkr  to  do  whaterer 
may  be  necessary  to  execate  its  express  powers,  and  to  aooomplish  the 
purposes  for  which  it  was  formed. 

Bin"BAAT>  CoBFQRATiON  ExFBUSLT  AiTTHOBiZBD  to  borrow  money  with 
which  to  constmet  its  road,  bat  not  expressly  authorised  to  make  s 
mortgage  for  the  payment  of  snch  money,  has  an  implied  power  to  do  so, 
but  cannot  mortgage  its  corporate  existence,  or  any  prerogative  fran- 
chise conferred  upon  it.  The  right  to  build  and  use  the  road  is  not, 
however,  a  prerogative  franchise,  and  a  purchaser  under  the  mortgage 
would  take  the  road  snbject  to  the  terms  of  the  charter  designed  to  pro- 
tect the  public,  and  woold  be  fnUy  bound  thereby. 

ICmnoAox  bt  Railboad  Compaht  to  scoufs  money  borrowed  for  the  oon« 
strnotion  of  its  road  is  not  opposed  to  the  public  policy  of  Kentooky. 
This  is  indicated  by  the  general  course  of  li^slation  upon  the  subject. 

Wbbbb  Bailboad  Cobpobatioh  Volubtabilt  Mobtoaobi  its  Pbopkbti 
to  secore  money  which  it  is  expressly  authorised  to  borrow,  and  the  bond- 
holders invest  their  money  upon  the  &ith  d  the  mortgage^  this  ii  saf  • 
Aoient  to  take  the  case  out  of  the  rale  tiiat  a  tampike  road  cannot  be 
■old  for  a  general  debt  of  the  corporation. 

BHOumoH  ov  Dibbotobs  of  RiniBOAD  CoBPOBAHON  authorisng  a  mort- 
fige  of  "  the  road  and  its  property,  etc,**  is  snffloient  to  authorise  a 
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mortgige  of  the  "nilioad»  with  all  its  rij^ts  and  pririlflgAt,**  m  t 
was  nothing  to  which  the  phrase  ''etc'*  ooold  have  been  designed  to  ap- 
ply exoept  the  franohiss^  and  thefeCote  most  have  been  used  to  emfaraee 


EBCXLumm  ov  Dibboiqrb  ov  RAn.nniAi>  OoMFOMJaias  aathoriring  a  mort- 
gage €i  the  road  and  its  pttipstty  most  design  a  transfer  of  the  ri^^t  to 
operate  the  road. 

Wmmbm  MonaAOi  ov  IUniBOAi>  avp  its  'Bmomarr  antfaoriies  a  sale  npon 
lulore  to  pay  either  the  prindpal  or  interest  to  satisfy  ''the  amount 
ki«iii>>^  Mid  dne»"  hot  oontains  no  provision  that  the  prineipal  shall  be- 
eome  dn^  npon  a  failnre  to  pay  interest^  nntil  snch  prineipal  beoomes 
due,  the  bond-holdsrs  have  no  ri^t  to  insist  on  payment  of  it  by  fore- 
doi^ire  or  othenHse.  Bnt  they  have  a  ri^t  to  a  sale  for  the  interest 
dne;  and  if  the  property  is  divisible^  it  would  be  proper  to  order  a  sale 
.of  only  so  mnoh  as  mi^t  satisfy  the  amount  due.  If  itisnotsosoeptihle 
of  dmsiony  it  mnst  be  sold  or  leased  as  an  entirefy. 

fhBom  MoBiG^oi  ov  Rin.BOAP  axd  m  Ttucfnaerr  antfaoriies  a  ssle  npon 
lailnre  to  pay  either  the  interest  or  prineipal  "to  satisfy  the  amoont 
dalmed  and  dne,**  and  the  pitipeity  is  worth  mnoh  more  than  the  debt 
and  interest^  it  may  be  leased  at  paUio  anotibo,  for  the  shortest  term 
ttis*  will  bring  the  amount  dne^  and  aooruing  interest  snd  prine^al  as 
the  same  shall  beoome  due.  If  no  leases  ie  found,  thsn  it  may  be  eold 
absolutely,  the  company  to  elect  whether  or  not  the  pitipeity  shall  be 
eflsrsd  in  the  first  instance  for  a  term  of  yeai%  and  if  sdUl,  the  purchaser 
to  give  bond%  with  spprored  seonrity,  for  the  purchase  money,  indod- 
ing  the  accruing  interest  snd  principal,  and  a  lien  on  the  property  should 
lie  reeenred  as  additional  security.  If  leased,  the  lessee  should  be  re- 
quired to  giro  acorenant^  with  ^proved  security,  to  keep  in  good  repair 
tiie  road  and  property,  and  to  return  the  same  to  the  oonpany  at  the 
end  of  the  term  in  as  good  condition  as  it  may  be  whsn  reesKred.  An 
isfentory  of  the  property  ahould  be  filed  in  the  cease  end  declared  in  the 
decree  ordering  the  lease,  to  be  oondnsiTe  evidence  of  the  r**^«ttim  and 
Talne  of  the  property  at  the  time  of  the  leaeei 

Ths  opinion  statoB  the  teictB. 

Newman  and  WicVUffe^  ibr  the  appellant. 

EQiM  and  McKay ^  amd  Harlan  and  HafUm^  Jr^  fir  tba  ap- 
pellee. 

By  Coorty  Bulutt,  J.  The  appellant's  boaid  of  dixeoton 
was  aathorlKd  by  its  charter  to  borrow,  on  its  credit,  a  sum 
not  exceeding  fifty  thoosand  dollars.  The  board  authoriied 
its  president  to  borrow  thirty  thousand  dollars,  and  as  security 
therefor,  to  execute  a  mortgage  ^^upon  the  road  and  its  prop* 
erty,  etc."  The  president  executed  a  mortgage  to  the  appellee, 
Metcalfe,  as  trustee,  upon  '^the  said  railroad  with  all  its  rights 
and  privileges,"  to  secure  its  bonds  for  said  thirty  thousand 
dollars.  The  bonds  were  dated  January  1, 1860,  and  pajnablf 
ten  years  after  date,  with  interest  payable  semiannually. 
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In  September,  I860,  Metcalfe,  as  trustee,  filed  a  petition 
alleging  that  said  bonds  had  been  '^sold  to  divers  persons,'' 
and  that  the  appellant  had  failed  to  pay  the  interest  due  July 
1, 1860,  and  by  amended  petitions,  the  last  of  which  was  filed 
at  the  March  term,  1862,  he  alleged  that  three  other  install- 
ments of  interest  were  due  and  unpaid.  At  the  same  term  the 
court  rendered  a  judgment  that  Metcalfe  recover  of  the  appel- 
lant the  interest  then  due,  three  thousand  six  hundred  dollars; 
that  the  mortgage  be  foreclosed,  and  that  the  mortgaged  prop- 
erty be  leased  to  the  highest  bidder  for  a  term  of  eight  years, 
firom  January  1, 1862,  to  pay  to  Metcalfe  said  sum,  and  also 
the  interest  thereafter  to  accrue,  and  the  principal  when  the 
same  should  become  due;  and  if  no  one  would  lease  the  prop- 
erty on  those  terms,  then  that  it  be  sold  to  the  highest  bidder 
to  pay  said  principal  and  interest,  and  that  for  any  surplus  it 
might  bring,  the  commissioner  should  take  bonds  to  himself 
for  the  benefit  of  those  oonoemed.  From  that  judgment  this 
appeal  was  taken. 

A  demurrer  to  the  petition,  because  the  bond-holders  were 
not  parties  to  the  suit,  was  overruled,  and  presents  the  first 
question  to  be  considered. 

It  is  contended  that  Metcalfe  had  a  right  to  sue,  without 
making  the  bond-holders  parties,  under  section  88  of  the  code, 
which  declares  that  '*an  executor,  administrator,  guardian, 
trustee  of  an  express  trust,"  and  other  fiduciaries  therein 
mentioned,  *^may  bring  an  actum  in  his  own  name  without 
joining  with  him  the  person  ibr  whose  benefit  it  is  prosecuted." 

In  the  case  of  Andenan  v.  WatBon^  8  Met  509,  it  was  held 
that  a  guardian  cannot  sue  in  his  own  name  for  personal 
property  of  his  ward  unlawftilly  detained  by  another,  and  the 
court  said:  '^The  guardian  can,  and  could,  before  the  code, 
sue  in  his  own  name  upon  a  note  taken  by  him  for  money  of 
his  ward.  Under  section  80  of  the  code,  declaring  that  every 
action  must  be  prosecuted  in  the  name  of  tiie  real  party  in  in- 
terest, except  as  provided  in  section  88,  it  might  have  been 
necessary  to  sue  in  the  infant's  name  upon  such  a  note  but 
fi>r  the  provision  in  section  88  relating  to  guardians.  In  our 
opinion,  the  effSdct  of  section  88,  so  far  as  it  relates  to  guar^ 
dians,  is  to  enable  them  to  sue  as  they  could  have  done  before 
the  code,  without  joining  the  wards  in  the  action."  This  rea- 
soning applies  to  the  provisions  of  section  88  concerning 
trustees.  Under  the  old  practice,  a  trustee  could  sue  at  law 
Sor  property  to  which  he  held  the  legal  title-   Section  30  might 
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haTe  made  it  neoessaiy  to  bring  sobh  a  rait  in  the  name  of  tbe 
benefioiaiy,  bnt  &r  the  provision  in  eection  88.  So,  tmder 
the  old  practice,  the  trustee  might  sne  in  eqnily  without  mak- 
ing a  cestui  que  trutt  a  party,  in  oases  where  the  tmstee  was 
entitled  to  receive  and  hold  the  money  or  property  for  the 
benefit  of  the  cestui  que  trust:  Calvert  on  Parties,  212-21S. 
This  rule  might  have  been  changed  by  section  80,  but  for  the 
provision  in  section  88.  But  under  the  old  practice  a  trustee, 
under  a  mortgage  made  to  secure  the  payment  of  money  to 
others,  could  not  sue  for  a  foreclosure  and  sale  without  mak- 
ing the  cestuU  que  trust  parties:  Story's  Bq.  PL,  sec.  201. 
And  in  our  opinion,  the  framers  of  the  code  did  not  intend  to 
give  right  to  such  a  trustee.  The  cases  of  McClanahan  v. 
BeaOeyj  17  B.  Mon.  Ill,  and  NewfoH  v.  Taylor,  16  Id.  781, 
are  cases  in  which  the  trustoi)  could  have  sued  under  the  old 
practice  without  making  the  beneficiaries  parties.  But  Met- 
calfe has  no  right  to  receive  either  the  principal  or  interest  of 
the  mortgage  bonds,  payment  of  which  he  seeks  to  enforce. 
The  bond-holders  were,  tiierefore,  necessary  parties  to  thfli  suit, 
unless,  as  is  also  contended,  Metcalfo  had  a  right  to  maintain 
the  action  under  section  87  of  the  code,  which  declares  that 
^  where  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  where  the  parties  are  numerous  and  it  is 
impracticable  to  bring  them  all  before  the  court  within  a  rea- 
sonable time,  one  or  more  may  rae  or  defend  for  the  benefit  of 
alL^' 

Here  are  two  distinct  grounds,  upon  either  of  which  <Nie 
person  may  sue  for  the  benefit  of  others,  vis.:  1.  Where  the 
plaintiff  has  a  common  or  general  interest  with  many  others; 
2.  Where  the  persons  interested,  but  not  having  a  common  or 
general  interest,  are  numerous  and  it  is  impracticable  to  bring 
them  all  before  the  court  in  a  reasonable  time. 

Metcalfe's  right  to  bring  this  action  cannot  be  maintained 
upon  the  first  ground:  1.  Because  he  sued  as  trustee,  and  not 
as  bond-holder,  and  there  is  no  common  or  general  interest 
between  the  trustee  and  bond-holders;  2.  Because  he  fSedled  to 
state  the  number  of  bond-holders,  or  even  to  allege  that  there 
are  many  of  them.  Nor  can  it  be  maintained  upon  the  second 
ground,  because  he  has  failed  to  all^p  or  otherwise  to  show 
that  the  bond-holders  are  numerous  and  that  it  is  impracticable 
to  bring  them  all  before  the  court  within  a  reasonable  time. 
We  do  not  suppose  that  the  framers  of  the  code  meant  to 
authorize  a  person  having  no  interest  in  a  suit,  nor  any  du^ 
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to  perform  oonoeming  it,  to  sue  for  the  benefit  of  the  persoDfl 
interested,  however  numerous  they  may  be.  And  if  Metcalfe 
had  been  a  naked  trustee,  with  no  duty  to  perform  except  to 
hold  the  legal  title  for  the  benefit  of  the  bond-holders,  we  doubt 
whether  he  could  have  maintained  the  action,  however  numer- 
ous  he  might  have  shown  them  to  be.  But  the  mortgage 
declares  that  ^'upon  £Edlure  of  said  company  to  pay  the  inters 
est  or  principal  of  said  bonds  when  due  and  demanded,  the 
said  trustee  shall  proceed,  by  due  course  of  law,  to  subject  the 
said  railroad  and  all  its  effects  to  sale  to  satisfy  the  amount 
claimed  and  due."  In  our  opinion,  as  the  deed  made  it  the 
duly  of  Metcalfe  to  sue  for  a  sale  of  the  road,  he  might  have 
maintained  the  action  If  he  had  shown  that  the  bond-holdeni 
were  numerous  and  that  it  was  impracticable  to  bring  them 
before  the  court  within  a  reasonable  time.  But  as  he  fiiiled 
to  do  so,  the  demurrer  for  a  defect  of  parties  should  have  been 
sustained. 

2.  Even  if  he  had  shown  himself  entitled  to  maintain  the 

jotion,  without  making  the  bond-holders  parties,  it  would  have 

keen  erroneous  to  give  him  a  judgment  for  the  money.    The 

court  should  have  retained  control  over  it  for  the  benefit  cf 

those  entitled  to  it 

As  the  errors  above  mentioned  may  be  corrected  upon  the 
return  of  the  cause,  it  is  proper  that  we  should  consider  sev- 
eral other  alleged  errors  in  the  judgment  and  other  proceed- 
ings of  the  court  below. 

3.  It  is  is  contended  that  the  court  erred  in  refusing  to  per- 
mit the  appellant  to  file  an  amended  answer,  ofiered  at  the 
March  term,  1862. 

The  only  ground  of  defense  presented  by  that  answer  is, 
that  under  the  charter  of  the  appellant  the  town  of  Bardstown 
and  three  districts  of  Nelson  County  were  authorized  to  take, 
and  did  take  and  yet  hold,  a  part  of  its  stock.  It  is  argued 
ihat  those  corporations,  by  becoming  stockholders  of  the  ap- 
pellant, converted  it  into  a  public  corporation;  and  therefore, 
that  in  deciding  what  are  its  powers,  we  must  adopt  those 
strict  rules  of  construction  which  apply  to  charters  delegating 
sovereign  powers  to  public  corporations.  That  position  is  not 
considered  tenable.  The  character  of  a  corporation  depends 
upon  the  purposes  for  which  it  is  formed  and  the  powers  con- 
ferred upon  it,  and  not  upon  the  character  of  its  stockholders. 
^It  does  not  alter  the  character  of  a  corporation  that  the  state 

▲m.  Dm.  Vol.  LXXXI-4S 


Digitized  by  VjOOQIC 


646        Babmiowv  etc.  R.  B.  Ca  «.  MeroALn.    [Eentac^, 

or  the  United  Statee  own  a  portion  of  its  stock":  6  RedBeld 
on  Railways,  and  cases  cited. 

Nor  does  the  principle  of  construction  contended  for  as  appli- 
cable to  this  case  depend  upon  the  question  whether  the  corpora- 
tion is  a  private  or  public  one.  It  depends  on  the  character 
of  the  powers  conferred  and  the  purxx)ses  of  the  organization. 
The  power  of  a  railroad  or  other  private  corporation  to  take 
private  property  for  its  use,  being  a  delegation  of  sovereign 
power,  must  be  construed  as  it  would  be  if  delegated  to  a  mu- 
nicipal corporation;  while  the  i)Owers  of  private  and  public 
corporations,  with  respect  to  their  property,  are  governed  by 
the  same  principles,  and  in  the  absence  of  express  provisicms 
of  law  depend  upon  the  purposes  for  which  the  corporation 
was  formed.  As  the  answer  presented  no  fact  material  to  the 
defense,  the  motion  to  file  it  was  properly  overruled. 

4.  It  is  contended  that  the  appellant  had  no  power  to  mor^ 
gage  its  road  or  franchises.  This  question,  and  the  next  one 
that  we  shall  consider,  were  raised  by  a  general  demurrer  to 
the  petition.  Generally,  a  private  corporation  has  an  implied 
power  todo  whatever  may  be  necessary  to  execute  its  express 
powers,  and  to  accomplish  the  purxx)ses  for  which  it  was 
formed.  The  appellant  was  expressly  authorized  to  borrow 
this  money,  but  was  not  expressly  authorized  to  make  a  mort- 
gage. Had  it  not  an  implied  power  to  do  so?  It  cannot  be 
doubted  that  a  manufacturing  corporation  having  power,  ex- 
press or  implied,  to  borrow  money,  might,  unless  expressly 
prohibited,  mortgage  its  property  to  secure  the  debt  But  it  is 
contended  that  a  railroad  corporation  stands  upon  a  different 
footing,  because  its  road  is  built  for  public  use  as  well  as  for 
the  profit  of  its  stockholders;  that  it  is  under  a  duly  to  the 
public  to  keep  its  road  in  repair,  and  carry  on  its  business  for 
the  transportation  of  freight  and  passengers;  and  that  it  can- 
not relieve  itself  from  those  duties  by  conveying  its  road  away. 

These  views  seem  to  be  sustained  by  several  English  decis- 
ions. At  any  rate,  it  seems  to  be  settled  in  England  that  a 
railway  company  cannot,  without  express  authority  from  Par- 
liament, assign  or  mortgage  or  lease  its  road,  upon  the  ground 
that  it  is  against  public  policy.  An  examination  of  several  of 
those  cases  does  not  enable  us  to  state  the  precise  views  o/ 
public  policy  out  of  which  that  doctrine  sprung.  It  probably 
arose  in  part  of  a  general  statute  which  is  not  in  force  here. 
Judge  Redfield,  however,  says:  **  The  ground  upon  which  ihb 
decisions  in  England  and  America,  which  hold  the  franchisee 
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of  corporations  not  to  be  assignable^  except  by  consent  of  the 
legislature,  rest  is  mainly  the  same  as  that  upon  which  it  has 
been  held  in  this  country,  that  such  franchises  are  beyond  the 
legislative  control;  namely,  that  the  charter  constitutes  a  con- 
tract between  the  sovereignty  and  the  corporation,  on  the  one 
part,  for  the  grant  of  certain  privileges  and  immunities,  and 
upon  the  other,  &r  the  performance  of  certain  duties  and  func- 
tions which  are  deemed  an  equivalent  or  consideration.  .  .  •  • 
The  state  confers  upon  railways  some  of  its  most  essential 
powers  of  sovereignty,  that  of  eminent  domain,  and  of  a  virtual 
monopoly,  in  the  transportation  of  freight  and  passengers,  and 
in  return  therefor  stipulates  for  the  performance  of  those  duties 
by  the  corporation.  The  corporation  have  no  more  right  in 
equity  and  justice  to  transfer  their  obligations  to  olJier  com- 
panies, or  to  natural  persons,  than  the  state  has  to  withdraw 
them  altogether":  Bedfield  on  Railways,  422,  note  14. 

The  doctrine,  according  to  Judge  Redfield,  rests  upon  the 
ground  that  the  corporation  is  under  an  obligation  to  the  state 
to  build  and  operate  its  road.  Such  was  formerly  the  rule  in 
England,  even  as  to  a  railway  corporation  that  had  not  made 
any  express  undertaking  to  that  efTect,  and  to  which  no  exclu- 
sive privileges  had  been  granted:  Redfield  on  Railways,  sec. 
192.  But  concerning  that  class  of  cases,  the  doctrine  seems  to 
have  been  overruled  in  England,  and  has  never  prevailed  in 
America:  Id.,  sec.  192,  and  notes.  The  appellant  did  not  ex- 
pressly undertake  to  bmld  the  road  authorized  by  its  charter; 
nor  did  its  charter  expressly  declare  that  it  should  do  so;  nor 
was  any  exclusive  right  to  do  so  conferred  upon  it  In  our 
opinion,  the  appellant  was  not  bound  to  commence  the  road, 
nor  to  complete  it  after  commencing,  nor  to  put  it  in  operation 
after  completion,  nor  to  continue  it  in  operation.  It  might 
have  forfeited  its  charter  by  nonuser,  but  was  not  bound  to 
use  it.  So  long  as  it  shall  avail  itself  of  the  privileges  con- 
ferred by  its  charter,  it  will  be  liable  to  the  burdens  thereby 
imposed.  But  in  our  opinion,  neither  the  public  nor  any  in- 
dividual not  connected  with  it  can  compel  it  to  exercise  its 
corporate  franchises,  or  make  it  pay  damages  for  failing  to  do 
sa  The  doctrine  under  consideration  has,  therefore,  no  foun- 
dation in  this  case,  if  the  ground  on  which  it  rests  is  earnestly 
stated  by  Judge  Redfield.  Nor  do  we  perceive  any  other  solid 
ground  on  which  to  place  it. 

We  do  not  suppose  that  the  appellant  could  mortgage  its 
corporate  existence,  or  any  prerogative  franchise  conferred 
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upon  it  But  the  right  to  build  and  nse  a  railroad  ia  not  a 
prerogative  franchiae.  It  has,  indeed,  been  said  that  ^'  both 
currency  and  internal  oommnnication  between  different  por- 
tions of  the  state  are  exdusiyely  the  prerogatives  of  sover- 
eignty": Bedfield  on  Bailways,  23;  and  that  ^^the  right  to 
build  and  use  a  railroad,  and  take  tolls  or  fSares,  is  a  franchise 
of  the  prerogative  character,  which  no  person  can  legally  ex- 
ercise without  some  special  grant  of  the  legislature  ":  Id.  23, 
note  1.  Possibly  these  passages  were  not  designed  to  mean 
more  than  this:  A  road  cannot  be  made  over  the  lands  of  un- 
willing proprietors  except  under  authority  from  the  state;  and 
the  state,  in  order  to  encourage  internal  improvements,  may 
grant  to  a  corporation  or  individual  the  exclusive  right  to 
build  a  road  between  two  points.  In  the  absence  of  any  posi- 
tive law  upon  the  subject,  our  opinion  is  that  an  individual 
has  as  much  right  to  buUd  a  railroad  over  his  own  land,  or 
the  land  of  others  with  their  consent,  as  he  has  to  build  a 
stage  or  a  wagon;  and  as  much  right  to  use  the  former  as  the 
latter  in  carrying  freight  and  passengers  for  pay. 

The  denial  of  the  right  of  a  railroad  corporation  to  transfer 
its  road  has  sometimes  been  based  upon  considerations  of  gen- 
eral convenience  and  public  interest,  and  upon  the  ground  that 
the  corporation,  having  been  chosen  by  the  legislature  as  the 
fit  depositary  of  the  right  to  construct  and  operate  the  road, 
should  not  be  permitted  to  transfer  it  to  irresponsible  parties. 
To  this  argument  several  objections  present  themselves.  The 
appellant's  directors,  in  authorissing  this  mortgage  to  Metcalfe, 
declared  themselves  ^'satisfied  that  to  furnish  and  complete 
the  road  they  will  require  the  sum  of  thirty  thousand  dollars 
in  addition  to  the  means  at  their  command."  Assuming,  as  we 
must  do,  that  the  loan  was  necessary  to  complete  the  road,  and 
assuming  it  to  be  probable,  as  we  may  do,  that  the  loan  could 
not  have  been  effected  without  a  mortgage,  considerations  of 
general  convenience  seem  to  be  on  the  side  of  the  power  to 
make  the  mortgage  rather  than  against  it. 

The  public  had  an  interest  in  seeing  the  road  constructed 
and  operated  according  to  the  terms  of  the  charter.  But 
whether  it  shall  be  thus  operated  by  A  or  B,  by  an  individual 
or  corporation,  does  not  seem  to  be  a.  matter  of  any  interest 
whatever  to  the  public.  Under  the  charter  of  the  appellant^ 
its  road,  while  held  by  it,  is  under  the  control  of  its  stockhold- 
ers. A  single  person,  by  purchasing  all  the  stock,  can  control 
the  road  as  completely  as  if  he  owned  it  individually.    A  pur 
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chaser  under  its  mortgage  would  take  the  road  subject  to  the 
terms  of  the  charter  designed  to  protect  the  public,  and  would 
be  bound  thereby  as  fully  as  the  corporation  is. 

We  perceive  no  reason  to  suppose  that  a  purchaser  of  all 
the  property  of  appellant  would  be  less  responsible  m  a 
pecuniary  point  of  view  than  the  appellant.  Nor  dp  we  per- 
ceiye  any  other  reason  to  suppose  that  the  individual  respon- 
sibility of  the  purchaser  would  not  be  quite  as  beneficial  to 
the  public  as  the  corporate  responsibility  of  the  appellant 
General  convenience  requires  that  the  appellant  shall  in  some 
manner  be  compelled  to  pay  the  money  it  borrowed.  But  it 
is  contended  that  this  should  be  done  by  merely  subjecting 
the  accrmng  profits.  To  do  that  effectually,  it  might  be 
necessary  to  appoint  a  receiver  to  take  charge  of  the  road, 
because  under  the  management  of  the  directors  it  is  possible 
that  no  profits  might  accrue,  while  under  a  different  manage- 
ment the  road  might  be  profitable.  Yet  every  argument 
against  allowing  the  appellant  to  mortgage  its  road  applies 
with  equal  force  against  the  appointment  of  a  receiver  to  con* 
trd  it,  with  perhaps  the  additional  argument  that  a  receiver 
would  not  be  personally  liable,  like  a  purchaser,  as  a  common 
carrier. 

That  a  mortgage  by  a  railway  company  to  secure  money 
borrowed  for  the  construction  of  its  road  is  not  opposed  to  the 
public  policy  of  this  state,  is  indicated  by  the  general  course 
of  legislation  upon  the  subject.  We  believe  that  all  the  rail- 
roads in  the  state,  except  that  of  the  appellant,  were  con- 
structed under  charters  authorizing  such  morl^ges;  and 
mortgages  made  by  the  Covington  and  Lexington  company, 
and  by  the  Lexington  and  Big  Sandy  company,  without  ex- 
press authority  either  to  make  a  mortgage  or  to  borrow  money, 
were  afterward  ratified  by  the  legislature.  And  we  are  not 
aware  of  an  instance  in  which  the  legislature,  when  applied 
to,  has  refused  to  confer  such  power  or  to  ratify  the  exercise 
of  it. 

The  facts  that  the  appellant  voluntarily  mortgaged  its  prop- 
erty to  secure  the  money  which  it  was  expressly  authorized  to 
borrow,  and  that  the  bond-holders  invested  their  money  upon 
the  fEiith  of  the  mortgage,  furnish,  in  our  opinion,  a  sufficient 
distinction  to  relieve  this  case  firom  the  operation  of  the  dis- 
tinction in  the  case  of  Winchester  and  Lexington  Turnpike  Co. 
V.  Vimontf  5  B.  Mon.  1,  in  which  it  was  held  that  a  turnpike 
road  could  not  be  sold  for  a  general  debt  of  the  corporation. 
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If  the  decision  in  that  case  could  be  regarded  as  denying  that 
property  or  franchises,  in  the  use  of  which  the  public  have  an 
interest,  can  be  assigned,  we  might  perhaps  hesitate  to  follow 
it,  in  view  of  several  other  decisions  of  this  court.  In  Jouitt 
V.  LewiSy  4  Litt  160,  the  vendee  of  a  turnpike  road  was  held 
liable  upon  his  covenant  to  keep  it  in  repair  without  any  ques- 
tion being  made  as  to  the  validity  of  the  sale.  In  Tru8tee$ 
of  MaytviUe  v.  Bocnj  2  J.  J.  Marsh.  227,  a  ferry  franchise  was 
held  to  be  alienable.  And  in  McCavley  v.  Crivens^  1  Dana, 
261,  a  lease  of  a  ferry  under  an  order  of  court  was  held  to  be 
valid.  Our  decision  rests  upon  the  ground  that  the  appellant, 
having  been  authorized  to  borrow  this  money,  had  implied 
power  to  execute  a  mortgage  to  secure  its  payment.  The 
American  decisions  cited  in  Pierce  on  Railroad  Law,  c.  20, 
and  Redfield  on  Railways,  sec.  235,  note  19,  pre3ent  such  a 
conflict  of  opinion  that  we  have  felt  free  to  consider  the  ques- 
tion as  an  open  one,  and  have  not  deemed  it  advisable  to 
attempt  to  sustain  our  opinion  by  referring  to  cases  which  are 
perhaps  counterbalanced  by  opposing  authorities. 

It  is  contended  that  the  mortgage  of  the  '^  railroad  with  all 
its  rights  and  privileges ''  was  not  authorised  by  the  resolution 
of  the  directors  which  authorized  a  mortgage  of  ^tbe  road 
and  its  property,  etc.'' 

Lord  Coke,  in  speaking  of  ^^  etc."  as  used  by  Littleton,  says 
that  ^'  it  doth  imply  some  other  necessary  matter  ":  Com.  17  a. 
In  our  opinion,  the  directors  must  be  regarded  as.having  used 
it  for  some  purpose.  Perhaps  no  e£fect  could  have  been  given 
to  it  if  there  had  been  several  matters,  to  either  one  of  which 
it  might  possibly  have  been  designed  to  apply.  But  the  ap- 
pellant held  nothing  except  its  road  and  other  property  and 
its  franchises.  There  was  nothing  to  which  the  phrase  '^  etc." 
could  have  been  designed  to  apply  except  the  franchises,  and 
we  therefore  regard  it  as  having  been  used  to  embrace  them. 

Moreover,  as  the  object  was  to  secure  the  mortgage  debt, 
and  as  the  road  would  be  of  little  or  no  value  without  the 
right  to  use  it  as  a  railroad,  our  opinion  is,  that  the  directors, 
in  authorizing  a  mortgage  of  the  road  and  its  property,  must 
have  designed  a  transfer  of  the  right  to  operate  the  road. 

6.  It  is  contended  that  though  the  mortgage  is  valid,  no 
sale  should  be  ordered  until  the  principal  of  the  bonds  shall 
UXL  due.  In  discussing  the  first  question  above  considered, 
we  recited  the  condition  of  the  mortgage  concerning  the  sale 
of  the  property.    It  authorizes  a  sale,  upon  the  failure  to  pay 
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either  the  intereet  or  principal,  ^'to  satisfy  the  anurant  claimed 
and  due."  There  is  no  provision  that  tiie  principal  shall  be- 
come due  upon  a  failure  to  pay  interest.  The  principal  is  not 
due,  and  until  it  shall  become  due  the  appellant  will  have  no 
right  to  pay  it,  and  the  bond-holders  can  have  no  right  to 
insist  on  payment  of  it  by  foreclosure  or  otherwise.  But  they 
have  a  right  to  a  sale  for  the  interest  due.  K  the  property 
was  divisible,  it  would  be  proper  to  order  a  sale  of  only  so 
much  as  might  satisfy  the  amount  due.  Bat  it  is  not  sus- 
ceptible of  division,  and  must,  therefore,  be  sold  or  leased  as 
an  entirety:  Caufman  v.  Sayre^  2  B.  Mon,  208,  209;  Bank  of 
Ogdensburgh  v.  Arnold,  5  Paige,  40;  Walker  v.  HaUett,  1  Ala. 
893.  As  it  seems  probable  that  the  property  is  worth  much 
more  than  the  amount  of  the  debt  and  interest,  our  opinion 
is,  that  if  the  appellant  prefers  that  course  to  be  taken,  the 
property  should  be  leased  by  public  auction  for  the  shortest 
term  that  will  bring  the  amount  due  and  the  accruing  interest 
and  principal  as  the  same  shall  become  due.  If  no  one  will 
take  it  for  a  term  of  years,  then  it  should  be  sold  absolutefy. 
The  appellant  should  have  an  opportunity  to  elect  whether  or 
not  the  property  shall  be  offered  in  the  first  instance  for  a 
term  of  years.  The  lessee  or  purchaser  should  be  required  to 
giv^  bonds  with  good  security,  personal  or  real,  to  be  n^ppiofved 
by  the  court,  for  the  purchase-money,  including  the  accruing 
interest  and  principal  of  the  mortgage  bonds,  and  a  lien  on 
the  property  or  term  should  be  reserved  as  additional  security. 

K  the  property  should  be  leased,  the  lessee  should  be  re- 
quired to  give  a  covenant,  with  good  security,  to  be  approved 
by  the  court,  to  keep  in  good  repair  the  road,  cars,  and  other 
property  not  consumable  by  use,  such  as  fuel  and  oil,  and  to 
return  the  same  to  the  appellant  at  the  end  of  the  term  in  as 
good  condition  as  it  may  be  in  when  received;  and  to  prevent 
future  controversy  with  reference  thereto,  the  court  be&re 
ordering  a  lease  should  cause  an  inventory  to  be  made  by  one 
or  more  commissioners  of  said  property,  its  value,  condition, 
etc.,  which  should  be  filed  in  the  cause  and  be  declared  in  the 
decree  ordering  the  lease,  to  be  conclusive  evidence  of  the 
condition  and  value  of  said  property  at  the  time  of  the  lease. 

We  need  not  consider  the  question  made  by  appellant's 
counsel  as  to  the  failure  of  the  appellee  to  show  that  the  mort- 
gage was  under  the  seal  of  the  corporation,  as  the  appeUant  by 
an  entry  of  record  in  this  court  has  waived  the  error,  if  any^ 
with  reference  thereta 
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The  judgment  is  revened,  and  the  canae  remanded  iir 
ftirther  proceedingB  not  inconrialent  with  thia  opinion. 
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OopoBATB  OBAxam,  MOW  CcanaaanDi  8m  Maiffr  «l&  t.  . 
i^  J?.  Ox,  48  Am.  Dml  081,  aad  note  688. 

OnttWMUTKMI  HAS  OHLT  SVOH  POWaBl  M  «•  a^^B^  ^  ^  ^ 

iBflh  —  §g%  inoBiiy  to  oany  iota  fflbefc  Uim  pgwwi  wjfrmdj  (pmiitd:  AJU§ 
T.Mfcvi^  72  Am.  Dml  148;  and  note  148. 

BiOBT  or  1Un.ani4P  to  Xakb  FUTin  Paoraan  loa  na  Uia:  Soo  Jb- 
/0li  r.  B.  Co.  T.  HoKififfd  eie.  B.  B.  Oo^  42  Am.  Dml  718^  and  note  788f 
Wkkemtm'$JBaemtri9T.  irOadiiflte  «fe.  J2.  J2.  Ox,  88  U.  411,  and  note  4X8. 

FowKE  or  RAn.BftAi>  to  MoiTeuLaB  m  Paofaarrx  Ooe  t.  Otkmlm  «l& 
it  B.  Ox,  76  Am.  Deo.  618^  and  note  648. 

IUn.aaAi>  Oomfaht  OAairor  lloBTaAaB  ike  octpcratt  ailrtwine  Ooe  ▼• 
CbtemflM  iC0.  J2.  J2.  Oo.,  76  Am.  Deo.  618;  and  note  648. 

Powaa  or  IUn.aaAi>  to  MdamAoa  or  pMge  ike  franfiWie  to  aaiiatain  or 
operate  iti  road:  Goer.  CUbmim  ^k,  B.  B.  <h^  76  Aai.  Deoi  618;  and  note 
648,  citing  the  prino^al  oaae. 

AumofUQU  PuBUO  Hia  Lnsaaaar  in  eeeiaga  pr^aotad  lailroad  oonatraoted 
and  f^erated  aooocdinf  to  ita  charter,  it  k  a  matter  d  no  intereat  to  aoch 
poblio  wfaeiher  it  ii  opocated  bj  an  iadhridnal  cr  bj  a  oofporatlon,  and  an 
intereeted  party  cannot  oomplain  cl  the  mode  adopted,  eo  long  aa  it  ia  bene- 
floial:  LomMa$  ^B.B.Oa.T.  Otwiugku,  %  Baah,  680;  oiti^  the  prino^ 
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SmoNDs  V.  Habbol 

,  AW>  DammvB  BaroBir  ov  Lett  oar  Bial 

Br  AMMKnaam  duly  and  properly  aUofired  bj  tiia  oovlb  it  biadiig 

wgaa  tba  partiat  to  tba  leTy. 
Lirr  oor  Bsal  Bbcaxb  n  vor  Dimovrni  bhauo  AnrnnmaHT  ev  Uv- 

vrfiDdD  FKnoioir  aat  off  to  oreditor  is  not  made  at  tba  aama  rata  at 

wlikli  tba  whola  aatata  is  appraiaad,  if  the  atatata  doaa  not^  in  aooh  c 

leqniie  a^raiaamant  el  tba  whola  eatate^  for  the  latter  being  1 

■mat  be  tiaatad  aa  aoiplnaaga. 
XnuBT  IN  Ooiaioiir  ganmot  MAHiTAiir  TuBPAfls  wfaara  hia  oo-tenant  ap* 

propriatea  the  prooeeda  or  income  of  the  eatate. 
XniAXT  IN  CoifMOV  HAT  MnnTAni  XnatPAfls  where  hia  oo-tenant  praail- 

eaDy  deatnya  the  eatate  ttaalf  or  aome  portion  thereof. 
Dhbtsbavcb  avp  Bmovji.  bt  TnrAinr  or  Coiaaoar  ov  liAOBiinBr 

WmcB  Oomnrona  Faitubm  or  Mill  owned  in  enmmon,  and  the  in* 

oofporation  thereof  into  another  mill  whioh  ia  the  aole  prupertj  of  aooh 
t  in  oompiop,  without  the  oonaent  of  hia  oo-tanant^  ia  n  praotioal 
.  of  the  oommon  property,  and  hia  oo-tanant  may  i 


MacHumi  or  SA8H-m>-ujin>  Faoxobt,  wrrawT  Wbioh  It  oAinrar  nn 
Opbiutid^  and  attached  to  the  sdll  by  apikea»  naila,  bolte,  and  aoraw% 
and  operated  by  belte  ronning  from  pemument  horiaontal  ahafting  driren 
by  n  water-wheel  nnder  the  mill,  oonftitatea  fixtorea  of  the  milL 

Trespass  qaare  daxuium  for  the  removal  of  the  mftchinery 
of  a  milL  The  ease  was  withdrawn  from  the  juiy  to  be  rab- 
znitted  to  the  fall  eonrt  for  a  deolBum  upon  the  law  and  the 
Cm^    The  opinion  states  the  ease. 

Hcward  a/nd  Sirout^  fiur  the  plaintillk 

S.  amd  F.  Fw^  tot  the  defendants. 
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B7  Coarty  Rics,  J.  Trespass  quare  dauturn.  The  estate 
was  origmally  the  sole  properfy  of  Thomas  Harris.  On  this 
estatey  which  consisted  of  a  mill  privilege  and  a  mill  called 
the  sash-and-blind  factory,  with  the  machinery  thereiny  the 
plaintiff  and  also  one  Greorge  Blake,  on  the  16th  of  December, 
1858,  had  caused  execntions,  which  they  seyerally  held  against 
said  Harris,  to  be  levied.  On  these  executions  certain  undi- 
vided portions  of  the  estate  were  assigned  to  each  of  said  exe- 
cution creditors.  It  is  admitted  that  the  levy  of  Blake  was 
invalid,  thus  leaving  that  portion  of  the  estate  seized  by  him, 
on  his  execution,  still  in  Harris.  Assuming  the  levies  of  the 
plaintifiis  to  be  valid,  Harris  would  be  a  tenant  in  common 
with  them  in  the  estate. 

It  is,  however,  objected  that  the  levies  of  the  plaintiflh  aie 
invalid,  first,  for  the  reascm  that  the  original  return  of  the 
oflScer  is  insufficient  in  law  to  bar  the  estate.  There  was, 
undoubtedly,  an  informalify  in  the  original  return  of  the 
officer.  These  defects,  however,  were  cured  by  the  amend- 
ments which  have  been  duly  and  properly  allowed  by  the 
oourt,  and  which  are  binding  upon  the  parties  to  this  suit: 
WhiUier  v.  Vaughan,  27  Me.  801. 

Further,  it  is  objected  that  these  levies,  or  a  portion  of  them, 
are  fatally  defective  in  this,  that  the  appraisers,  in  their  certifi- 
cates, which  were  made  part  of  the  officer's  return,  appraised 
the  entire  estate  at  a  given  sum  ($1,060),  but  did  not  aj^raise 
the  undivided  portion  thereof  which  was  taken  to  satisfy  such 
execution,  at  the  same  rate  at  which  they  had  appraised  the 
whole  estate.  Or  in  other  words,  that  the  sum  at  which  the 
several  parts  were  appraised  is  not  equal  to  the  apfuraisal  of 
the  whole. 

By  section  9,  chapter  76,  of  the  Revised  Statutes,  where  the 
premises  consists  of  a  mill,  mill  privilege,  or  other  estate,  more 
than  sufficient  to  satisfy  the  execution,  which  cannot  be  divided 
by  metes  and  botmds  without  damage  to  the  whde,  an  undi 
vided  part  of  it  may  be  taken,  and  the  whole  described. 

By  section  2  of  the  same  chapter,  the  appraisers  are  to  be 
sworn  faithfully  and  impartially  to  appraise  the  real  estate  to 
be  taken,  etc. 

Now,  while  the  statute,  in  such  case,  requires  the  whole 
estate  to  be  described,  it  does  not  require  it  to  be  appraised, 
nor  are  the  appraisers  sworn  to  appraise  the  whole.  They  are, 
however,  sworn  to  appraise  the  part  taken  to  satisfy  the  exe- 
cution.    The  appraisal  of  the  whole  estate  was,  thereftre, 
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unneceBsary  and  irrelevanty  and  mast  be  treated  as  surplusage: 
Wimor  v.  Clark,  89  Me.  428. 

It  is  also  contended  that  if  the  parties  are  tenants  in  com- 
mon, this  action  cannot  be  maintained,  because  the  defend- 
ants' possession,  in  such  case,  must  be  deemed  to  be  the 
possession  of  all  the  co-tenants,  and  in  subordination  to  their 
title.  Such,  undoubtedly,  is  the  general  rule  of  law.  But  to 
this  general  rule  there  are  exceptions,  as  where  one  tenant  in 
common  destroys  the  common  property,  or  so  conducts  with 
reference  to  it  as  to  effect  a  practical  destruction  of  the  inter- 
est of  his  co-tenants  therein. 

There  is  a  manifest  distinction  between  the  cases  in  which 
one  tenant  in  common  appropriates  the  proceeds,  such  as  the 
rents,  profits,  or  income  of  the  estate,  and  where  he  practically 
destroys  the  estate  itself  or  some  portion  thereof  In  the  lat* 
ter  class  of  cases  trespass  may  be  maintained  by  the  injured 
co-tenant;  in  the  former  it  cannot. 

Thus  it  was  held  in  Blanchard  v.  Baler,  8  Me.  68,  that  the 
diversion  of  the  water  in  a  stream  fix>m  a  mill  owned  in  com- 
mon and  entitled  to  the  natural  flow  of  the  stream,  and  the 
appropriation  of  such  water  to  the  sole  use  of  a  mill  owned 
by  a  part  of  the  co-tenants,  was  such  a  destruction  of  the 
common  property  as  would  support  an  action  of  trespass  on 
the  part  of  the  co-tenants  who  were  injured  thereby. 

So,  too,  in  the  case  of  McDonald  v.  IVa/fon,  15  Me.  225,  it 
was  decided  that  the  demolition  of  the  mill  by  one  co-tenant, 
and  the  appropriation  of  the  materials  of  which  it  was  con- 
structed to  his  sole  use,  would  support  an  action  of  trespass 
therefor  by  the  injured  co-tenant. 

In  the  case  at  bar,  it  is  denied  that  the  property  taken  was 
real  estate,  or  if  so,  that  it  has  been  so  converted  by  the  de- 
fendants as  to  constitute  a  practical  destruction  thereof. 

The  property  taken  was  machinery  used  in  the  sash-and- 
blind  fEU^ry,  and  evidently  necessary  to  its  operation  as  a 
fiictory.  Without  this  machinery,  then,  the  mill  would  cease 
to  be  a  factory.  This  machinery  was  attached  to  the  mill  by 
spikes,  nails,  bolts,  and  screws,  and  was  operated  by  belts 
running  from  the  permanent  horizontal  shafting  in  the  mill, 
which  shafting  was  driven  by  a  water-wheel  under  the  mill, 
and  connected  with  the  main  shafUng  by  suitable  gearing,  etc. 

Such  machinery,  thus  situated  and  connected,  constitutes 
fixtures  and  becomes  a  part  of  the  mill  or  factory,  and  its 
unauthorized  disseverance  and  removal,  and  the  subsequent 
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Inoorporatioii  thereof  into  another  mill,  the  sole  property  of 
the  defendants,  is,  in  our  opinion,  a  {naotical  deetraction  of 
the  common  property,  within  the  letter  and  spirit  of  the  case 
above  cited.    The  action  is  therefore  maintained. 

Defandanti  defieiQlted,  damages  to  be  determined  aa  per 
agreement. 


Xavpifls  BT  Tnukjnr  a  Oomkov  AOAxrar  vn  Oo-tekaht,  whdt  Umt 
8m  WoUt.  Rkkardmm,  78  Am.  Deo.  022;  and  note  026;  wluit  oomtitiitee 
ooftar  bj  ttnan*  in  oomitfton:  IFaoCeld  t.  XM^  77  Id.  6H  note  028;  £«§- 

Vnautam,  What  ekminruTJUs  See  Wadklgk  t.  Jamrin,  77  Am.  Deei  780^ 
wad  note  788;  meohinery:  See  Bkkardmm  t.  Oopdamd,  66  Id.  43^  note  42t^ 
41X1. 

AMMBTBMMn  Qw  BsroBir  or  Fxoons:  See  MeAHkmrr.  OmMw  A4m*r,  TO 
Am.  Deei  fi28|  iUi^Mi  T.  iVitee^  41  Id.  887,  and  OMss  cited  ia  the  Mte  J6I| 
ifilbr  T.  iUesoMbr,  66  Id.  73^  and  note  78L 


JOBDAN   V.   StEYHNS. 
rsiiuzai^m] 
I  OB  Dbd  iTOT  TO  Takb  BmoT  wsnh  Vumtm  Bat  k  not  lor  * 
leaaon  Toid,  aooofding  to  the  well-aettled  law  of  Maine. 
''MnrAxs"  nr  Statutb  CoHfiRBnio  'Jubddiotion  m  Bqunr  ni  Ca 
or  Mthtaki,  if  not  in  tenna  limited  to  mistakee  of  fact^may  be  ] 
to  have  been  need  aa  it  it  generally  nndentood  in  eqnity. 

BSLOV  -WILL  VMTER   BB  GbAITTBD   MbBBLT   ON  AOOOUBT   OV  MuTTABB  OV 

Law,  bat  there  are  caaee  where  there  are  other  elementi  not  in  them- 
aelTea  aoffioient  to  anthoriBe  the  oonrt  to  inteipose,  bat  which,  oombined 
with  each  a  mietake,  will  entitle  the  party  to  relief. 

Two  Faoib  hatb  bbbh  Found  in  Adoihon  to  Muttabb  or  Law  in  nearly 
an  caaee  wliere  relief  haa  been  granted;  namely,  that  there  haa  been  a 
ma^ed  disparity  in  the  position  and  intelligenoe  d  the  parties  eo  that 
th^  hATo  not  bm  on  eqoal  terms;  and  that  the  party  obtaining  tiie  prop- 
er^ pereoaded  or  indnoed  the  other  to  part  with  it^  eo  that  there  haa  been 
''nndne  inflnenoe  "  on  the  one  side  and  **  undne  oonfidcnoe  "  en  tbeofliar. 

O0MPBQICIBB8  Madb  vndbb  Mdtakb  or  Law  abb  Uphbld  in  BQUirr;  bat 
if  the  partlee  are  [not  on  equal  terma^  and  one  misleads  the  other,  and 
obtains  property  thereby,  against  right  and  equity,  as  welLas  against  Uw, 
he  will  be  oompelled  to  restore  it. 

Equitt  wnx,  nr  Possiblb,  Bbrobb  Both  PABrass  to  Samb  OoNsnnur  as 
BBroBB,  where  they  hare  acted  onder  a  mistake  d  law,  thcngh  there  be 
no  aotoal  fraud,  if  one  is  unduly  influenced  and  misled  by  the  other,  to  do 
that  irhkHi  he  would  not  have  done  but  for  such  influenois  and  he  has^  Ib 
oonsequenoe,  conTeyed  property  to  the  other  without  any  oonaidsrstisB, 
cr  purohased  what  waa  already  legally  hia  own. 

Bill  in  equity.    The  cause  was  heard  on  faill|  answera,  Bad 
proofs.    The  opinion  states  the  case. 
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Howard  and  Strou^  tot  the  oomplainaiit: 
E.  and  P.  Pozy  tot  the  respondents. 

By  Coorti  Dayib,  J.  Jonathan  Stevens^  the  fiither  to  the 
parties  to  this  suit,  died  in  November,  1857,  leaving  personal 
property  valued  at  about  three  thousand  dollars,  and  real 
estate  worth  nearly  five  thousand  dollars.  The  plaintiff,  being 
a  widow,  had  worked  in  his  family  for  many  years,  reoeiving 
therefor  one  dollar  a  week.  A  short  time  before  his  death  he 
gave  her  a  life  lease  of  his  homestead  in  Portland,  worth  about 
two  thousand  dollars,  to  take  effect  upon  his  decease.  Whether 
he  did  this  for  the  reason  that  he  thought  that  he  had  not 
paid  her  enough  for  her  services,  or  because  she  needed  a 
larger  share  of  the  property  than  the  other  heirs,  does  not  ap- 
pear, and  is  immaterial.  He  died  intestate,  leaving  seven 
children,  and  the  issue  of  another  not  living. 

The  property  leased  to  the  plaintiff  was  described  as  situ- 
ated ^'  on  Chestnut  Street."  After  the  death  of  the  father,  the 
plaintiff  had  the  lease  altered  so  as  to  read  '^  Wilmot  Street." 
This  was  done  at  the  suggestion  of  some  of  the  defendants. 
And  besides,  as  the  property  was  otherwise  sufficiently 
described,  the  mistake  of  the  street  did  not  affect  the  lease, 
and  the  alteration  was  immateriale 

It  is  contended  that  the  lease  was  void,  because  it  was  not 
to  take  effect  until  a  future  day.  But  whatever  may  have 
been  supposed  to  be  the  law  in  regard  to  the  validity  of  deeds 
to  take  effect  in  fiUurOj  it  is  now  well  settled  in  this  state  that 
such  deeds  are  not  for  that  reason  void:  Wyman  v.  Brawn,  60 
Me.  139. 

But  some  of  the  defendants  thought  the  lease  to  the  plain- 
tiff was  invalid,  and  so  informed  her.  Taking  their  testimony 
as  true,  which  we  do  not  question,  they  did  not  intentionally 
deceive  her  on  this  point.  They  actually  thought  there  was  a 
defect  of  which  they  could  take  advantage.  She  was  unlearned 
in  every  respect,  not  being  able  to  write  her  own  name.  It  is  evi- 
dent that  she  put  confidence  in  them,  believing  them  to  be  better 
informed  than  herself.  And  supposing,  firom  their  representa- 
tions, that  her  title  to  the  homestead,  by  the  lease,  had  failed, 
she  was  induced  by  them  to  relinquish  all  her  interest  in  the 
whole  estate  of  her  father,  in  consideration  of  a  new  life  lease 
from  them  of  the  same  property  embraced  in  her  first  lease. 

One  eighth  of  the  estate,  subject  to  her  life  interest  in  the 
homestead,  must  have  been  worth  nearly  or  quite  eight  hun« 
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died  dollars.  This  she  conveyed  to  them.  Their  new  lease 
to  her  was  of  no  value  whatever,  for  the  title  was  already  in 
her  name.    Can  she  obtain  relief  in  equity  7 

It  is  claimed  that  she  has  no  remedy,  because  there  was  no 
fraud;  and  the  mistake  was  not  one  of  fact,  but  of  law. 

In  this  state,  jurisdiction  in  equity,  in  cases  of  ''mistake,"  is 
expressly  conferred  by  statute.  Nor  is  it,  in  terms,  limited  to 
mistakes  of  fact  The  legislature  may  be  presumed  to  have 
used  the  word  as  generally  understood  in  equity  proceedings. 
And  therefinre  we  shall  have  to  inquire  whether  courts  of  equity 
have  been  accustomed  to  grant  relief  in  cases  like  the  one  be- 
fore us. 

This  question  has  frequently  arisen  in  this  country  and  in 
England;  and  authorities  are  not  wanting,  in  both  countries, 
in  support  of  the  doctrine  that  no  distinction  should  be  made 
between  mistakes  of  law  and  mistakes  of  fact. 

It  is  quite  true,  as  Judge  Redfield  observes  (1  Story's  Eq.  Jur., 
sec.  130,  note),  ''that  the  distinction  between  mistakes  of  law 
and  mistakes  of  fact,  so  fieur  as  equitable  relief  is  concerned,  is 
one  of  policy  rather  than  of  principle."  And  yet  it  may  not 
be  the  less  necessary  to  maintain  and  observe  it.  No  govern- 
ment could  be  administered  at  all,  under  which  ignorance  of 
the  criminal  law  should  be  held  a  sufSdent  excuse  for  violat- 
ing it.  And  the  same  principle  is  applicable  to  the  civil  law. 
This  is  not  on  the  ground  that  every  one  is  presumed  to  know 
the  law.  For  though  this  is  often  repeated  as  an  axiom,  a  pre- 
sumption so  variant  from  the  truth  cannot  be  recognized  by 
the  law.  The  ground  on  which  the  doctrine  rests  is  this,  that 
it  is  impossible  to  uphold  the  government,  and  so  to  maintain 
its  administration  as  to  protect  public  and  private  rights,  ex- 
cept on  the  principle  that  the  rights  and  Uabilities  of  every 
one  shall  be  the  same  as  if  he  knew  the  law. 

If  all  contracts  made  in  ignorance  of  the  law  were  to  be  held 
invalid,  there  would  be  no  certainty  in  business,  and  no  secu* 
rity  in  titles.  All  rights  of  property  would  be  endangered,  and 
the  most  important  encouragements  for  industry  and  enter- 
prise would  be  taken  away.  It  is  indispensable,  therefore, 
that  the  obligation  of  contracts  should  be  maintained,  unless 
there  is  some  stronger  reason  for  annulling  them  than  a  mere 
mistake  of  the  law:  ChampUn  v.  Layiinj  18  Wend.  407  [31 
Am.  Dec.  382]. 

This  question  is  discussed  at  length  by  Judge  Story;  and 
nearly  all  the  English  and  American  authorities  are  referred 
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toy  and  many  of  them  examined:  1  Story's  Bq.  Jtir.,  o.  fi, 
Redfield'B  ed.  But  while  the  weight  of  authority  is  clearly 
against  granting  relief  merely  on  account  of  a  mistake  of  the 
law,  it  seems  to  be  conceded  in  nearly  all  the  cases,  and  ex- 
pressly decided  in  many  of  them,  that  there  are  exceptions  to 
this  rule:  Himt  v.  Rouamaniere^  1  Pet  15;  Bank  of  United 
States  y.  Damdy  12  Id.  32. 

Instead  of  saying  that  there  are  ^'  exceptions "  to  the  rule, 
it  would  probably  be  more  correct  to  say  that,  while  relief  will 
never  be  granted  merely  on  account  of  the  mistake  of  the 
law,  there  are  cases  where  there  are  other  elements,  not  in 
themselves  sufficient  to  authorize  the  court  to  interpose,  but 
which,  combined  with  such  a  mistake,  will  entitle  the  party 
to  relief.  It  is  important,  therefons,  to  inquire  what  it  is  that, 
with  a  mistake  of  the  law,  will  justify  the  interposition  of  the 
oonrt,  where  there  is  no  firaud,  or  accident,  or  mistake  of  fact. 

If  a  party,  who  himself  knows  the  law,  should  deceive  an- 
other, by  misrepresenting  the  law  to  him,  or,  knowing  him  to 
be  ignorant  of  it,  should  therein  take  advantage  of  him,  relief 
would  be  granted  on  the  ground  of  fraud.  So  that  such  a 
case  is  within  neither  the  rule  nor  the  exception. 

It  has  sometimes  been  said  that  when  money  or  other  prop- 
erty has  been  obtained  under  a  mistake  of  the  law,  which  the 
defendant  ought  not  in  good  conscience  to  retain,  he  should 
be  compelled  to  restore  it:  Northrop  v.  OraveSy  19  Conn.  548 
[50  Am.  Dec.  264];  SUdwell  v.  Anderson^  21  Id.  189.  This  is 
just,  as  a  principle,  but  entirely  indefinite  as  a  rule.  It  pro- 
poses nothing  but  the  opinion  of  the  court  in  each  case,  on  a 
matter  in  regard  to  which  there  may  be  great  differences  of 
opinion.  It  overlooks  the  public  intereste  involved  in  main- 
taining the  obligation  of  contracte.  Generally,  as  between 
the  parties,  a  mistake  of  law  has  as  equitable  a  claim  to  re- 
lief as  a  mistake  of  fact. 

It  is  believed  that  in  nearly  all  such  cases,  where  relief  haa 
been  granted,  in  addition  to  the  intrinsic  equity  in  favor  of 
the  plaintiff,  two  facte  have  been  found:  1.  That  there  has 
been  a  marked  disparity  in  the  position  and  intelligence  of 
the  parties,  so  that  they  have  not  been  on  equal  terms;  2.  And 
that  the  party  obtaining  the  property  persuaded  or  induced  the 
other  to  part  with  it,  so  that  there  has  been  ^'  undue  influence  " 
on  the  one  side,  and  ^'undue  confidence"  on  the  other:  1  Story's 
Eq.  Jur.,  sec.  120.  When  property  has  been  obtained  under 
such  circumstances  and  by  such  means,  courte  of  equity  have 
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Derer  hedtated  to  compel  its  restoration,  though  both  the  par- 
ties acted  under  a  mistake  of  the  law.  And  there  would  be 
still  stronger  reasons  for  granting  relief  in  such  a  case,  if  the 
party  from  whom  the  property  had  been  obtained  had  been 
led  into  his  mistake  of  the  law  by  the  other  party:  Sparks  v. 
WhiU,  7  Humph,  86;  Fitzgerald  v.  Peek^  4  litt.  1271 

Thus  in  Pickering  y.  Pickeringj  2  Beay.  31,  Lord  Langdale 
set  aside  certain  agreements  entered  into  under  a  mistake  of 
the  law,  on  the  ground  that  '^the  parties  were  not  on  equal 
terms";  and  that  the  plaintiff  acted  under  the  influence  of 
the  defendant.  And  tiie  same  thing  was  done  in  Wheder,  y. 
Smithy  9  How.  55,  because  the  parties  ^'did  not  stand  on  equal 
ground";  and  the  plaintiff  ^^did  not  act  freely,  and  with  a 
proper  understanding  of  his  rights." 

This  question  has  arisen  more  frequently  in  cases  where 
parties  haye  been  mistaken  in  r^ard  to  their  titles  to  real 
estate.  Thus  in  Bingham  y.  Bing?iam^  1  Yes.  Sr.  126,  the  de- 
fendant sold  to  the  plaintiff  property  which  he  already  owned . 
and  the  court  compelled  a  restoration  of  the  purchase-money. 
It  may  haye  been,  as  Bronson,  J.,  suggests  in  Champlin  y. 
Laytiny  18  Wend.  407  [31  Am.  Dec.  382],  on  the  ground  that 
the  defendant  ^^ misled"  the  plaintiff  in  r^ard  to  his  title. 
But  the  correctness  of  the  decision  is  not  questioned  by  Lofd 
Cottenham,  in  Stewart  y.  Stewarty  6  Clark  &  F.  964. 

Judge  Story  suggests  that  such  a  case  ^'seems  to  inyolye,  in 
some  measure,  a  mistake  of  fact,  that  is,  of  the  fEtct  of  owner^ 
ship,  arising  from  a  mistake  of  the  law":  1  Story's  Bq.  Jur., 
sees.  122,  130.  And  in  King  y.  DwAUUsy  1  Head,  77,  the  de- 
cision is  put  on  that  ground.  But  if  all  the  other  filets  are 
agreed  and  known  to  the  parties,  the  question  of  '^ownership'* 
can  be  nothing  but  one  of  law.  And  in  such  cases,  as  in  dStk* 
ers,  courts  of  equity  should  not  interfere,  unless  it  appears 
that  there  was  a  difference  in  the  condition  of  the  parties,  so 
that,  instead  of  both  acting  yoluntarily,  one  was  misled  or 
unduly  influenced  by  the  other.  Nor  will  the  court  then  in- 
terpose, in  the  absence  of  fraud,  unless  the  defendant,  as  well 
as  the  plaintiff,  can  be  restored  substantially  to  the  same 
situation  as  before:  Croeier  y.  Acery  7  Paige,  137. 

Nor  where  there  is  a  real  controyersy  between  parties,  and 
the  case  is  one  of  any  doubt,  will  the  court  set  aside  a  compra 
mise  fEurly  made  by  them,  though  it  should  afterwards  ap 
pear  that  one  has  thereby  receiyed  property  to  which  he  waa 
not  legally  entitled:  Steele  y.  White,  2  Paige,  478;   Trigg  y 
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Beedj  5  Humph.  629  [42  Am.  Dec.  447].  On  the  contrary, 
courts  of  equity  encourage  such  compromises.  But  here,  too, 
as  in  other  cases,  if  the  parties  are  not  on  equal  terms,  and 
one  misleads  the  other,  and  obtains  property  thereby  against 
right  and  equity,  as  well  as  against  law,  he  will  be  compelled 
to  restore  it.  '^  If  a  party  acting  inignorance  of  a  plain  and 
settled  principle  of  law,"  says  the  vice-chancellor,  Sir  John 
Leach,  ^48  induced  to  give  up  a  portion  of  his  indisputable 
property  imder  the  name  of  a  compromise,  a  court  of  equity 
will  relieve  him  from  the  consequences  of  his  mistake": 
Naylor  v.  TFincA,  1  Sim.  &  St.  564  And  though  this  was  a 
didwn^  the  principle  was  fully  applied  by  the  supreme  court 
of  the  United  States  in  Wheeler  v.  Smithy  9  How.  55,  pre- 
viously dted.  And  the  same  doctrine  has  been  recognised 
by  this  court  in  the  case  of  Freeman  v.  Curtis,  51  Me.  140 
[posty  p.  564].  And  in  both  of  these  cases  relief  was  granted, 
not  on  the  ground  that  a  mistake  of  the  law  alone  entitles  one 
to  relief  but  that,  though  there  be  no  actual  fraud,  if  one  is 
unduly  influenced  and  misled  by  the  other  to  do  that  which 
he  would  not  have  done  but  for  such  influence,  and  he  has  in 
consequence  conveyed  to  the  other  property  without  any  con- 
sideration therefor,  or  purchased  what  was  already  legally  his 
own,thecourt¥dll,if  it  can  be  done,  restore  both  of  the  parties 
to  the  same  condition  as  before. 

The  case  at  bar  is  one  of  this  kind.  The  parties  were  not 
on  equal  terms.  The  plaintiff  was  ignorant  in  business  affairs, 
as  well  as  in  other  respects.  EEaving  confidence  in  the  defend- 
ants, she  relied  upon  what  they  told  her.  It  does  not  appear 
that  she  doubted  the  validity  of  her  fiftther's  lease  to  her  until 
such  doubts  were  communicated  to  her  from  them.  The  propo- 
sition for  her  to  release  her  interest  in  all  the  other  property 
did  not  originate  with  her,  but  with  them;  and  she  was  induced 
to  accept  it  by  the  fear  which  they  had  impressed  upon  her, 
that  she  otherwise  would  have  to  give  up  the  homestead. 
She  acted  under  their  influence.  They  believed  that  there  was 
a  defect  in  the  first  lease,  and  they  meant  to  take  advantage 
of  it.  As  was  said  by  the  master  of  the  roUs^  afterwards  Lord 
Kenyon,  in  Evans  v.  Uewettiuj  1  'Cox,  838,  ^^though  there  was 
no  fraud,  there  was  something  like  fraud;  £9r  an  undue  advan- 
tage was  taken  of  her  situation.  The  party  was  not  competent 
to  protect  herself;  and  therefore  this  court  is  bound  to  afford 
her  such  protection." 

The  bill  is  sustained,  with  costs.   And  the  defendants  must 
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be  decreed  to  pay  her  a  diBtribative  share  of  the  pereonal 
estate,  with  interest  from  the  time  of  distrihation,  maUng  her 
equal  with  them,  and  to  release  to  her  one  eighth  of  all  the 
real  estate,  and  aoooont  to  her  tar  her  share  of  the  rents  and 
prc^ts  of  the  portion  not  occupied  by  her. 

Afplston,  0.  J^  and  Exht,  Waiaov,  and  Diokbbsoiii,  JJ^ 
concurred* 


wiUi  NOT  MB  OBAxnD  iBoif  MiirrA¥B  ov  L4W»  aaltM  time  mn 
gpftffyj  qfapfflumtnaoWi  nA  m  «b^^  inflnnuM^  ndswcseinAiilioOy  ot  wi^ 
^laoed  ooofidtnoex  Bogg$  t.  Fowierp  76  Am.  Dm.  061,  and  note  M7)  Freemim 
T.  Cfmrikp poOp  p.  664|  wmGooiemomr.  Wmr,  76 Id.  640^  ivite 66a 

DsKP  Qw  FunwtD  io  OoHMBrai  or  Furuxo  k  woid  at  oomiwn  Uwi 
Note  te  GaMr.  Emmeker,  6i  Am.  Dm.  4U|  BtHbT.  JETorrfaM,  70  Id.  2011 


Barnbs  t;.  Union  Mutual  Fibb  Insubanob  Ga 

m  lana^  US.] 

Ant  Hatibial  Chahos  nr  Tbim,  nwuoH  vor  sr  Aununoir^  will  wirM 
inmnnm  poliqr  which  yofkUi  that  sny  slt<««tifln  or  disf  in  tba  titk 
■haU  aToid  it. 

Pouor  or  Imumiiroa  oh  VmrmmD  Halt  ov  BuiLDara%  fraridlng  thaft 
it  ihan  bo  Toid  ''iHun  the  titlool  any  praptrtjinaorodahall  be  ohaogad 
by  nlo,  mortgago,  or  othofwiaQ^"  beoomaa  Toid  upon  partition  of  tiio 
premiaaa  made  on  a  Judgment  thorofor  mdared  on  the  petition  of  the 
oo-tenant  ol  the  inanred. 

Pouor  OF  LrsuiuiicB  oir  BuiLDiiros  ajtd  Fumhtujui  thmuuii  m  Ihditiii* 
BLE,  and  if  made  Toid  bj  the  aamied  aa  te  any  of  the  itema  ol  property 
inanrfkl,  the  whole  policy  it  Toid;  therefore  where  the  polity  ia  aToided 
by  a  diange  of  title  te  the  bnlldfagii^  reeoyery  oannot  be  had  for  the  loie 
ol  the  fomitiirei 

AonoN  on  a  poliqy  of  insuranoe;  reported  Inua^md  priiuB. 
The  opinion  states  the  ease. 

F.  0.  J.  SmUhj  for  the  plaintiff. 
T.  M.  HayeSy  for  the  defendants. 

By  Court,  Davis,  J.  The  plaintiff  applied  fiur  insurance  on 
^one  half^  in  common  and  undivided,"  of  oertain  buildings, 
and  household  furniture  therein.  In  answer  to  the  question, 
^  Who  owns  and  occupies  the  buildings?''  he  answered :  '^  The 
applicant  owns  and  occupies  the  property."  A  fair  construc- 
tion of  this  representation  of  title  is,  that  the  applicant  was 
the  owner  of  an  undivided  half  of  the  property  described,  and 
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the  sole  owner  of  the  property  to  be  insured.  This  represen- 
tation was  true. 

The  by-laws  of  the  eompany  are  expressly  made  a  part  of 
the  policy,  as  conditions  of  the  insurance.  By  the  sixteenth 
article  it  is  provided  that  ''when  the  title  of  any  property  in- 
sured shall  be  changed,  by  sale,  mortgage,  or  otherwise,  the 
policy  shall  thereupon  be  yoid.'' 

The  insurance  in  this  case  was  for  six  years.  The  policy 
was  dated  November  16, 1851.  Upon  a  petition  for  partition, 
duly  prosecuted  by  the  other  tenant  in  common,  upon  which 
judgment  was  rendered  January  20, 1867,  the  premises  were 
divided,  and  the  plaintiff  became  the  owner  of  a  particular 
half  thereof^  in  severally.  The  buildings  Were  destroyed  by 
fire  April  1, 1857. 

The  partition  of  the  property  may  not  have  been  an  alieni^ 
tion,  as  understood  in  matters  of  insurance.  But  when  a  by- 
law provides  that  any  alteration  or  change  in  the  title  shall 
make  the  policy  void,  any  material  change  in  the  title  will 
have  that  efTect,  though  it  is  not  by  an  alienation:  Edma/nd$ 
V.  Muiual  Sqf0iy  Fire  In$.  Co.^  1  Allen,  311  [79  Am.  Deo.  746]; 
Campbell  v.  HamUUm  MiU.  Ins.  Co.^  51  Me.  69. 

The  title  in  the  case  at  bar  was  materially  changed  by  the 
partition.  The  effect  was  equivalent  to  an  alienation  and  a 
purchase.  The  plaintiff  no  longer  owned  any  interest  in  the 
entire  property,  while  he  did  own  the  entire  interest  in  a  part 
of  it.  It  was  the  same  as  if  he  had  given  his  co-tenant  a  deed 
of  his  interest  in  a  specific  part,  and  had  received  fix>m  him 
such  a  deed  of  the  other  part  His  titie  no  longer  corre- 
sponded with  the  policy,  in  nature  or  quantity.  He  insured 
but  one  undivided  half  of  the  part  which  he  owned  after  it 
was  divided.  And  after  the  division,  he  owned  no  part  of  the 
other  hall  If  he  could  recover  at  all,  which  he  cannot  do,  it 
would  be  for  only  one  fourth  part  of  the  whole,  or  for  an  un- 
divided half  of  the  part  which  he  continued  to  own  after  the 
partition. 

The  furniture  was  separately  valued  in  the  policy,  and  it  is 
claimed  that  the  plaintiff  is  entitied  to  recover  for  the  loss  of 
that,  if  he  fidls  to  recover  for  the  loss  of  the  buildings.  But 
the  provision  in  the  by-laws  is  that  if  the  title  is  changed  the 
policy  shall  be  void.  And  besides,  it  has  been  decided  by  this 
court  that  such  a  contract  of  insurance  is  indivisible,  and  if 
rendered  vdd  by  the  assured  in  any  of  the  items  of  property 
insured,  the  whole  policy  is  void:  Lovtjjoy  v.  Augusta  M.  F.  Ins. 
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Co.,  45  Me.  472;  Chuld  y.  York  OowUy  MuL  Fire  Ins.  Co.,  47 
Id.  403  [74  Am.  Deo.  494];  Day  y.  Charter  Oak  Ins.  Co.,  61 
Id.  91. 
Plaintiff  xumBoit. 

APFLXTONy  C.  J.,  and  Ekrt,  Waltok,  and  DiaoBBscnr,  JJ., 
oonoorred. 

Kent,  J.,  held  that  the  representation  of  the  plaintiff^  as 
to  oconpancy  of  the  building,  was  either  a  misstatement  or 
a  concealment  of  a  material  fiict. 


Pouor  or  ImuBAvoB  Vom'^AB  to  Past  of  Psomnnr,  wmci'mjut  Yod  zx 
ToTO:C3^»T.JfttfiicaiVr«/ii«.Cb.»74AiiL]>eo.494^andiio^  In 

AOiaim  t.  PhamSx  Ins.  Oo.^  8  DflL  480^  the  prmoipal  mm  is  cited  upon  the 
qaestUm  of  the  entirety  d  a  policy  of  inmTinoe,  and  whether  if  aroided  at  to 
pArt  of  the  property  insured  it  it  invalidated  altogether;  and  the  eonndneie 
of  the  principal  caee  in  thia  partionlar  ia  doubted,  hat  the  ooort  rendera 
oo  deciaion  on  the  propoeitioii. 

ALmrAnoN  or  Chahob  or  Trli  Whdoh  wni.  ATon>  Ptouxnr  of  iHBua- 
AifOB:  See  Fotfn^  t.  Eagle  Fbre  In$.  Cb.,  74  Am.  Deo.  678;  note  to  Morriton't 
Adm'r  y.  Teimeuee  M.  it  F.  Int.  Oa.,  S9  Id.  299.  A  diaaotetion  of  partner- 
ahip  and  a  aale  by  one  partner  of  hia  intereat  to  hia  oo-partner  wiU  avoid  a 
policy  of  inaoranoe  npon  partnerahip  property,  containing  a  coaditi<Ni  that  the 
policy  ahall  be  void  if  the  property  be  alienated  by  aale  or  otherwiae:  FMeg 
T, LffomhtgCkmni^MuL  In8.CkK,121d.'!06,  mi/t^liJS.  The  principal  oaaeis 
eited  to  the  point  that  aaaignmenta  and  reoeiTerahipa  paaa  title^  and  there- 
fore aooh  prnoeedingi  are  a  change  and  alienation  of  the  pruptrtj  which 
work  a  lorCeitare  cl  aa  fnanranoe  poliqrs  XeenqfT.  Hamt  In$.  €bi»  8  ^ 
AC.  482. 


Fbbbman  v.  Cubtis.    Swett  v.  Oubtis. 

[U  Mazki,  140.] 

limnT  Fim  oe  P&omnnr  Tbaksfebbxd  uAuui  Hxraki  ob  lamvaAirai 
OF  Law,  with  foil  knowledge  of  the  facta,  and  in  the  absence  of  frand, 
cannot  be  leoovered  back  at  law  or  in  equity,  the  mle  being  equally 
stringent  in  both  juriadictiana. 

Wbmbm  Mbtakx  n  Oirs  both  of  Law  and  Fact,  thoogh  the  latter  ia  the 
reanlt  of  the  former,  relief  will  be  granted  when  Jnatice  and  equity 
require  it. 

BaoozryBTAHOB  ov  Bbal  Ebiaib  Covtbtbd  uhdbe  Mistakb  of  Law,  abb 
CoBrsBQUiBT  Mdzakb  of  Fact,  will  be  decreed  where  there  waa  no  con- 
aideration  for  the  conveyance,  the  meana  oaed  to  obtain  it  were  improper, 
and  the  grantee  of  the  property  oaght  not  in  good  conacience  to  retain  it. 

Hbibs  Who  OoNTBr  thbib  Intbbests  in  Estatb  to  Ahothbb  uhdbb 
loNOBANGB  OF  Law  of  deaccnt,  and  a  conaeqnent  miatake  ci  fact  thai 
they  are  not  the  only  heira,  wiU  be  decreed  a  reconveyance  in  equity, 
where  the  grantee^  who  had  no  legal  intereat  in  the  eatate,  repreaented 
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ttat  ii  was  doabtfnl  wlietfaer  tiiey  were  the  only  hein,  and  exhibited 
deeds  from  other  persons,  oUiming  to  be  heirs,  coiiTeying  their  interests 
hi  the  estate  to  him,  the  better  to  enable  him  to  contest  a  will  which 
disposed  el  a  portion  of  the  property  to  strangers,  he  at  the  same  time 
exeoating  aa  agreement  to  pay  them  ont  of  the  proceeds  of  the  estate 
llisir  sereral  shares;  and  npon  this  showings  the  plaintiffs,  in  ignorance 
d  tiieir  sole  heirship^  and  without  any  c<msideratioii,  conTcyed  to  him 
llisir  interest  in  the  estate,  receiving  in  return  an  agreement  to  pay  them 
eaoh  one  twelfth  or  in  all  one  sixth  of  the  proceeds  of  the  estate;  and  a 
feoonreyanoe  shonld  be  decreed  whether  or  not  the  grantee  was  aware 
d  the  sole  heirshq^  el  the  plaJntiffe,  beoaose,  if  so,  his  action  was  frandn* 
lent;  and  if  not»  then  the  means  nsed  to  obtain  the  conTeyance  were  im- 
ptepsr,  no  eonsideration  was  paid,  and  he  ought  not  in  good  eonsefenee 
to  retain  tiie  property* 

Bills  in  equity.  The  oases  were  heard  on  bills  and  answers. 
Hie  opinion  states  the  case. 

P.  Eiuhnan  and  Son^  and  T.  If.  HdyeSy  for  the  oomplain- 


BawmBj  80n^  tot  the  respondent. 

By  Coorty  Davis,  J.  As  these  oases  are  in  all  respects  alikei 
we  may  refer  to  them  as  one. 

They  are  each  presented  to  the  court  upon  the  bill  and  an- 
swer. The  answer  is  therefore  to  be  considered  as  true;  and 
no  part  of  the  bill  is  to  be  considered  true  which  is  denied  by 
the  answer.  Aj^lying  this  rale,  we  gather  the  following  state- 
ment of  facts: — 

Hannah  O.  Curtis,  of  Wells,  died  January  29, 1861.  Al- 
though she  left  a  will,  the  validity  of  which  is  denied  in  the 
answer,  the  principal  controversy  relates  to  a  large  portion  of 
her  prc^wrty  not  disposed  of  thereby.  This  descended  to  her 
heirs  at  law.  As  she  left  no  lineal  descendants,  nor  any  hus- 
band, nor  father,  nor  mother,  nor  brother,  nor  sister,  the  plain- 
tiffs, being  an  uncle  and  an  aunt,  a  brother  and  sister  of  her 
mother,  are  her  heirs. 

There  are  also  several  cousins  of  the  deceased,  who  are  the 
descendants,  in  another  line,  of  her  grandfather,  Samuel  Cur- 
tis. One  of  these  is  the  defendant.  It  is  not  claimed  that 
they  are  her  heirs. 

After  the  death  of  Hannah  0.  Curtis,  the  defendant  at  once 
began  to  interpose  in  the  settlement  of  the  estate,  as  if  he  had 
been  one  of  the  heirs.  He  went  to  the  plaintiffs  and  '^  informed 
them  that  Hannah  O.  Curtis  was  dead."  As  they  lived  in 
York,  and  she  died  in  Biddeford,  they  probably  did  not  know 
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it  until  80  inibnned*  He  also  infonned  them  tliak  she  left  a 
will,  signed;  as  he  beliered,  '^  when  she  was  of  unsound  mind." 

He  also  admits  that  he  represented  to  them  that  the  de- 
ceased left  estate  not  disposed  of  by  the  will;  that  he  had  been 
infonned  by  some  that  it  would  d^cend  and  be  distributed 
equally  to  her  cousins, — by  some  thiit  it  would  belong  to  the 
cousins  who  were  the  descendants  of  Samuel  Curtis,  and  by 
others  that  the  uncles  and  aunts  would  be  entitled  to  the 
whole;  that  the  descendants  of  Samuel  Curtis  ought,  in  justice, 
to  receiye  one  half  of  the  estate;  *^  that  the  defendant  was  will- 
ing to  make  that  distribution  if  the  plaintiffs  were";  and  that 
they  consented  thereto. 

He  also  exhibited  to  them  seyeral  deeds,  given  by  Joseph 
Curtis  and  others,  to  him,  '^  of  all  their  interest  in  said  estate," 
he  giving  back  to  them  an  agreement  to  pay  them  a  specified 
portion  of  the  amount  he  should  realize  out  of  it.  Thereupon 
they  assented  to  his  proposition,  gave  him  deeds  of  all  their 
interest  in  the  estate,  and  he  gave  to  them  an  agreement  to  pay 
them  each  one  twelfth  part  of  the  amount  realized  from  it 

They  now  claim  that  their  deeds  were  obtained  by  the 
firaudident  or  improper  conduct  of  Curtis,  the  defendant,  and 
were  given  under  a  mistake  in  regard  to  their  rights.  They 
therefore  pray  that  he  may  be  compelled  to  reconvey  to  them. 

It  is  urged  by  the  counsel  for  the  defendant  that  the  plain- 
tiffli  must  have  known  their  relationship  to  the  deceased,  and 
that  if  there  was  any  mistake  on  their  part,  it  was  a  mistake 
of  law,  and  not  of  fEtct.  And  it  is  contended  that  against  such 
a  mistake  equity  will  afford  no  relief:  1  Story's  Eq.  Jur.,  sees. 
Ill,  113. 

The  same  rule  is  applicable  in  equity  as  in  actions  at  law 
to  recover  back  money  paid,  which  is  an  equitable  action. 
And  whenever  money  can  be  recovered  back  at  law,  on  the 
ground  that  it  has  been  paid  by  mistake,  other  property  may 
be  recovered  back  at  law  or  in  equity:  Moore  v.  Mandiebaum^ 
8  Mich.  433. 

The  general  rule  is  the  same  at  law  as  in  equity,  that  in  the 
absence  of  fraud,  money  paid  under  a  mistake,  or  through  ig- 
norance of  the  law,  with  the  knowledge  of  all  the  fetcts,  cannot 
be  recovered  back:  Norton  v.  MardeUy  15  Me.  45  [32  Am.  Dec 
132];  PeUrborough  v.  LancasUry  14  N.  H.  382;  miott  v.  Swarir 
tpout,  10  Pet.  137.  But  this  was  said  by  Morton,  J.,  in  Haven 
V.  FoBUr,  9  Pick.  112  [19  Am.  Dec.  353],  to  be  a  vexed  ques- 
tion.   The  rule  is  at  least  subject  to  some  exceptions.    And  it 
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has  been  held  in  many  cases  that  though  there  has  been  no 
actoal  fraud,  if  there  has  been  any  improper  conduct  on  the 
part  of  the  payee,  or  if  he  ought  not  in  good  conscience  to  re» 
tain  it,  money  paid  to  him  under  a  mistake  of  the  law  may  be 
reooTered  back:  SiUiman  v.  Wing^  7  Hill,  159;  Northrop  y. 
Graves^  19  Conn.  548  [50  Am.  Dec.  264];  Renard  v.  FeidUrj  8 
Duer,  318;  Covington  v.  Powell,  2  Met  (Ey.)  226;  Cvlbreih  y. 
Ovlbreth,  7  Oa.  64  [50  Am.  Dec.  375]. 

The  rule  is  quite  as  stringent  in  equity  as  in  suits  at  law. 
If  relief  is  ever  granted  for  a  mistake  of  law,  it  is  an  exception, 
depending  upon  the  particular  circumstances  of  the  case: 
HwU  v.  Bommanierej  1  Pet.  1, 15.  And  yet  the  rule  is  not  im- 
perative. '^A  mistake  of  law  is  not  ordinarily  a  ground  of 
relief  in  equity'':  MeUiah  v.  Bobertson,  25  Vt  603.  But  it 
never  has  been  dedded  ''that  a  plain  and  acknowledged  mis- 
take in  law  is  beyond  the  reach  of  equity'':  Marshall,  C.  J.,  in 
Hunt  V.  Eoumnanierf  8  Wheat.  174. 

It  is  very  dear,  from  the  answer  of  the  defendant,  as  well 
as  from  the  bill,  that  the  plaintiffs  were  ignorant  of  the  law 
relating  to  the  descent  and  distribution  of  estates;  and  this 
ignorance  of  the  law  involved  them  in  a  mistake  of  fSact,  as  to 
who  were  the  heirs  of  Hannah  0.  Curtis.  And  where  the 
mistake  is  one  both  of  law  and  fact,  though  the  latter  is  the 
result  of  the  former,  relief  will  be  granted  when  justice  and 
eqtdty  require  it:  King  v.  DoolitUe,  1  Head,  77. 

If  the  defendant  was  as  ignorant  as  the  plaintiffs,  the  mis- 
take was  mutual.  If  he  was  not  ignorant,  tiien  he  biowingly 
took  advantage  of  their  ignorance,  and  obtained  the  deeds 
fraudulently. 

He  alleges  that  his  fieither,  ^*  Ralph  Curtis,  in  his  lifetime, 
informed  him  that  the  estate  of  Hannah  O.  Curtis  would  de- 
scend and  be  distributed  among  all  the  cousins ";  and  that 
*^  he  frilly  believed  that  such  was  the  law  of  the  state."  But 
what  information  he  received,  or  what  he  believed,  in  his 
fieither's  lifetime,  is  immaterial.  His  belief  and  information, 
at  the  time  when  he  obtained  the  deeds  of  the  plaintiffs,  are 
the  matters  of  importance. 

He  alleges  the  truth  of  what  he  said  to  the  plaintiffb, — that 
he  had  been  informed  by  some  persons  that  the  estate  would 
descend  to  the  cousins,  and  by  others  that  it  would  descend 
to  the  uncles  and  aunts.  But  the  answer  does  not  disclose 
when  he  was  so  informed.  It  may  have  been  many  years  be- 
fore the  death  of  Hannah  O.  Curtis  that  some  persons,  igno* 
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rant  of  fhe  law,  had  informed  him  that  the  cousins  would 
inherit  her  estate;  while  there  is  nothing  in  his  answer  incon- 
sistent  with  the  supposition  that  he  had  recently  been  in- 
formed by  persons  learned  in  the  law,  consulted  by  him  as 
counsel,  ttiat  the  plaintiffs  were  the  only  heirs.  It  would  have 
been  the  most  natural  course  for  him  to  pursue  to  consult 
counsel;  and  as  he  does  nqt  allege  his  ignorance  at  that  time, 
we  are  hardly  at  liberty  to  infer  it. 

It  is  difficult  to  understand  upon  what  ground  the  defend- 
ant could  have  supposed  it  proper  for  him  to  intermeddle 
with  the  estate.  We  cannot  avoid  the  impression  that  he 
knew,  when  he  procured  the  deeds  of  the  plaintiflw,  that  he 
had  no  legal  interest  in  it.  But  if  otherwise,  in  Hie  most 
fiavorable  view  for  him,  it  was  doubtful  whether  he  had  any 
interest  Under  such  circumstances,  why  did  he  undertake 
to  settle  the  estate  ?  Or  why  did  he  proceed  on  the  assump- 
tion that  he  had  a  legal  interest  in  it  ?  As  a  prudent  man, 
regarding  the  rights  of  others,  as  well  as  his  own,  he  would 
have  consulted  counsel  before  doing  anything. 

Having  procured  deeds  from  others,  whose  interest  was  as 
doubtful  as  his  own,  he  approached  the  plaintiffs.  His  repre* 
sentations  to  them  were  adapted  to  give  them  the  impression 
that  their  interest  was  as  uncertain  at  least  as  his.  The  ex- 
hibition of  his  deeds  from  other  persons,  and  the  suggestion 
that  the  object  of  conveying  all  their  interests  to  one  was  the 
better  ''to  contest  the  will,''  produced  the  effect  which  must 
have  been  designed.  The  plaintiffs,  without  the  slightest  con- 
sideration, conveyed  to  him  the  whole  estate,  receiving  nothing 
in  return  but  an  agreement  to  pay  them  each  one  twelfth  part 
of  the  proceeds.  The  means  resorted  to  in  order  to  obtain  the 
property  were  obviously  improper;  and  the  defendant  ought 
not,  in  good  conscience,  to  retain  it.  It  is  not  a  case  where 
one,  through  ignorance  of  the  law,  has  settled  a  claim  against 
him  that  could  not  have  been  enforced;  or  has  entered  into  a 
contract  for  which  he  has  received  any  consideration.  There 
was  nothing  between  the  parties  as  a  basis  for  any  negotia- 
tions. There  was  no  claim  of  the  one  against  the  oUier,  valid 
or  invalid.  It  was  an  isolated  act  of  obtaining  a  release  of 
Ave  sixths  of  a  valuable  estate,  without  any  pretense  of  any 
consideration,  through  the  ignorance  of  the  parties  giving  it 
Whether  the  defendant  was  also  ignorant  or  not,  it  would  be 
a  reproach  to  the  law  if  he  could  now  be  permitted  to  retain 
the  fruits  of  such  a  proceeding. 


Digitized' by  VjOOQIC 


1863.]  Gbbbish  v.  Bbown. 

The  bills  are  Bnstained,  with  costs  for  each  of  the  plaintiflfs. 
A  decree  will  be  made  in  each  case  that  the  defendant  recon- 
vey  all  the  estate  conveyed  to  him.  And  if  any  farther  relief 
is  necessary,  it  will  be  granted. 

AFPLSTONy  C.  J.,  and  RioBy  Cutting^  Kent,  and  Waltov, 
JJ.y  concnned. 

MiOTACT  OF  Law,  wmnr  Relodt  Oeahtid  nunc:  Sm  Joriam  r. 
mKU^i^KS,  and  note. 


Gbbbish  v.  Bbown. 

161  MAZm.  296.1 

ftnmt  n  Pdbuo  Hiohwat  bt  Law  ov  MAxn,  thouoh  hot  Natmablb 
QoMAMf  if  it  is  of  soffidoit  capacity  to  float  log%  twHb,  etc 

PkBsosr  Who  Obskbuoib  Stbbam  Which  is  bt  Law  Publio  Hxohwat,  by 
easting  therein  waste  material,  filth,  or  trash,  or  by  depositing  material 
of  any  desoription,  except  as  oonneoted  with  the  reasonable  ose  of  such 
stream  as  a  hi^^way,  or  by  direct  anthority  of  law,  does  so  at  Ids  own 
p«iL  It  is  a  paUio  nuisance^  for  which  he  would  be  liable  to  an  indict- 
ment and  to  an  action  at  law  l^  any  individual  who  should  be  specially 
damaged  thereby. 

llnifOWiiBR  Who  Oasts  ^Slabs,  Edgzhos,  ob  Oibbb  Waste  ov  his  Mnx 
nrro  Bivbb  to  be  floated  away  by  the  stream,  whereby  navigation  is 
obstmcted  or  the  rights  of  private  individnals  infringed,  is  liable  to  an 
action  for  damages  by  a  person  specially  damaged. 

TtrnKfRAXT  Obstbuotion  07  PosnoN  ov  Sibbax  as  iNcmBHT  TO  Right 
ov  Natioaxioh,  while  preparing  materials  for  transportation  or  securing 
them  at  the  termination  of  their  transit,  ii  no  violation  of  law.  In  Uus 
respect  public  streams  are  governed  by  the  same  general  roles  of  law 
as  are  highways  npon  land. 

TkMPOBABT  ShBEB  OR  Oun>B  BoOHS,  THOUOH  OBSTEUOTZOmi  SO  NAVIOATIOir, 

MAT  bb  Usbd,  as  incident  to  the  reasonable  use  of  a  river  for  ronning 
and  secoring  logs,  for  the  purpose  of  directing  the  logs  or  lumber  into 
proper  places  in  which  to  detain  them  for  use;  but  the  stream  may  not 
be  permanently  obstructed  and  converted  into  permanent  places  of  de* 
posit  for  logs  by  the  construction  of  piers  and  booms. 

Case  for  damages.  The  cause  was  by  order  of  court  and 
the  consent  of  the  parties  submitted  to  this  court  on  report  to 
determine  whether  upon  the  testimony  offered  by  the  plaintiff 
the  action  can  be  maintained.    The  opinion  states  the  case. 

2>.  Hammona^  tor  the  plaintiffs. 

ShepUy  and  Dana^  for  the  defendants 

By  Court,  Rice,  J.  This  case  comes  before  as  on  a  qwm 
report  It  is  not  presented  in  conformity  with  the  statute,  and 
might  therefore  with  propriety  be  dismissed.    It  however  in- 
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volves  questions  of  much  importance,  not  only  to  the  parties 
immediately  interested,  but  to  many  other  citi»dns  of  the  state. 
For  the  purpose,  therefore,  of  enabling  those  interested  to  ad- 
jost  matters  in  controyersy  intelligentiy  between  themselves, 
or  to  present  the  points  in  issue  before  a  court  and  jury,  we 
proceed  briefly  to  consider  the  case  as  though  the  facts,  which 
the  evidence  tended  to  prove,  had  actually  been  established  by 
proofl 

It  would  thus  appear  that  the  Androscoggin  River  at  the 
points  whereon  the  mills  of  the  respective  parties  are  located, 
and  between  them,  though  not  technically  a  navigable  stream, 
is  of  sufficient  capacity  to  float  logs,  rafts,  etc.,  or  in  other 
words,  is  a  floatable  stream,  and  as  such,  by  the  law  of  this 
state,  is  deemed  a  public  highway. 

The  plaintiffa  are  owners  of  a  steam  saw-mill  situated  at 
Bethel,  on  the  bank  of  said  river,  which  is  supplied  with  logs 
floated  down  the  stream,  and  secured  by  means  of  piers  and 
booms  in  that  portion  of  the  river  which  flows  between  Town's 
Island  and  the  south  shore  thereof,  and  also  in  a  place  of  deposit, 
consisting  of  about  four  acres  of  land,  owned  by  them,  and 
upon  which  logs  may  be  floated  at  high  water.  To  facilitate 
the  process  of  catching  and  securing  logs,  the  plaintiffs  have 
also  constructed  sheer  or  guide  booms,  to  be  used  temporarily, 
running  from  the  head  of  Town's  Island  to  Clark's  Island, 
and  thence  to  the  north  side  of  the  river. 

The  defendanta  are  the  proprietors  of  an  extensive  milling 
establishment  at  Berlin  Falls,  some  twenty  miles  above,  on  the 
same  river,  where  they  manufSsicture  large  quantities  of  lum- 
ber, the  waste  from  which  they  cast  into  the  stream  below  their 
mills,  to  be  floated  away  as  it  may  by  the  current. 

The  complaint  of  the  plaintifis  is,  that  large  quantities  of 
this  waste  material  from  the  defendants'  mill  comes  down 
upon  the  stream,  intermingled  with  their  logs,  runs  into  their 
boom,  and  greatly  obstructs  the  moving  of  logs  therein,  and 
also  prevents  them  fix)m  swinging  a  side-boom  on  the  bank  of 
said  river,  opposite  the  place  of  deposit  on  their  own  land, 
to  hold  logs  for  the  use  of  their  mill,  while  the  logs  of  other 
owners  are  being  passed  by. 

The  question  is,  whether  the  plaintiffs,  without  fault  on  their 
part,  suffer  injury  from  the  unauthorized  acts  of  the  defend- 
ants. To  determine  this  involves  both  law  and  tsLCtB.  We 
can  now  only  indicate  the  rule  of  law  applicable  to  the  case. 
The  fjEU^ts  must  be  settied  hereafter. 
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The  plaintiffb'  will,  not  being  a  water-mill,  does  not  &I1 
within  the  protection  of  the  mill  act  No  question  involving 
the  right  of  flowage  is  presented.  The-qnestion  presented  in- 
volves simply  the  legitimate  use^  the  river  by  the  parties  as 
a  public  highway. 

This  subject,  as  it  bears  upon  the  specific  questions  at 
issue  between  these  parties,  has  very  recently  received  a  some- 
what extended  and  careful  examination  by  this  court  ih 
Dwind  V.  VeatiCy  50  Me.  479. 

It  was  therein  decided,  with  special  reference  to  casting  into 
the  water,  to  be  floated  away,  edgings  and  other  waste  mate- 
rials from  saw-mills,  that  highways,  whether  on  land  or  water, 
are  designed  for  .the  accommodation  of  the  public,  for  travel  or 
transportation;  and  any  unauthorized  or  unreasonable  obstruc- 
tion thereof  is  a  public  nuisance  in  judgment  of  the  law. 
They  cannot  be  made  the  receptacles  of  waste  materials,  filth, 
nor  trash,  nor  the  depositories  of  valuable  property  even  so  as 
to  obstruct  their  use  as  public  highways.  All  such  obstruo- 
tions  in  the  eye  of  the  law  are  deemed  unreasonable. 

If^  therefore,  a  person  obstructs  a  stream  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth,  or 
trash,  or  by  depositing  material  of  any  description,  except  as 
connected  with  the  reasonable  use  of  such  stream  as  a  high- 
way, or  by  direct  authority  of  law,  he  does  it  at  his  peril;  it  is 
a  public  nuisance  for  which  he  would  be  liable  to  an  indict- 
ment, and  to  an  action  at  law  by  any  individual  who  should 
be  specially  damaged  thereby. 

A  person  who  should  cast  at  random  filth  or  trash  into  a 
dock,  or  waste  materials  into  a  public  river,  to  fioat  or  sink 
as  it  may,  without  guidance  or  direction,  can  in  no  just  sense 
be  said  to  be  in  the  use  of  such  dock  or  river  for  purposes  of 
navigation.  The  term  "navigation,"  as  applied  to  waters 
which  are  used  as  highways,  imports  something  difierent;  it 
denotes  the  transportation  of  ships  or  materials  firom  place  to 
place  under  intelligent  direction  or  guidance,  and  not  the  use 
of  such  waters  as  a  mere  receptacle  of  filth,  or  as  a  place  for 
the  deposit  of  worthless  materials. 

If,  therefore,  the  defendants  elect  to  cast  the  slabs,  edgings, 
or  other  waste  of  their  mills,  into  the  river,  to  be  fioated  away 
by  the  stream,  they  do  so  at  their  peril,  and  must  see  to  it 
that  they  do  not  thereby  obstruct  the  navigation  of  the  river» 
nor  infringe  upon  the  rights  of  private  individuals. 

Bo,  too,  with  regard  to  the  plaintiffs.    Like  other  citizens  they 
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may  use  the  river  as  a  highway  for  pnrpoees  of  nayigation,  and 
as  incident  to  this  right  of  navigation,  the  temporary  obstruction 
of  portions  of  the  river  while  preparing  their  materials  for  trans- 
portation or  in  securing  them  at  the  termination  of  their  transit 
would  constitute  no  violation  of  law.  In  this  respect,  public 
streams  are  governed  by  the  same  general  rules  of  law  as  are 
highways  upon  land. 

A  temporary  occupation  of  a  street  or  highway  by  persona 
engaged  in  building,  or  in  receiving  or  delivering  goods  from 
stores  or  warehouses,  or  the  like,  is  allowed  from  the  necessity 
of  the  case;  but  a  sjrstematic  and  continued  encroachment 
upon  the  street^  thou|^  for  the  purpose  of  carrying  on  a  lawful 
business,  is  unjustifiable:  People  v.  CiMninghiim^  1  Denio,  524 
[43  Am.  Dec.  709]. 

For  such  purpose,  and  as  incident  to  the  reasonable  use  of 
the  river  for  running  and  securing  logs,  parties  may  use  tem- 
porary sheer  or  guide  booms  to  direct  the  logs  or  lumber  into 
proper  places  in  which  to  detain  them  for  use:  Dunnd  v.  Veazie^ 
60  Me.  479. 

But  they  are  not  authorised,  by  the  construction  of  piers 
and  booms,  to  convert  navigable  streams  into  permanent 
places  of  deposit  for  logs  or  other  materials,  so  as  thereby  to 
obstruct  the  navigation  of  such  streams  or  rivers.  If  the  plain- 
tiffs have  done  so  in  this  case,  and  have  thereby  contributed 
to  the  production  of  the  injury  of  which  they  complain,  so  far 
they  are  remediless,  as  the  court  will  not  interfere,  when  both 
parties  are  acting  in  violation  of  law,  to  determine  which  is  the 
more  culpable. 

Whether  the  plaintifft  have  been  injured  by  the  unauthorised 
acts  of  the  defendants,  in  the  ei^oyment  of  structures  which 
they  have  a  right  to  place  upon  the  river,  or  in  their  use  of  the 
river  as  a  highway,  we  are  unable  to  determine  from  the  case 
reported.  We  therefore  remand  the  case  to  the  county  court, 
to  be  tried  in  conformity  with  the  legal  principles  above  stated, 
in  case  the  {parties  shidl  be  unable  to  adjust  their  differences 
without  the  further  interposition  of  a  court  and  jury. 

Case  to  stand  for  triaL 

Apfleton,  C.  J.,  and  Davis,  Eorr,  Walton,  and  Dickebson, 
JJ.,  concurred. 

What  CowiriTUT—  Nuibahoi,  axd  Rnamr  THMBDoa:  See  Ncrcrtm  ▼. 
I^lonu^  jMMi;  p.  6S8,  mad  note;  />(n»0  t.  fFtiMtoM^  jmmI;  p.  573.    For  a  pablio  nui* 
I  the  remedy  is  by  indiotment,  end  for  a  private  noisanoe  an  actioo  f or 
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damagM  lias  in  behalf  of  the  person  injured:  Broj/iom  ▼.  FMBker,  113  Maaa. 
227,  dting  the  prino^al  oaae. 

Right  ov  Public  ard  Ixmvwvalb  to  Use  Watkbooubsbs  as  Hioh- 
WATB:  See  nofce  to  I>ari§  r.  Wbuloim,  poii,  p.  582.  The  principal  caae  ii  cited 
to  the  point  that  a  atream  which  in  ito  natural  atate  is  capaUe  of  being  used 
for  floating  logs  is  a  pnblio  highway:  Thunder  Baf  Rkmr  Boommg  Co,  ▼• 
BfmU9,  81  Mich.  842. 


Davis  v.  WmsLOw. 

[61MAi]n,9S11 
CBAMMJoaano  of  Hiohwatb  n  that  Etsit  Pbbioh  mas 
Sqital  Right  with  erery  other  person  to  their  enji^yment. 

PUSOV  HAl  SQirAL  RlOHT  TO  RBAflONABUi  USB  OP  KaTIOABUI  BIT* 

■18  or  pabtb  atreama  as  pnUio  highways. 

What  OmnriTUTM  Rbasonablb  Usb  ov  Katioablb  Strxak  as  Hiohwat 
depends  upon  drcumstanoea  of  each  particular  case;  and  no  positiTe  rule 
of  law  can  be  laid  down  to  define  and  regulate  such  use  with  entire  pre- 
cision; but  regard  nmst  be  had  to  the  subject-matter  of  the  use^  the  ooc»- 
sian  and  manner  of  ita  afplication»  its  objeot^  extent^  neoessity,  and 
daiationy  and  the  establiahed  usage  of  the  country.  The  siae  of  the 
still  III,  alao^  the  fall  of  water,  ita  Tolume»  Tdodtyf  and  prospectiye  rise 
erfdl,  are  to  be  considered. 

Qm  Who  in  Usiho  Stbbam  as  Hiohwat^  snd  in  the  exercise  of  ordinary 
caie  necessarily  and  unaToidably  impedea  or  obstructs  another  tempora- 
rily, does  not  thereby  become  a  wrong-doer,  his  acts  are  not  illegal,  and 
he  oreateo  no  nuisance  for  which  an  action  can  be  maintained. 

PftnoKS  ABB  BOT  LiABLB  BOB  Obsteuctzno  Hiohwat,  whorc  the  obstruction 
is  temporary  and  necessary  to  their  reasonable  use  of  it;*bnt  in  such 
eases,  they  nmst  so  conduct  tfaemseWes  as  to  disconmiode  others  as  little 
as  ia  reasonably  practicable^  and  remote  the  obstruction  or  impediment 
within  a  reasonable  time,  baring  regard  to  the  droumstances  of  the  case. 

Qdbrioh  of  Rbabobablb  Usb  of  Riveb  as  Hiohwat  by  defendant  having 
been,  by  the  consent  of  both  parties,  submitted  to  the  jury  in  an  action 
for  damages  accruing  from  an  obstruction  of  the  nrer  by  a  boom,  whereby 
plaintiff  *a  logs  were  detained,  this  was  a  wairer  by  the  parties  of  their 
right  to  except  to  the  instructions  of  the  court  upon  the  subject. 

What  is  Rbasonablb  ob  Ditb  Cabb  Depbnss  on  SuBjBcrr-MATTBB  to  which 
care  ia  to  be  applied,  and  the  attendant  drcumstanoea. 

HsouoBircB  CoNsnm  in  Omittino  to  Do  Sombthino  that  a  reasonable  man 
would  do^  or  in  doing  something  that  a  reasonable  man  would  not  do^ 
eansing,  unintentionally,  mischief  to  another. 

If  Qbb,  fob  his  Own  Bbnbrt,  Vidlaibs  Riobts  of  Anothbb,  it  ia  a  nui- 
sance, and  express  malice  ia  not  necessary;  and  if  a  public  right  ia  vio- 
lated, indictment  ia  the  appropriate  remedy  for  ita  vindication  and 


Cask  for  damages.  Verdict  for  the  plaintiffs,  and  exceptions 
bj  the  defendants  to  the  rulings  and  instruction  of  the  lower 
oonrty  and  motion  to  set  aside  the  verdict  The  opinion  states 
the  case. 
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Bvan$  and  Pintnamy  in  support  of  the  exceptions. 
E.  and  F.  Foxj  and  Hammon$y  contra. 

By  Court,  Dickbbson,  J.  Case,  to  recover  damages  cftis- 
tained  by  the  plaintiffs,  in  consequence  of  the  stoppage  and 
detention  of  their  logs,  by  means  of  a  boom  erected  by  the  de- 
liBndants  across  the  Androscoggin  River,  at  BUlan,  in  the  state 
of  New  Hampshire. 

It  was  admitted  that  the  Androscoggin  River,  at  the  place  in 
question,  was  a  public  highway,  capable  of  and  being  used  for 
floating  logs  and  timber  to  market,  and  that  the  defendants, 
being  owners  of  saw-mills  at  Berlin  Falls,  in  New  Hampshire, ' 
on  said  river,  erected  £ar  their  own  convenience  and  the  opera* 
tion  of  their  mills,  the  boom  complained  of^  and  that  at  or  about 
the  time  alleged  tiie  defisndants  kept  up  said  boom  across  said 
river,  and  thereby  detained  logs  belonging  to  the  plaintiffs, 
which  were  floating  down  said  river,  intermingled  with  logs 
belonging  to  the  defendants,  and  thereby  prevented  said  plain- 
tifiis'  logs  from  reaching  their  destination  at  Bethel  steam- 
mills  so  soon  as  they  otherwise  would  have  done,  and  that 
thereby  the  plaintiffs  suffered  damage. 

The  case  comes  before  us  on  exceptions  and  motion  by  the 
defendants.  It  is  conceded  that  the  Androscoggin  River,  at 
the  place  in  question,  is  a  public  highway,  capable  of  and  being 
used  for  floating  logs  and  timber  to  market.  While  there  is 
no  controversy  between  the  respective  counsel  with  reg^ard  to 
the  general  proposition  that  obstructions  to  highways,  whether 
upon  the  land  or  water,  constitute  nuisances  which  may  be 
abated,  the  learned  counsel  for  the  defendants  denies  that  this 
proposition  is  universally  true,  and  argues  that  in  the  case  at 
bar  it  should  be  applied  with  limitations  and  qualifications 
which  arise  from  the  particular  circumstances  of  the  occasion. 

It  is  to  be  observed  that  general  propositions  are  liable  to  be 
very  much  modified  by  circumstances;  in  generaiibu$  venatur 
error.  The  difficulty  oftentimes  consists,  not  in  understand- 
ing the  general  rule  of  law,  but  in  applying  it  to  the  ever-vary- 
ing circumstances  of  particular  cases.  While,  however,  the 
general  principles  of  the  common  law  remain  fixed,  their 
adaptation  to  the  vicissitudes  of  human  aflBdrs  renders  them 
Bufficientiy  comprehensive  to  meet  new  institotionB  and  states 
of  society,  and  new  systems  of  intercommunication  between 
man  and  man,  as  they  unfold  themselves  in  the  progress  d 
civilization. 
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This  peeuliarity  of  the  oominon  law  is,  perhaps,  nowhere 
more  fiilly  exemplified  than  in  its  application  to  public  water- 
ooQTses.  As  human  society  advanced  firom  its  primeval  state, 
navigable  rivers  and  public  streams  came  to  be  the  arteries 
of  commerce,  permeating  parts  otherwise  inaccessible,  devel- 
oping occult  mineral  resources,  and  bearing  upon  their  bosom 
immense  wealth  to  the  more  genial  abodes  of  man.  The  his- 
tory of  our  legislature,  no  less  than  the  decisions  of  our  courts, 
attest  the  solicitude  of  the  community  to  make  these  great 
highways  both  the  means  of  developing  the  resources  of  the 
oountry  and  of  transporting  their  products  to  more  remote 
regions.  The  various  mill  acts,  for  the  encouragement  of  mill- 
ing, and  the  vigilance  of  courts  to  preserve  a  free  transit  for 
the  various  raw  material  and  manufactures  of  lumber  to  a 
market,  are  so  many  prooft  of  this  truth.  ^^God,"  says  Domat, 
^has  given  us  the  use  of  the  seas  and  rivers,  which  opens  the 
communication  with  all  the  world,  to  use,  and  makes  us  ac- 
quainted with  our  follow-men  in  distant  countries.'' 

The  essential  characteristic  of  highways  is,  that  every  person 
has  an  equal  right  with  every  other  person  to  their  eigoyment, 
and  yet  this  eigcqrment  of  them  by  one,  of  necessity,  to  a  certain 
extent,  interferes  with  its  use  by  another.  Water,  air,  and  light 
are  the  gifts  of  Providence,  dedgned  for  the  common  benefit  ol 
man,  and  every  person  is  entitled  to  a  reasonable  use  of  each. 
A  man  cannot  occupy  a  dwelling,  or  consume  fuel  for  domes- 
tic purposes,  at  least  in  our  large  cities,  without,  in  some 
degree,  imjMdring  the  natural  purity  of  tiie  air;  nor  can  he 
erect  a  building,  or  plant  a  tree  near  the  house  of  another, 
without  also,  in  some  respect,  diminishing  the  quantity  of 
light  he  eiqqys.  Ordinarily,  these,  being  the  necessary  inci- 
dents to  tiie  common  enjoyment,  furnish  no  ground  of  action. 
The  use  of  water,  firom  its  greater  specific  gravity,  and  the 
countiess  variety  of  purposes  for  which  it  is  appropriated, 
gives  rise  to  a  large  number  of  perplexing  questions.  The  de- 
tention of  water  by  a  dam,  for  the  benefit  of  a  mill,  oftentimes 
results  in  an  injury  to  tiie  owners  of  the  privilege  below.  It 
does  not,  however,  follow  that  for  every  such  injury  there  is  a 
remedy.  If  the  detention  is  indispensable  to  the  owner's  rea- 
sonable enjoyment  of  his  rights  in  the  common  highway,  and 
is  continued  no  longer  than  is  necessary  for  that  purpose,  the 
proprietor  below  is  without  a  remedy  for  any  iiqury  he  may 
have  sufibred  thereby;  otherwise,  the  right  of  common  use  is 
nugatory,  and  the  party  requiring  such  use  is  himself  ob- 
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Btraotad  in  its  exerdse:  WOb  y.  Portland  Mfg.  Co..,  8  SmiL  189; 
Embrey  y.  Owmy  4  Eng.  L.  &  Bq.  466. 

The  social  duty,  therefore,  inculcated  in  the  maxim,  8ie 
utere  tuo  ut  alienum  nan  ImdaSj  must  he  understood,  and  ap» 
plied  with  qualification.  In  InhabitanU  of  Shrewsbury  v. 
Smithj  12  Gush.  181,  which  was  an  action  hy  a  town  against 
the  owners  of  a  dam  which  had  broken  away  and  ii^ured 
plaintiffs'  bridge,  the  court  defined  this  maxim  to  mean,  thai 
each  proprietor,  in  exercising  his  own  rights  on  his  own  terri- 
tory,  should  act  with  reasonable  skill  and  care  toayoid  injury  to 
othm,  and  as  an  approximate  rule  for  measuring  that  degree, 
it  should  be  that  degree  of  ordinary  skill,  care,  and  diligence, 
which  men  of  conmion  and  ordinary  prudence  in  relation  to 
similar  subjects  would  exercise  in  the  conduct  of  their  com* 
mon  affairs. 

Where  the  legal  effect  of  an  act  is  the  subject  of  judicial  in- 
yestigaticm,  it  is  not  unfrequently  necessary  to  inquire  into  the 
subject-matter,  occasion,  object,  extent,  and  necessity  of  the 
act,  together  with  the  manner  and  purpose  of  its  performance. 
Was  the  subject-matter  appropriate,  the  object  lawful,  the 
occasion  suitable,  the  extent  reasonable,  the  necessity  immi- 
nent, or  the  manner  prudent?  As  these  questions  shall  be 
answered  by  the  facts  and  circumstances  of  the  particular 
case,  so  will  be  the  judicial  determination  of  the  legal  conse- 
quences resulting  firom  the  act  in  question. 

Reasonable  use  is  the  touchstone  to  which  cases  of  this  de- 
scription must  be  subjected,  and  it  becomes  important,  there* 
fore,  to  examine  the  decisions  of  courts  uiK>n  this  question. 

1.  Of  the  use  of  water  by  riparian  proprietors. 

In  Pennsylyania,  the  question  arose  with  regard  to  the  re- 
spective rights  of  the  upper  and  lower  riparian  proprietors  to 
the  use  of  water  for  milling  purposes.  The  presiding  judge 
instructed  the  jury  as  follows:  '^  The  defendant  had  a  right  to 
use  the  water  as  it  passed  through  his  land;  if  he  detained  it 
no  longer  than  was  necessary  for  his  proper  enjoyment  of  it, 
the  plaintiff  cannot  recover;  whether,  if  you  believe  fiN>m  the 
evidence  in  the  case  that  he  did  detain  the  water  three  days 
at  times,  at  other  times  five  days,  at  one  time  thirteen  days, 
in  his  own  dam,  to  the  injury  of  the  plaintiff's  mill,  this  was 
longer  than  was  necessary  for  the  defondant's  proper  enjoy- 
ment of  the  water  at  his  mill  as  it  passed  through  his  land,  is 
left  for  your  determination.  If  you  believe  it  was,  you  will 
find  for  the  plaintiff;  if  you  believe  it  was  not,  you  will  find 
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for  the  defendant,  unless  yon  find  that  the  defendant  did 
maliciously  or  wantonly  detain  the  water,  or  that  there  was 
some  degree  of  malevolence  in  the  time  or  quantity  of  water 
discharged,  to  the  injury  of  the  plaintiff's  mill;  for  if  you 
believe  this,  your  verdict  should  be  for  the  plaintiff."  The 
verdict  was  for  the  defendant,  and  exceptions  were  taken  to 
this  ruling,  on  the  groimd  that  tbs  time  the  water  was  detained 
was  so  long  and  unreasonable  that  the  plaintiff  was  entitled 
to  recover;  but  the  upper  court  overruled  the  exceptions,  and 
sustained  the  ruling,  alleging  as  the  ground  of  their  determi- 
nation''the  impossibility  of  making  even  a  general  rule  for 
such  cases,  and  that  the  matter  was  fairly  submitted  to  the 
jury":  Hetrieh  y.DeaehUry  6  Pa.  St.  32.  Thurber  y.MaHiny 
2  Gray,  394  [61  Am.  Dec.  468],  also,  was  an  action  of  tort  for 
obstructing  the  natural  flow  of  the  water,  and  diverting  it  firom 
the  plaintiff's  mill.  In  delivering  the  opinion  of  the  court, 
Chief  Justice  Shaw  stated  the  law  of  the  case.  ''  Every  man 
has  the  right  to  the  reasonable  use  and  enjoyment  of  a  cur- 
rent of  running  water,  as  it  flows  through  or  along  his  own 
land,  for  mill  purposes,  having  a  due  regard  to  the  like  rea- 
sonable use  of  the  stream  by  all  the  proprietors  above  and 
below  him.  In  determining  what  is  such  reasonable  use,  a 
just  regard  must  be  had  to  the  force  and  magnitude  of  the 
current,  its  height  and  velocity,  the  state  of  improvement  in 
the  country  in  regard  to  mills  and  machinery,  and  the  use  of 
water  as  a  propelling  power,  the  general  usage  of  the  country 
in  similar  cases,  and  all  other  circumstances  bearing  upon 
the  questions  of  fltness  and  propriety  in  the  use  of  the  water 
in  the  particular  case." 

The  doctrine  of  Thurber  v.  Martiuj  2  Gray,  894  [61  Am.  Dec. 
468],  was  expressly  afi&rmed  in  Chandler  v.  Howlandj  7  Id. 
850  [66  Am.  Dec.  487],  where  the  court  say  that  the  right  of 
riparian  proprietors  to  the  natural  flow  of  water  over  their 
lands  is  "subject  to  such  interruption  as  is  necessary  and 
unavoidable  by  the  reasonable  and  proper  use  of  the  mill 
privilege  above." 

In  Pitta  V.  Lancaster  MiUa,  13  Met.  157,  the  defendants, 

owners  of  a  mill  and  dam  above  an  ancient  mill-dam  of  the 

plaintiffs,  rebuilt  and  raised  that  dam  above  its  former  height, 

whereby  the  water  was  wholly  cut  off  from  plaintiff's  mill  for 

a  period  of  six  days,  greatly  to  his  detriment.    The  case  was 

submitted  to  the  court  upon  an  agreed  statement  of  facts,  and 

a  nonsuit  was  ordered,  the  court  assigning  as  a  reason  therefor 
▲m.  Dko.  Vol.  LXXXI-«7 
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that  'HhiB  was  not  an  unreasonable  use  of  the  watercourse  by 
the  defendants,  and  that  any  loss  which  the  plaintiffs  tempo- 
rarily sustained  by  it  was  dam/num  absque  injuriaJ^  *'  What 
is  a  reasonable  use,"  the  court  say,  ''must  depend  upon  cir- 
cumstances, such  as  the  width  and  depth  of  the  bed,  the  volume 
of  water,  the  fall,  previous  usage,  and  the  state  of  improve- 
ments in  manufactures  and  the  mechanic  arts." 

2.  Of  the  use  of  highways  upon  land  and  water. 

In  the  several  cases,  Veazie  v.  Dvoind  and  Dvoind  v.  Veatiej 
50  Me.  479,  this  court  held:  1.  That  it  was  not  lawful  for  a 
mill-owner  to  obstruct,  with  the  waste  from  his  mill,  a  chan- 
nel made  by  another  mill-owner,  as  a  passage-way  for  rafts, 
logs,  and  lumber,  from  the  former's  mill  on  the  Penobscot 
River  to  and  through  the  sluice  in  the  tatter's  mill-dam;  and 
2.  That  the  latter  had  no  right  to  permanently  obstruct  this 
channel  by  a  boom  across  it,  designed  to  guide  his  logs  into  a 
new  channel  made  by  the  former,  though  he  might  lawfully 
use  this  new  channel  as  a  passage-way  for  his  logs  and  erect 
temiK>rary  guide-booms  for  that  purpose.  These  cases  were 
submitted  to  the  court,  who  gave  this  construction  to  the 
rights  of  the  respective  parties,  as  a  reasonable  use  of  the 
Penobscot  River  as  a  public  highway  for  running  logs. 

In  Oerriah  v.  Bravm,  51  Me.  256  [antej  p.  569],  it  was  held 
that  if  a  person  obstruct  a  stream  which  is  by  law  a  public 
highway,  by  casting  therein  waste  materials,  filth,  or  trash,  or 
by  depositing  materials  of  any  description,  except  as  connected 
with  the  reasonable  use  of  said  stream  or  highway,  or  by  direct 
authority  of  law,  he  does  it  at  his  peril,  and  is  guilty  of  caus- 
ing a  public  nuisance.  In  that  case,  the  court  say:  "The  plain- 
tiff, like  any  other  citizen,  may  use  the  river  as  a  highway  for 
the  purposes  of  navigation;  and  as  incident  to  the  right  of 
navigation,  the  temporary  obstruction  of  portions  of  the  river 
while  preparing  these  materials  for  transportation,  or  in  secur- 
ing them  at  the  termination  of  their  transit,  would  not  consti- 
tute a  violation  of  law.  In  this  respect,  public  streams  are 
governed  by  the  same  general  rule  as  highways  uiK>n  land." 

A  temporary  occupation  of  a  street  or  a  highway  by  persons 
engaged  in  building,  or  in  receiving  or  delivering  goods  from 
stores  or  warehouses,  is  lawful  from  the  necessities  of  the  case, 
while  a  persistent  and  continuous  obstruction  of  a  street  beyond 
what  is  required  for  a  reasonable  use  of  it,  even  for  such  pur- 
poses, is  unjustifiable:  People  v.  Cwrvninghamj  1  Denio,  526  [43 
Am.  Dec.  709];  Commonwealth  v.  Paavmore^  1  Serg.  &  R.  219. 
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In  Gravea  ▼.  Shaituek,  35  N.  H.  268  [69  Am.  Dec.  536],  the 
plaintiff  was  obstnicted  by  the  defendants,  while  in  the  act  of 
removing  a  building  through  one  of  the  public  streets  of  Nashua, 
and  brought  his  action  to  recover  damages  occasioned  by  this 
act  of  the  defendants.  The  right  of  the  plaintiff  to  encumber 
the  street  for  such  purpose  was  put  in  issue,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff,  the  presiding  judge  according 
to  the  plaintiff  that  right  in  his  instructions  to  the  jury.  Ex- 
ceptions were  taken  to  this  ruling,  but  the  court  above  sus- 
tained the  instructions,  and  say:  ''The  doctrine  of  all  the  cases 
on  this  subject  that  we  have  examined  seems  to  be  in  accord- 
ance with  tiie  instructions  below,  that  the  law  justifies  obstruc- 
tions of  a  partial  and  temporary  character  from  the  necessity 
of  the  case,  and  for  the  convenience  of  workmen,  when  these 
obBtructions  occur  in  the  customary  or  contemplated  use  of  the 
highway,  and  that  the  question  of  their  necessity,  and  of  the 
customary  or  contemplated  use,  is  one  for  the  consideration 
and  determination  of  the  jury,  under  all  the  drcumstanoes  of 
each  particular  case.'' 

8.  Of  the  test  of  reasonable  use. 

A  person  is  required  so  to  conduct  in  the  exerdse  of  his 
own  rights  and  in  the  use  of  his  own  property  as  not  to  do  an 
injury  by  his  misconduct,  or  by  the  want  of  ordinary  care  to 
the  rights  or  property  of  another.  What  is  reasonable  care 
or  due  care  depends,  in  every  case,  on  the  subject-matter  to 
which  the  care  is  to  be  applied,  and  the  circumstance  attend- 
ing the  subject-matter  at  the  time  when  care  is  to  be  applied. 
Negligence  consists  in  the  omitting  to  do  something  l^t  a 
reasonable  man  would  do,  or  in  doing  something  that  a  rea- 
sonable man  would  not  do,  causing,  unintentionally,  mischief 
to  another.  A  party  who  takes  reasonable  care  to  guard 
against  accidents  arising  from  ordinary  causes  is  not  liable 
for  accidents  arising  from  extraordinary  causes. 

The  test  of  exemption  from  liability  for  injuries  arising  from 
the  use  of  one's  own  property  is  the  legitimate  use  or  appro- 
priation of  the  property  in  a  reasonable,  usual,  and  proper 
manner,  without  any  negligence,  unskillfrdness,  or  malice: 
Noyes  v.  Shepherdy  30  Me.  178  [60  Am.  Dec.  625];  SiMivan  v. 
Scriptwrej  3  Allen,  566;  Hilliard  on  Torts,  131,  sec.  38. 

4.  Of  the  essential  elements  of  a  nuisance. 

If  one  for  his  own  benefit  violates  the  rights  of  another,  it 
is  a  nuisance;  and  if  this  consists  in  the  violation  of  a  public 
right,  indictment  is  the  appropriate  remedy  for  its  vindication 
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and  redress.  Neither  express  malice  nor  a  disposition  or  de- 
sire to  cause  damage  to  another,  as  in  case  of  malidoos  mis- 
chief^ is  necessary  to  the  completion  of  the  oflTense.  It  is  a 
nuisance  if  one  willfully  seeks  and  pursues  his  own  private 
advantage,  regardless  of  the  rights  of  others  and  in  plain 
violation  of  them;  it  is  a  wrong  done.  And  as  every  man 
must  be  presumed  to  intend  all  the  necessary,  natiiral,  and 
ordinary  consequences  of  his  own  acts,  it  is  a  willful  and  in- 
tended wrong;  it  is  malice  in  the  eye  of  the  law,  and  no  other 
malice  need  be  proved  to  show  the  act  to  be  a  nuisance. 

Highways,  whether  on  land  or  water,  are  designed  for  the 
acconmiodation  of  the  public  for  travel  or  transportation,  and 
any  unauthorized  or  unreasonable  obstruction  thereof  is  a 
public  nuisance  in  the  eye  of  the  law.  They  cannot  be  made 
the  receptacles  of  waste  materials,  filth,  or  trash,  nor  the 
depositories  of  valuable  property  so  as  unreasonably  to  ob- 
struct their  use  as  highways:  Commonwealth  v.  TempUy  14 
Gray,  69;  Dwind  v.  Veazie  and  Veazie  v.  Dwind,  60  Me.  479; 
Knox  V.  Chaloner,  42  Id.  150. 

The  authorities  relied  upon  by  the  learned  counsel  for  the 
plaintiffs  are  not  essentially  in  conflict  with  the  general  cur- 
rent of  decisions  to  which  we  have  adverted.  Wadsworth  v. 
Smithj  11  Me.  278,  was  a  case  of  a  private  stream,  and  the 
general  statement  of  Parris,  J.,  with  regard  to  the  rights  of 
parties  to  the  use  of  navigable  rivers,  was  not.  elicited  by  the 
question  at  issue,  and  taken  in  its  strictly  literal  sense,  is  not 
entirely  accurate.  In  Brovm  v.  Chadboumey  31  Me.  26  [50 
Am.  Dec.  641],  it  was  held  that  a  riparian  proprietor  has  no 
right  permanently  to  obstruct  a  public  stream  by  a  dam,  and 
that  if  he  builds  such  a  dam  he  is  required  to  construct  and 
maintain  a  passage-way  by  it. 

So  in  Knox  v.  Chdonevy  42  Me.  150,  a  dam  over  such  a 
stream  was  held  to  be  a  nuisance.  Cole  v.  Sprowl,  35  Id.  169 
[56  Am.  Dec.  696],  and  Sutherland  v.  Jackson^  32  Id.  80,  were 
cases  of  the  obstruction  of  private  ways  by  the  erection  ol 
buildings.  In  Brovm  v.  WaUon^  47  Id.  161  [74  Am.  Dec.  482], 
the  defendant  obstructed  the  public  highway  by  wantonly 
felling  trees  across  it.  In  these  and  the  other  cases  cited  by 
the  plaintiffs'  counsel  to  this  point,  the  obstructions  consisted 
of  permanent  erections,  such  as  buildings  or  dams,  and  the 
like,  and  were  in  no  respect  necessary  to  the  use  of  the  several 
highways,  for  the  purposes  of  travel  or  transportation. 

The  general  doctrine  to  be  deduced  from  the  authorities  we 
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have  collated  in  reference  to  the  use  of  navigable  rivers  or 
public  streams  as  public  highways  is,  that  each  person  has  an 
equal  right  to  their  reasonable  use.  What  constitutes  reason- 
able use  depends  upon  the  circumstances  of  each  particular 
case;  and  no  positive  rule  of  law  can  be  laid  down  to  define 
and  regulate  such  use,  with  entire  precision,  so  various  are  the 
subjects  and  occasions  for  it,  and  so  diversified  the  relations 
of  parties  therein  interested.  In  determining  the  question  of 
reasonable  use,  regard  must  be  had  to  the  subject-matter  of 
the  use,  the  occasion  and  manner  of  its  application,  its  object, 
extent,  necessity,  and  duration,  and  the  established  usage  of 
the  country.  The  size  of  the  stream,  also,  the  fall  of  water, 
its  volume,  velocity,  and  prospective  rise  or  fjeQl,  are  important 
elements  to  be  taken  into  the  account.  The  same  promptness 
and  efElciency  would  not  be  ezi)ected  of  the  owner  of  logs 
thrown  promiscuously  into  the  stream,  in  respect  to  their  man- 
agement, as  would  be  required  of  a  ship-master  in  navigating 
his  ship.  Every  person  has  an  imdoubted  right  to  use  a  pub- 
lic highway,  whelher  upon  the  land  or  water,  for  all  legitimate 
purposes  of  travel  and  transportation;  and  if,  in  doing  so, 
while  in  the  exercise  of  ordinary  care,  he  necessarily  and  un- 
avoidably impede  or  obstruct  another  temporarily,  he  does  not 
thereby  become  a  wrong-doer,  his  acts  are  not  ill^;aly  and  he 
creates  no  nuisance  for  which  an  action  can  be  maintained. 

Firemen,  ii^  extinguishing  fires;  builders,  in  erecting  or  re- 
moving buildings;  teamsters,  in  hauling  logs  or  masts  to 
market;  truckmen,  in  loading  or  delivering  merchandise; 
ship-masters  and  boatmen,  in  receiving,  transporting,  and  de- 
livering their  cargoes;  raftsmen,  in  managing  their  rafts; 
river-drivers,  in  running  logs;  and  mill-owners,  in  securing 
them,  —  oftentimes,  of  necessity,  require  so  much  of  a  highway 
as  temporarily  to  obstruct  it;  but  in  such  cases  they  must  so 
conduct  themselves  as  to  discommode  others  as  little  as  is 
reasonably  practicable,  and  remove  the  obstruction  or  impedi- 
ment within  a  reasonable  time,  having  regard  to  the  circum- 
stances of  the  case;  and  when  they  have  this,  the  law  holds 
them  harmless. 

The  defendants,  as  owners  of  the  upper  mills,  had  a  right  to 
the  reasonable  use  of  the  river,  not  only  to  float  their  logs,  but 
also  to  arrest  and  detain  them  at  their  mill.  The  current  was 
deep,  broad,  and  rapid,  and  the  quantity  of  logs  borne  along 
by  it  was  very  large.  Their  logs  had  been  intermingled  with 
the  plaintiffs'  by  the  mutual  act  of  the  parties,  and  in  accord- 
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ance  with  the  aftabliflhed  UBage  of  the  ocrantry.  The  means 
to  be  emplo]red  by  the  defendants  in  the  work  of  separaticm 
and  detention,  and  the  time,  mode,  necessity,  and  extent  of 
their  use  of  the  river  for  these  purposes,  were  subjects  properly 
addressed  to  the  practical  judgment  of  the  jury,  under  all  the 
evidence  in  the  case;  and  it  was  the  right  of  the  defendants  to 
have  them  so  presented. 

The  case  finds  that  the  whole  question  of  the  reasonable  use 
of  the  river  was  agreed  to  be  submitted  to  the  jury,  and  the 
presiding  judge  instructed  them  that  they  might  determine 
this  question. 

This  was  a  waiver  by  both  parties  of  their  right  to  except  to 
the  instructions  of  the  judge  upon  the  subject  of  the  reasonable 
use  of  the  river.  Whether,  therefore,  those  instructions  were 
correct  or  erroneous  in  this  respect,  is  not  necessary  for  us  to 
determine,  since  the  parties,  by  their  own  act,  have  precluded 
themselves  from  the  right  to  question  their  correctness;  nor 
were  they  material  to  the  issue,  as  the  reasonableness  or  un- 
reasonableness of  the  detention  of  the  plaintiffs^  logs  by  the 
defendants  was  left  to  the  jury  to  determine. 

After  a  careful  examination  of  the  evidence,  we  are  unable 
to  discover  sufficient  ground  for  setting  aside  the  verdict,  as 
prayed  for  in  the  defendants'  motion. 

Exceptions  and  motion  overruled,  and  judgment  on  the 
verdict. 

APFLBTQiff,  C.  J.,  and  CvnmG^  Davib^  Wii^iair,  and  Bab- 
bows,  JJ.,  concurred. 


RwHT  et  PuBuo  OR  aw  IxDrvmuAis  to  XJbm  WjaMmomnMm  am  Him- 
WATBy  AND  Bbkedhs  Availaxlk  TO  VorDiOATa  RiOBT.  — Hie  ri^  ol  Htm 
pablio  and  of  mdiyidaak  to  nae  wateroounes  aa  highways  is  analogous  tm 
the  right  to  nse  pablio  highways  upon  the  land.  .  The  right  of  navigating 
upon  aU  waters  that  are  in  their  natnral  condition,  oapable  of  each  nse^  is  a 
common  and  paramoimt  right.  This  right  has  always  been  jealously  gnaided, 
both  in  Bngland  and  in  this  coontry,  as  a  great  pablio  interest  This  para* 
moont  right  of  navigation  ia  a  public  navigable  river  is  a  right  in  every  pari 
of  the  space  between  the  banks.  It  is  not  confined  to  the  channel,  or  to 
those  parts  of  the  water  highway  which  are  most  frequently  used  by  vessels: 
Gould  on  Waters,  sea  S6;  WUSamg  v.  Wikoos,  S  Ad.  ft  ^  814;  CMchater  t. 
Brooke^  7  Q.  B.  839;  AUofney-Qmerai  v.  Terry,  L.  B.  9  Ch.  428;  Hagan  v. 
CcmipbeU,  8  Port  9;  S.  0.,  S3  Am.  Dec  267;  Mayw  etc  qfMMe  v.  EtHam^ 
9  Port  577;  S.  0.,  88  Am.  Dec.  325;  People  t.  CUy  <^8U  Louis,  5  Gilm.  851| 
S.  0.,  48  Am.  Deo.  889;  Porter  v.  AUen,  8  Ind.  1;  S.  C,  85  Am.  Deo.  760| 
State  V.  JMeod^  80  K.  J.  L.  29;  CkmtmomoeaJth  v.  Clwrdi,  1  Pa.  St  106w 
And  navigatoct  are  not  colpaUy  negligent  in  running  their  boats  in  any  pari 
i(  a  navigable  river,  that  is  deep  enoii|^  to  carry  them  safely:  Porter  t. 
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AUen^  mpnu  Am  fhe  dtisens  of  a  coontry  have  an  inheront  r|g)it  to  nao  aa 
highwaya  all  narigable  liTen,  it  is  important  to  determine  what  atreoma  are 
regarded  in  law  aa  navigable.  By  the  English  common  law,  thoae  rivera 
cnly  are  oonaidered  navigable  where  the  tide  ebba  and  flowa.  In  England, 
the  right  to  navigate  anoh  rivera  ia  pnblio^  while  the  right  to  navigate  in 
atreama  above  the  point  where  the  tide  ebba  and  flowa  depends  npon  naer: 
Chrald  on  Waters,  aeca.  51,  52,  86.  But  this  mle  of  the  oonmion  law  haa 
been  held  to  be  inapplicable  to  the  inland  watera  of  this  ooontry.  Althoogh 
in  a  few  early  caaea  in  this  oonntry  a  contrary  doctrine  waa  held,  it  ia  now 
firmly  eatablished  that  thoae  rivera  are  navigable  in  law  which  are  navigable 
in  fact^  and  that  the  public  have  a  right  of  paaaage  over  all  freah-water 
atreama  that  are  by  nature  anaceptible  of  general  nae:  Id.,  aeca.  54,  86;  The 
DcuM  BaU,  10  WalL  557;  The  MofUeth,  20  Id.  430;  Bameff  v.  ^oknk, 
94 U.  &  S24;  Pouncf  v.  TWel^  95Id.  459;  Modeay.  Otfi,  83  Ala.  578;  S.  O., 
73  Am.  Dec  439;  iTaOerv.  AUen,  72  Ala.  456;  LUOe  Rock  etc.R.R.(h.  v. 
Bnoh^  39  Ark.  403;  &  C,  43  Am.  Bep.  277;  Adam  v.  Peoae,  2  Conn.  481; 
Peoples.  Oit^qfSu  Louis^  5  Qilm.  851;  8.  C,  48  Am.  Dec  339;  Healeg  v. 
JoUet  S  O.  R.  R.(h.^2m.  App.  435;  Berry  y.  Chrle,  3  Mc  269;  BprimgY. 
RneaeU,  7  Id.  273;  Wadewortk  v.  Smitk,  11  Id.  278;  S.  0.,  26  Am.  Dec  625f 
JV«Nc4  V.  Ckmip,  18  Mc  433;  &  0.,  86  Am.  Dec  728;  Brown  v.  C^adbomm,  31 
Mc9;  &a,60Am.Dec641;  JToor  v.FeaBJe,  82  Mc  343;  a  0.,  52  Am.  Dec 
665;  KnoxY.  Chakmer^ 42  Mc  150;  TreiUY.  Lord^  Id.  552;  &  C,  66  Am.  Dec 
298;  VecmSeY. Ihokid, 50 Mc 479;  PtcarmmY. Rolfe, 76 Id. 380;  OommonweaUk 
V.  C!ikq»iN»  fiPiok.  199;  &  0.,  16 Am.  Dec  886;  JToorev.  Amftonte^  2 Mich.  519| 
a  O.,  59  Am.  Dec  209;  i^oniumv.StfiuofHSMich.  18;  a  C,  77  Am.  Dec  435; 
if«2<22Btoiiv.i%iliZii«rAK>fRiivC^^  Thamder  Boff  Booming  Oo, 

V.  SpoeOd^^  81  Id.  336;  a  C,  18  Am.  Bep.  184;  ConmMkmaroY.  WUhere,  29 
Miaa.  21;  a  0.,  64  Am.  Dec  126;  Thomp$on  v.  Androeooggin  Ox,  54  N.  H. 
545;  CarterY.  ThmroUm^l^l^  104;  a  C,  42  Am.  Bep.  584;  PabnetY.  JItil. 
MgcMp  3  Oainea,  307;  S.  0.,  2  Am.  Dec  270;  HbokerY.  Ownmlngif  20  Jchna. 
90;  a  a,  11  Am.  Dec  249;  Boparte  JemOnge,  6  Cow.  518;  a  C,  16  Am.  Dec 
447;  Morgan  ▼.  Kmg,  85  N.  Y.  454;  £RdU  ▼.  Erne,  23  Ohio  St.  523|  a  C, 
18  Am.  Bep.  255;  W€ietY.SiMi,ZOr.A4R\  S.  C,  8  Am.  Bep.  621;  FelgtrY. 
RoUnmrn,  3  Or.  458;  Shaw  v.  Otwego  Iron  Cb.,  10  Id.  371;  8.  C,  45  Am.  Bep. 
146;  BaierY.  Lewis,  83  Pa.  8t.  301;  a  C,  75  Am.  Dec  598;  Caiea  v.  Wad- 
UngUM,  3  McCord,  580;  a  C,  10  Am.  Dec  699;  Stnari  v.  ClarVs  Leeeee,  S 
Swan,  9;  S.  C,  58  Am.  Dec  49;  Elder  v.  Burrus,  6  Humph.  358;  Sigler  v. 
Stale,  7  Bart  493;  SebnanY.  Woffe,  27  Tex.  68;  TaUi  v.  Judd,  18  Wia.  118; 
Rowe  V.  TUue,  I  AUen  (N.  B.),  326;  Baaon  v.  McIiaeUr,  1  Kerr  (N.  B.),  501. 
In  thia  country,  rivera  are  considered  navigable  in  fact  when  they  are 
need,  or  aie  in  their  ordinary  condition  anaceptible  of  being  uaed,  aa  high- 
waya of  commerce^  over  which  trade  and  travel  are  or  may  be  ccnducted  in 
the  customary  modea.  A  river  capable  of  floating  to  market  the  producta  of 
the  foreat^  the  mine^  or  the  farm,  and  upon  which  boats,  bargea,  rafta,  or  loga 
may  be  bcrae,  ia  a  navigable  atream,  both  in  fact  and  in  law.  The  criterion 
of  navigability  ia  the  uae  to  which  the  atream  may  be  put;  The  MonteOo,  20 
WalL430;  J2Aoc2efv.(Xii^d3Ala.578;aC.,73Am.Dec439;  WadeworthY. 
Smiih,  11  Mc  278;  a  C,  26  Am.  Dec  525;  TrtatY.  Lord,  ^U.  662;  8.  a, 
66  Am.  Dec  298;  Moore  v.  Sanbome,  2  Mich.  519;  8.  C,  59  Am.  Dec  209; 
Thmder  Bag  Booming  Co.  v.  Bpeeehig,  81  Mich.  336.  And  the  right  of  paa- 
aage in  a  public  navigable  river  includea  all  auch  righta  aa  neoeaaarily  apper* 
tain  thereto:  Magor  qf  Coleheeier  y.  Brooke,  7  Ad.  ft  E.,  N.  a,  339;  BakerY. 
Lewie,  33  Pa.  St  301;  a  C,  75  Am.  Dec  598L    It  ia  not  neceaaary  to  give 
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tb0  clianMtar  of  navlgftbOxty  to  a  slx««m  tliftt  h  ilian  be  capft^ 
for  naTigBfeion  oontSmumdj  at  all  teoiooi  of  tiio  yaw.  It  it  iBfliouBt  if  H 
may  bo  pnidflntiy  reliod  upon  for  uae  at  tooie  ■oMnei  of  tlio  yoar»  roeorriiig 
with  toloiaUe  regularity,  although  at  no  great  lengtii  of  tfane  aiaraally»  as  a 
meanaof  canying  off  the  prodncte  of  the  iaieeti»  and  bringing  m^^ 
tiie  dwelltts  upon  tte  benka:  WaUerY.  AUm,  72  Ala.  460;  LWe  Rock  tic 
R.R.  Cb. ▼. H^vdb^ 39  Ark.  403;  S.  C.,43  Am.  Bep.  277;  MoortT.  SaiAorm^ 
21Coh.  519;  &C., 69  Am.  Deo.  209;  Jfbvpoa t.  JQn^, 36 K.  Y. 464;  FdgerY. 
J2oUiiio%  3  Or.  468;  iSftow  v.  Omc^o /row  Cx,  10  Id.  371;  a  C,  46  Am.  Bep. 
140.  And  if  a  stream  is  only  oapable  of  floatage  in  aaainna  of  bi^  water,  it 
IS  a  pablio  highway  at  thoaetimea  only:  Tkfimiier  Ba^  Booming  Ox  t.  Spteddif, 
31  IGoh.  336;  8. 0.,  18  Am.  Bep.  184.  The  pablic  may  float  logs  in  a  stream 
notwithstanding  the  faet  that  it  may  aometimea  be  neoeaaary  to  go  upon  the 
banka  in  order  to efieot  aooh  floating:  BrowM^,  Cfhadbomme,  31  Me.  9;  &  0., 
iO  Am.  Deo.  641;  TmU  r.  Lord,  42  Id.  662;  &  a,  66  Am.  Deo.  298.  And 
no  accidental  or  intentional  obstmotiona  in  a  stream,  whidi  were  not  there  in 
its  natural  atate,  will  take  from  it  ita  inherent  and  natoral  oapabHity  of  being 
naed  aa  a  hij^iway  for  the  pnipoaea  of  oommeroe:  Treai  t.  Lord,  mipra.  Nor 
oan  the  faet  that  a  floatable  stream  has  not  been  need  by  the  pnUio,  or  hts 
been  need  only  by  persons  following  a  partionlar  ooonpatkn,  deprtre  it  of  its 
pablio  character.  In  the  new  states  of  the  Union,  from  necessity  and  the 
Tory  nature  of  things,  nsage  and  onstom  cannot  be  the  fbnadation  of  the  pab- 
lio right  in  each  streams. 

At  common  law,  those  zirers  only  are  snbjeot  to  servitodes  of  pnblio  inter- 
ests whioh  are  of  omnmnn  or  pabUo  nse  for  carriage  of  boats  and  lighten^  and 
for  transportation  of  property,  and  whioh  were  sosoeptible  of  nse  l^  the  pab- 
lio generally  for  nafigation.  Their  adi^tation  to  a  partioolar  nae  by  iodi- 
ridoals  in  tiM  ooorae  of  their  trade,  bat  not  to  general  nae^  woold  not  constitate 
them  pnUio  highways.  Bat  in  tho  United  Statea,  the  pablio  right  to  the  nse 
of  riTora  for  transportation  parposes  does  not  depend  npon  eastern  or  general 
ase,  bat  this  right  exists  open  all  streams  npon  niiioh,  in  their  nataral  atate, 
there  is  capacity  for  valaable  floatage,  irreapecttre  of  the  fact  of  actaal  pablio 
oae,  or  the  extent  of  saoh  ase:  Moore  t.  Scmbome,  2  Mich.  619;  S.  C,  69  Am. 
Dec  209;  Brown  r.  Chadboume,  31  Me.  9;  8.  C,  60  Am.  Dec  641. 

NayigaUe  streams  are  highways,  and  a  trareler  for  pleasare  is  as  folly 
entitled  to  protection  in  naing  a  paUio  way,  whether  by  land  or  water,  as  a 
trareler  for  basiness.  And  if  a  water  be  narigable  for  pleaaore-boatin^  it 
maat  be  regarded  as  nayigable  water,  thoogh  no  craft  baa  erer  been  open  it 
for  parpoaea  of  trade  or  agrioaltare:  Attomeif-Cfrntralr.  Woods,  108  Mass.  436; 
8.  0.,  11  Am.  Bep.  380.  And  a  navigable  river,  at  every  stage  of  the  water, 
is  free  to  the  pablio  for  the  parpoaea  of  navigation:  Morrimm  v.  l%mrmam,  17 
B.  Mon.  249;  8.  C,  66  Am.  Dec  153.  The  pablio  have  no  right  to  oae  aa 
highwaya  streams  that  are  for  the  most  part  incapable  of  being  need  for  par- 
poaea  of  navigation,  although  for  brief  periods,  in  timea  of  freaheta,  they  may 
contain  sufficient  water  to  float  vessels,  rafta,  or  loga.  8uch  streams  are 
wholly  private^  and  not  subject  to  any  public  servitude  Merely  because 
a  wateroourae  may,  in  timea  of  periodical  freahets,  for  a  few  weeks  be  capable 
of  floating  mill-loga,  but  in  ita  natural  state,  and  during  a  greater  portion  of 
the  year,  is  incapable  of  such  floatage,  the  stream  cannot  be  r^arded  aa  a 
highway  for  that  purpose  at  any  time.  The  bed  and  banks  of  such  a  stream 
are  wholly  private,  and  in  the  abaenoe  of  any  claim  of  prescription  or  uaer, 
tiiey  are  not  subject  to  the  servitude  of  the  public  interest,  nor  to  be  consid- 
ered as  a  pablio  highway:  Hubbard  v.  BeU,6im.  110;  &  C,  6  Am.  Bep.  98. 
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A  stnam  10  imall  and  abotl  tbat  no  logs  can  be  dmea  m  it  witlumt  bei]^( 
piopeOed  by  penoos  traTeUng  on  its  banks  is  private  property,  and  not  mb- 
Jeot  to  anj  pnUio  aervitnde  for  tlio  pasnge  of  logs:  Trtai  ▼.  Lord,  42  Ma. 
662;  a  C,  66  Am.  Deo.  29a. 

Oooley,  J.,  delirering  the  opinion  of  tiie  ooort  in  Tktmder  Baiff  Boc/mimg  Co. 
T.  BpeecXt^,  81  lUdh.  886,  843,  S.  0.,  18  Am.  Bep.  184,  190;  said:  '<Tha 
poMdbOi^of  ooeaaional  use  during  oooadonal  and  brief  frediets  eertaialy 
coold  not  make  a  stnam  a  pablio  highway. "  In  Rhodm  t.  Otk,  88  Ala.  678^ 
8.  0.,  78  Am.  Deo.  439;  it  was  dedded  that  a  stream  nerer  bdtote  need  for 
transportation,  bat  need  in  a  single  instanoe  only  for  floating  lumber  only  six 
or  seren  miles,  is  not  a  naTigable  river;  and  that  no  nse  of  a  stream  by  one 
party  alone,  however  yalnable  it  may  be  to  him,  will  make  it  a  navigable 
Btnam.  In  WaimooHkT.  Bmkh,  11  Me.  278,  8.  0.,  26  Am.  Deo.  62S,  it  was 
held  that  a  small  stream,  in  its  natural  state  not  floatable,  is  absolutely  private^ 
and  thoui^  made  floataMe  by  the  owner  by  artificial  means,  is  not  snbjeot 
topubliouse.  In  theoaseof  jr<^yerT.  PAOi^,  97N.  Y.  486,  8.  C,  49Am. 
Bep.  688,  the  defendant,  claiming  a  preeoriptive  right  in  the  public,  proposed 
to  float  logs  down  a  private  stream  running  across  the  plaintiff's  land  when^ 
ever  he  diose.  The  floating  would  do  some  injury  to  the  banks  and  to 
other  lands  of  tiie  plaintiflL  In  thirty  years  the  stream  had  been  used  for 
floating  logs  by  not  more  than  twelve  person,  and  by  not  more  than  three  or 
lour  in  any  year,  and  for  not  more  than  from  three  to  six  days  in  any  year. 
The  ooort  dedded  that  the  defendant  had  no  right  to  float  logs  down  this 
stieam  tiirough  tlie  lands  of  the  plaantifl^  and  that  an  action  lay  to  restrain 
the  defendant  and  to  settle  the  plaintiff's  rights.  In  Poatmm  v.  BoVe,  76 
Me.  880;  it  was  decided  that  a  mill-owner  is  not  legally  bound  to  furnish  any 
puUio  passage  for  logs  over  his  dam  or  through  his  mill  at  a  time  when  the 
river  at  that  plaoe^  in  its  natural  condition,  does  not  contain  water  enouc^  to 
be  floatable^  althou|^  the  river  is  generally  of  a  floatable  eharaoter.  He  is 
not  bound  to  provide  a  public  way  for  tiie  passage  of  logs  over  his  dam  better 
than  would  be  afforded  by  tiie  natural  condition  of  the  river,  unobstructed 
by  his  miUs.  But  if  one  turns  the  waters  of  a  navigable  river  from  it  accus* 
tomed  bed,  the  public  win  have  the  light  to  use  the  stream  in  its  new  ohannelx 
Dwmdr.  Feosie;  44  Me.  167;  &  O.,  69  Am.  Dec  94.  So  when  a  public  river 
becomes  froaen  over,  all  persons  have  a  right  to  travel  on  tiie  ice.  And  if 
any  one  outs  a  hole  in  the  ioe^  in  or  near  the  traveled  way,  he  will  be  liable 
for  injuries  thereby  sustained  by  those  passing  over  the  way,  without  fault 
or  negligence  on  their  part:  Frenek  v.  Cam^  18  Me.  433;  8.  0.,  86  Am.  Deo. 
728. 

Dams  nr  Kavioablb  Snauiia.— This  subject  is  considered  at  lengtii  in 
the  note  to  MtCo$  v.  Stamkif,  67  Am.  Dec  692. 

FowxB  OF  Statb  to  Beoulatb  Use  of  Navigable  Stbbajcs.— In 
the  absence  of  specific  legislation  by  Congress,  the  legislature  of  a  state 
may  authorise  the  erection  of  bridges,  piers,  dams,  or  booms  in  a  river  lying 
wholly  within  the  state,  although  such  erections  may  interfere  with  the  pub- 
lic right  of  navigation:  Pomtd  v.  Turdt,  96  U.  8.  469;  OardweU  v.  AmeHeam 
SndgeCfo.,  118  Id.  205;  ffeemum  v.  Betf8UmghMfg.  €<e.  Gtk,  8  Bias.  834; 
UnUei  States  v.  Be^  SUmffii  Mfg.  etc  Co.,  Id.  421;  Hooker  v.  CvmmkHf,  11 
Am.  Dec  249;  Xom^  v.  SmUk,  21  Id.  89;  Aaome^-Qonerdlw.  Stevens,  22  Id. 
687;  ParherY.OvOerMUl-dam  Co.,  87  Id.  66;  Bailey.  PhUadelphia etc.  B.  B. 
Cbi,44Id.693;  Peos)^  v.  (%  </^<.  Xonii^  48  Id.  839;  ifoor  v.  rMSM,62Id. 
666;  Lomum  v.  Benmm,  77  Id.  486.  Under  a  legislative  authority  to  oca* 
struct  a  railway  betwesA  certain  points,  the  company  may  build,  maintain^ 
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and  repair  neoeuuy  drawliridgM  aoron  naTigaible  lUnaiHi,  and  will  not  be 
liable  for  a  temporary  obstmetion  of  the  itream  in  the  ooone  of  eooh  worits 
ffammmr.liaitroadCo.,Zihk.Aim.m>;  &  C.»  44  Am.  Bep.  461;  aee  alM 
CU^iirOkieagoy.  McOmn,5l  SL  266;  S. C,  2  Am. Bep.  296;  Eldbokr. Bime^n 
Ohio  St  623;  &0.,  18  Am.  Rep.  256.  Both  miU-ownera  on  floatable  itrauii* 
and  those  naming  log!  are  entitled  to  a  reaeoaablenae  of  the  common  boom;  the 
right  of  paaaage  ia  the  saperior,  but  not  a  nanrping  or  exdndve,  right;  the  law 
authorizing  mills  pats  some  encnmbranoe  upon  the  rights  of  passage:  Peamm 
T.  Boffet  76  Me.  380.  Cooley,  J.,  delivering  the  opinion  of  the  ooort  in  JlSd- 
dkkm  T.  FkU  Bkier  Booming  Cbi,  27  Mich.  633»  536^  said:  ''Flat  Bhrer  is  a 
stream  valnable  for  floatage,  but  not  for  navigation  in  the  more  enlaiged 
meaning  of  the  term.  On  such  a  stream  it  cannot  be  said  that  the  right  of 
floatage  is  paramonnt  to  tiie  nse  of  the  water  for  manhinwry.  Badi  rigM 
shoold  be  enj<^yed  with  doe  regard  to  the  eTistenoe  and  protection  ol  tlie 
other.**  The  right  to  obtain  wAter-power  from  a  stieaiii  for  milling  pnipoess^ 
and  the  right  to  use  the  stream  for  the  floatage  of  logi^  modify  eaeh  other;  and 
though  tiie  exercise  of  each  may  render  the  other  less  yalnable^  there  is  bo 
groond  for  complaint  if  it  is  considerate  and  rsaeonable:  AmIomm  ▼•  Ortmd 
i^Mr  Xeg  a>.»  48  Mich.  864. 

BDODas  ArASLAXM  TO  VonxnAn  Puiuo  Am  LnnfUHiAL  Bmn  «n 
Use  STBBaKS  ab  Hiobwatb. —Any  nnlawfnl  obstmetion  of  tlioilglilcl  navi- 
gation is  a  '^'www^'n  nnisanoe^  n-nd  is  therefore  remediable  by  ^idtfl^iuBnti 
Gould  on  Waters,  sea  121;  Hale,  De  Jure  Maris,  c  8;  Hale^  De  Bortibw 
Maris,  c  7;  iBo  Y.  IhmeO,  6  Bam.  ft  0.  66;  iZess  r.  Ward,  A  Ad.  h  B.  884| 
Rex  V.  Otmvmor,  2  Stark.  671;  Bex  v.  ThdaU,  6  Ad.  ft  B.  148;  Mfgku  ▼. 
BeiU,  16  Q.  K  1022;  Megku  v.  BmdaU,  Osr.  ft  M.  486;  Oatm  ▼.  BBime,  9 
Dana,  168;  &  C,  26  Am.  Deo.  440;  Vocmier.  Dwktel,  60  Me.  479;  Oerrkkw. 
Broum,  61  Id.  266;  OommomwecM  v.  Alger,  7  Cosh.  68;  People  v.  VamUMi, 
26  N.  T.  287;  8tau  r.  BiOfcoek,  20  K.  J.  L.  29;  Oommomoeallh  v.  Okmtk,  1 
Pa.  St.  106;  Dugm  v.  Bridge  C^»27Id.808;&a,67Am.Deo.464;  Sif^  y. 
State,  7  Bazt.  498;  Walker  v.  Skepardmm,  S  Wis.  884;  a  a,  60  Am.  Deo. 
423.  Bioe^  J.,  delivering  the  opinion  of  the  court  in  Feasfe  v.  Dwimel,  60  Msu 
490,  said:  ''If,  therefore,  any  person  obstnict  a  stream  which  is  l^  law  a 
public  hi^way,  by  casting  therein  waste  material,  filth,  or  trash,  or  by  de- 
positing material  of  any  description  except  ae  connected  with  tlie  reasonsble 
nse  of  such  stream  as  ahighway,  or  by  direct  authority  of  law,  he  does  it  at 
his  periL  It  is  a  public  nnisanofy  for  which  he  would  be  liable  to  an  indict- 
ment and  to  an  action  at  law  by  any  individual  who  should  be  specially 
damaged  thereby.**  Or  a  court  of  equity  may  be  resorted  to  for  relief  upon 
gtn  information  filed  by  the  attorney-general:  Qould  on  Waters,  sea  121; 
AUamey-Cfeneral  v.  Laiudale,  L.  B.  7  Bq.  877;  AUameg-Oeneral  v.  Terri^ 
L.  B.  9  Ch.  423;  AUomeg-Oetteral  v.  TonUme,  L.  B.  12  Ch.  Div.  214;  OeorgO" 
town  V.  Alexandria  Canal  Co,,  12  Pet.  91;  Yolo  Co.  v.  Sacramento,  36  CsL 
193;  AtUrmeg-OtneralY,  Boston  Wharf  Co.,  12  Gray,  663;  Attome^-Oemeralr. 
New  Jersey  B.  B.  Co.,  3  K.  J.  Eq.  136;  Newark  Plank  Boad  Co.  v.  Elmer,  9 
Id.  75;  (Tifortf  ▼.  New  Jereeg  B.B.  Co.,  10  Id.  171, 177;  Attomeg-Cfeneral  v. 
DelawareB.  B.  Co.,  27  Id.  631.  And  when  the  nuisance  caosss  both  apob» 
lie  and  a  private  injury,  a  suit  in  equity  may  be  brought  by  information  aai 
bill:  Attameif-Cfeneral  v.  For{)ee,  2  Mylne  ft  C.  123;  Attorney-General  w.  Lorn- 
dak,  L.  B.  7  Eq.  877.  If  an  individual  sustains  special  injury  from  the  ex- 
istence of  a  public  nuisance,  he  may  maintain  a  bill  in  equity  without  tiie 
attorney-general:  Cook  v.  Bath,  L.  B.  6  Eq.  177;  United  Statee  y.  Baikroni 
Bridge  Ok,  6  McLean,  617;  Jfttsi^  v.  JETerdky,  42  Iowa»  366;  JVeof  v.  Baii% 
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27  Mich.  390;  Eidbok  v.  Bme,  23  OUo  St.  623;  8.  C,  13  Am.  Rep.  256;  • 
WaUser  ▼. Bhepardmm,  2  Wis.  384;  S.  C.»  60  Am.  Deo.  423;  PoUcty,  Mencuha, 
30  Id.  492;  MMatippi  etc  B.  B.  Co,  y.  Ward,  2  Black,  486;  Parher  t.  YTtn- 
nipiaeogee  Lake  Ckk,  Id.  646. 

Where  a  pnblio  nniaance  conaisting  of  the  obstractioa  of  a  nayigable  river 
works  a  private  injury,  the  party  injured  may  have  its  existence  restrained 
by  injunction:  3  Pomeroy's  Eq.  Jnr.,  sec  1361;  WaXker  v.  AUen,  76  Ala.  466; 
Peopte  V.  Oii^  qf  SL  Ixmie,  6  Qibn.  861;  &  C,  48  Am.  Dec.  839;  Hidook  v. 
Uhne,  23  Ohio  St.  623;  &  a,  18  Am.  Rep.  266;  Atiame^-Oemeral  v.  Terry, 
L.  R.  9  Ch.  423.  In  the  last  case^  a  wharf -owner  drove  piles  into  the  bed  of  a 
river,  extending  the  wharf  so  as  to  ooonpy  three  feet  oat  of  a  breadth  of  abont 
sixty  feet  available  for  navigation,  and  it  was  held  to  be  such  an  obstmction 
as  woold  be  restnined  at  the  soit  of  a  municipal  corporation  empowered  by 
aet  of  Parliament  to  remove  obstmotioiis.  Bat  a  ooart  of  equity  will  not 
enjoni  the  erection  ol  arunway  for  kgi^  upon  the  ground  that  it  will  divert 
the  course  of  a  navigable  river,  unless  it  appears  that  the  thzeatoned  struo* 
tare  will  be  a  nuisance  per  ee:  CU^  qf  8L  Lotiia  r.  Knapp,  2  ICoGracy,  616. 
Where  any  individual's  right  to  use  a  wateroonrse  as  a  hi^way  is  interfered 
with  by  obstmotiaiis  unlawfully  oansed  by  another,  and  he  suffsrs  special 
injury  thereby,  he  may  maintain  an  action  for  damages  against  the  party 
lesponsible  for  tiia  injury:  8L  Ixmie  eicJ^pCkKY.  Meeee,  44  Ark.  414;  Semik 
CmroSm  B.B.Ca.r.  Moore,  28  Ga.  898;  &  C,  78  Am.  Dec  778;  Porter  v. 
AUem,  8  Ind.  1;  &  C,  66  Am.  Dec  760;  Brown  v.  OhcuUHmme,  31  Mc  9; 
a  C,  60  Am.  Dec  641;  Thmder  Baif  Boimdng  Co.  w.  Speechly,  Zl 'Mkih.  2l3Si 
&  a,  18  Am.  Rep.  184;  WaUer.  TUtabawauee  Boom  Co.,  62  Id.  203;  Sham 
V.  Oranqford,  10  Johns.  286;  Briggew.  Nem  Torhete.  B.  B,  Co.,  80 Hun,  291| 
Ihigm  V.  Bridge  C».,  27  Plu  St.  303;  a  a,  67  Am.  Dec  464;  ffeerman  v. 
Betf8bmgk3(fg.  etc.  Co.,  S Biss.  334. 

Where  an  obetruotion  to  navigation  is  a  public  huisanoe,  any  person  may 
abate  it^  and  it  is  generally  held  that  the  remedies  by  abatement  and  by  in- 
dictment are  in  all  respects  conoujftrent  and  oo-extensive:  Oould  on  Waters, 
sec  128.  As  to  the  right  of  a  private  person  to  abate  a  nuisance  without 
suit,  see  the  note  to  Oaiee  v.  BUneoe,  26  Am.  Dec  443,  where  this  subject  is 
discussed  at  length. 

RwBT  OF  Kavioator  TO  Land  OB  DiPosiT  GooDs  oiT  Privatx  Pbop- 
SBTT.  —  We  have  said  that  the  right  of  navigation  in  rivers  and  streams  which 
are  in  fact  navigable  includes  all  such  rights  as  are  essential  to  the  exercise 
ol  the  right.  This  right,  therefore,  includes  the  right  of  anchorage,  and  as 
against  other  vessels,  bat  not  against  riparian  owners,  the  right  to  moor  to 
wharves  and  to  the  shore:  Ckmld  on  Waters^  sec  96;  Original  HariUpooi 
OoOieriee  Co.  v.  Cm,  L.  R.  6  Ch.  Div.  713;  BaMridge  v.  Sherbet,  29 
Ind.  364;  Sherlock  v.  BaSnbridge,  41  Id.  36;  Baker  v.  Lewis,  83  P^  St. 
801;  a  C.,  76  Am.  Dec  598.  And  logs  and  rafts  may  be  moored  for  a 
reasonable  time  to  the  shore,  for  the  purpose  of  making  up  the  rafts,  or 
for  the  breaking  up  of  the  rafts,  or  for  the  purpose  of  enabling  the  own- 
ers to  sell  them:  Oerrieh  v.  Brown,  61  Me.  266;  Hayward  v.  Knapp, 
23  Minn.  430;  Weiee  v.  SmUh,  3  Or.  446;  S.  0.,  8  Am.  Rep.  621.  But  the 
public  have,  as  against  riparian  owners,  and  as  incident  to  the  right  ol 
navigation,  no  common-law  right  to  use  private  lands  adjoining  a  river  or 
stream  above  hi^-water  mark,  for  the  purpose  of  mooring  or  of  landing  their 
goods:  Gould  on  Waters,  sec  99;  Biekel  v.  PcHk,  6  Harr.  (DeL)  325;  Enandn' 
ger  v.  People,  47  HL  884;  Chieago  v.  LaJUn,  49  Id.  172,  176;  Bainbridge  v. 
tfWto^  29  Ind.  364;  TalboU  v.  Cfrace^  30  Id.  389;  SJwrloek  v.  BamMdge,  41 
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Id.  35;  Morgan  r.  Beading^  8  Smedes  k  M.  366;  Sieamboai  Magnolia  r.  Mar* 
ihaO,  89  Miss.  109;  (yUeOl  w,  Anneti,  27  N.  J.  L.  291 ;  8.  C. ,  72  Am.  Deo.  864| 
BeilY.  OangK  28  N.  J.  L.  624,  677;  Weke  ▼.  8mUh,  3  Or.  445;  8.  C,  8  Am. 
Rep.  621;  Ckamben  v.  Furrp,  I  Testes,  167;  Bird  t.  Smith,  8  Watts,  484; 
8.  a,  34  Am.  Dm.  488;  State  t.  BandaG,  I  StroU  110;  S.  C,  47  Am.  Deo. 
648;  BlmdeUr,  CatteraU,  5  Barn,  ft  Aid.  268.  The  ri^t  to  raft  logs  down 
a  stream  does  not  inrolye  the  right  of  booming  them  upon  prirate  property 
for  safo-keeping  and  storage:  Lorman  r.  Benson,  8  Mich.  18;  8.  C,  77  Am. 
Deo.  486.  Bat  in  Morrimm  t.  Thumum,  17  B.  Mon.  249,  8.  O.,  66  Am.  Deo. 
168;  it  was  held  that  a  nayigator  may  moor  his  ▼essel  to  a  tree  upon  a  Tsosnt 
shore,  without  being  deemed  gnilty  of  a  wrong,  though  it  is  done  for  oonTO- 
nienoe  only,  and  not  to  avoid  impending  danger;  and  under  oironmstanoes  of 
danger  inoidsnt  to  navigation,  that  he  may  moor  his  ressel  to  aprivate  shore, 
using  such  oantion  to  aroid  hijnry  to  others  as  oiroomstanoes  will  allow,  and 
being  responsible  only  for  sooh  damages  as  may  anse  to  another  from  his  own 
positive  aots,  or  from  want  of  proper  skill  or  oare. 

The  pnblio  have  no  right  at  oonmion  law  to  go  upon  the  banks  of  navigable 
rhrers  to  tow  their  Tossels:  BaUw.  JTMerf,  8  Term  Bep.  258;  Treaty.  Lord^ 
42  Me.  562;  a  C,  66  Am.  Deo.  298;  Bebnold  t.  JToot^  2  Brown  K.  P.  15; 
Led^ardy.TenB^26Btah.lWL  Bat  by  ststnte  in  Maine  the  owner  of 
logit  is  permitted  to  go-  upon  the  bank  of  a  stream  to  drive  his  logi^  when 
neoessary,  upon  paying  for  the  damage  done  by  Um:  Brown  ▼•  Ohadbomrm^  81 
Me.  0;  8.  C,  50  Am.  Deo.  641;  Hoopery.  Hcbmm,  67  Id.  278. 

BioERS  OF  Owimt  OF  Pbopkbtt  Straitdid  on  Ahothxb's  Lakd:  8ee 
note  to  Fonter  t.  Jtmiata  Bridge  Co.,  56  Am.  Deo.  509,  where  this  snbjeet  Is 
disonssed. 

What  CoKSimms  NuiBAiro%  and  Bhuedt  thibiiob:  See  Norcrom  t. 
Thome,  poet,  k^fira,  and  note;  Oenieh  t.  Brown,  a$Ue,  p.  569. 

Tbm  raxactFAJs  case  d  gitkd  to  the  point  that  a  stream  whioh  in  its  natn* 
ral  state  is  citable  of  being  used  for  in^ortant  paipoess  ol  ttangation»  as  lor 
floating  logs,  most  be  regarded  as  a  pablio  hi^^way:  nmder  Baif  .~ 
Cbu  T.  Speeeki^  81  Mioh.  842;  &  C,  18  Am.  Siep.  184. 


NoBOBOss  V.  Thomb. 

lfillUnn,Mt.] 

Kuhanob  d  DiiiruHim«HA»L»  from  Tbhfam^  anrai  Ix  Oomma  or  Vm 
OF  Ora's  Own  Pbofkbtt  in  sooh  a  manner  as  to  oaase  Iqjviy  to  the 
property  or  other  right  or  interest  of  another. 

Lawfitl  as  Will  as  Unlawful  Buimnsi  mat  bi  Om»f»T>  on  so  as  to 
prove  a  nuisance.  It  is  the  injury,  annoyanoe^  .inoonTsnienoe^  or  die* 
oomf ort  thus  oooasioned  that  the  law  regards^  and  not  the  partioalsr 
business  from  which  theee  result. 

Pabtt  Injured  bt  Nuoanob  mat  Broover  Comprnsation  nr  Oxthi  Son 
upon  proof  of  special  and  peculiar  damage  to  himself,  tbooi^  the  nnl* 
sance  be  public,  rendering  the  gnilty  party  liable  to  indiotment. 

BuKNias  OF  Blaorbmrh  must  BR  Carrird  on  so  as  not  to  Irjurr 
Othrrs,  and  it  is  a  nuisance  whore  it  is  carried  on  in  a  shop  twelve  lesA 
distant  from  a  hotel,  and  causfo,  by  reason  of  the  cinders,  dust^  and 
ashes  arising  from  the  shop,  serinus  annoyance  and  inoonTsnienoe  to  the 
guests  of  the  hotel,  and  consequent  loss  to  the  hotel-ownsr. 
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Cabb  for  damages  from  an  alleged  nuisanoe.  The  defend- 
ant, it  was  proved,  moved  a  blacksmith's  shop  to  within  twelve 
feet  of  the  plaintiff's  hotel,  and  by  reason  of  the  black  cinders, 
dust,  and  ashes  which  arose  from  the  shop,  the  plaintiff  was 
injured  in  his  property,  and  incurred  inconvenience  and  loss. 
The  defendant  maintained  that  a  blacksmith's  shop  is  not  in 
itself  a  nuisance,  and  that  he  was  not  liable  as  for  maintain- 
ing a  nuisance  unless  he  carried  on  the  shop  in  an  extraordi- 
nary or  unusual  manner.  The  judge  instructed  that  if  the 
defendant  erected,  continued,  or  used  said  shop  for  the  exer- 
cise of  his  trade,  and  by  reason  thereof  the  plaintiff  was  in- 
jured in  his  property,  comfort,  or  convenience,  the  jury  would 
be  authorized  to  infer  that  'the  defendant  was  guilty  of  nui- 
sance and  liable  in  damages.  Verdict  was  for  the  plaintiff, 
and  the  defendant  excepted. 

F.  A.  Wihonj  for  the  defendant 

BriggBf  for  the  plaintiff. 

By  Court,  Dickebson,  J.  This  is  an  action  on  the  case  for 
an  injury  sustained  on  account  of  an  alleged  nuisance.  This 
form  of  action,  as  its  name  imports,  is  the  appropriate  remedy 
for  injuries  arising  in  particular  cases  which  do  not  fedl  within 
the  ancient  and  technical  formulas,  and  which  would  other- 
wise be  without  remedy. 

It  is  not  practicable  to  give  a  precise,  technical  definition 
of  what  constitutes  a  nuisance  at  common  law.  Blackstone, 
in  his  Commentaries,  volume  3,  page  216,  defines  a  nuisance 
to  signify  '^anything  that  worketh  hurt,  inconvenience,  or 
damage."  ^^All  the  acts,"  says  Bishops  3  Crim.  Law,  sec.  848, 
"put  forth  by  man,  which  tend  directly  to  create  evil  conse- 
quence to  the  community  at  large,  may  be  deemed  nuisances, 
where  they  are  of  such  magnitude  as  to  require  the  interposi- 
tion of  courts."  The  only  accurate  method  of  ascertaining 
the  meaning  of  the  term  "nuisance"  at  common  law  is  to  ex« 
amine  decided  cases,  adjudged  to  be  or  not  to  be  nuisances. 

A  nuisance  is  distinguishable  from  trespass,  since  it  consists 
in  a  use  of  one's  own  property  in  such  a  manner  as  to  cause 
injury  to  the  property,  or  other  right,  or  interest  of  another. 
It  is  the  injury,  annoyance,  inconvenience,  or  discomfort  thus 
occasioned  that  the  law  regards,  and  not  the  particular  busi- 
ness, trade,  or  occupation  from  which  these  result.  A  lawful 
as  well  as  unlawful  business  may  be  carried  on  so  as  to  prove 
a  nuisance.    The  law,  in  this  respect,  looks  with  an  impartial 
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eye  upon  all  useful  trades,  vocations,  and  professions.  How- 
eyer  ancient,  useful,  or  necessary  the  business  may  be,  if  it  is 
so  managed  as  to  occasion  serious  annoyance,  injury,  or  in- 
conTenience,  the  injured  has  a  remedy.  Though  the  nuisance 
be  public,  rendering  the  guilty  party  liable  to  indictment,  the 
sufferer  may  recover  compensation  in  a  civil  suit,  proving 
special  and  peculiar  damage  to  himself:  Cole  v.  Sprowlj  35 
Me.  161  [56  Am.  Dec.  696]. 

A  reference  to  decided  cases  will  aid  in  showing  the  nature^ 
kind,  and  extent  of  the  injury  necessary  to  render  a  party 
liable  for  maintaining  a  nuisance,  and  what  trades  and  occu- 
pations have  been  held  to  be  so  conducted  as  to  constitute  nui- 
sances. 

Being  delayed  four  hours  by  an  obstruction  in  a  highway, 
and  thereby  prevented  from  performing  the  same  journey  as 
many  times  in  a  day  as  if  the  obstruction  had  not  existed,  has 
been  held  a  sufficient  injury  to  maintain  an  action  against  the 
obstructer:  Oreasdy  v.  Codding^  2  Bing.  263. 

An  injury  to  lands  or  houses  which  renders  them  useless,  or 
even  uncomfortable  for  habitation,  is  a  nuisance:  Howard  v. 
£ee,  3  Sand.  281. 

Using  a  smith's  forge:  Bradley  v.  CKB,  1  Lutw.  69;  operating 
a  tobacco-mill:  Jones  v.  PotoeUy  Hut  136;  canying  on  a  tan- 
nery: Rex  V.  PappineaUf  2  Strange,  686;  keeping  a  livery-stable: 
Coher  v.  Birge^  10  Oa.  336  [54  Am.  Dec.  347];  and  manu&c- 
turing  soap:  Brady  v.  WeekSy  3  Barb.  157,  —  under  certain 
circumstances,  have  been  respectively  held  to  constitute  a 
nuisance. 

Our  statute  does  not  define  a  nuisance,  but  simply  provides 
a  remedy  for  certain  injuries  arising  from  a  nuisance  at 
common  law.  It  does  not  deprive  a  party  of  his  remedy 
for  other  injuries  arising  from  the  same  source,  but  leaves 
the  oommon-law  doctrine  of  nuisance  in  full  force  and  effbct: 
R.  S.,  c.  17,  sec.  8. 

The  business  of  a  blacksmith,  though  honorable,  necessary, 
and  useful,  should  be  carried  on  so  as  not  to  iiyure  others.  The 
close  proximity — twelve  feet  distant — of  defendant's  black- 
smith-shop to  the  plaintiff's  hotel  could  scarcely  be  occupied 
as  such  without  causing  serious  annoyance  and  inconvenience 
to  the  plaintiff's  guests,  and  consequent  loss  to  himself.  The 
instructions  of  the  presiding  judge  authorized  the  jury  so  to 
find,  and  after  a  somewhat  careful  examination  of  the  authori- 
tiee,  and  the  principles  upon  which  they  rest,  we  have  not 
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been  able  to  diflcxxver  any  error  in  his  instraotions.    BzoeptionB 
oivemilecL 

ApPLXTONy  C.  J.,  and  Cuttdio,  DAViSy  Kxsr,  and  Babbows, 
JJ.,  concmred. 

What  OoamyuTM  Nudajkib:  EWtom  t.  Oommimomen,  76  Am.  Deo.  43(X 
■ad  note  4S3;  Dmk  t.  irtiwl((N0^  anUt  p.  S73;  OerrM  r.  Brown,  anU,  p.  569. 

Fastt  SraouLLT  Damaowd  bt  Pubuo  NuuAHcni  HAS  Oivn.  AcnoN  worn 
Djouami  BrawnY.  WaUm,  74  Am.  Dm.  482;  and  note  484;  8<mih  OanUna 
JL  JL  Oa,  r.  Mcort,  73  Id.  778^  and  note  786;  Imt  ordinarily  the  remedy 
againsi  a  pmblio  nniwyioe  ia  by  indictment:  South  OaroHna  R.R.O0.Y.  Moore, 
mqfra,  and  note;  DqgU  t.  Wbulow,  ante,  p.  673;  OtrriA  t.  Brown,  ante,  p. 
669;  ika^ioTit§er.Ohhete.RR  C^,  71  Am.  Dea  812L 

LAirruLBoaDnBivorUmrAiLTBBJonraD:  Note  to  JZ^foa  r.  Ci^Mi^  73  Am. 
116. 


Stinson  V.  Bosa. 

raiuiHa.ui.1 

Bmmm  or  Rial  os  PnaovAL  PaoraiTr  osr  Bzaoimrar  wnx  vor  mm  V  AOAinD 
by  a  ferenal  of  the  judgment^  and  the  writ  of  reetitatioa  after  rerenal 
i«aes  only  for  the  amoont  for  wliidi  the  property  aold  on  ezeontion. 

Shbdv'b  Dued  vmmd  hot  Show  that  Statdtb  RaQunuaoEMTS  nr  R»oAmi> 
TO  Noxioi  were  oomplied  with.  It  is  aaffioient  if  the  offioer'a  retom  of 
the  nle  on  tiie  execution  shows  that  the  proper  notices  were  given. 

OWVBB  OF  EqUITT  CfW  BlDBMTTlOK  OV  LAITD  KAT  MAIHTAnr  AOHOV  fOB  in 

PoMMUfow  against  any  one  except  the  mortg^peeand  those  claiming  nn> 
der  him. 

Wbit  of  entry.  The  demandant  olaimed  title  under  a  sale 
of  the  equity  of  redemption  on  an  execution  issued  on  a  judg- 
ment aftewards  reversed  on  error;  and  also  under  an  assign- 
ment of  the  mortgage.  The  case  is  presented  on  report  from 
mitiprius. 

Libbey^  for  the  demandant. 
Stewarty  for  the  tenant 

By  Court,  Walton,  J.  This  is  a  writ  of  entry.  The  de- 
mandant claims  title  as  assignee  of  a  mortgage  and  purchaser 
of  the  equity  of  redemption  at  a  sheriff's  sale. 

One  question  is  whether  a  sale  on  execution  is  vacated  by  a 
reversal  of  the  judgment  on  which  it  issued.  We  think  a  re- 
versal of  the  judgment  will  not  have  that  effect.  Upon  the 
reversal  of  a  judgment  in  a  real  action,  the  plaintiff  in  error 
will  be  restorcKf  to  the  land  which  he  lost  by  it:  Cummi'ngs  v. 
Noyeiy  10  Mass.  433.    If  judgment  in  a  personal  action  has 
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been  satiBfied  by  a  levy  on  real  estate,  and  the  judgment  ii 
afterwards  reversed,  the  levy  is  thereby  avoided,  and  the  plain- 
tiff in  error  may  recover  the  lands,  even  after  they  have  passed 
into  the  hands  of  a  bona  fide  purchaser  for  value:  Bryant  v. 
Fairfiddj  51  Me.  149.  But  when  property,  real  or  personal, 
has  been  sold  on  execution,  the  sale  will  not  be  vacated  by  a 
reversal  of  the  judgment;  and  the  writ  of  restitution,  after  the 
leversal,  issues  only  for  the  amount  for  which  the  property  sold 
on  the  execution:  Cfay  v.  Smithy  38  N.  H.  171.  Such  is  the 
law  independently  of  the  act  of  1860,  c.  138,  sec.  2,  which, 
being  passed  after  the  sale  in  this  case,  can  have  no  bearing 
upon  it 

It  is  objected  that  the  sheriff's  deed  in  this  case  does  not 
show  that  the  statute  requirements  in  regard  to  notice  were 
complied  with.  It  is  not  necessary  that  it  should.  The  offi- 
cer's return  on  the  execution  shows  fhat  the  proper  notices 
were  given,  and  that  is  sufficient:  Wehh  v.  Joy^  13  Pick.  477. 

In  Pratt  v.  Skoefiddy  45  Me.  386,  the  deed  being  the  only 
evidence  relied  upon  to  prove  the  sale  (the  officer  having  died 
without  making  any  return  on  the  execution),  and  the  recitals 
being  too  defective  to  show  that  the  statute  requirements  in 
regard  to  notice  had  been  complied  with,  the  court  held  that 
the  deed  was  inoperative.  But  this  decision  is  not  applicable 
to  a  case  where,  as  in  this  case,  there  is  a  good  and  sufficient 
return  on  the  execution. 

We  think  the  demandant's  title  under  the  sale  on  the  exe- 
cution is  valid,  and  this  renders  it  unnecessary  to  decide 
whether  the  assignment  of  the  mortgage  from  Catherine  Rosa 
to  the  demandant  was  valid  or  not;  for  being  the  owner  of  the 
equity  of  redemption,  and  not  being  resisted  by  the  mort- 
gagee, or  any  one  claiming  under  her,  the  demandant  is 
entitled  to  possession  of  the  land,  as  against  the  tenant,  inde- 
pendently of  the  assignment. 

Judgment  for  demandant. 

Appleton,  C.  J.,  and  CumNa,  Davis,  and  Barrows,  JJ., 
ooncurred. 


SntANOKB  PuBCHisDTO  BoiTA  FxDi  AT  EzxounoN  Sazji  Takmb  Tthm 
onafiected  by  the  subtoqaent  rerenftl  of  the  judgment:  Stroud  ▼.  Cateff,  78 
Am.  Dec.  656,  and  note  558. 

RxoTTALs  IK  Shkbiff's  Dbkd  nexd  NOT  Show  Notiob  OF  Salb:  Broot  V. 
Booney,  56  Am.  Dec  430. 

Onx  Holddtg  Mkrilt  Equitabli  ok  BKNsnoiAL  Trlb  cannot  main- 
Irin  ejectment  in  his  own  name:  R^mn  t.  Leina*^  tbin^  90  Am.  Dec.  5ia 
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Patten  v.  Wiggin. 

[61  Maihs,  604.J 

Fiucn  AuTHOBmno  Rsootbbt  iob  Maubaotiox  Covbtititts  Dbvensi  is 
Mtion  for  profesnonal  services. 

L4W  RlQUIBIS  THAT  PIB8ON  OfFERINO  HTMHin.y  TO  PUBUO  JLB  PHY8I0ZAir 

OR  SuBOEON  be  possessed  of  that  reasonable  degree  of  learning,  skill, 
and  experience  which  is  ordinarily  possessed  by  others  of  hb  profession 
who  are  in  good  standing  as  to  qoalification,  and  which  reasonably  qualify 
him  to  undertake  the  care  of  patients. 

Law  dobs  hot  Rbquibb  that  Phtsioiam  ob  Suboboit  should  hayb  Hioh- 
B8T  SKng.,  or  largest  experience,  or  most  thoroo^  edncation,  equal  to 
the  most  eminent  of  the  profession. 

Phtsioiak  KV8T  UsB  Rbabonablb  akd  Obdixabt  Oabb  and  DnjoBToa  nr 
Trbatmiht  of  Case. 

PnraiaiAK  most  Ubb  hib  Ban  Smi*  avd  Judombht  in  deoidhn  upon  tiia 
nature  of  the  disease^  and  the  best  mode  of  treatment^  and  the  manage- 
ment, generally,  of  the  patient. 

Phibiciak  n  not  Wabbamtbb  of  Cubb,  akd  d  hot  Bbspohbiblb  fob 
Wavt  of  Suoobbs  in  his  treatment,  unless  it  is  proved  to  result  from 
want  of  ordinary  care^  or  ordinaxy  skill  and  judgment. 

P&maiAM  D  MOT  Bbsfobsiblb  fob  Hombst  Mbtiakb  of  Katdbb  of  Dis- 
MASE,  or  as  to  the  best  mode  of  treatment^  when  thsra  was  rsasoeabls 
ground  for  donbt  or  uncertainty,  provided  he  is  properly  qualified  as  a 
physician,  and  exercises  the  proper  oare. 

Whbbb  but  Obb  CknTBSB  of  Tbbatmbwt  would  bb  Suqobbibd  bt  Pht- 
SKOAiis  of  ordinaxy  knowledge  or  skill,  the  adoption  of  any  other  ooorse 
may  be  evidence  of  a  want  of  ordinary  know)sdge,  skill,  or  care. 

Tbbatmbwt  of  PHTSioiAir  of  Obb  Pabtioulab  School  is  to  be  tested  by 
the  general  doctrines  of  his  school,  and  not  by  those  of  other  schools. 

Assumpsit  to  recover  for  professional  services  rendered  as  a 
physician  to  the  defendant's  minor  son.  The  defense  was  mal- 
practice in  the  treatment,  and  such  ignorance,  and  want  of 
skill  and  judgment  on  the  part  of  the  plaintiff  in  managing 
the  case,  that  the  patient  was  more  injured  than  benefited  by 
his  treatment  The  court,  Kent,  J.,  instructed  that  if  the 
plaintiff  had  been  guilty  of  malpractice,  or  neglect,  or  want  of 
ordinary  care  and  skill,  within  the  rules  hereafter  stated,  this 
would  be  a  defense  to  the  claim  for  compensation  for  the  treat- 
ment of  the  plaintiff's  son;  and  charged  the  jury  as  follows: 
1.  When  a  man  offers  himself  to  the  public,  or  to  patients,  as 
a  physician  or  surgeon,  the  law  requires  that  he  be  possessed 
of  that  reasonable  degree  of  learning,  skill,  and  experience 
which  is  ordinarily  possessed  by  others  of  his  profession,  who 
are  in  good  stan<2ing  as  to  qualifications,  and  which  reasonably 
qualify  him  to  undertake  the  care  of  patients.  This  rule  does 
not  require  that  he  should  have  the  highest  skill,  or  largest 
experience,  or  most  thorough  education,  equal  to  the  most 
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eminent  of  the  profession  in  the  whole  ooantry;  but  it  does 
require  that  he  should  not,  when  uneducated^  ignorant,  and 
unfitted,  palm  himself  off  as  a  professional  man  well  qualified, 
and  go  on  blindly  and  recklessly  to  administer  medicines,  or 
perform  surgical  operations.  The  rule  above  stated  is  the  true 
one.  But  a  physician  qualified  within  this  rule  may  be  guilty 
of  negligence  or  malpractice.  2.  The  law  requires  and  implies 
as  part  of  the  contract,  that  when  a  physician  undertakes  pro- 
fessional charge  of  a  patient  he  will  use  reasonable  and  ordi- 
nary care  and  diligence  in  the  treatment  of  the  case.  8.  The 
law  further  implies  that  he  agrees  to  use  his  best  skill  and 
judgment  at  all  times  in  deciding  upon  the  nature  of  the  dis- 
ease, and  the  best  mode  of  treatment,  and  the  management, 
generally,  of  the  patient  The  essence  of  the  contract  is,  that 
he  is  to  do  his  beet, — to  yield  to  the  use  and  service  of  his 
patient  his  best  knowledge,  skill,  and  judgment,  with  fedthful 
attention  by  day  and  night,  as  reasonably  required.  But  there 
are  some  things  that  the  law  does  not  imply  or  require.  He 
is  not  responsible  for  want  of  success  in  his  treatment,  unless 
it  is  proved  to  result  from  want  of  ordinary  care,  or  ordinary 
skill  and  judgment.  He  is  not  a  warranter  of  a  cure,  unless 
he  makes  a  special  contract  to  that  effect.  If  he  is  shown  to 
possess  the  qualifications  stated  in  the  first  proposition  to 
authorize  and  justify  him  in  offering  his  services  as  a  physi- 
cian, then  if  he  exercises  his  best  skill  and  judgment  with 
care,  and  careful  observation  of  the  case,  he  is  not  responsible 
for  an  honest  mistake  of  the  nature  of  the  disease,  or  as  to  the 
best  mode  of  treatment,  when  there  was  reasonable  ground  for 
doubt  or  uncertainty.  If  the  case  is  such  that  no  physician 
of  ordinary  knowledge  or  skill  would  doubt  or  hesitate,  and 
but  one  course  of  treatment  would,  by  such  professional  men, 
be  suggested,  then  any  other  course  of  treatment  might  be  evi- 
dence of  a  want  of  ordinary  knowledge  or  skill,  or  care  and 
attention,  or  exercise  of  his  best  judgment,  and  a  physician 
might  be  held  liable,  however  high  his  former  reputation.  If 
there  are  distinct  and  different  schools  of  practice,  as  Allo- 
pathic or  Old  School,  Homo9oi>athic,  Thompsonian,  Hydro- 
pathic or  Water  Cure,  and  a  physician  of  one  of  those  schools 
is  called  in,  his  treatment  is  to  be  tested  by  the  general  doc- 
trines of  his  school,  and  not  by  those  of  other  schools.  It  is  to 
be  presumed  that  both  parties  so  understand  it.  The  jury  are 
not  to  judge  by  determining  which  school,  in  their  own  view, 
is  best    Apply  these  rules  to  the  evidence.    Then,  as  to  itiedi- 
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oal  and  snrgioal  treatment  of  the  case, — was  theie,  or  was 
there  not,  a  want  of  ordinary  skill  and  judgment,  such  as  to 
render  the  plaintiff  liable  within  the  above  rules? — such  evi- 
dence as  satisfies  you  that  he  either  did  not  possess  the  educa- 
tion, judgment,  and  skill  which  authorized  him  to  undertake 
the  case,  and  enabled  him  to  treat  it  witii  ordinary  skill,  or 
that  he  was  guilty  of  that  neglect  or  carelessness  in  the  treat- 
ment or  investigation  of  the  case  which  showed  that  he  did 
not  faithfully  and  honestiy  apply  his  skill  and  knowledge  and 
best  judgment  The  judge  also  charged  that  in  cases  where 
authorities  differ,  or  "doctors  disagree^"  the  competent  physi- 
cian is  only  bound  to  exercise  his  best  judgment  in  determin- 
ing which  course  is,  on  the  whole,  best.  Verdict  for  the 
plaintiff,  and  exceptions  by  the  defendant 

C.  A.  Everett  and  J.  H.  Rieej  for  the  plaintiff. 
A.  Sanborn^  toot  the  defendant 

By  Court,  Appleton,  C.  J.  The  instructions  given  were 
correct.  Indeed,  the  propriety  of  most  of  them  is  not  contro- 
verted. A  plaintiff,  in  a  suit  against  a  physician  for  mal- 
practice, must  prove  "that  the  defendant  assumed  the  character 
and  undertook  to  act  as  a  physician  without  the  education, 
knowledge,  and  skill  which  entitled  him  to  act  in  that  capacity; 
that  is,  he  must  show  that  he  had  not  reasonable  and  ordinary 
skill;  or  he  is  bound  to  prove,  in  the  same  way,  that,  having 
such  knowledge  and  skill,  he  neglected  to  apply  them  with 
such  care  and  diligence,  as  in  his  judgment,  properly  exercised, 
the  case  must  have  appeared  to  require;  in  other  words,  that 
he  neglected  the  proper  treatment  from  inattention  and  care- 
lessness ":  Leighton  v.  Sargent,  27  N.  H.  460  [69  Am.  Dec.  388]. 
The  same  facts  which  would  authorize  a  recovery  for  mal- 
practice would  constitute  a  defense  in  a  suit  for  professional 
services.  Physicians  do  not  warrant  the  success  of  their  pre- 
scriptions.' "The  law,"  remarks  Mr.  Justice  Woodward,  in 
McCandless  v.  McWka,  22  Pa.  St  261,  "demands  qualification 
in  the  profession  practiced;  not  extraordinary  skill,  such  as 
belongs  only  to  few  men  of  rare  genius  and  endowments,  but 
the  degree  which  ordinarily  characterizes  the  profession.*' 
The  same  views  of  the  law  were  laid  down  in  Simonda  v.  Henry^ 
89  Me.  166  [63  Am.  Dec.  611]. 

The  instructions  given  were  in  accordance  with  the  well- 
settled  principles  of  law.    The  one  requested  had  been  given 
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in  enbetanoe.    If  oUier  instmctioQa  had  been  dedied  th^ 
should  haTe  been  requested. 
ExoeptionB  ovenmled. 

Bics,  CuTTDTG,  DAViSy  and  Ksnt,  JJ.,  oooeoiied. 


Lunurr  or  PsimiAni  Am>  Smonm.— Ibis  sabjMl  is  iwted  in  ilia 
■otoi  t»  iibwonl  T.  Cfmmr,  48  Am.  Dm.  481-487;  and  Leigktm  w.  8mrgmd,  88 
UL  888-888;  wd%  alM  £m^  y.  Jlorrte^  77  UL  72;  iSSmoMif  t.  JSTawy,  88  UL 
8U. 
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CASES 

COTTBT   OF   APPEALS 


MARYLAND. 


Oestral  Bank  of  Fbedesiok  v.  Gofelanb. 

[lBMABTX.iLll]>,a06wl 
QMWM  OF   IvnOUUT   DT    MOBIGAOS   CAVKOT   OlAIM  IV   AVT   OlHIB  OB 

Snwv OSS  Right  than  that  of  the  amignor. 
DosBi  WILL  Avoid  Cortraot,  at  law  or  in  eqoxty. 

MqiUlR'  WILL  HOT  BiriOBOV  OoVTBAOT  AOAINSr  QVS  WBO^  JkLTHOOOH  AoxDia 
VoLUVTABiLT,  yet  in  &ot  appears  to  have  ezeeated  the  oontnot  with  a 
mind  ao  anbdoed  by  harahnewi,  craelty»  extreme  diatreaB^  or  apprehen- 
■ions  ahort  of  legal  doress,  ae  to  overpower  and  control  the  wilL 

QfiiOEE  Who  Taxis  Aoknowlsdoioent  ow  Mobtqaos  ow  Married  Womav 
ouffVOT  OoHTBADiOT  OT  impeaoh  the  certificate  of  acknowledgment. 

DVOLAXATIOmi  AVD  AOEB  LVADDTO  TO  AND  IVDXTdVO  EXIODTIOV  07  MOBT- 

OAOV  BT  Marrikd  Womav  are  admissible  as  part  of  the  res  geaicpp  where 
she  denies  the  validity  of  the  mortgage  on  the  ground  that  nhe  was 
fccoed  to  execute  it  by  menaces  and  threats  of  her  husband. 

AOKVOWLBDQMBVT  07  MlRRTlD  WOIIAK  TO  MOBTOAOB  IS  NOT  OOVGLUSIVB 

THAT  KBB  OovBiVT  TO  ITS  BxBODTiON  WAS  VoLUVTABT  and  free,  and 
not  induced  by  fear. 

Marbtbd  Woman's  Right  to  Avoid  Mobtgagb  bbgausb  or  Duress  is  not 
Tmfatred,  nor  is  the  mortgagee'a  right  to  set  it  up  as  valid  strength- 
ened because  the  mortgagee  personally  took  no  part  in  procuring  its 
execntion,  but  its  execution  was  obtained  by  the  husband,  to  secure  hiH 
debt  to  the  mortgagee. 

HoBTQAGE  Executed  bt  Husband  and  Wife,  or  Wife's  Lands,  Opebates 
ON  Husband's  Intebest  as  tenant  by  the  curtesy,  although  it  is  invalid 
as  to  the  wife,  on  the  ground  of  duress. 

]>bcbxb  pbo  Oonfesso  is  Bbboneous,  when  passed  on  order  of  publication, 
directing  publication  for  three  weeks  instead  of  one  month,  as  required 
by  statute. 

Bill  in  equity.    On  February  25, 1856,  George  W.  Copeland 
and  his  wife,  Mary  Ann  B.  Copeland,  executed  a  mortgage  of 
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a  mill  and  mill-seat,  belonging  te  Mrs.  Copeland,  to  secure  the 
payment  of  an  antecedent  debt  due  from  Copeland  to  certain 
persons,  Thomas  and  McPherson.  The  mortgagees  shortly 
afterwards  conveyed  the  premises  to  the  Central  Bank  of 
Frederick,  as  security  for  the  payment  of.  a  debt  due  to  the 
bank  from  the  mortgagees.  On  January  29,  1857,  the  bank 
and  the  mortgagees  filed  a  bill  for  the  sale  of  the  mortgaged 
premises,  praying  that  the  proceeds  be  applied,  first,  to  the 
payment  of  the  debt  due  by  the  mortgagees  to  the  bank,  and 
the  residue  to  the  debt  due  the  mortgagees  under  the  mort- 
gage. Copeland  was  a  non-resident,  and  a  decree  pro  confesso 
was  passed  against  him,  on  an  order  of  publication  directed  to 
be  published  "once  in  each  of  three  successive  weeks."  Mrs. 
Copeland  filed  an  answer,  admitting  the  execution  and  acknowl- 
edgment of  the  mortgage,  but  alleging  that  she  was  forced  to 
execute  and  acknowledge  tho  instrument  by  the  threats  and 
menaces  of  her  husband,  which,  from  her  feeble  health  and 
shattered  nervous  system,  she  was  unable  to  resist  One  Hays, 
the  justice  who  took  the  acknowledgment  of  Mrs.  Copeland  to 
the  mortgage,  was  called  as  a  witness  on  her  behalf,  and  his  tes- 
timony went  to  show  that  the  husband  was  present  in  the  room 
when  the  mortgage  was  signed  by  his  wife,  and  that  the  con- 
sent of  the  wife  was  not  voluntarily  given.  Other  witnesses, 
among  them  Mrs.  Copeland's  attendant  physician  and  two  of 
her  daughters,  testified  to  the  effect  that  Mrs.  Copeland  had 
been,  and  was  at  the  time  of  executing  the  mortgage,  in  feeble 
health  and  suffering  from  nervous  and  mental  depression, 
caused  partly  by  the  harsh  conduct  of  her  husband  in  trying 
to  compel  her  to  execute  the  mortgage;  that  her  mind  was  so 
distracted,  confused,  and  reckless  that  her  physician  was  of 
the  opinion  that  she  was  incapable  of  making  a  valid  contract; 
that  her  husband  had  threatened  that  if  she  did  not  execute 
the  mortgage  he  would  destroy  the  property  by  fire;  and  t.l:at 
she  had  declared  that  she  was  very  much  disturbed  and  trou- 
bled about  the  matter.  It  was  proved  that  neither  McPherson 
nor  Thomas  took  any  active  part  in  procuring  the  execution 
of  the  mortgage.  The  complainants  filed  exceptions  to  the 
admissibility  of  the  testimony  of  all  the  witnesses.  The  court 
dismissed  the  bill,  and  the  complainants  appealed. 

John  P.  Poe  and  A.  Randall^  for  the  appellants. 

Qrayton  Eiehelberger  and  Thoma$  Donaldwn^  for  the  appel'' 

I068. 
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By  Court,  Cochban,  J.  The  proceedings  upon  which  this 
appeal  was  taken  were  had  upon  a  bill  filed  to  obtain  a  decree 
for  the  sale  of  property  belonging  to  Mary  Ann  E.  Copeland, 
described  in  the  mortgage  executed  by  her  husband,  George 
W.  Copeland,  and  herself^  to  secure  the  payment  of  an  ante- 
cedent debt  due  fix)m  him  to  McPherson  and  Thomas.  The 
answer  of  Mrs.  Copeland,  although  admitting  the  execution 
and  acknowledgment  of  the  mortgage,  puts  its  validity  in 
issue,  on  the  ground  that  she  was  forced  to  execute  and  ac- 
knowledge it  by  threats  and  menaces,  which,  from  feeble 
health  and  a  shattered  nervous  system,  she  was  unable  to  r^ 
sist;  and  the  leading  question  presented  is,  whether  the  mort- 
gage is  voidable  by  her  on  the  ground  stated  in  the  answer. 
The  conveyance  from  McPherson  and  Thomas  to  the  Central 
Bank,  through  which  it  claims  in  this  case,  if  effective  for  any 
purpose,,  can  only  operate  as  an  assignment  of  an  interest  in 
the  mortgage  executed  to  them,  and  under  that  instrument, 
considered  as  an  assignment,  the  bank,  as  an  assignee,  will 
not  be  permitted  to  claim  in  any  other  or  stronger  right  than 
that  of  the  assignors.  In  this  view  of  the  existing  relation- 
ship of  the  appellants,  the  question  presented  may  be  deter- 
mined as  one  raised  between  the  immediate  parties  to  the 
mortgage. 

The  element  of  obligation  upon  which  a  contract'  may  be 
enforced  springs  primarily  from  the  unrestrained  mutual 
assent  of  the  contracting  parties,  and  where  the  assent  of  one 
to  a  contract  is  constrained  and  involuntary,  he  will  not  be  held 
obligated  or  bound  by  it.  A  contract,  the  execution  of  which 
b  induced  by  &aud,  is  void;  and  a  stronger  character  cannot 
reasonably  be  assigned  to  one  the  execution  of  which  is  ob- 
tained by  duress.  Artifice  and  force  differ  only  as  modes  of 
obtaining  the  assent  of  a  contracting  party,  and  a  contract  to 
which  one  assents  through  imposition  or  overpowering  intimi- 
dation will  be  declared  void,  on  an  appeal  to  either  a  court  of 
law  or  equity  to  enforce  it.  The  question,  whether  one  exe- 
cutes a  contract  or  deed  with  a  mind  and  will  sufiiciently  free 
to  make  the  act  binding,  is  often  difficult  to  determine,  but  for 
that  purpose  a  court  of  equity,  unrestrained  by  the  more  tech- 
nical rules  which  govern  courts  of  law  in  IJiat  respect,  will 
consider  all  the  circumstances  from  which  rational  inferences 
may  be  drawn,  and  will  refuse  its  aid  against  one  who,  al- 
though apparently  acting  voluntarily,  yet  in  fact  appears  to 
have  executed  a  contract,  with  a  mind  so  subdued  by  harsh- 
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ness,  cruelty,  extreme  distress,  or  apprehensions  short  of  legal 
duress,  as  to  overpower  and  ocmtrol  the  will:  Balfour  y.  Wet- 
land, 16  Ves.  156;  Strathmore  y.  Bowes,  1  Ves.  Jr.  22;  GiUeU 
V.  Ball,  9  Pa.  8t  14;  Ixmden  y.  Blythe,  27  Id.  22  [67  Am.  Dec. 
442];  InhabitanU  of  Worcester  v.  EaUm,  11  Mass.  368;  8.  C, 
13  Id.  371;  1  Story's  Eq.  Jur.,  sees.  239,  240,  243. 

As  the  validity  of  this  mortgage  must,  therefore,  depend  on 
the  fact  of  its  execution  and  acknowledgment  by  Mrs.  Cope- 
land,  as  her  own  free  and  voluntary  act,  we  proceed  to  consider 
the  evidence  contained  in  the  record,  by  which  its  character  in 
that  respect  may  be  determined.  In  our  opinion,  the  testi- 
mony of  Hays,  taken  to  contradict  or  impeach  his  certificate^ 
of  Mrs.  Copeland's  acknowledgment  of  the  mortgage,  was  not 
admissible.  That  the  statements  contained  in  the  certificate, 
under  the  circumstances,  and  as  between  the  parties  in  the 
case,  were  open  to  contradiction  by  proper  and  competent 
proof,  cannot  be  doubted;  but  it  does  not  follow  that  a  public 
officer,  after  the  performance  of  an  act  required  by  law,  should 
be  permitted  to  defeat  its  eflect  by  impeaching  his  official  cer- 
tificate of  the  manner  in  which  he  performed  it  From  con- 
siderations of  public  policy,  if  from  no  other,  he  must  be  held 
an  incompetent  witness  for  such  a  purpose:  Harhi'M  v.  For- 
syth,  11  Leigh,  294. 

The  objection  taken  to  the  admission  of  the  other  witnesses, 
at  least  so  far  as  their  testimony  is  of  declarations  and  acts  lead- 
ing to  and  inducing  the  execution  of  the  mortgage,  we  think 
cannot  be  maintained,  and  that  as  such  declarations  and  acts 
must  be  considered  as  a  part  of  the  res  gestse,  their  testimony 
to  that  extent  was  properly  admitted.  From  the  portion  of 
the  evidence  to  be  considered  in  that  connection,  it  appears 
that  Mrs.  Copeland  had  been,  and  was  at  the  time  of  execut- 
ing the  mortgage,  much  enfeebled  in  health,  and  sufiering 
nervous  and  mental  depression,  caused  in  part  by  the  harsh 
conduct  of  her  husband  in  reference  to  the  proposed  transfer 
of  her  property,  and  that  her  mind  was  so  distracted,  confused, 
and  reckless  as  to  induce  the  belief  on  the  part  of  her  attend- 
ing physician  that  she  was  incapable  of  making  a  valid  deed 
or  contract.  The  execution  of  the  mortgage  was  preceded  by 
personal  menaces  and  threats  of  her  husband  to  destroy  the 
property  by  fire  if  she  did  not  execute  it,  and  the  fact  that  it 
was  executed  and  acknowledged  involuntarily  as  a  conse- 
quence cannot  be  doubted.  The  resort  to  measures  thus  vio- 
icnt  and  harsh  leads  irresistibly  to  the  conclusion  that  her 
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consent  could  not  have  been  obtained  otherwise.  Her  ac- 
knowledgment that  it  was  free  and  voluntary ,  and  not  induced 
by  fear,  as  between  the  parties  to  the  deed,  is  not  conclusive 
of  the  fact  that  it  was  so;  nor  can  it,  with  due  regard  to  the 
evidence  in  the  case,  be  so  considered.  The  obvious  purpose 
of  the  act  of  1830,  chapter  164,  in  prescribing  this  form  of 
acknowledgment,  was  to  guard  the  wife's  title  to  property 
against  the  improper  efforts  of  a  husband  to  wrest  it  from  her, 
and  not  to  bar  from  judicial  remedy  outrages  by  which  such 
an  acknowledgment  might  be  extorted.  A  husband  who  by 
extreme  harshness  compels  a  wife  to  execute  a  deed  of  her 
property  against  her  will,  and  then  in  the  form  prescribed  by 
law  for  her  protection,  to  sanction  the  wrong  inflicted  by  ac- 
knowledging its  involuntary  execution  to  be  voluntary  and 
without  fear,  cannot,  by  reason  of  the  mere  formal  acknowl- 
edgment, entitle  himself,  nor  any  one  in  whose  interest  such 
a  wrong  may  be  attempted,  to  set  up  and  claim  upon  the  deed 
as  a  valid  conveyance.  As  the  execution  and  acknowledg- 
ment of  the  mortgage  in  this  case  by  Mrs.  Copeland  appears 
to  have  been  induced  by  harshness  and  threats,  and  the  exer- 
cise of  an  unwarrantable  authority,  so  excessive  as  to  subju- 
gate and  control  the  freedom  of  her  will,  the  aid  of  this  court 
to  support  and  enforce  its  provisions  against  her  must  b6. 
refused.  The  case  of  Bissett  v.  Bissettj  1  Har.  &  McH.  211, 
referred  to  in  the  argument  of  this  case,  is  so  imperfectly 
reported  that  it  cannot  be  relied  on  as  an  authority  upon  this 
question,  but  if  its  import  be  to  make  the  acknowledgment  of 
a  deed  by  a  wife  under  duress  conclusive  and  binding  on  her 
in  all  cases,  we  think  it  should  not  now  be  regarded  as  estab- 
lishing a  principle  by  which  this  case  should  be  governed. 

The  fact  that  McPherson  and  Thomas  personally  took  no 
active  part  in  procuring  the  execution  of  the  mortgage  by  Mrs. 
Copeland,  does  not  strengthen  their  right  to  set  it  up  as  a 
valid  deed,  nor  does  it  impair  her  right  to  avoid  it.  Its  exe- 
cution was  procured  by  the  husband,  acting  in  their  interest 
and  for  their  benefit;  and  as  their  acceptance  of  the  mortgage 
implies  an  adoption  of  his  agency,  they  can  have  no  right  to 
enforce  it,  free  from  infirmities  originating  in  this  use  of  un- 
conscionable means  to  compel  its  execution. 

The  only  interest,  therefore,  upon  which  the  mortgage  can 
be  held  to  operate  is  that  of  the  husband  as  tenant  by  the 
curtesy.  To  that  extent  its  validity  was  admitted  in  the  argu- 
ment of  the  case,  although  it  was  contended  on  the  part  of  the 
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appellees  that  the  decree  taking  the  bill  pro  eonfesso  was  not 
authorized  by  the  terms  of  the  order  of  publication,  notice  of 
which  appears  to  have  been  published,  as  directed,  for  three 
weeks,  instead  of  one  month,  as  required  by  the  act  of  1842, 
chapter  229.  We  think  the  decree  was  open  to  the  objection 
taken,  and  that  it  should,  for  that  reason,  be  reversed. 

In  accordance  with  these  views,  the  court  will  sign  a  decree 
reversing  the  decrees  of  the  court  below,  dismissing  the  bill 
against  Mrs.  Copeland,  with  costs,  and  remanding  the  cause 
tor  such  further  proceedings  against  George  W.  Copeland  as 
may  be  necessary  for  the  final  determination  of  the  appellants' 
proper  rights  and  claims. 

Decree  reversed,  and  bill  dismissed. 

AanoNxi  ow  Chose  nr  Aotzon  Taus  It  Svbjbot  to  BQunm:  Wamer 
T.  Wkittaier,  72  Am.  Deo.  65,  and  note  ooUectiiig  prior  omm;  Adair  ▼.  Adair, 
71  Id.  779;  Bloomer  ▼.  Henderson,  77  Id.  453;  nrrnu  ▼.  Shcumom,  poet,  p.  632. 
The  prinoipal  oase  it  cited  in  MartkaU  v.  Cooper,  43  Md.  61»  to  the  point  that 
the  assignee  of  a  thing  in  action  stands  in  no  better  position  tbkn  his  assignor* 
and  is  subject  to  the  same  equitable  rights. 

DuBiss  AS  Gboun D  FOR  AvoiBiNO  DuD  OK  OoNT^AOT:  BorrU  ▼.  Tyeon, 
64  Am.  Dec  661,  and  note  collecting  prior  cases;  Lotidem  ▼•  Blytke,  67  Id. 
442;  Afwnymow,  73  Id.  461;  Fulton  r.  Hoodf.75  Id.  664;  Oakie^e  AdrrCx  v. 
Poor,  79  Id.  559.^  ContraOts  procured  by  threats  of  destruotion  of  property 
may  be  avoided  on  the  ground  of  duress:  Brow^'^,  Pierce,,  7  WslL  ^6;  French 
v.  Shoemaker,  14  Id.  333;  (Tniied  Statee  v.  HuMbee,  16  Id.  432;  Kocourek  v. 
Ma/rak,  54  Tex.  205,  all  citing  the  principal  case;  and  see,  on  the  question  of 
duress  of  property,  note  to  HaUer  v.  Oreenlee,  26  Am.  Dec.  374;  note  to 
Mayor  qf  Baltimore  v.  L^erman,  45  Id.  159.  If  a  husband  makes  false  rep* 
resentations  to  his  wife  to  induce  her  to  execute  a  mortgage  of  her  property 
to  secure  his  debt,  or  uses  threats  or  intimidation  to  compel  her  to  exeo>2te 
it,  the  mortgage  may  be  avoided,  if  the  husband  ac^  as  the  mortgagee's  agent 
in  procuring  the  execution  of  the  paper:  Comegye  v.  Cla/rhe,  44  Md.  110;  so 
if  a  wife  is  permitted  to  set  up  duress  by  her  husband  in  executing  a  mort- 
gage, as  against  the  mortgagee,  it  is  probably  predicted  upon  the  ground  that 
the  husband  is  the  agent  of  the  mortgagee  in  procuring  the  signature  of  the 
wife  to  the  instrument,  and  is  bound  by  his  acts:  BecUe  v.  Neddo,  I  McCrary, 
208,  both  citing  the  principal  case. 

CkBTIFICATE    07    ACKNOWLEDOMElfT    OW    MaRRIXD  WOMAH    MAT    BX    Ih- 

PEACHXD  70B  Fbaxjd  OB  DiTRBSS:  Louden  V.  Bfythe,  55  Am.  Dec  527,  and 
note;  Hartley  v.  Froeh,  Id.  772;  Schroder  v.  Decker,  49  Id.  538;  Louden  v. 
Blytfu,  67  Id.  442;  Baldwin  v.  Snowden,  78  Id.  303,  305;  and  see  Dodffe  v. 
HoUingshead,  80  Id.  433.  But  the  certifying  officer  cannot  contradict  the 
certificate:  See  Highberger  v.  SUffler,  21  Md.  351,  citing  the  principal  case 

M^tt^tT^n  Woxan's  Sefabate  Estate,  when  Liable  fob  beb  CoNTBAora 
07  SuBETTSHiP:  Yale  V.  Dedertr,  72  Am.  Dec  503;  WiOard  v.  Baelham,  77 
Id.  366;  Tale  v.  Dederer,  78  Id.  216,  and  notes  theretc  The  principal  case 
is  cited  in  Stephen  v.  Beall,  22  WalL  333,  to  the  point  that  a  married  woman 
may  change  her  separate  property  for  the  security  of  her  husband's  debts. 
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Fells  Pbmr  Savings  Institution  v.  Wbbdon. 

[IS  uamtulxv,  sao.] 

Seatdti  of  LnnTATiOTfs  Runs  on  CneniiOATB  ow  Diponr  ovlt  ibom 
Tm  or  DxnAND  AonrALLT  Mads,  where  it  ii  payable  on  demand,  with 
intereat^  on  the  retam  of  the  certificate. 

Cnrnmun  or  Dbposet  is  Nbootiablx  Instbuiudit,  when  it  is  payable  to 
the  depositor,  or  order,  on  demand,  on  retom  of  the  certificate,  and  the 
bank  has  a  ri^t,  npon  demand  of  payment,  to  insist  that  the  certificate 
shoold  be  produced  and  delivered  np,  as  its  voncher  of  payment,  and  as 
security  against  any  future  daim. 

KnofriABiJi  Instbuicxnt,  if  Lost,  CAiciroT  bx  Bjbootxbed  on  at  Law. 
The  only  remedy  in  chancery. 

Pratxb  that  Plaintitf  is  not  Entitlbd  to  Rboovxb  upon  Flbadinos 
AND  EviDKNOx  IN  Causb  IS  TOO  GsNXBAL  in  its  tenus,  since  the  Mary- 
land act  of  1825,  c  117. 

Pratxb  is  Objxctionablx  in  Assumino  Fact  and  Lxavino  to  Jubt  Quxs- 
TiQN  07  Law,  where  it  is  to  the  effect  that  if  the  jury  find  "that  the 
fund  deposited "  was  still  in  bank,  and  that  ''proper  "  letters  of  admin- 
istration have  been  taken  out  and  granted  to  the  plaintifl^  the  plaintiff 
was  entitled  to  recover. 

Pbater  is  DxTBonvx  ir  It  ix>xs  not  Dxclabx  Law  in  Txbms  Explicit 
and  intelligible  to  the  jury  upon  the  points  raised  by  counsel,  where  it  is 
granted  by  the  court,  after  rejecting  the  prayers  offered  by  the  counseL 

Action  brought  on  April  2, 1858,  by  the  plaintiff,  as  admin* 
istrator  of  George  F.  Allen,  upon  the  following  instrument 
issued  to  Allen  by  the  defendant:  '^$500.  Baltimore,  May 
19, 1854.  George  F.  Allen  has  deposited  in  the  Fells  Point 
Sayings  Institution  of  Baltimore  the  sum  of  five  hundred  dol- 
lars, which  sum,  with  interest  at  the  rate  of  three  per  cent  per 
annum,  will  be  paid  to  him,  or  to  his  order,  on  demand,  and 
on  returning  this  certificate."  The  plaintiff's  declaration  con* 
tained  a  count  for  money  had  and  received,  and  one  for  money 
loaned  by  the  plaintiff's  intestate  to  the  defendant.  The  de- 
fendant pleaded,  besides  a  special  plea,  that  it  was  never  in- 
debted as  alleged,  and  that  the  action  was  barred  by  the 
statute  of  limitations;  to  which  the  plaintiff  demurred.  The 
court  gave  no  judgment  on  the  demurrer,  but  by  agreement 
all  mere  formal  defects  to  the  pleadings  and  evidence  were 
waived,  and  the  question  was  submitted  whether  the  plaintiff, 
as  administrator,  was  entitled  to  recover  the  amount  deposited, 
without  the  actual  production  of  the  certificate  at  the  trial. 
The  evidence  showed  that  the  certificate  was  in  the  possession 
of  a  third  party,  and  that  the  bank  refused  payment  unless 
the  certificate  was  produced.  The  defendant  asked  that  the 
Jury  be  instructed:    1.  That  if  they  should  find  that  Allen 
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made  the  deposit  on  May  19,  1854,  and  received  a  certificate 
therefor  on  that  day,  the  plaintiff's  remedy  was  barred  by  the 
statute  of  limitations;  2.  That  if  the  jury  should  find  the  facts 
stated  in  the  preceding  prayer,  and  that  the  certificate  has  not 
been,  lost  or  destroyed,  but  was  held  by  a  person  other  than 
the  plaintiff,  then  he  was  not  entitled  to  recover;  3.  That  if  the 
jury  should  find  the  facts  stated  in  the  preceding  prayers, 
the  plaintiff  was  not  entitled  to  recover  without  producing  the 
certificate  to  be  canceled;  and  4.  That  the  plaintiff  is  not  en- 
titled to  recover  upon  the  pleadings  and  evidence  in  the  cause. 
The  court  refused  to  give  the  instructions,  and  charged  that  if 
the  jury  should  find  from  the  evidence  that  the  plaintiff^s  in- 
testate was  dead,  and  that  the  fund  deposited  in  his  lifetime 
in  the  Fells  Point  Savings  Institution  was  still  deposited 
there,  and  that  no  claimant  or  personal  representative  of  Allen 
had,  since  May,  1854,  produced  the  certificate,  and  shall  fur- 
ther find  that  proper  letters  of  administration  were  taken  out 
and  granted  to  the  plaintiff,  then  the  plaintiff  was  entitled  to 
recover.  The  verdict  and  judgment  was  for  the  plaintiff,  and 
the  defendant  appealed. 

James  Malcolm  and  C.  JL  L.  Leary^  tosr  the  appellant 

N.  WiUiams  and  WiUiam  Schley ^  for  the  appellee. 

By  Court,  Gk>Li>sBOROUOH,  J.  The  appellee  brought  this 
action  to  recover  the  amount  of  a  certificate  of  deposit,  issued 
by  the  appellant  to  George  F.  Allen,  alleging  in  his  declara- 
tion appellant's  indebtedness  to  appellee's  intestate. 

To  the  two  counts  in  plaintiff's  declaration,  one  for  money 
had  and  received,  the  other  for  money  lent  him  by  plaintiff's 
intestate,  the  defendant  pleaded  three  pleas:  1.  That  it  was 
never  indebted  as  alleged;  2.  The  statute  of  limitations;  3.  A 
special  plea;  to  which  the  plaintiff  demurred.  The  court 
passed  no  judgment  on  the  demurrer. 

By  an  agreement  filed  in  the  cause,  the  question  is  sub- 
mitted to  this  court,  whether  the  appellee,  as  administrator, 
is  entitled  to  recover  the  amount  deposited  in  the  hands  of 
the  appellant,  without  the  actual  production  of  the  certificate 
at  the  trial,  all  mere  formal  defects  in  pleading  and  evidence 
oeing  waived. 

The  exceptions  to  the  evidence  offered  by  the  appellee  being 
waived  by  the  agreement  mentioned,  we  proceed  to  consider 
the  ruling  of  the  court  in  rejecting  the  four  prayers  of  the  ap- 
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pellant,  and  the  instrnction  given  by  it  to  the  jury,  which 
constitute  the  third  exception. 

The  first  prayer  was,  in  our  opinion,  properly  rejected. 
Though  on  a  bill  or  promissory  note  payable  on  demand  the 
statute  of  limitations  runs  from  the  date  of  the  instrument, 
and  not  from  the  time  of  demand  (see  Byles  on  Bills,  273,  and 
the  authorities  there  cited;  also  Ruffes  AdmW  v.  Bvlly  7  Har. 
&  J.  14  [16  Am.  Dec.  290]),  this  rule  does  not  apply  to  the  case 
before  us.  Here  the  certificate  of  deposit  has  attached  to  it  a 
condition  that  the  amount  deposited  is  payable  on  the  return 
of  the  certificate;  and  the  appellant  is,  in  fact,  resisting  the 
recovery  of  the  claim  upon  the  ground  that  this  condition  is 
not  complied  with. 

The  inducement  fi>r  this  deposit  was  for  the  accumulation 
of  interest,  and  the  obligation  of  the  appellant,  stated  on  the 
£eu»  of  the  certificate,  is  to  pay  the  principal  when  demanded, 
with  interest.  Upon  such  a  contract,  the  statute  cannot  be 
held  to  run  until  the  demand  has  been  actually  made. 

The  second  and  third  prayers  embrace,  substantially,  the 
same  proposition,  and  controlled  by  the  agreement  above  men- 
tioned, will  be  considered  together. 

The  certificate  of  depbsit  in  question  was  so  drawn  that  the 
amount  mentioned  therein  was  payable  to  Gteorge  F.  Allen,  or 
order,  on  demand.  Such  an  obligation  has  been  held  nego- 
tiable: See  Kilgore  v.  Bidkleyy  14  Conn.  363;  Bank  of  Orleans 
V.  MerriU,  2  Hill  (N.  Y.),  295;  and  Miller  v.  Austen,  13  How. 
218.  This  last  case  was  upon  a  certificate  of  deposit  similar 
in  its  import  to  the  one  in  question.  The  supreme  court  say: 
''The  established  doctrine  is,  that  a  promise  to  deliver  or  to  be 
accountable  for  so  much  money  is  a  good  bill  or  note.  Here  the 
sum  is  certain  and  the  promise  direct.  Every  reason  exists  why 
the  indorser  of  this  paper  should  be  held  responsible  to  his 
indorsee,  that  can  prevail  in  cases  where  the  paper  is  in  the 
ordinary  form  of  a  promissory  note;  and  as  such  note,  the 
state  courts  generally  have  treated  certificates  of  deposit  pay- 
able to  order."  Viewing,  therefore,  this  certificate  as  having 
the  attributes  of  a  negotiable  promissory  note,  the  appellant 
would  have  a  right,  upon  demand  of  payment,  to  in^dsts  that 
the  certificate  should  be  produced,  and  delivered  up,  as  its 
voucher  of  payment,  and  as  its  security  agaiust  any  future 
claim. 

By  the  recent  English  authorities' it  seems  to  be  settled  that 
where  one  is  called  on  to  pay  a  lost  negotiable  bill  or  note,  the 
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loes,  and  consequent  non-production,  constitute  a  good  defense 
at  law:  See  Smith's  Mercantile  Law,  356,  and  note.  And  the 
American  authorities  there  cited  generally  support  the  doctrine 
that  when  an  instrument  is  lost,  upon  which,  either  fix)m  its 
original  character  or  want  of  negotiability  at  the  time  of  the 
loss,  the  debtor  could  set  up  any  equitable  defense  against  a 
subsequent  bona  fide  holder,  claiming  title  through  the  finder, 
the  jurisdiction  may  be  properly  exercised  at  law,  but  in  all 
other  cases  the  only  remedy  is  in  chancery:  See  also  Rotoley 
▼.  JBott,  3  Cow.  303  [15  Am.  Dec.  266];  Story  on  Promissory 
Notes,  sec.  546. 

The  certificate  of  deposit  involved  in  this  suit,  being  shown  by 
the  evidence  to  be  in  the  possession  of  a  third  party,  that  party 
may,  in  the  absence  of  proof  to  show  that  it  was  not  indorsed 
by  Allen  in  his  lifetime,  have  a  legal  right  to  demand  the  pay- 
ment of  it  The  appellant  is,  therefore,  entitled  to  be  protected 
against  the  danger  of  being  compelled  to  make  more  than  one 
payment  of  the  same  debt  by  requiring  the  appellee  to  produce 
the  certificate. 

For  these  reasons  we  think  that  the  second  and  third  pray- 
ers of  the  appellant  should  have  been  granted.  The  appel- 
lant's fourth  prayer  was  properly  rejected,  as  it  is  too  general 
in  its  terms  since  the  act  of  1825,  chapter  117;  BuUer  v.  StaUf 
5  OUl  &  J.  519.  The  instruction  given  by  the  court  is  not  only 
objectionable,  because  it  assumes  that  the  fiind  was  deposited 
there,  by  taking  from  the  jury  the  finding  of  that  Ceu^t,  but  it 
also  puts  to  the  jury,  to  determine  the  character  of  the  letters  of 
administration,  a  question  of  law  to  be  decided  by  the  court. 
The  instruction  is  also  defective  in  not  declaring  the  law  in 
terms  explicit  and  intelligible  to  the  jury  upon  the  points 
raised  by  the  counsel:  Bee  HaUy.HaU^eCda  &  J.  4fA;  Keener 
V.  Harrody  2  Md.  74  [56  Am.  Dec.  706]. 

Judgment  reversed,  with  leave  to  appellee  to  take  out  prO' 
eedendo. 

'  Ckbttwusatm  Of  Deposit,  wmrma  Nsootiablb  Ixsxbumbit:  8m  L<mim 
Bcuriikff  Fmd  SodBt^  T.  ffagentown8mktg§  Bamk,  IS  Am.  l)90.W^  wad  mam 
innote. 

Demaio)  of  Patkbit,  wiun'mit  Nbohbabt  boobb  AonoN  BBOoaar  ov 
CnrnnGATi  of  Dxposxt:  See  note  to  O'NeiUY.  Bra4fordt  42  Am.  Deo.  SIS. 

Statutb  of  laMaATUxm,  whsn  Euvs  on  CxBTDnoATB  OF  DvoiiTt  Bm 
Boto  to  (yNeU  ▼.  Bradfcfd,  42  Am.  Dec  678. 
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BiBiiBY  V.  New  York  and  Washington  Print- 
ing Telegraph  Company. 

[lSMABTLiLlCD,Sll.J 

^tiamunaa  or  GmAinEiNo  ov  P&^txb  DspmrxNi  vqb  its  OoBBBonnMi  uiov 
"SvoiXSCM,  to  which  it  alone  reten,  and  not  npon  tho  state  of  tha  plead- 
inga,  where  the  prayer  neither  points  nor  refers  to  the  pleadings. 

Wnmsa  or  Faoib  uxmft  bi  Lxn  to  Jubt,  eren  where  the  evidenoe  is  all  on 
one  side;  hat  this  is  not  necessary  when  the  case  is  tried  npon  admissions 
made  at  the  bar.  The  jnxy  may  discredit  the  testimony,  but  cannot  find 
contrary  to  the  agreement  of  the  parties. 

Fabtt  his  Pbivilioe  or  ILusnro  Amr  Qtjbstion  ov  Law  arising  ont  of  the 
facts  of  the  case,  and  to  demand  the  opinion  of  the  ooort  distinctly  npon 
it;  and  the  opposite  party  has  the  eqnal  prrrilege  of  asking  an  opinion  on 
additional  facts  not  embraced  in  the  hypotheaas  assnmed  by  the  adTer- 
sazy  in  his  prayer,  bat  not  the  privilege  of  controlling  or  modifying  thai 
hypothesis. 

F^TiB  MAT  BX  RwiGnnED  AB  Whqub,  whcro  the  ooort  cannot  grant  the 
entire  prayer  as  made,  thongh  a  portion  of  it^  in  a  separate^  distinct  lomi, 
mi^t  have  been  given. 

Teumratb  Oompant  18  RiapoHBiBUB  DOB  Amy  Lon  ob  Ixjubt  which  re- 
snlts  from  its  failure  or  neglect  to  transmit  a  message  received  by  it  for 

Tbt.iotufh  CoicPANT  IB  MOT  OoMiiOH  Cabbibb,  bat  a  bailee,  performing 
tfarooi^  its  agents,  a  work  for  its  enq^loyar,  aooording  to  certain  rolea 
and  regnlations^  which,  nnder  the  law,  it  has  a  i^t  to  aiake  for  its 
government. 

Ovx  Who  Sends  MiaaAOSs  bt  Tklbqbaph  ib  Sufpobid  to  Kbow  that  the 
company's  engagements  axe  controlled  by  those  roles  and  regolations 
which  it  has  a  ri^t  to  make,  and  In  law,  he  ingrafts  thsm  in  his  coik 
tracts  and  is  boond  by  them. 

BzufFnoN  VBOM  LiABiiJTr  lOB  NoN-rmAVsmisiav  abp  Kov-i»Li?BBr  ov 
Unbkpbatkd  MasBAOBB  D0B8  NOT  Atplt  to  a  case  where  no  effort  was 
made  by  the  company,  or  its  agents,  to  pot  the  message  on  its  transit. 


Action  broaght  in  the  court  of  comm(»i  pleas  of  the  city  of 
Baltimore,  to  recover  damages  caused  by  the  company's  total 
failure  to  send  a  message  delivered  to  it  by  the  plaintiff,  and 
for  which  the  price  of  transmission  had  been  paid.  The  de- 
fendant pleaded  that  it  did  not  enter  into  the  ccmtract  alleged. 
By  an  agreed  statement  of  fSacts,  it  was  admitted  that  the  de- 
fendant's authorized  agent  received  from  the  plaintiff  at  Balti- 
more a  message  to  be  sent  to  certain  stock-brokers  in  New 
York,  ordering  ^e  vale  of  oertdin  stocks;  bat  that  the  defend- 
ant wholly  ikiled  and  neglected  to  send  the  message,  whereby 
the  plaintiff  suffered  a  loss  of  two  hundred  and  fifty  dollars, 
by  a  fEdl  in  the  price  of  the  stocks.  The  defendant  proved  by 
its  agent  for  receiving  messages,  that  certain  rules  were  posted 
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in  the  oompany's  front  office  on  the  two  side  wallS|  and  among 
them  was  one  informing  the  public  that  to  guard  against  mis- 
takes in  transmission,'  every  message  should  be  repeated,  at 
charges  given,  and  providing  that  the  company  would  not  be 
liable  for  any  loss  or  damage  that  might  ensue  ''  by  reason  of 
any  delay  or  mistakes  in  the  transmission  or  delivery,  or  from 
non-delivery,  of  unrepeated  messages,  but  only  engage  to  use 
reasonable  efforts  to  secure  the  services  of  competent  and  re- 
liable employees,  so  as  to  have  their  business  transacted  in 
good  faith.  Nor  will  the  company  be  responsible  for  mistakes 
in  the  transmission,  nor  for  delay  in  the  transmission  or  de- 
livery, nor  for  non-transmission  or  non-deliveiy,  of  any  re- 
peated message  to  any  extent  beyond  ten  dollars,  unless  it  be 
insured."  The  plaintiff,  although  he  paid  the  price  of  trans- 
mission, did  ndt  pay  a  repeating  or  insurance  price.  On  cross- 
examination,  the  witness  testified  that  the  message  was 
received  by  him  at  a  pigeon-hole  immediately  in  front  of  the 
door  of  the  office,  and  that  he  did  not  call  the  plaintiff^s  atten- 
tion to  the  notice.  The  plaintiff  prayed  the  court  to  instruct 
the  jury:  1.  That  on  the  written  statement  of  facts,  read  in 
evidence,  the  jury  must  find  for  the  plaintiff  for  the  amount 
admitted  to  have  been  lost  by  the  plaintiff;  2.  This  prayer 
embodied  the  first,  and  added,  that  unless  the  jury  further 
find  that  there  was  a  printed  notice  posted  in  the  defendant's 
office,  notifying  senders  of  messages  that  an  insurance  price 
would  be  demanded  for  the  purpose  of  making  the  defendant 
liable  for  the  non-transmission  of  a  message,  and  also  find 
that  the  contents  of  the  notice  were  known  to  the  plaintiff, 
they  would  find  for  the  plaintiff;  and  3.  This  prayer  embodied 
the  first,  and  added,  that  although  the  jury  should  find  that 
there  was  a  public  notice  posted  in  the  defendant's  office, 
notifying  senders  of  messages  that  an  insurance  price  would 
be  demanded  for  the  purpose  of  making  the  defendant  liable 
for  the  non-transmission  of  messages,  the  plaintiff  would  be 
entitled  to  recover,  unless  the  jury  should  find  that  his  atten- 
tion was  called  thereto  by  the  agent  or  agents  of  the  defend- 
ant The  court  refused  to  grant  the  plaintiff's  prayers,  but 
instructed  the  jury,  on  behalf  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover,  if  the  jury  believed  that 
the  notice  given  in  evidence  was  prominently  and  conspicu- 
ously displayed  in  the  office  of  the  company,  so  that  the 
plaintiff  saw,  or  might  have  seen,  the  same.  The  verdict  and 
judgment  was  for  the  defendant,  and  the  plaintiff  appealed. 
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Benjamin  F.  HonritZj  for  the  appellant. 
O.  J.  M.  Chrinj  for  the  appellee. 

By  CSoqrt,  OoLDBBOBOuaH,  J.  The  aa&oa  in  this  case  waa 
Institnted  in  the  court  of  common  pleas  of  Baltimore  city,  by 
the  appellant  against  the  appellee,  to  recover  damages  for  the 
total  neglect  to  send,  or  transmit,  a  message,  or  dispatch, 
received  by  the  appellee  to  be  transmitted. 

The  appellee  pleaded  that  it  did  not  enter  into  the  contract 
alleged  in  plaintiff's  declaration,  for  the  transmission  of  the 
telegraphic  dispatch,  or  message,  named  therein. 

At  the  trial  of  the  cause,  an  admitted  statement  of  facts,  and 
the  evidence  offered  by  the  appellee,  were  submitted  to  the 
jury.  The  appellant  then  offered  three  prayers,  and  the  ap- 
pellee one  prayer.  The  court  rejected  the  prayers  of  the 
appellant,  and  granted  the  prayer  of  the  appellee;  to  this, 
ruling  of  the  court  the  appellant  excepted. 

In  reviewing  the  action  of  the  court  below,  it  is  proper  to 
notice  that  the  prayers  submitted  to  the  court  are  predicated 
upon  the  evidence,  without  any  reference  to  the  pleadings.  In 
such  case  the  rule  is,  ''that  where  a  prayer  or  prayers  neither 
point  nor  refer  to  the  pleadings,  the  correctness  of  their  being 
rejected  or  granted  depends,  not  upon  the  state  of  the  plead- 
ings,  but  upon  the  evidence,  to  which  alone  they  refer":  See 
Leopard  v.  Ohesafeake  &  0.  C.  Oo.j  1  Gill,  227;  Brooke  v. 
Waring,  7  Id.  5;  MiUer  v.  State,  12  Md.  207;  Giiee  v.  Faimtle- 
rojfj  13  Id.  126. 

in  view  of  the  above  rule,  we  are  next  to  consider  the 
reasons  assigned  by  the  appellee,  why  the  appeUanf  s  prayers 
were  properly  rejected.  The  appellee  contends  that  ''in  each 
of  these  instructions  it  is  stated  that  on  the  written  statement 
of  £Etcts,  read  in  evidence,  the  jury  must  find,"  etc.,  and  that 
"the  effect  of  this  wording  of  the  prayer  is  to  deprive  the  jury 
of  their  undoubted  privilq;e  of  deciding  upon  the  truth  of  the 
evidence,"  and  cites  Hughee  v.  Jackson,  1  Md.  451,  and  Ragan 
V.  Oaither,  11  Gill  &  J.  489.  We  find  a  satisfactory  answer  to 
this  proposition  in  Ifdoes  v.  American  Ex.  Bank,  11  Md.  186 
[69  Am.  Dec.  190],  in  which  this  court  say:  "  It  is  well  settled 
that  even  where  the  proof  is  all  on  one  side,  the  finding  of  the 
facts  must  be  left  to  the  jury;  but  this  is  not  necessary  when 
the  case  is  tried  upon  admissions  at  the  bar.  The  jury  may 
discredit  the  testimony,  but  cannot  find  contrary  to  the  agree- 

▲x.  Dm.  vol.  LXXXI-«» 
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ment  of  the  parties.''  See  also  the  case  of  ^IrmiffOfijif  t.  £wtoaii| 
6  Id.  276  [59  Am.  Dec.  115]. 

Again,  the  appellee  contends  that  the  first  prayer  is  bad, 
^'  because  it  could  not  be  granted  unless  the  court  assumed  the 
non-existence  of  all  other  testimony  given  in  the  cause;  be- 
cause by  the  prayer  no  part  of  it  is  submitted  to  the  finding 
of  the  jury."  In  our  opinion,  the  appellant,  in  presenting  this 
prayer  to  the  court,  only  exercised  a  right  recognized  by  law. 
In  WhiUford  v.  Burckmyer,  1  Gill,  143  [39  Am.  Dec.  640],  the 
court  say:  ^^  We  hold  it  to  be  the  privilege  of  a  party  to  raise 
any  question  of  law  arising  out  of  the  facts  of  the  case,  and  to 
demand  the  opinion  of  the  court  distinctly  upon  it.  If  the  op- 
posite party  believes  that  other  facta  not  embraced  in  the 
hypothesis  assumed  are  properly  calculated  to  justify  an  ap- 
plication for  other  and  different  instructions,  he  has  the  equal 
privilege  of  asking  an  opinion  on  the  additional  facts,  but  not 
the  privilq;e  of  controlling  and  modifying  the  hypothesis  of 
his  antagonist."  Here  the  appellee  has  brought  itself  within 
the  above  rule,  by  asking  an  instruction  fix)m  the  court  od 
other  facts  not  embraced  in  the  prayer  of  the  appellant.  It  is 
further  contended  by  the  appellee,  that  it  is  protected  from  the 
demand  of  the  appellant  by  its  rules  and  regulations  estab- 
lished under  the  act  of  1852,  chapter  369. 

By  a  careful  examination  of  those  rules  and  regulations,  we 
find  no  provision  exempting  the  appellee  from  liability  in  a 
case  of  de&ult  and  neglect  such  as  is  contained  in  the  state- 
ment of  facts. 

It  is  admitted  by  the  statement  of  facts  that  the  appellant 
de^vered  the  message  for  transmission,  and  paid  the  price  de- 
manded for  that  service;  that  the  person  who  received  it  was 
the  authorized  agent  of  the  appellee;  that  the  message  was 
received  at  the  appellee's  place  of  business;  that  the  appellee 
forgot  and  neglected  to  send  said  message  and  despatch,  and 
it  has  never  been  sent.  The  loss  of  the  appellant  in  the  sale 
of  his  stock  is  also  admitted.  We  must,  therefore,  regard  the 
appellee  as  a  party  contracting  to  perform  a  service  within 
the  sphere  of  its  business  for  compensation,  which  it  foils  to 
perform,  and  for  such  failure,  must  account  for  any  loss  or 
injury  that  results  from  its  neglect;  and  such  loss  or  ii^ury 
will  be  the  measure  of  damages  to  which  the  plaintiflf  is  en- 
titled, whether  admitted  or  found  by  the  jury. 

The  appellant's  first  prayer  was,  therefore,  improperly  re- 
jected.   The  action  of  the  court  below,  upon  the  appellant's 
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Beoond  and  third  prayers,  we  must  approve.  The  rule  laid 
down  in  Oray  y.  Crookj  12  Gill  &  J.  236,  and  Doyle  y.  Commis' 
turners^  Id.  484,  is  directly  applicable  to  these  prayers.  The 
court  say:  ^^ Where  the  court  cannot  grant  the  entire  prayer  as 
made,  though  a  portion  of  it,  in  a  separate,  distinct  form, 
might  have  been  given,  it  is  not  error  to  reject  the  whole." 
We  think  the  latter  part  of  the  second  and  third  prayers  of 
the  appellant  obnoidous  to  this  rule.  They  substantially  raise 
the  questi(»i,  that  though  the  default  and  neglect  of  which  the 
plaintiff  complains  may  be  embraced  within  the  rules  and 
regulations  exempting  the  appellee  from  liability,  yet  that 
Habiliiy  is  not  removed  unless  these  rules  and  regulations  are 
brought  home  to  the  knowledge  of  the  appellant  In  our 
opinion,  the  converse  of  the  proposition  is  true:  the  appellant 
was  bound  in  law  to  know  them. 

The  appellant's  counsel  attempted  to  assimilate  the  responffl- 
bUity  of  this  telegraph  company  to  that  of  a  commcm  carrier. 
But  the  distinction  is  obvious.  It  is  well  defined  by  the  ap- 
pellee: ^  What  does  a  telegraph  company  do  ?  It  reoeives  a 
written  message  for  transmission.  It  uses  machinery  to  repro- 
duce the  words  of  that  message  at  a  distant  point,  either  by 
direct  copying  of  it  under  some  alphabetical  system,  or  by 
translating  the  message  into  certain  symbols,  which,  marked 
upon  paper  at  a  distant  point,  are  there  translated  into  our 
ordinary  language.  It  cannot  be  said  to  be  even  in  the  manual 
charge  of  the  message,  so  transmitted,  during  ite  transmission. 
It  relies  on  machinery  and  upon  threads  of  communication 
which  are  liable  to  breaks  or  interruption,  through  accident, 
influence  of  the  climate,  wantonness,  or  malice.  These  cir> 
cumstances  make  it  impossible  for  the  company  to  remain  in 
actual  practical  custody  of  ite  line." 

While  a  common  carrier  is  an  insurer,  and  is  protected  from 
liability  by  the  act  of  God  or  the  enemies  of  the  stete,  he  can 
avail  himself  only  of  such  excuses.  He  sees  what  happens  to 
his  charge  at  the  moment  it  happens.  But  a  telegraph  com- 
pany, owing  to  innumerable  causes  which  may  disturb  the 
security  of  ite  lines,  would  be  as  often  open  to  liability  because 
of  the  providences  of  God,  unknown  to  it,  as  because  of  any 
other  reason. 

This  telegraph  company  is  not  a  common  carrier,  but  a 
bailee  performing,  through  ite  agente,  a  work  for  its  employer, 
according  to  certain  rules  and  regulations,  which,  under  the 
law,  it  has  a  right  to  make  for  ite  government    The  appellani 
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b  snppoBed  to  know  that  the  engagements  of  the  appellee  are 
controlled  by  thoee  roles  and  regolationSy  and  does  himself^  in 
law,  ingraft  them  in  his  contract  of  bailment,  and  is  boond  by 
them. 

The  appellee  cannot  be  considered  a  common  carrier,  be- 
cause, by  the  act  of  1852,  chapter  369,  it  was  authorized  to 
contract)  not  by  Hbh  force  of  any  common-law  duty  or  obliga- 
tion, but  in  accordance  with  its  rules  and  regulations,  and  this 
power  is  inconsistent  with  the  common-law  definition  of  a 
carrier. 

The  prayer  of  the  appellee  was  erroneously  granted.  Con- 
ceding that  the  notice  read  in  evidence  contained  the  terms  on 
which  the  appellee  would  receive  and  transmit  mes8i^;es,  and 
its  exemption  from  liability,  as  stated  in  the  prayer;  and  also, 
that  this  notice  was  displayed  in  the  office  of  the  company,  so 
that  the  appellant  saw  or  might  have  seen  it:  still,  it  is  mani- 
Ibst  that  the  terms  of  the  notice  neither  embrace  nor  declare 
an  exemption  from  liability  in  a  case  where  no  efibrt  is  made 
by  the  company,  or  its  agents,  to  put  a  message  on  its  transit, 
nie  exemption  from  liability  for  the  non-transmission  and 
non-delivery  of  unrepeated  messages,  provided  for  by  the  rules 
contained  in  the  notice,  does  not,  in  our  opinion,  in  any  way 
embrace  or  affect  this  case. 

The  terms  of  the  notice  in  which  exemption  from  liabilily 
is  declared  clearly  imply  an  obligation  on  the  part  of  the  com- 
pany to  attempt  the  transmission  and  delivery  of  a  message 
received  by  it  for  that  purpose,  and  it  would  be  most  unrea- 
Bonable  to  permit  it  to  have  the  benefit  of  an  exemption  from 
liability  without  first  bringing  itself  within  the  scope  of  the 
exemption  provided  for,  by  a  frdl  and  fedthful  performance  of 
its  implied  duties. 

While  we  give  full  force  and  effect  to  the  rules  and  regula- 
tions of  the  appellee  in  a  legal  construction  of  them,  we  deem 
it  unjust  to  the  appellant  to  extend  that  effect  beyond  the 
actual  terms  adopted  by  the  appellee  to  secure  its  exemption. 

Judgment  reversed,  and  procedendo  awarded. 


Ths  FsnvoiPAL  GA8B  IB  BB-BEPOETKD  in  Allen's  Telegraph  OMea,  195. 

TiLiOBAFR  Ck>ifPAirT'fl  PowBR  TO  LooT  LiABQJTT:  See  Cfampr.  Wettem 
Union  Telegraph  Co,,  71  Am.  Dec  461,  and  ezhaostiTe  note.  A  telegraph 
eompany  may  limit  or  modify  its  liability  by  stipulation:  Tffler  ▼.  Weitem 
(7.  r.  Co.,  60  HL  430;  B.  C,  U  Am.  B4sp.  44;  SweeOand  y.  lUinoU  He.  T.  Qk, 
87  Iowa,  447;  S.  C.»  1  Am.  Rep.  289;  Allen's  TeL  C^  482;  Breeie  v.  (TnUed 
8UU«$  T.  Co.,  48  N.Y.  141;  S.O.,  8  Am.  Rep.  631;  Allen's  TeL  Om.  684;  Wm 
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IT.  T.  CkK  ▼•  ifelS;  07T0X.  289;  8.  C,  44  Am.  Rep.  593;  and  <me  wlio  oontnoti 
with  A  telegraph  company  is  bonnd  to  know  that  the  engagementi  of  the  com- 
pany are  controlled  hy  iti  mlea  and  regnlationsy  and  he  himself  ingrafts 
them  in  his  contract^  and  is  houid  hy  them:  UwUed  8taU$  T.  Cfo,  ▼.  QUder* 
406se^  29  Md.  247;  &  C,  AUen's  TeL  Gas.  403;  hut  the  company's  regnUtiok 
with  regard  to  the  repetition  of  messages  will  not  apply  to  %  case  of  neg^ect^ 
where  no  effSort  was  made  to  pat  a  message  npon  its  transit:  Wetkm  U,  T. 
Co.  ▼.  Qrahmi,  1  CoL  236;  a  0.»  9  Am.  Bep.  141;  10  Am.  Law  Reg.  824; 
Allen's  TeL  Oas.  584;  OrnmOl  y.  WkHem  U.  T.  Co.  llSllass.  807;  S.O.,  18 
Am.  Rep.  492;  ITeiterii  CT.  r.C(>.y.  ^tfctoifum»  35Ind.489;aO.,9Am.Repw 
752.  A  telegn^h  company  cannot^  howerer,  contract  against  its  own  negli* 
gence:  TrmY.  Iniermtkmal  T.  Cb.  60  Me.  18;  a  C,  11  Am.  Rep.  162;  Allen's 
Tf^.CBM.fSi9^lBreemY.UmUd8uamT.Oo.tmtpTa.  The  principal  case  is  cited 
to  the  foregoing  points;  and  it  is  also  referred  to  in  BIU»  ▼.  Americim  T.  O9.9 
13  AUen,  288^  a  a»  Allen's  TeL  Om.  819,  as  hemg  a  well-coiisidered  oMe 
npon  this  snhject. 

TiLBOBAFH  OOKPANT's  GxNBRAL  DdTDB  AlfD  LlABILtTaS.  — TbLIOKAPB 

CoicPAiaBS  ASS  NOT  Cgmmov  Carstsbh,  —  Notwithstanding  some  intima* 
tiflos  to  the  contrary  found  in  some  early  oases,  — Part$  y.  AUa  Calffimia  T, 
Co.,  18CU.  422;  8.  0.»  78  Am.  Dec  589;  Allen's  TeL  Om.  114;  Bowm  y. 
Lobe  A^  71  Cb.,  1  Am.  Law  Reg.  685;  a  a ,  Allen's  TeL  Obs.  7;  MaeAmktm 
T.  MleOric  T.  C».»  n  0.  B.  3;  3. 0.»  Allen's  TeL  Gas.  88,  —it  is  now  too  weQ 
■etUed  to  admit  of  any  question  that  telegraph  companies  are  not  conmiott 
carriers,  and  are  conseqnently  not  insurers  of  the  safety  of  transmissioa  of 
messages:  Note  to  Camp  y.  Weiiem  U,  T.  Co.,  71  Am.  Dec  468;  Gray  co 
CommnnicatioQ  hy  Telegraph,  sec  8;  Scott  and  Jamagin  on  Telegraphs,  sec 
230;  Codey  on'  Torts,  646;  2  Thompson  on  Negligence,  886;  Wharton  on 
Nej^igence,  sec  756;  Redfield  on  Oarriers,  sec  556;  Lawson  on  Gcntracts  of 
Oarriers,  sec  1;  Schooler  on  Bailments,  244,  note;  Pla^crd  y.  UfiMei  Kk^ 
ii6mA2r.a».,L.R.4Q.B.706;  aO.,  17  L.  T.,  N.  a,  2a;  Allen's  TeL  Gas. 
487;  Didmm  y.  Reui^»  T.  Co.,  L.  R.  2  0.  P.  Diy.  62;  8  Id.  1;  BaoOktr  y. ' 
DwMm  T.  Ok,  87  U.  G.  Q.  B.  470;  LMtBocktic  T.  Co.  y.  Dtwi$,  41  Ark. 
79;  Weiiem  U.  T.  Co.  r.  Fontakie,  BS Qtu  433;  Tyhr-v.WeeUmU.  T.Coi,^ 
SL  421;  a  G.,  14  Am.  Rep.  38;  BctrUeU  y.  Wmtem  U.  T.  Ok,  62  Mc  209; 
a  G.,  16  Am.  Rep.  437;  EQi%  y.  Amerioim  T.  Co.,  18  AUen,  226;  a  G.,  Allen's 
TeL  Gaa.  806;  OrmtM  y.  WeO/em  U.  T.  Co.,  118  Mass.  299;  a  a,  18  Am. 
Rep.  485;  Wedem  U.  T.  Co.  y.  Carew,  15  Mich.  525;  a  C,  Allen's  TeL  Gas. 
845;  Xeonoftf  y.  New  Torheie.  T.  Co.,  41  N.  T.  544;  S.  G.,  1  Am.  Rep.  446; 
Allen's  TeL  Gas.  500;  BMwkny.  UnUed Stales  T.  Cc,  45N.  Y.  744;  a  C,  (f 
Am.  Rep.  165;  AUen'sTeL  Gas.  613;  Brteeey.  UnHedStatee  T.  a».,48N.  Y. 
182;  a  G.,  8  Am.  Rep.  626;  Allen's  TeL  Gas.  663;  SchwarM  y.  AtkmHe  He. 
T.  Co.,  18Hnn,  157;  DeRvmy.  New  Torkete.  T.  Co.,  1  Daly,  547;  a  G., 
80  How.  Fr.  403;  Allen's  TeL  Gas.  273;  Bryant  y.  Amerioan  T.  Co.,  1  Daly, 
575,  584;  a  C,  Allen's  TeL  Gas.  288;  New  York  etc  T.  Co.  y.  Dryhwrg,  35 
Pa.  St  298;  a  G.,  AUen'sTeL  Gas.  157;  Wo{fy.WettemU.T.Co.,e2VK.8t. 
88;  a  G.,  1  Am.  Rep.  887;  Allen's  TeL  G^  463;  AOm  y.  Telegraph  Co.,  B 
aG.358;  IFa«ANi0<oiie<c  T.  Cb.y.iro6t(Ni,15Grattl22;aG.,AUe^^^ 
Gas.  120;  8kield$  y.  WaehingUm  etc  T.  Co.,  A  Am.  Lkw  Joor.,  N.  S.,  311;  S.  G., 
9  Western  Law  Joor.  283;  AUen's  TeL  Gm.  5;  White  y.  Western  U,  T,  Co,,  14 
Fed.  Rep.  710;  Abraham  y.We$km  U.  T.  Cb.,  23  Id.  315;  S.  G.,  6  West  Goast 
Rep.  168;  Hariy.WedemU.  T.  Co.,  Id.  195.  The  principal  case  is  cited  to 
this  effect  in  Western  U.  T.  Co.  y.  Buebasmam^  35  Ind.  439;  a  G.,  9  Am.  Rep. 
752;  Tdegraph  Co.  y.  Qriswold,  87  Ohio  St.  810}  a  a,  41  Am.  Rep.  Mli 
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WetiemU.  TL  Cb.  y.  ^aiff,  57  T«z.  288;  a  0.»  44  Am.  Bep.  592;  WutemU. 
T.  Oo.  ▼.  Repulfdit  77  Va.  181;  a  0.»  40  Am.  B^  721.  "The  raaMOs  of 
policy  and  ezpedifloc^  on  which  the  iiile  of  the  ooimiioa  law  u 
impoaes  on  camera  of  gooda  %  liability  for  all  loaaea  not  caoaed  by  the  act  ol 
Qod  or  the  pablio  enemy,  do  not  apj^  to  the  boaineaa  of  tranamittiDg  mea- 
ngea  by  meana  of  the  electric  telpgnq^h  **:  EIU$  y.  Amerkan  T.  Cb.,  Mpres 
jper  BigeloWy  O.  X 

TnaomaPH  CkmPAHni»  wmrmut  Bazuobb.— Aa  in  the  principal  caae, 
telegraph  oompaniea  are  aometimea  aaid  to  be  baileea:  SmUhmm  y.  UmUd 
8iaU$T.Oo.291Ad.  102.  187,  a  0.»  Allen'a TeL  0^885;  We$tem  U.  T.Co. 
T.  Fmaame,  58  Ga.  433;  Pkkckney  y.  WttUm  U.  T.  Co,,  19  a  C.  71.  Mr. 
Schooler,  in  his  work  on  bailmenta,  248»  note,  critioiaea  the  diapoaition  to 
range  the  boaineaa  of  telegnq^hing  onder  thia  head.  Bot  the  engagement  ia 
nndoobtedly  in  the  natore  of  a  bailment^  locaOo  cptria  mereimn  vekmdarwn: 
Scott  and  Jamagin  oo  Telegrapha,  aeo.  98;  Gray  on  Commnnioatioa  by  Tele- 
graph, aec  5. 

Tklmbaph  OaMTAsaa*  LuBnjTr  iob  NiauaiHoi  nr  GnnDLAL. —While, 
therefore,  telegraph  oompaniea  are  not  held  to  theatrict  liabilitiea  of  com- 
mon carriera,  and  are  not  liable  for  miatakea  and  delaya  caoaed  by  atmoa- 
pheric  inflnwioea,  neyertbeleeB  they  are  reaponaible  for  their  negligence.  Bot 
to  what  degree  of  care  and  dUigenoe  they  are  held  ia  yariooaly  atated.  Some 
aothoritiea  apeak  of  ''ordinaiy,"  **raaaonable,^  "dne^"  and  "proper*' care 
being  demanded,  while  othera  woold  exact  the  "higheat"  degree:  See  Scott 
and  Jamagin  on  Telegrapha,  aec.  120;  Schooler  on  Bailmenta,  244^  note;  note 
ioWhUev.  WedamU.  II  Cb.,  14  Fed.  Bep.  720;  XtttfeiZodkete.  ^T.  Ox  y.  jDod^ 
41  Ark.  79;  T^Ur  y.  Wutem  U.  ^T.  Ob.,  09  HL  421;  a  a,  14  Am  Bep.  88; 
UnMiatatm  T.  Ch.  y.  QUi^rOeeoe,  29  lid.  232;  a  a,  Allen'a  IbL  Oaa.  890} 
WetUm  U.  T.  C<k  v.  Carew,  15  Mich.  525;  S.  0.,  Allen'a  TeL  Gaa.  845; 
LwMrd  y.  Neuf  York  etc  T.  Ob.,  41  K.  Y.  544;  S.  C,  1  Am.  Bep.  440;  Al- 
len'a TeL  Gaa.  500;  Bd^cTuany.  C7mfed^tatei  T.Ob.,  45  N.T.  744;  aa,OAnL 
Bep.  105;  a  0., AUen'a TeL  Gaa.  013;  HStbairdY.  Western  U.  T. Obw,  88  Wia. 
658;  a  G.,  14  Am.  Bep.  775;  Pamwre  y.  We$km  U.  T.  Co.,  78  P^  St.  288^ 
Oaidte  y.  Weatem  U.  T,  Co.,  34  Wia.  471;  a  G.,  17  Am.  Bep.  452;  8 
Am.  Law  Bey.  374;  Stevenson  y.  Montreal  T.  Co,,  10  U.  G.  Q.  B.  53(h  510; 
S.  G.,  Allen'a  TeL  Gaa.  71.  The  troe  role  aeema  to  oa  to  reqoire  an  amoont 
of  care  and  diligence  in  proportion  to  the  responaibility,  and  to  exacts  there- 
fore, a  relatiye  high  degree:  Shearman  and  Bedfield  on  Negligenoe^  aeo.  550; 
2  Thompaon  on  Negligence.  837;  Wharton  on  Negligence,  aeo.  756;  Ekoood 
y.  Western  U.  T,  Cb.,45N.  T.  549;  S.  G.,  0  Am.  Bep.  140;  Allen'a  TeL  Gaa. 
594;  Breeae  y.  United  States  T.  Ob.  48  N.  T.  132;  S.  G.,  8  Am.  Bep.  520; 
Allen'a  TeL  Gaa.  003;  De  ^utte  r.  New  York  etc.  T.  Ob.,  1  Daly,  547;  aG.,30 
How.  Fr.  403;  Allen'a  TeL  Gaa.  273;  BartleU  y.  Western  U.  T.  Co.,  02  Me. 
200;  a  a,  10  Am.  Bep.  437,  447;  Western  U.  T.  Co.  y.  NeUl,  57  Tez.  283; 
S.  G.,  44  Am.  Bep.  589;  Abraham  y.  Western  U,  T.  Co,,  23  Fed.  Bep.  815; 
S.  G.,  0  Weat  Goaat  Bep.  103.  Thoa,  aaya  Earl,  G.,  mBreeze  y.  UnUed  States 
T.  Co.,  swpra,  telegraph  oompaniea  "do  not  inaore  the  aafe  and  accorate 
tranamiaaion  of  meaaagea^  bot  they  are  boond  to  tranamit  them  with  care 
and  «liligAnrtA  adeqoate  to  the  boaineaa  which  they  ondertake,  and  if  they  fail 
in  aoch  care  and  diligenoe  they  become  reaponaible.''  In  Shearman  and  Bed- 
field  on  Negligence,  aeo.  560,  it  ia  aaid  that  "  the  degree  of  care  which  %  tele- 
graph company  ia  bound  to  oae  may  be  called  'ordinary,'  if  we  meaaore  the 
meaning  ol  that  word  aolely  by  reference  to  the  kind  of  care  which  %  man  ol 
•rdinaxy  ponidBnoe  would  oae  in  tel^graphiag  for  himaelf ;  bot  aa  compared 
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with  atmoft  any  other  kind  of  ImaikeaB,  the  cure  required  of  a  telegrapher 
woold  be  called  'great  care.'" 

LiABiLinr  lOB  Bbbobs  ob  Ai/tkbatioiis  thi(ovqr  NBQLiaxiTOB.  —  A  tele- 
graph company  is,  therefore,  liable  for  an  error  in  a  meisage  caosed  by  ita 
negligenoe:  Qray  on  Communication  by  Telegraph,  sec  21;  Western  U.  T, 
Co.  ▼.  BUmehard,  68  Ga.  299;  S.  C,  45  Am.  Rep.  480;  Western  U.  T.  Co.  ▼. 
ShoUer,  71  Ga.  760;  TyUr  t.  WeOem  U.  T.  Co,,  60  HI.  421;  8.  C,  14  Am. 
Rep.  38;  Western  U.  T.  Co.  t.  Tyler,  74  HI.  168;  S.  C,  24  Am.  Rep.  279; 
BliieithtmMY.lniepemdeialAimi^  Telegraph  S.  C,  4  Am.  Rep. 

678;  Allen'a  TeL  Gm.  570;  this  being  a  yiolation  of  its  obligation  to  commnni^ 
eate  the  message  without  alteration.  And  an  error  in  a  message  is  Tprkna 
fade  eridence  of  the  company's  n^ligence:  TyVer  v.  WetAem  U.  T.  Co.,  eitpra; 
Western  U.  T.  Co.  ▼.  Meek,  49  Ind.  53;  Turwr  t.  Rawheye  T.  Co.,  41  Iow% 
458;  a  0^  20  Am.  Rep.  605;  RUienhosue^.  Independent  lAneqf  Tekgraph,i!i 
N.  Y.  263;  a  a,  4  Am.  Rep.  673;  Allen's  TeL  C^  570;  BMwm  y.  UnUed 
States  T.  0b.,46K.T.  744;  aa,6Am.  Rep.  165;  Allen's  TeL  Gas.  613;  oom- 
pare  WcmadB  t.  Western  U.  T.  Co.,  58  Tez.  176;  S.  0.,  44  Am.  Rep.  614; 
Western  U.  T.  Co.  ▼.  NeiU,  57  Tex.  283;  a  G.,  44  Am.  Rep.  589;  and  casts 
the  burden  of  proof  npon  the  oompany  to  show  that  the  error  was  caused  1^ 
soma  agency  for  which  it  was  not  liable:  Shearman  and  Redfield  on  N^gU* 
genes^seo.  559;  2  Thompson  on  Heg^igenoe^  837;  Western  U.  T.  Co.  y.  Tykr. 
supra;  JnBanY.  Western  U.  T.  Co.,  98  Ind.  827,  328;  BartlettY.  Western  U. 
T.  Co.,  62  Me.  209;  S.  0.,  16  Am.  Rep.  437;  Western  U.  T.  Co.  ▼.  Cartw,  15 
Ifioh.  525;  8.  C,  Allen's  TeL  Gss.  345;  De  BntteY.  New  Torhete.  T.  Co.,  1 
Daly,  547;  a  G.,  30  How.  Fr.  403;  Allen's  TeL  Gas.  273;  TekQrapk  Co.  y. 
Griswold,  37  CHiio  St.  301;  a  G,  41  Am.  Rep.  500;  contra-  United  States  T. 
Ox  ▼.  QOiersteeee,  29  Md.  232;  a  G.,  Allen's  TeL  C^  390;  WhUeY.  Western 
U.  T.  Co.,  14  Fed.  Rep.  710. 

If  the  operator  of  the  oompany  alters  the  message  in  order  to  make  it  oon- 
fom  to  what  he  thinks  the  sender  intended,  the  company  is,  of  coarse,  liaUet 
SeOer  y.  Western  U.  T.  Co.,  3  Am.  Law  Rot.  777;  S.  G.,  Allen's  TeL  Gas.  687; 
■o  a  oompany  which  negligently  allows  a  f <»ged  dispatch  to  be  sabstitated 
for  a  genuine  one,  and  which  deliyers  the  forged  dispatch,  is  liable  for  the 
damage  thereby  snstained:  Stramse  y.  Western  U.  T.  Co.,  8  Bias.  104. 

If  the  sender  of  a  dispatch  is  guilty  of  contributory  negligence,  as  in  other 
cases,  he  can  maintain  no  action.  Thns  where  the  sender,  intending  to  write 
a  certain  word,  negligently  wrote  what  more  nearly  resembled  another  word, 
the  onnpany  is  not  liable  for  transmitting  the  word  as  it  appeared  to  be  writ* 
ten:  KoonsY.  Western  U.  T.  Co.,  102  Pa.  St.  164.  So  a  telegraph  company  is 
not  liable  for  a  mistake  of  its  derk  in  endeaToring,  at  the  request  of  the 
sender,  to  oorrect  a  mistake  in  the  written  message:  Weetem  U.  T,  Co.  y.  Foe^ 
tfer,  64Tez.  220;  a  G.,  53  Am.  Rep.  764. 

LTAinTiTnr  iob  Kbqliqbntlt  Failino  to  Send  ob  Dujysb  MisaAaB. — 
A  telegraph  company  is  likewise  liable  for  negligently  failing  altogether  to 
send  or  deliTer  a  message:  Gray  on  Gommnnication  by  Telegraph,  sec.  22; 
WeetemU.  T.  Oo.  ▼.  ^ifctoinan,  35  Ind.  429;  S.  G.,  9  Am.  Rep.  744;  Spragus 
Y.  Western  U.  T.  Co.,  6  I>Bly,  200;  Umted  States  T.  Co.  y.  Wenger,  55  Pa.  St. 
102;  a  G.,  Allen's  TeL  Gas.  356;  althoogh  the  dispatch  be  in  cipher:  Damg* 
teryY.  American  U.  T.  Co.,  75  Ala.  168;  S.  G.,  51  Am.  Rep.  435;  18  Gent 
L.  J.  428;  Western  U.  T. Co.y.  Reynolds,  77  Va.  173;  S.  G.,  46  Am.  Rep.  715; 
bst  it  has  been  otherwise  held  that  for  failure  to  deUver  a  cipher  dispatch  a 
tel^giaph  oon^any  was  liable  only  in  nominal  damages:  IkuM  y.  Western  U. 
T.  Co.,  61  Tex.  452;  a  G,  48  Am.  Rep.  306.    The  law  requires  a  telegnq^ 
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compMiy  to  make^  at  laMt^  an  ordinary  aad  reaaonablo  dbrt  to  aaoartaia 
wfaera  ilia  panom  are  to  whom  tho  meaaage  ia  aent^  and  a  raaacnaWa  aflbrt  to 
daliTer  tho  meesage:  Pope ▼.  Weitem  U.  T.  Cb.»  9  HL  App.  28S.  Anattenqpt 
to  delhrer  a  meesage  after  bosineaa  hoara,  or  on  Sonday,  ia  no  exooae  for  a 
faOnre  to  deUver  thereafter:  WtdamU.  T.  Co.  y.  IMOeg^  93^1nA.  Zll. 

ItUBtLOY  worn  DsLAT.  — It  la  tho  daty,  alao^  of  a  telegraph  ooo^any  to 
transmit  and  deHver  moaaagea  promptly;  and  it  la  oonaaqnently  liable  for  an 
nnreaaonable  delay:  Gray  on  Conmranioation  by  Telegraph,  aeo.  22;  Bedfield 
on  Oaniera,  aeo.  070;  Cooley  on  Torts,  647;  2  Thompson  on  Ne^^igenoe,  838| 
Park$Y.  AUaOaHTomia  T.  Co..  13CaL  422;  &  a,  78  Am.  Deo.  589;  Allen'a 
TU.  Oaa.  114;  Wetiem  U.  T.  Co.  ▼.  iJope^  11  SI.  App.  289;  Pope  v.  Wedem  U. 
T.  Co..  14  Id.  631;  ManMe  ▼.  Weeiem  U.  T.  Co.,  37  Iowa,  214;  H.  C,  18 
Am.  Rep.  8;  MmAa^  7.  Wettem  U.  T.  Co.,  16  Nor.  222.  So  RdU  y.  Wmtem 
U.  T.  Co,,  66  Tex.  808;  a  a,  40  Am.  Bep.  806;  O.  C.  dt  SanOa  Fe  i?V  ▼• 
Levy,  69  Id.  642;  8.  O.,  40  Am.  Bep.  269;  and  thia  ia  tme  with  referenoe  to 
dpher  durpatoheat  WeaUm  U.  T.  Co.  y.  Fatmam,  73  Qa.  286;  S.  C,  64  Am. 
Bep.  877.  In  thia  respeot,  the  obligfttion  resting  upon  a  telegraph  oompany 
is  the  aameaa  that  resting  npoQ  a  oommoQoarrier.  Bat  it  oannot  be  ezpeeted 
that  a  meesage  left  for  tranamisaioa  at  a  amall  atation  ahall  be  forwarded  and 
delivered  at  its  deatination  aa  qniokly  aa  when  left  at  a  large  offioe:  Behm  t. 
Weeiem  U.  T.  Co.,  8  Bias.  131.  Where  a  telegraph  oon^aay  telephonea  to 
the  plaoe  of  business  of  a  person  to  whom  a  telegram  ia  direoted,  and  learning 
that  he  ia  ont  of  the  oity,  and  will  be  abant  for  aereral  days,  oaosea  the 
telegram  to  be  deliyered  at  the  residenoe  of  the  person,  to  hia  wife,  and  then 
inf orma  the  aender  of  the  abaenoe  of  ilia  parfy  from  the  oiiy,  it  haa  done  its 
dnty:  (TMWiY.IFeiteriilT'.  T.  Ox,  241M.Bep.  119.  A  oonqpany  nndoabtedly 
has  the  ri^^t  to  withhold  the  delirery  ol  a  maasaga  until  ita  oharges  for 
transmission  have  been  paid:  Soott  and  Jamagin  on  Telegraphs,  aeo.  120. 

Ltabtlttt  nr  CUa»  of  FBunyuuDiT  Mmaon.  — Oaaea  have  arisen  oon- 
oeming  the  liability  of  telegn^  oompaniea  for  — "^"*g  fraudulent  dispatchea. 
In.&li0oocfy.  WeeiemU.  ^T. Ox,  46 N.  Y.  649,  a  C,  6  Am. Bep.  140^  Allen'a 
TeL  Gaa.  b9i,  a  oompany  waa  held  liable  for  aending  a  frandnlent  measaga^ 
baoanse  of  ita  gross  negUgenoe.  'So  in  Siramee  ▼.  Weeiem  U.  T.  Co.,  8  Biss. 
104,  it  waa  held  that  a  telegraph  oompany  which  negligently  allowa  a  forged 
dispatch  to  be  anbstitated  for  a  genuine  one,  and  which  deliTera  the  forged 
dispatch,  ia  liable  for  the  damage  thereby  sustained.  In  Baeik  iff  CaXifomia 
Y.  IFestfem  U.  T.  a>.,  52  CU.  280^  289,  291,  it  waa  also  decided  to  be  Oie 
duty  of  telegraph  oompaniea  to  use  reasonable  precaution  to  prerent  aooesa 
to  the  employment  of  ita  wires  by  others,  and  if  it  is  negligent  in  thia  respect^ 
so  that  an  unauthoriaed  person  gains  access  to  and  usee  them  aa  a  meens  ol 
fraad,  the  oompany  ia  responsible  therefor.  I^  howerer,  a  telegra]^  oom- 
pany ia  in  default^  but  its  de&ult  ia  made  miachierous  only  by  the  operatioa 
of  some  other  intervening  cause,  such  as  the  dishonesty  of  a  third  person, 
the  company  ia  not  responsible:  Firet  NaL  Bank  ▼.  Teiegraph  Co.,  80  Ohio 
St.  555;  S.  C,  27  Am.  Bep.  485.  Thus  in  LoweryY,  Weeiem  U.  T.  Co.,  60 
N.  Y.  198,  a  0.,  19  Am.  Bep.  154,  one  Brown  sent  a  message  by  the  defend- 
ant's telegraph  to  the  plaintiff  asldng  for  fkYo  hundred  doUara.  By  the  neg- 
ligence of  the  defendant'a  aenrants,  the  message  waa  changed  to  &70  thousand 
dollars,  which  sum  the  plaintiff  sent,  and  Brown  absconded  with  it.  It  waa 
held  that  the  defendant  waa  not  liable  for  the  loss,  its  negligence  not  being 
the  proximate  canae  thereof.  In  WeMem  U.  T.  Co.  t.  Meyer,  61  Ala.  158^ 
6.  0.,  32  Am.  Bep.  1,  the  plaintii^  who  resided  at  Selma,  Alabama,  received, 
through  the  defendant'a  telegraph  line,  a  dispatch  signed  "Max  Beia,"  sup- 
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poMd  to  bo  from  the  plaintiff's  nephew,  vrho  was  on  his  way  from  Hew  York 
to  Sehnsi  reqoesting  a  som  of  money  to  be  telegnq^ed  immediately.  The 
plaintiff  sent  the  mon^,  and  reoeiTed  from  the  defendant  a  receipt^  stating 
thatthemoney  was  "tobepaid  to  Max  Beis,  At  OinoinnatL''  The  defend- 
ant  handed  orer  the  money  to  the  person  wlio  sent  the  dispatoh  to  the  plain- 
tifl^  bat  he  proved  to  bean  impostor,  and  not.  the  plaintiff's  nephew.  Hitd, 
the  defendant  was  not  liable  to  refand  the  mon^  thns  paid. 

PuBUO  Natuki  of  BuHontSB.— While  telegraph  oompanies  aie^  as  we 
have  seen,  not  held  to  the  rigid  responsibilities  of  oofminan  oairiers,  tfaqr 
nerertiioless  hsrTO  oertain  resemblanoes  to  oommon  oaniers,  growing  oat  of 
tiie  pablio  natare  of  the  employment.  The  daties  and  oonseqaent  liabilitiee 
in  this  regard  are  freqnentiy  regolated  by  statate. 

1.  Dnejif  to  Serve  AU  Who  Appkff,  atni  l»  Bcsme  Jianmer.  ^lake  oonmion  oafw 
rien^  they  are  boond  to  senre^  and  serre  alike,  all  who  apply,  onlass  a 
atatnte  permits  a  discrimination:  Soott  and  Janiagin  on  Telegraphs,  seo.  128| 
Breeeey.  Uniied  SUOee  T.  a>.,  48  N.  T.  123;  a  O.,  8  Am.  Bep.  526;  Allen's 
ToL  Oas.  663;  DeRutte  y.  New  Twhete.  T.  Co.,  I  Daly,  547;  a  0.,  80  How. 
Fr.403;  Allen's  TeL  Oas.  273;  FriedmanT.  €fold  and Biock  T.  Co.,  92  Kva,  A, 
This  principle,  it  may  be  observed,  is  applied  to  telephone  oompanies:  Stale 
r.  Nehraeka  Telephone  (7a,  17  Neb.  126;  a  C,  52  Am.  Bep.  404^  in  whioh 
ease  it  was  held  that  a  telephone  oonpany  coold  not  arbitrarily  refase  its 
taoilities  to  any  person  desiring  them  and  offering  oomplianoe  with  its  regain* 
tions^  and  mtmdanme  will  tesae  to  oompel  the  oompany  to  do  its  dn^.  The 
ehaiges  most  be  uniform  onlass  a  statate  allows  a  pref erenee  to  be  ghrem 
8oott  and  Jamagm  on  Telegraphs,  seo.  184. 

S.  IhOifto  TrmemUAU  Meeeagee,  — A  telegraph  oompany  is  likewise  onder 
an  obligation  to  transmit  any  message  whioh  may  be  deliTered  to  it^  in  ao- 
eordanoe  witii  its  roles  and  regolations,  althoogh  it  may  decline  to  send 
messages  of  an  illegal  or  immoral  oharaoter:  Soott  and  Janiagin  on  Telegraphic 
seo.  119;  Wettem  U.  T.  Co.  t.  Fergmon,  57  Ind.  485.  It  is  held,  however, 
to  be  no  part  of  the  oorporate  doty  or  business  of  a  telegraph  company  to 
oolleet  and  send  oat  maricet  reports;  and  thoo^  it  Tolontarily  contracts  to 
famish  sodi  infonnation,  it  may  terminate  sodi  oontnoti  and  cannot  be  com- 
pelled to  enter  into  another:  Mekvpolttamete,  JBxckanger.MiUma  U.  T.  Co.^ 
11  Biss.  531. 

a  Dutif  lo  Send  Meeeagee  la  Onieri/ T^wne  iSeeeliitti.— It  is  the  dnty  of  a 
telegraph  oraipany  to  forward  messages  in  the  order  of  time  in  which  they 
are  recezred,  onlass  it  is  onder  obligation,  by  statate  or  poUic  policy,  to  give 
precedence  to  certain  messages,  as  those  of  the  government^  or  those  of  great 
fanportance:  Scott  and  Janiagin  on  Telegraphs,  sec.  128;  Gray  on  Commoni- 
cation  by  Telegraph,  sea  20;  Bedfield  on  Carriers,  sec  570;  Daeie  ▼.  IFei^ 
em  U.  T.  Co,,  1  Gin.  Sap.  Ot.  100;  a  a,  Allen's  TeL  Oas.  563;  Maekag  t. 
WeHem  U.  T.  Co.,  16  Nor.  222,  225. 

4.  Drntg  to  Preeerve  Secreqf,  — A  telegraph  company  is  also  onder  the  obli- 
gation to  abstain  from  using  or  disclosing  the  intelligence  whioh  it  contracts 
to  oommnnicate:  Soott  and  Jamagin  on  Tel^gn^hs,  sees.  186-138;  Gray  on 
Oommonioation  by  Telegraph,  seo.  25;  Bedfield  on  Carriers,  sec.  567;  BemM 
^CaiyomiaY.  Western  U.  T.  Cbw,  52 OU.  280,  288. 

Thi  pbxhoifal  QAtm  n  cutid  in  WaUnfe  Leaeee  ▼.  RIggim,  19  Ifd.  662;  to 
the  point  that  where  a  party  by  his  own  admistion^  or  by  his  own  prod; 
shows  facts  open  which  the  coort  is  asked  to  make  a  roling  against  him,  it 
Boay  aswime  sadi  facta  to  be  troe,  becaose  he  cannot  contradict  them;  and  in 
Arftfmore  Blading  Aeeoc.  y.  Qremtt  41  Id.  569,  to  the  point  that  where  a 
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prayer  Is  baaed  daiply  upon  the  eTidenoe,  the  qneefcioii  II  pceeenti  la  wfaatiwr 
the  facts  thaein  stated  oonstitote  a  good  oanse  of  aotioot  witlioat  raferenea 
to  the  state  of  the  pleadings;  hat  In  Bladimm  ▼.  Beail,  21  Id.  28i»  it  was 
said  that  the  propositioii  for  which  the  principal  case  waa  dted,  to  the  effect 
that  a  parfy  had  a  ri^^t  to  have  the  opinion  of  the  ooort  below  Qpon  the  pro- 
positions submitted  by  him,  aa  sabmitted,  and  to  hare  tlie  dseisicn  upon 
those  propositions  reviewed  by  the  q^pellate  ooorl^  waa  not  cf  milraiMl  and 
liH^JTiTriiiiinatif  uplicatioou 


Bbyabd  v.  Hoffman. 

Owwatm  OF  Judqi  or  BLwmoN  n  Jvbioial  or  m  Hivva^  and  i 
cannot  be  held  legally  responsible  for  anything  mote  than  an  1 
faithfol  exereiie  of  his  judgment^  and  Is  not  liable  lor  the  oonseqnsncea 
of  mistakes  honestly  made. 

iVDQM  OW  BuonOV  18  NOT  LUBUI  IQB  BODBDfO  TO  AlLOW  FmUOS  ID 

VoTl^  nnder  an  error  of  judgment^  bat  is  only  liable  iHisn  be  acta  will- 
fally,  £randnlently»  or  oorraptly. 

Acnonr  to  recover  damages  againBt  judges  of  eleotion  for  re- 
tomng  to  permit  the  plaintiflP  to  vote.  A  demmrer  to  the 
declaration  waa  soatained.    The  £Eu>t8  are  stated  in  the  qpin- 

Oliver  MiUerj  for  the  appellant 

Joseph  M.  Palmer^  for  the  appellees. 

By  Courts  Babtol,  J.  The  plaintiff  in  CUb  case^  as  shown 
by  the  record,  was  a  oitixen  of  Carroll  County,  l^p&Uy  entitled 
to  vote  at  a  presidential  election  held  in  that  county;  the  de- 
fendants were  judges  of  election,  duly  appointed,  commissioned, 
and  qualified,  and  actmg  as  such.  The  declaration  charges 
that  the  defendants  ^'  then  and  there  refused  to  receive  from 
the  plaintiff  the  ballot  which  he  was  authorized  by  law  to  cast 
at  said  election,  and  to  deposit  the  same  in  the  said  ballot-box, 
and  then  and  there  refused  to  permit  the  plaintiff  to  vote  at 
said  election."  The  defendants  demurred  to  the  declaration, 
thus  raising  the  question  whether  the  matters  therein  alleged 
are  sufficient  in  law  to  entitle  the  plaintiff  to  maintain  his 
action.  In  some  aspects,  this  question  is  one  of  great  interest 
and  importance;  the  right  alleged  to  have  been  violated  b 
justly  esteemed  as  one  of  the  most  precious  and  valuable  be- 
longing to  the  citizen.  In  our  state,  where  almost  every  publio 
officer  is  chosen  by  the  votes  of  the  people,  the  right  of  suf- 
frage cannot  be  too  highly  prized,  or  too  carefully  protected. 
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At  the  same  time,  the  nature  of  oar  institutions  equally  de> 
mands  that  public  officers,  acting  faithfully  and  honestly  in 
the  discharge  of  their  duties,  and  within  the  limits  of  their 
constitutional  powers,  shall  be  protected  from  liability  for  mis- 
take or  errors  of  judgment  from  which  none  are  exempt;  pro- 
vided they  are  unmixed  with  fraud  or  corruption.  In  this 
case  no  fraud  or  corruption  is  charged  in  the  declaration,  but 
the  appellant  contends  that  his  right  of  sufiGrage  being  con- 
ceded, the  defendants  are  liable  to  him  for  damages  for 
depriving  him  of  that  right,  no  matter  how  innocentiy  they 
may  have  acted  in  the  matter. 

In  passing  on  this  question,  we  deem  it  proper  to  premise 
that  the  office  held  and  exercised  by  the  defendants  was  in 
its  nature  judicial,  the  law  having  necessarily  confided  to 
fhem  the  duty  of  exercising  judgment  in  the  discharge  of  their 
fdnctions.  In  such  a  case,  this  court  is  of  opinion  the  officer 
cannot  be  held  legally  responsible  for  anything  more  than  an 
honest  and  frdthfrd  exercise  of  his  judgment,  and  is  not  liable 
for  the  consequences  of  mistakes  honestly  made.  Although 
the  authorities  on  this  point  are  not  entirely  harmonious,  ihe 
ooncluBion  stated  seems  to  be  best  supported  by  them  as  well 
as  by  good  reason  and  sound  public  policy. 

The  cases  cited  by  the  appellant  which  appear  most  strongly 
to  support  the  opposite  conclusion  were  Ashby  v.  White,  2  Ld. 
Baym.  938,  and  Lincoln  v.  Hapgoody  11  Mass.  350.  The  de- 
cisions in  those  cases  assert  the  principle  that  a  party  who, 
like  the  plaintiff,  has  been  deprived  of  a  right  is  thereby 
injured,  and  must  have  his  remedy.  It  seems  to  us  that  the 
error  of  the  application  of  that  principle  to  this  case  consists 
in  a  misapprehension  of  what  is  the  right  of  a  citizen  under 
our  election  laws.  In  one  sense,  if  he  is  a  legal  voter  he  has 
the  right  to  vote,  and  is  injured  if  deprived  of  it;  but  the  law 
has  appointed  a  means  whereby  his  right  to  vote  is  decided, 
and  for  that  purpose  has  provided  judges  to  determine  that 
question,  and  has  also  provided  the  most  careful  guaranties 
for  a  proper  discharge  of  duty  by  the  judges,  by  the  mode  of 
their  selection  and  their  oaths  of  office.  In  all  governments, 
power  and  trust  must  be  reposed  somewhere;  all  that  can  be 
done  is  to  define  its  limits  and  provide  means  for  its  proper 
exercise.  When  the  act  in  question  is  that  of  a  judicial  officer, 
all  that  the  law  can  secure  is  a  guaranty  that  they  shall  not 
with  impunity  do  wrong  willfully,  fraudulentiy,  or  corruptiy. 
If  they  do  so  act,  they  are  liable  both  civilly  and  criminally; 
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but  for  an  error  of  judgment  they  are  not  liable,  either  civilly 
or  criminally.  If  the  citizen  has  had  a  £Edr  and  honest  exer> 
cise  of  judgment  by  a  judicial  officer,  in  his  case,  it  is  all  the 
law  entitles  him  to,  and  although  the  judgment  may  be  errone- 
ous and  the  party  injured,  it  is  damnum  abique  injuria^  for 
which  no  action  Ues. 

This,  in  our  opinion,  is  the  most  reasonable  rule,  and  it  will 
be  found  supported  by  the  weight  of  authority,  both  in  Eng- 
land and  in  this  country. 

Judgment  affirmed. 

JUDaiS  OF  BlBOTION  ABM  NOT   RlSPOMSIBIJB  fOR  AlTTTHOrO  MOBB  THAJI 

HoHiflT  AJXD  Fauhful  RiKiMTias  OF  Jtjdqwdxt,  bat  thay  are  liable  whin 
ihey  aot  wiUfnlly,  fnadnlently,  or  oorraptly:  Sm  JeMu  ▼.  WcSULnm,  6  Am. 
Deo.  8G9f  WhoOer  t.  PatUrmm,  S  Id.  41;  Pattermm  t.  ITAulerke,  54  Id.  664; 
Morgan  ▼.  Dudk^,  6S  Id.  735;  oompere  Capen  ▼.  Foiier,  23  Id.  682.  The 
prindpel  oase  it  oited  to  thia  point  in  SBin  ▼.  IREmns  83  Md.  142;  Friend  ▼. 
ffamm^Uld.  804;  SiaUY.Bixkr,  €2  Id.  357;  Andermn  y.  Baker,  nU.  Olt 
OoeUkene  y.  MaUhewetm,  61  N.  Y.  440;  bat  oompare  the  deoisifln  in  the  laal 


Thb  pbdtoifal  cabs  is  quoted  in  Bie$  t.  State,  24  Md.  562;  to  the  point 
that  a  jndioial  offioer  ia  not  liable  civilly  or  criminally,  onleaa  he  acta  will- 
faUy,  frandolently,  or  oorraptly;  and  see  it  dted  to  sabatantially  the  aame 
effect  in  Boffn^ard  t.  Pheipe,  43  Mich.  345.  It  ia  alao  dted  in  Hardeetff  t. 
Taft,  23  Md.  530,  to  the  point  that  the  willfol,  £raadalent»  or  oorrapt  refoMl 
of  a  Tote  by  jndgei  of  eleotum,  or  a  like  denial  of  registration  by  the  offioen 
appointed  to  register  Totera,  can  be  adequately  compensated  for  in  damafif 
at  law. 


Fulton  v.  Maooraokbn. 

[isiumTLiLvn,fia8wj 

pionsT  SHOULD  DisiovATX  OB  iDXHTiFr  NoTx  TO  Whioh  It  'Bmwebm,  wfalflh 
ia  oaaally  done  by  patting  on  it  a  oopy  of  the  note;  hat  if  the  original 
note  itaelf  be  annexed,  and  referred  to  in  the  body  of  the  proteit;  it  is 
aafficient. 

Protest  is  Sufficibht  to  Adiot  It  as  Evmurci,  if  Mimoravdum  is  Ih- 
DOBSID  THiRBOir  of  the  maker  of  the  note,  amoant^  and  date  of  protertb 

Notabt's  Namx  mat  bb  Pbimtbd  to  Notice  of  PBorasT,  instead  of  being 
signed  by  him  in  his  own  handwriting.  All  that  is  reqaired  is  that  tlie 
notarial  certificate  shoald  appear  to  be  the  act  of  the  officer. 

rESTDfOMT  OF  WiTlfBSS  IS  SUFFlOiENTLT  DeFIKITB  TO   BE   SUBMCRED   TO 

JuBT,  where,  after  testifying  caatioasly  and  hesitatingly  as  to  sending 
notices  of  protest^  he  said  on  cmss-eramination  that  while  he  had  no 
doabt  that  he  did  mail  the  notices,  he  coold  not  say  that  he  distinotly 
remembered  the  precise  fact. 
Attobket  mat  Testift  THAT  He  Bbouoht  Suit  fob  Certain  Fibm,  reoor- 
ered  jadgment,  collected  the  money,  and  paid  it  orer  to  a  person,  te 
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whom  1m  mm  direetad  to  pay  it^  ^7  the  l«tler  and  iwiipmnwit  of  ooo  of 
ibm  fimi.    Tho  facte  are  not  priviloged  oommnnioationa  from  hia  diente. 

fE4nE  n  Kebowicwts  Wbiob  Iovobxs  Bxdtxvgi  or  Fact  of  which  tboM 
waa  eridcnce  proper  to  be  aabmitted  to  the  jniy  and  ia  baaed  upon  the 
theocy  that  another  fact  eziati. 

PitATXB  n  NOT  EBBONioua»  AS  AssuMiiro  BziBiBf OM  or  PAJKi'HJuamiF,  where 
the  jnry  are  left  to  find  that  the  note  anednpon  waa  "diaooonted  for  the 
nae  and  benefit  of  the  defendanta,  under  the  firm  name  of  Folton  and 
Linn»  and  that  they  received  the  prooeeda  of  aaid  note." 

Vonci  or  Dhhonob  or  Non  n  not  NrassABT  to  entitle  an  aoconmioda- 
tion  indcner  to  recoTcr  from  prior  partiea  on  the  paper  for  whoae  benefit 
the  note  waa  indoraed. 

Assumpsit.  The  facts  are  sufficiently  stated  in  the  opinion, 
with  the  exception  that  the  plaintiff  offered  in  evidence  the 
deposition  of  one  Corwine,  wUch  stated  that  he  had  brought  a 
onit  at  Cincinnati^  in  June,  1849,  for  Fulton  and  linn,  recov- 
ered judgment,  collected  the  money,  and  paid  it  over  to  Mac- 
oraoken,  to  whom  Fulton  had,  by  letter  and  assignment, 
directed  him  to  pay  it. 

Edward  0.  HinUey  and  F.  W.  Brunej  for  the  appellant. 
W.  M.  L.  Marshall  and  J.  Dean  Smithy  for  the  appellee. 

By  Court,  Babtol,  J.  This  is  an  action  on  a  promissory 
note,  brought  by  the  appellee  against  the  appellant  and  one 
John  M.  Linn,  as  partners,  constituting  the  firm  of  Fulton  and 
linn.  linn  being  returned  non  estj  the  cause  proceeded  against 
the  appellant,  and  this  appeal  is  taken  from  the  judgment  ren- 
dered against  him.  In  the  progress  of  the  trial  six  bills  of 
exception  were  taken. 

The  note  sued  on  was  for  two  thousand  dollars,  dated  Cin- 
cinnati, July  10,  1849,  made  by  William  Bradley,  at  ninety 
days,  payable  to  the  order  of  Sumner  Clark,  at  the  office  of  the 
Ohio  life  and  Trust  Company,  New  York;  Sumner  Clark  in- 
dorsed the  note  to  Fulton  and  linn,  who  indorsed  it,  procured 
the  indorsement  of  the  appellee  Maccracken  thereon,  for  their 
aoconmiodation,  and  obtained  a  discount  of  the  note  for  their 
use  at  the  Hocking  Valley  Bank,  of  Lancaster,  Ohio,  of 
which  bank  William  Slade,  Jr.,  was  cashier.  Slade  specially 
indorsed  the  note  as  follows:  — 

^Pay  to  J.  Punnett,  cashier,  or  order. 

"Wm.  Slade,  Jr.,  Cashier.^ 

The  note  was  duly  presented  and  dishonored,  and  being  re- 
turned to  the  Hocking  Valley  Bank,  was  paid  by  the  plaintiff. 

To  prove  the  partnership,  the  appellee  ofibred  at  the  trial  a 
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record  of  a  smt  brought  at  Cincinnati,  Jnnei  1849,  by  Lyman 
Fulton  and  John  M.  Linn,  as  partners,  under  the  fibrm  name 
of  Fulton  and  Linn,  against  John  R.  Betts  and  others;  which 
evidence  was  admitted  by  the  court,  without  objection  on  the 
part  of  the  appellant.  To  prove  the  presentment  and  non- 
pa3rment  of  the  note,  he  offered  the  protest  made  by  the  notary 
public,  to  the  admission  of  which,  in  evidence,  the  appellant 
took  his  first  bill  of  exceptions. 

The  protest  is  in  the  usual  form,  stating  that  ^^the  original 
promissory  note,  hereto  annexed,"  was  presented  to  one  of  the 
clerks  in  the  ofSce  of  the  Ohio  Life  and  Trust  Company,  in 
the  city  of  New  York,  and  payment  thereof  demanded  of  him, 
which  he  refused,  saying,  ^^No  funds."  The  only  objection 
made  to  the  protest  is  that  '4t  contains  no  copy  of  the  note 
presented  for  verification  or  identification,  but  only  refers  to  a 
note  annexed." 

The  act  of  1887,  chapter  268,  makes  the  protest  of  a  notary 
public,  duly  made,  prima  facie  evidence  of  the  £EU>t8  stated  in 
it.  It  is  necessary  that  it  should  designate  or  identify  the  note 
to  which  it  refers;  this  is  usually  done  by  putting  on  it  a  copy 
of  the  note.  But  if  the  original  note  itself  be  annexed,  as  wa« 
probably  done  in  this  instance,  and  be  referred  to  in  the  body 
of  the  protest,  that  would  be  sufficient.  As  it  appears,  how- 
ever, in  the  bill  of  exceptions,  the  protest  is  without  the  note^ 
or  a  copy  of  it.    But  on  the  back  is  this  indorsement: — 

"Wm.  Bradley  —  note,  dolls.  2,000  — for  W.  Slade,  Jr^ 
Cash'r.    Protested  Oct  11, 1849. 

^' J.  P.  OlRAUD  FOSTEB, 

'^Notary  Public  and  Attorney  at  Law." 

Li  oar  opinion,  this  indorsement  is  a  sufficient  memorandum 
to  show  that  the  protest  referred  to  the  note  sued  on,  and 
therefore  that  the  protest  was  properly  admitted  as  evidence, 
under  the  act  of  assembly. 

The  seoond  exception  is  to  the  admission  in  evidence  of  the 
notice  of  protest,  given  by  the  notary.  No  objection  is  made 
to  the  form  or  contents  of  the  notice,  but  it  is  contended  the 
name  of  the  notary  ought  to  have  been  signed  by  himself,  in 
his  own  handwriting,  instead  of  being  printed.  In  our  opin- 
ion, this  exception  is  not  weU  taken;  all  that  is  required  is, 
that  the  notarial  certificate  should  appear  to  be  the  act  of  the 
officer.  Li  Mwnroe  v.  Woodruff,  17  Md.  159,  we  decided  that 
such  official  acts  may  be  performed  by  a  clerk  employed  by 
the  notary;  his  name  need  not  be  signed  by  his  own  hand; 
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it  is  sufficient  that  it  be  affixed  by  his  authority  or  diiection; 
he  may  employ  the  hand  of  a  clerk  for  that  purpose,  or  a 
printUDqg-press. 

The  third  exception  was  taken  to  the  admission  of  the 
depositions  of  Giraud  Foster,  the  notary,  with  reference  to  the 
sending  of  notices  of  protest.  In  the  argument  of  the  cause 
in  this  court,  we  did  not  understand  the  appellant's  counsel 
as  insisting  upon  this  exception,  and  we  think  there  was  no 
error  in  admitting  the  evidence.  The  fact  that  the  notary's 
name  was  affixed  in  print,  as  we  have  before  said,  is  no  valid 
objection,  nor  do  we  consider  any  of  the  other  objections  made 
by  the  appellant  to  this  evidence  as  valid  or  supported  by 
authority. 

The  fourth  exception  presents,  for  our  consideration,  the  tes- 
timony of  the  cashier,  William  Slade,  Jr.,  which,  it  is  con* 
tended,  was  improperly  admitted,  because  it  is  alleged  to  be 
mere  vague  and  indefinite  impressions  of  the  witness,  without 
any  distinct  knowledge  or  recollection  of  the  facts  about  which 
he  testified.  This  exception  was  very  earnestly  and  ably 
pressed  by  the  appellant's  counsel  in  the  argument.  But  after 
the  best  consideration  we  have  been  able  to  give  the  subject, 
and  to  the  authorities  adduced,  we  are  of  opinion  the  testi- 
mony was  properly  admitted.  It  is  impossible  to  read  the 
witness's  testimony  without  being  struck  with  his  cautious  and 
hesitating  manner  of  stating  his  recollection  and  belief.  Tak- 
ing the  whole  together,  however,  we  think  it  was  sufficiently 
definite  to  be  submitted  to  the  jury.  The  main  fSEtct  which  the 
witness  was  called  to  prove  was  the  sending  of  notices  of  pro- 
test to  the  several  indorsers  of  the  note.  He  states  ''that  the 
plaintiff  took  up  the  note  after  his  liability  was  fixed  by  no- 
tice of  non-payment,  which  notice  came  in  same  envelope  with 
other  notices,  and  was,  as  witness  thinks,  served  on  the  plain- 
tifl*  by  himself." 

In  answer  to  the  cross-interrogatory  by  defendant,  ''whether 
the  witness  had  any  distinct  and  positive  recollection  that  he 
mailed  any  notices  of  protest  to  the  indorsers  of  said  note,  in 
the  manner  and  at  the  time  mentioned  in  his  answers,  to  the 
direct  interrogatories  contained  in  this  deposition,"  the  witness 
stated  '*that  while  he  had  no  doubt  that  he  did  mail  such  no- 
tices, he  could  not  say  that  he  distinctiy  remembered  the  pre- 
cise fact."  This  was  competent  evidence  to  be  submitted  to 
the  jury,  whose  province  it  was  to  determine  its  weight  and 
credibility,  and  to  pass  upon  its  sufficiency  to  prove  the  fact 
•ought  to  be  established* 
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We  find  no  error  in  the  ruling  below  on  the  fifth  exception. 
The  facts  testified  to  by  the  witness  were  not  in  any  sense 
privileged  commnnications  from  his  clients.  No  role  is  better 
established  than  ^'that  communications  which  a  client  makes 
to  his  legal  adviser  for  the  purpose  of  professional  advice  or 
aid  shall  not  be  disclosed,  unless  by  the  consent  of  the  client 
for  whose  protection  the  rule  was  established."  But  as  we 
have  said,  this  case  does  not  come  within  that  rule;  the  bicUi 
testified  to  by  Mr.  Gorwine  were  not  derived  by  him  £rom  his 
clients,  under  the  seal  and  protection  of  professional  confi- 
dence. 

The  sixth  exception  brings  before  us  the  prayers  of  which 
the  plaintiff  below  ofibred  two  that  were  granted,  and  the  de> 
fendant  five,  all  of  which  were  refused,  except  the  fifth,  which 
was  granted  with  a  modification.  We  shall  first  examine  the 
prayers  offered  by  the  defendant. 

The  first  is,  that  there  was  no  sufficient  evidence  of  notice  of 
non-payment  given  to  all  the  indorsers  of  the  note. 

The  second,  that  there  was  not  sufficient  evidence  of  such 
notice  to  the  defendant. 

The  third,  that  there  was  not  sufficient  evidence  of  such 
notice  to  the  plaintiff!. 

These  prayers  were  properly  refused.  Even  if  such  notice 
was  necessary  to  entitle  the  plaintiff  to  recover  in  this  case,  it 
may  be  found  in  the  testimony  of  the  notary,  and  of  the  cash- 
ier, sufficient  to  be  submitted  to  the  jury. 

The  fourth  prayer  relates  to  the  notary's  name  being  printed 
instead  of  being  written  by  his  own  hand,  and  is  presented  by 
the  second  exception;  it  was  also  properly  refused. 

The  fifth  prayer,  as  offered,  could  not  properly  be  granted, 
because  it  ignored  entirely  the  existence  of  any  partnership 
between  the  appellant  and  Ldnn,  of  which  there  was  evidence 
in  the  cause  proper  to  be  submitted  to  the  jury,  and  was  based 
upon  the  theory  that  the  relation  between  ^em  was  merely 
that  of  principal  and  agent,  which  although  the  jury  might 
find,  it  was  not  competent  for  the  court  to  assume.  We  think 
the  objections  to  the  court's  modification  of  the  fifth  prayer 
are  not  well  founded;  it  placed  the  case  of  the  defendant  be- 
fore the  jury,  on  the  questions  of  agency  and  of  partnership, 
on  as  favorable  ground  as  the  law  entitled  him  to.  In  the 
argument  of  the  cause,  the  appellant  has  contended  that  the 
plaintiff's  prayers  were  defective  in  form,  and  erroneous  in 
substance.    The  formal  objection  is  supposed  to  consist  in  the 
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assninption  by  the  court  of  the  tact  of  partnership  between 
Fulton  and  Idnn,  and  of  the  indorsement  of  the  note  by  them, 
which  ought  to  have  been  submitted  to  the  jury..  The  prayers 
are  not  very  artistically  drawn,  but  as  we  construe  them,  those 
questions  of  fSEtct  were  left  to  the  jury.  In  the  first  prayer, 
tiie  jury  are  left  to  find  that  the  note  was  ^'  discounted  for  the 
use  and  benefit  of  the  defendants,  under  the  firm  name  of 
Fulton  and  Linn,  and  that  they  received  the  proceeds  of  said 
note."  This,  we  think,  is  not  an  assumption  by  the  court  of 
the  existence  of  the  firm;  it  left  to  the  jury  to  find  the  existence 
of  the  firm,  which  they  could  not  do  without  finding  that  a 
partnership  existed. 

The  first  prayer  says  nothing  about  the  indorsement  by 
Fulton  and  Linn.  But  that  fact  was  in  no  wise  materifd  to 
the  proposition  contained  in  the  prayer,  which  was,  that  the 
legal  result  from  the  facts  stated  was  that,  as  between  the 
parties  to  the  suit,  the  plaintiff  was  an  accommodation  in* 
dorser,  and  if  so,  notice  of  dishonor  to  the  defendants  was 
unnecessary.  We  think  that  the  formal  objections  to  the 
second  prayer  were  also  untenable.  And  from  an  examinaF 
tion  of  the  authorities  cited  on  both  sides,  we  are  of  opmion 
that  the  legal  propositions  contained  in  both  prayers  are  sound. 
The  facts  stated  in  the  first  prayer,  if  found  by  the  jury,  would 
constitute  the  plaintiff,  as  between  him  and  Fulton  and  Linn, 
an  accommodation  indorser,  and  if  so  found,  then,  as  between 
them,  Fulton  and  Linn  would  be  primarily  liable  on  the  note, 
and  no  notice  to  them  of  the  dishonor  of  the  note  would  be 
necessary  to  entitle  the  plaintiff  to  recover  in  this  suit  What 
might  be  the  effect  of  a  want  of  such  notice  to  the  prior  in- 
dxoBeTB  it  is  not  necessary  to  say,  because  that  question  is 
not  involved  in  these  prayers. 

We  affirm  the  rulings  of  the  superior  court  in  all  the  except 
tions,  and  affirm  the  judgment. 

Judgment  affirmed. 

P^SOTIST  SBOHXiD   SuiTOJDDITLT   DVUSMAtB  OB   iDSHTlfr   KOEE  QB  BDiIi 

10  WmcB  It  anns:  Note  to  DtipriY.  Bkkard,  43  Am.  Dec  220. 

Kosabt's  CuDkX,  WHBTHBB  MAT  AoT  lOB  NoTABT:  Note  to  Dupri  T. 
MkAard,  4Z  Am.  1)90.  232;  (ktrterY.UnkmBamk,  46  U.  99.  The  prMpd 
OMeia  oited  in  Scknthardi  t.  ffaU,  86  Hd.  SOO^  to  the  point  that  the  dark 
of  the  notMj  is  oompetent  to  aot  in  Buddng  preMntment  of  a  hOl  lor  Mcepl* 


NonoB  or  Dohonob,  Fobm  or,  NBonaABTt  See  OiXbert  y.  DenmU,  88 
bn.  Deo.  829»  and  note  ooUecting  prior  ouet;  JUmmm  t.  Madt,  Id.  SQSf 
Ax.  Dm.  Vol.  LZXXI— M 
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OkugamY.  PraUe,  40  UL  142;  ^xMfiy.  BaUmO,  40  Id.  846;  Bmrpmr.  Vrm- 
hmd,  59 Id.  408;  8tmi(^domY.  Swrn^eOld.  005;  Lewkkm  FaU$Bmkr.  Ltom^ 
«ftl,  09  Id.  40. 

ComcuinaATioini  to  AironmTy  mooi  Putiliobd:  8m  AUm  ▼.  Arriiom 
7S  Am.  Beo.  002;  AmCer  ▼.  Waitm,  Id.  548^  and  notes  to  tfaote  emm^idm- 
ring  to  priori 


Gboil  V.  Ceotl. 

Aptbal  ibom  Ob]>xb  OB  Dbqub  or  OuFBAtaf  Ooobt  kit  n  Taxv  bt 
Ainr  PnaoN,  in  ICar^^andy  on  whoso  interett  nioh  order  or  doarao  hao  a 
tflttdancy  to  operate  injnrioasly;  but  each  person  most  show  that  he  has 
an  interest  in  the  subject-matter  of  the  decree  or  decision  i^pealed  from. 

Vwouaom  of  Oafbans*  Coubts  abs  Final,  nr  not  Appbaus)  tbom,  in 
matters  m  rem^  such  as  theyaetefii.of  a  will,  where  solemn  proof  has  been 
rasortsd  to;  and  isnss  inTol?ing  the  same  qnestiflBS  win  not  ba  4ateib 
mined  a  ssoond  time. 

Oku  Bbooihb  Pabtt  to  Rboobd  mmd  mat  bb  Caaauji>Ms>  bt  It,  if  bo 
sTails  himself  of  the  provisions  of  tlie  Maryland  code,  and  plaoes  him- 
self in  a  condition  to  i^n?^  ^  immediately  notifying  his  intention,  and 
haying  the  testimony  reduced  to  writing,  at  his  expense. 

Id  Makb  Rboobd  or  Fobmbb  Tbxal  Evidbnob  to  Conoilitbb  Ant  Mat> 
TBB  IN  IssuB  BXTWBBN  Pab!1!IB%  it  shoold  appear  by  the  record,  or 
other  prooi^  that  the  same  matter  was  in  issne  and  decided  at  the  fonnsr 
trial,  between  the  same  parties. 

BnoppBLS  MUST  BB  Rbcepbooal  and  Bihi>  Both  Pabtibb.  Iliey  operate 
only  on  parties  and  priyies  in  blood  or  estate,  and  can  be  need  neither  by 
nor  against  strangers. 

All  Pbbhons  abb  Equallt  Gongluiwd  bt  Samb  Jutooial  Pboobbi>ino% 
who  are  represented  by  the  parties  and  claim  onder  them,  or  in  prifity 
with  them. 

PAB9XB8,  IN  LaBOBB  SbNSB,  ABB  AlL  PBBSONS  HATINO  BiOHT  TO  OOOITBOL 

Pbogbbdings,  to  make  defense,  to  addnoe  and  iiniss  cimiiine  witnessss^ 
sad  to  appeal  from  the  decision,  if  an  appeal  lies.  Only  tfaose^  therefore^ 
who  hare  enjoyed  all  of  these  privileges  coUectrrely  shoold  be  conduded 
by  decision,  judgment^  or  decree. 

AsiONiaTBATQB  HAS  No  Intbbbst  IN  Bbtabluhino  Faot  ot  Abtanobmbn^ 
and  cannot  be  said  to  be  a  party  in  interest. 

Hattbb  in  Atoidancb,  Dbnibd  bt  Gbnbbal  Rbfuoation,  mjsf  bb  Pbotbd. 

Appeal  from  Kpro  forma  decree  of  the  orphang'  oobrt  of  the 
city  of  Baltimore,  dismissing  the  appellant's  petition.  The 
daots  are  stated  in  the  opinion. 

A.  H.  HobbBy  for  the  appellant. 

Boberi  O.  Barry  and  Thoma$  Danaldmmj  for  the  appellees. 

By  Court,  Bowie,  C.  J.  This  was  a  petition  filed  in  the 
orphans'  court  of  Baltimore  city,  by  the  appellant,  on  the 
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2Gth  of  November,  1861,  against  the  appellees,  as  administra- 
tor and  next  of  kin  of  William  Cecil,  deceased,  charging  that 
Owen  Cecil,  as  administrator,  was  aboat  to  make  distribution 
of  his  intestate's  estate,  of  which  the  appellant  and  appellees 
were  co-distributees;  that  the  defendants  had  received  certain 
advancements,  in  cash  and  negroes,  and  praying  the  same 
might  be  brought  into  hotchpot.  The  appellees  Owen  and 
WUliam  answered,  and  denied  they  had  received  any  ad- 
vancements. 

The  appellees  Harrington  and  Hooper,  by  their  answer,  in- 
sisted that  by  an  order  passed  by  the  orphans'  court,  in  the 
cause  of  William  Cecil,  Thomas  Owens,  and  Owen  Cecil,  ad- 
ministrator, against  the  said  Harrington  and  Hooper,  on  the 
27th  of  November,  1861,  the  question  was  fully  adjudicated 
and  disposed  of;  they  admit  the  receipt  of  four  thousand  five 
hundred  dollars,  but  aver  that  it  was  given  to  them  by  said 
deceased  for  services  rendered;  in  reference  to  the  negroes, 
they  claim  to  hold  them  under  bills  of  sale.  To  these  answers 
a  replication  was  filed,  stating,  inter  alia,  that  the  appellant's 
petition  was  exhibited  and  filed  some  time  before  the  alleged 
adjudication  in  the  cause  above  referred  to;  that  he  was  not  a 
party  to  that  cause,  not  notified  or  summoned  to  appear,  and 
for  lliese  causes  was  not  estopped  or  concluded  thereby.  The 
replication  took  issue  upon  the  other  averments  as  to  advance- 
ments. 

At  the  trial  of  the  cause,  each  party  having  read  his  plead- 
ings, the  petitioner  called  his  witnesses,  and  was  about  to 
proceed  to  examine  them,  when  the  court  decided  they  would 
hear  no  evidence  in  regard  to  the  sums  charged  to  have  been 
advanced  to  Mrs.  Hooper  and  Mrs.  Harrington,  whereupon 
the  appellant  took  a  pro  forma  decree  dismissing  said  petition, 
and  prayed  an  appeal. 

The  appellant  contends  he  is  not  bound  by  proceedings  in 
the  orphans'  court  between  the  co-distributees,  to  which  he 
was  not  a  party  on  the  record.  The  appellees  insist  that  the 
ends  sought,  to  be  attained  by  the  petition  filed  by  the  appel- 
lant were  the  same  with  those  set  forth  in  the  petition  of  the 
appellees,  and  the  orphans'  court  were  right  in  refusing  to 
hear  testimony  upon  the  same  subject-matter  on  which  it  had 
passed  judgment;  and  the  question  is,  whether  the  same  mat- 
ter may  be  inquired  into  in  the  orphans'  courts,  toties  q%Lotie$^ 
as  there  are  persons  interested.  The  courts  of  this  state,  in 
ocmsideration  of  the  peculiar  nature  of  the  jurisdiction  ctf 
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oipluuis'  ooortSy  and  the  informality  of  proceedings  therein, 
have  held  that ''  any  person  on  whose  interests  any  order  or 
decree  of  the  orphans'  court  has  a  tendency  to  operate  inju- 
rionsly  may  appeal  therefrom:  Parker  v.  Otoynuy  4  Md.  423. 
Yet  they  most  show  they  have  an  interest  in  tiie  subject-mat- 
ter of  the  decree  or  decision  appealed  from:  Hoffar  v.  Stone- 
etreetj  6  Id.  803.  In  matters  in  rem,  such  as  the  factum  of  a 
willy  where  solemn  proof  has  been  resorted  to,  their  decisions 
are  final,  if  not  appealed  from;  and  issues  involving  the  same 
questions  will  not  be  sent  a  seoond  time:  Pegg  v.  Warfard,  4  Id. 
885. 

The  code,  art  6,  sec.  40,  prescribes  a  mode  by  which  ap- 
peals shall  be  taken  in  cases  of  summary  proceedings.  ''  If 
the  decree,  order,  decision,  or  judgment  shall  have  been  given 
or  made  on  a  summary  proceeding,  and  on  the  testim<my  of 
witnesses,  the  party  shall  not  be  allowed  to  appeal  unless  he 
shall  immediately  notify  his  intention,  and  request  that  the 
testimony  be  reduced  to  writing;  and  in  such  case,  the  depo- 
sitions shall  be  at  the  cost  of  the  party  making  the  request'' 

If  the  party  avails  himself  of  the  provisions  of  the  oode,  and 
places  himself  in  a  condition  to  appeal,  by  immediately  noti- 
fying his  intention,  and  having  the  testimony  reduced  to  writ- 
ing, at  his  expense,  he  then  becomes  a  party  to  the  record,  and 
may  be  concluded  by  it.  But  as  far  as  the  reoord  discloses  the 
fiEicts  in  this  case,  it  is  not  shown  that  the  appellant  was  a  parfy 
to  the  cause,  the  decree  in  which  is  relied  on  as  conclusive;  on 
the  contrary,  it  is  manifest  it  was  a  decree  in  a  cause  in  which 
appellant  was  neither  complainant  nor  defendant  The  an- 
Bifer  relies  on  an  order  passed  by  the  orphans'  court,  in  a 
cause  of  William  Cecil,  Thomas  Owens,  and  Owen  Cecil,  ad- 
ministrator, against  Mary  Ann  Harrington  and  Caroline 
Hooper.  The  record  is  not  pleaded  prout  patet  per  reeardum, 
or  made  a  part  of  the  answer. 

It  is  a  well-settled  principle,  that,  to  make  the  record  of  a 
former  trial  evidence  to  conclude  any  matter  in  issue  between 
the  parties,  it  should  appear  by  the  record  or  other  proof  that 
the  same  matter  was  in  issue  and  decided  at  the  former  trial 
between  the  same  parties:  Oarrott  v.  Jbftiwon,  11  Gill  &  J.  173 
[35  Am.  Dec.  272].  Estoppels  must  be  reciprocal,  and  bind 
both  parties.  They  operate  only  on  parties  and  privies  in 
blood  or  estate,  and  can  be  used  neither  by  nor  against  stran- 
gers. He  that  shall  not  be  concluded  by  the  reoord  or  other 
matter  shall  not  conclude  another  by  it:  Alexander  y.  Walter^ 
8  Gill,  247  [50  Am«  Deo.  688]. 
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Justice  requires  that  every  cause  be  once  fairly  and  impaz<- 
tially  tried;  but  the  public  tranquillity  demands  that,  haying 
been  once  so  tried,  all  litigation  of  that  question,  and  between 
tiiose  parties,  should  be  closed  forever.  It  is  also  a  most  ob- 
vious principle  of  justice,  that  no  man  ought  to  be  bound  by 
proceedings  to  which  he  was  a  stranger;  but  the  converse  of 
this  ride  is  equally  true,  that  by  proceedings  to  which  he  was  not 
a  stranger  he  may  well  be  held  bound.  Under  the  term  '^  par- 
ties," in  this  connection,  the  law  includes  all  who  are  directiy 
interested  in  the  subject-matter,  and  had  a  right  to  make  de- 
fense, or  to  control  the  proceedings  and  to  appeal  from  the 
judgment  This  right  involves  also  the  right  to  adduce  testi- 
mony and  to  cross-examine  the  witnesses  on  the  other  side. 
Persons  not  having  these  rights  are  regarded  as  strangers  to 
the  cause.  But  to  give  full  effect  to  the  principle  by  which 
parties  are  held  bound  by  a  judgment,  all  persons  who  are 
represented  by  the  parties,  and  claim  under  them  or  in  privity 
with  them,  are  equally  concluded  by  the  same  proceedings: 
1  Greenl.  Ev.,  sees.  622,  623. 

In  regard  to  the  decrees  and  sentences  of  courts  exercising 
any  branches  of  ecclesiastical  jurisdiction,  the  same  general 
principles  govern  which  we  have  already  stated.  The  prin- 
cipal branch  of  this  jurisdiction  in  existence  in  the  United 
States,  is  that  which  relates  to  matters  of  probate  and  admin- 
istration. And  as  to  these,  the  inquiry,  as  in  other  cases,  is, 
whether  the  matter  was  exclusively  within  the  jurisdiction  of 
the  court,  and  whether  a  decree  or  judgment  has  directly  been 
passed  upon  it  If  the  affirmative  be  true,  the  decree  is  con- 
clusive. Where  the  decree  is  of  the  nature  of  proceedings  in 
remj  as  is  generally  the  case  in  matters  of  probate  and  admin- 
istration, it  is  conclusive,  like  those  proceedings,  against  all 
the  world.  But  where  it  is  a  matter  of  exclusively  private 
litigation,  such  as  in  assignments  of  dower  and  some  other 
eases  of  jurisdiction  conferred  by  particular  statutes,  the  de- 
cree stands  upon  the  footing  of  a  judgment  at  common  law: 
1  Greenl.  Ev.,  sec.  650. 

The  preceding  citations  fully  and  forcibly  announce  the 
general  principles  which  govern  judicial  tribunals  upon  the 
question  of  rea  €idjudicata.  A  cardinal  condition  is,  that 
the  judgment  should  be  between  the  same  parties  and  upon 
the  same  matter  directiy  in  question. 

^'  Parties,  in  the  larger  sense,  are  all  persons  having  a  right 
to  control  the  proceedings*  to  make  defense,  to  adduce  and 
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cross-examine  witnesses,  and  to  appeal  from  the  decision,  if 
an  appeal  lies":  1  Greenl.  Ev.,  sec.  635. 

All  these  privileges  (not  any  one  of  them)  are  essential  to 
the  assertion  and  protection  of  private  rights,  and  the  investi- 
gation of  the  truth.  Only,  therefore,  those  who  have  enjoyed 
them  collectively  should  be  concluded  by  a  decision,  judg- 
ment, or  decree.  It  is  true,  privies  in  blood,  in  law,  and  estate 
are  governed  by  the  same  rule.  The  petitioner  in  this  case, 
not  being  a  party  in  the  larger  sense,  it  remains  to  inquire 
whether  he  is  a  privy  in  estate  or  interest.  No  one,  in  this 
state,  can  claim  a  share  or  interest  in  the  personal  estate  of 
an  intestate,  except  through  an  administrator.  It  is  the  ad- 
ministrator's duty  to  get  in  the  personal  estate  of  the  deceased 
for  distribution. 

Advancements,  however,  do  not  go  into  the  inventory,  and 
constitute  no  part  of  the  assets  for  payment  of  debts,  nor  in- 
crease the  fund  on  which  the  admioistrator's  commission  is 
allowed.  It  is  optional  with  the  party  advanced,  whether  he 
will  come  into  hotchpot.  The  administrator  has  no  interest 
in  establishing  the  fact  of  advancement,  and  cannot  be  said 
to  be  a  party  in  interest.  It  is  wholly  immaterial  to  him 
whether  money  or  other  property,  given  by  his  intestate,  be 
brought  into  the  settlement  or  not.  The  aggregate  of  the 
estate,  as  far  as  he  is  concerned,  is  neither  increased  nor 
diminished.  In  the  absence  of  all  motive  to  protect  the  rights 
of  the  distributees,  it  would  be  hazardous  to  extend  the  priv- 
ity of  interest  in  law,  where  there  is  no  common  interest  in 
fiict,  and  conclude  a  party  in  interest  by  a  constructive  repre- 
sentation. 

The  petitioner  might,  by  adopting  certain  preliminaries, 
liad  he  been  notified  in  time,  have  entitled  himself  to  the 
cumulative  remedy  of  appeal;  but  that  right,  it  has  been  well 
said,  would  be  nugatory  and  nominal,  without  the  right  of 
producing  evidence,  cross-examining  the  respondents'  wit- 
nesses, and  controlling  the  conduct  of  'the  cause  in  such  a 
manner  as  to  enable  the  appellate  court  to  determine  whether 
the  decree  appealed  from  was  erroneous  or  not. 

The  petition  in  this  case  charges  certain  specific  advance- 
ments, in  cash,  notes,  and  negroes.  The  answers  of  Harring- 
ton and  Hooper  admit  the  receipt  of  the  amounts  specified  in 
the  petition,  but  aver  and  are  ready  to  prove  that  said  sums 
were  paid  in  consideration  of  services  rendered.  As  to  the 
•laves  mentioned  in  said  petition,  the  respondents  alleged 
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Ihey  held  them  by  bills  of  sale,  copies  of  which  were  ex- 
hibited. To  which  answers  a  replication  was  filed  denying 
the  services,  and  declaring  the  bills  of  sale  were  voluntary 
and  without  consideration. 

In  the  case  of  Stewart  y.  Pattisonj  8  Gill,  54,  the  court  said: 
"If  money  is  delivered  by  a  parent  to  a  child,  it  will  be  pre- 
sumed to  be  an  advancement."  Here  the  allegation  of  the 
petition  is  admitted,  that  they  received  certain  specific  sums 
of  money,  and  certain  negroes.  Does  the  qualification  an- 
nexed, "that  they  aver  and  are  ready  to  prove,"  etc.,  so  neu* 
tralize  the  admissions  as  to  render  them  inoperative  to  support 
the  presumption  of  law,  until  proof  to  the  contrary  is  offered? 
Matter  in  avoidance,  denied  by  the  general  replication,  must 
be  proved:  Salmon  v.  Claggettj  8  Bland,  125. 

An  answer  will  not  support  matter  set  up  in  avoidance  or 
discharge,  where  the  matter  of  avoidance  is  a  distinct  fact; 
in  such  case,  the  defense  must  be  proved:  Qibwn  v.  Me^ 
Cormicky  10  Gill  &  J.  65.  These  decisions  make  it  obvi- 
ous the  orphans'  court  erred  in  asHuming  there  was  no 
evidence  before  them  to  sustain  the  petition,  and  whether  the 
same  was  dismissed  upon  the  plea  of  res  a^judicata^  or  upon 
the  ground  of  want  of  evidence,  we  think  the  decree  below 
should  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Decree  reversed,  and  cause  remanded. 


Thb  nanozPAL  oab%  m  it  again  mbm  before  the  ooiirt»  !•  reported  in  CecQ 
T.  Cecil,  20  Md.  153. 

DioEBB  ov  Pbobaxi  Cousxi^  HOW  Fab  Judoohts  nr  Bbk:  See  note 
to  Sireei  ▼.  Augmtta  Ins.  tic  Co.,  76  Am.  Dec  722.  The  prinoipel  oeae  is 
quoted  in  Leojf  ▼.  £ety»  2S  Md.  31»  to  the  eflEect  that  in  matten  in  rem,  inch 
as  the  faetrnn  of  a  wiU,  where  solemn  proof  has  been  resorted  to^  the  decisions 
are  final,  if  not  appealed  from,  and  issoes  involying  the  same  questions  wiU 
not  be  sent  a  second  time. 

FOBMHB  JUDOMKNT  18  CONOLUBIVB  U70H  fijJOl  MaTTIR  BKrWOOf  PaKTUM 

▲HD  Puvm:  Dc%  ▼.  Brcmm,  68  Am.  Dec  350^  and  note;  Bmbmry  ▼.  Comer, 
Id.  326;  Bmery  ▼.  Fowkr,  63  Id.  627;  Notion  v.  Dohertif,  Id.  768;  Hotion'v. 
CrUd^ieid,  66  Id.  701;  Lord  y.  Chadboume,  66  Id.  290;  Thomamn  ▼.  Odum, 
68  Id.  169;  Orastmei/er  ▼.  Beuon,  70  Id.  309;  EUU  ▼.  Clarke,  Id.  608;  Tadlock 
▼.  MIccUa,  73  Id.  213;  WarwidtY.  Underwood,  76  Id.  767.  Where  the  parties 
and  the  subject-matter  are  the  same,  a  decree  in  a  former  suit  is  admissible 
in  evidence  in  a  pending  one:  CktgeU  y.  BaHerdaif,  42  Md.  627;  but  to  make 
a  record  eyidence  to  conclude  any  matter,  it  should  appear  by  the  record,  or 
by  other  proo^  that  tiie  matter  was  in  issue  in  that  suit:  WkUehmrel  t.  Rogenk 
18  Id.  612;  both  citing  tiie  principal  < 
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Jjmnam  amm  BinuMy  VKnr  Fastrb  Ajn>  PRimi  ovlt:  £onl  t.  Ckad- 
hMfme,  66  Am.  Deo.  290;  DMridfc  t.  lOgaU,  68  IcL  684;  ITMi^  y.  Siggkm, 
70  U.  148i  LiptetmbY.P^mUa,  T!lLt5l,ukdnatM  to  ibM^etrnm,  A  judg- 
ment is  not  binding  on  a  person  who  is  neither  a  party  nor  a  privy  to  the 
Boit:  yUler  v.  Johautm,  27  Md.  12,  dting  the  principal  case. 

Pabsob  ahd  Psznis,  Who  asi»  so  as  to.bk  Bouvd  vt  Jvwaaam  See 
I^wxNiift  ▼.  PoiteO,  77  Am.  Deo.  661;  WkuUm  ▼.  irM(/U<tt»  68  Id.  278;  note 
to  Homard  v.  Kamed/s  Eain^  39  Id.  311.  The  principal  case  is  cited  in 
MeKhmh  t.  Baltimore  etc  JR.  JR.,  28  Md.  174,  to  the  pomt  that  the  term 
^'parties,'*  b  not  restricted  to  those  who  appesr  as  plaintifli  and  defendants 
vpoo  the  reoofd,  but  inchides  those  who  are  directly  interested  in  the  sobjeot- 
matter  ol  the  sirit»kiiowol  its  pendency,  and  have  the  rigjit  to  control,  direst^ 
er  defend  it. 

Thb  pbzmgipal  OAn  n  albo  cmD  inCZof^T.  WUmm,  27  Md.  700;  totiie 
point  that  it  is  a  pfesnmpticn  ol  law,  liable^  hofwefver,  to  be  rebotted  l^  evi* 
denoe^  that  a  gift  from  parent  to  child,  nmezplained  at  the  time^  er  a  con- 
t<^yanoe  which  is  silent  as  to  its  design,  is  an  adTanosnsnk 
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WBimir  Ocmnuioi;  as  EnDiirciD  b¥  BoinMi  Atn>  Monaoaai^  oamnnr  an 
VjJtmH  in  the  absence  of  fraud,  accident,  or  mistake^  in  a  suit  to  fore- 
close the  mortgage,  by  evidence  <rf  a  parol  agreement  to  the  effect  that  at 
the  time  when  a  deed  of  the  land  was  made,  and  the  bonds  and  mortgage 
were  execated  to  secore  payment  of  the  pnrchise  money,  the  grantor 
promised  to  pay  off  an  existing  mortgage  on  the  land,  and  if  he  should 
fail  to  do  so^  the  grantee  might  retain  a  sofficient  som  for  that  porpose 
cnt  of  the  last  installments  of  the  price;  especially  when  sndh  evidence 
b  introdnced  to  nuse  an  equity  against  an  nnfignftir  of  the  mortgage  in 
good  faith,  without  notice  or  knowledge  of  the  agreement. 

Pabol  Bviimdict  to  Vabt  or  Contradict  Writibn  GoHTRAor  n  Inad- 
mwmti.R  IN  Equitt,  as  well  as  at  law,  in  the  absence  of  fraud,  accident, 
or  mistake. 

BiiFULATioirs  nr  Aorhmiwt  ior  Salb  ov  Lahd  must  bb  OowamntBD  as 
DnoBABOiD  B¥  EzBOUTiON  ov  CkiifTRAor  by  the  acceptance  of  a  deed 
of  conveyance  of  the  land,  and  the  giving  of  bonds  and  mortgage  to  secure 
the  pnrdhase-money,  there  being  no  fraud,  mistake,  or  surprise  charged 
or  proved  in  the  transaction. 

Oramtbr  Who  Aooipts  Dbkd  with  Sproial  Wabrahtt,  ahd  Kjlroutm 
Bonds  and  Mobtoaob  ior  Purghasb-monxt,  cannot  Cladk  Drdco- 
TiON  or  abatement  from  the  mortgage  debt  by  reason  ol  an  outstanding 
incumbrance  on  the  land  within  the  warranty,  in  a  suit  brou^t  by  an 
assignee  to  f credose  the  mortgage. 

MoRaaAOB  or  Lands  is  Rroardbd  in  Equitt  as  Mrrb  Sruuriti  ior 
MomiT,  a  chattel  interest  or  chose  in  action,  tne  debt  being  considered 
as  the  principal,  and  the  mortgage  as  the  accessory,  or  appurtenant 
thereto. 

AsnoNKR  ov  Chosr  in  Action  not  Nrootxablr  Takes  It  Subject  to 
EQurnxs  existing  against  it  in  the  hands  of  the  assignor,  at  the  time  d 
the  assignment. 
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Actual  Bviomuf  n  NionBABT  to  Oon8titdtb  Dmm  to  Aotion  iob 
PuBOHASi  Pbiob  or  Lanih  on  the  ground  of  failure  of  oopiidarmtion  from 
A  defect  in  title^  where  a  deed  has  been  gxren*  and  the  pniohMer  hae 
entered  into  poeMHion;  although  an  enotion  ie  not  neoeesary,  where 
there  has  been  no  oonveyaDoe.  The  grantee^  who  ie  not  erioted,  bat  re- 
mahia  in  nndiitubed  poMBmoOt  mnst  rely  on  hii  ooTenants,  except  in 
CMMol  frand. 

Biu  in  eqxdty  to  finreoloee  a  mortgage.  The  fiurti  aie  stated 
in  the  opiidoiL 

Oiho  SeUtf  Soot  the  appellant. 

/•  T.  MeCMoughj  Sat  the  appellee. 

Bj  Coorti  BABiOLy  J.  On  the  third  day  of  July,  ISSl,  by 
articlee  of  agreement,  Thomiae  Keen  oontracted  to  sell  to  Wil- 
liam Timme  a  tract  of  land  in  Cecil  Ck>unty  for  five  thousand 
dollars.  Keen  bound  himself  to  convey  tiie  land  by  deed, 
with  general  warranty,  on  or  before  the  first  day  of  August, 
1861,  and  Timms,  on  his  part,  contracted  to  pay  five  hundred 
dollars  of  the  purchase-money  on  the  first  day  of  August,  1851, 
with  interest  on  the  whole  sum  from  the  date  of  the  articles, 
and  to  pay  the  residue  as  follows:  one  thousand  dollars  on  the 
first  day  of  May,  1852,  one  thousand  dollars  on  the  first  day  of 
May,  1858,  one  thousand  dollars  on  the  first  day  of  December, 
1854,  one  thousand  dollars  on  the  first  day  of  December,  1855, 
and  five  hundred  dollars  on  the  first  day  of  December,  1856. 
The  interest  on  the  whole  sum  remaining  unpaid  to  be  i>aid 
at  the  respective  times  mentioned;  and  to  secure  the  payment 
of  these  sums,  Timms  contracted  to  execute  his  bonds  and  a 
mortgage  of  the  land  purchased,  as  well  as  of  another  parcel 
of  land  belonging  to  him  in  Cecil  County. 

On  the  thirly-first  day  of  July,  1851,  Thomas  Keen  and  wife 
executed  a  deed,  conveying  to  Timms  the  land  mentioned  in 
the  articles  of  agreement,  with  a  covenant  of  warranty  against 
all  persons  claiming  under  the  said  Keen.  And  on  the  follow- 
ing day  (the  1st  of  August,  1851),  Timms  i>aid  the  sum  of 
five  hundred  dollars,  and  executed  six  bonds  to  secure  the 
payment  of  four  thousand  five  hundred  dollars,  and  interest, 
at  the  times  mentioned  in  the  articles  of  agreement,  four  of 
them  for  one  thousand  dollars  each,  and  two  for  two  hundred 
and  fif^  dollars  each.  At  the  same  time  a  mortgage  was 
executed  by  Timms,  which  is  not  exhibited  in  the  cause,  nor 
does  it  appear  in  proof  for  what  reason  it  was  canceled, 
destroyed,  or  abandoned.    Timms,  in  his  supplemental  answer, 
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alleges  that  it  was  deemed  defective.  And  on  the  sixteenth 
day  of  January,  1852,  the  mortgage  sued  on  was  executed,  in 
lieu  of  the  other,  describing  the  several  bonds  of  the  1st  of 
August,  1851,  and  conditioned  for  their  payment. 

After  the  payment  by  Timms  of  all  the  bonds,  except  the 
last  three,  one  for  one  Uiousand  dollars,  and  two  for  two  hun- 
dred and  fifty  dollars  each,  Thomas  Keen,  the  mortgagee,  on 
the  eighth  day  of  December,  1856,  assigned  the  mortgage  to 
the  appellee,  William  Shannon,  and  transferred  to  him  the 
three  last  mentioned  bonds,  and  to  enforce  their  payment, 
Shannon,  on  the  twenty-third  day  of  December,  1856,  filed 
this  bill. 

The  defenses  relied  on  by  the  appellants  are  as  follows:  It 
appears  that  in  January,  1856,  Timms  sold  and  delivered  to 
Keen  goods  to  the  amount  of  $74.02,  and  on  the  twenty-second 
day  of  May,  1856,  he  sold  and  delivered  to  Keen  a  horse  and 
yoke  of  oxen  at  the  price  of  $175,  and  claims  that  he  is  entitled 
to  have  these  sums  applied  as  credits  upon  the  mortgage  debt, 
by  virtue  of  an  agreement  and  understanding  made  at  the 
time  with  Keen,  the  mortgagee,  that  they  should  be  so 
applied. 

It  further  appears  from  the  proceedings  that  at  the  time  of 
the  sale  and  conveyance  of  the  land  in  question  by  Keen  to 
Timms,  there  was  an  outstanding  mortgage  on  the  same  land 
executed  by  Keen,  and  held  by  one  George  Davis,  dated  the 
twenty-nin^  day  of  December,  1849,  and  intended  to  secure 
the  payment  of  one  thousand  dollars,  with  interest,  one  half 
on  the  first  day  of  January,  1855,  and  one  half  on  th&  first  day 
of  January,  1856;  and  the  appellant  contends  that  he  is  enti- 
tled to  have  abated  fi*om  the  mortgage  debt  the  amount  due 
on  that  outstanding  mortgage  to  Davis,  a  portion  of  the  inter- 
est on  which  he  claims  to  have  paid  on  the  first,  day  of  Janu- 
ary, 1857,  and  the  whole  of  the  principal  and  interest  on  the 
sixth  day  of  October,  1857. 

This  claim  for  allowance  or  abatement  on  account  of  the 
mortgage  to  Davis  will  be  first  disposed  o£ 

In  the  argument,  it  was  based  on  several  grounds. 

1.  An  alleged  agreement  by  parol,  made  by  Keen  at  the 
time  the  deed  for  the  land  was  made,  and  the  bonds  and  mort- 
gage of  the  Ist  of  August  were  executed,  to  the  e£fect  that  he 
would  pay  the  mortgage  debt  to  Davis,  and  if  he  should  fail  to 
to  do  so,  that  Timms  should  retain  a  sufficient  sum  for  that 
purpose  out  of  the  last  installments  of  the  purchase-money. 
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To  prove  this  agreement,  the  testimony  of  the  witness,  Lloyd, 
was  adduced,  and  excepted  to  as  inadmissible,  because  it  varies 
or  contradicts  the  written  contract  between  the  parties  as  evi- 
denced by  the  bonds  and  mortgage.  An  examination  of  the 
authorities  cited  by  the  appellee  on  this  point  has  satisfied  us 
that  this  exception  is  well  taken,  and  that  the  parol  evidence 
is  wholly  inadmissible. 

In  this  case,  there  is  no  allegation  of  any  fraud,  accident,  or 
mistake  in  the  execution  of  the  bonds  or  mortgage,  and  in  the 
absence  of  such  allegation,  the  same  general  rule  prevails  in 
equity  as  at  law:  2  Story's  Eq.  Jur.,  sec.  1531;  Wathins  v. 
Stockettf  6  Har.  &  J.  435.  In  the  case  of  Parkhurst  v.  Van 
Cardandtj  1  Johns.  Ch.  273,  Chancellor  Kent,  in  speaking 
of  this  rule  of  evidence,  said:  ^^  But  I  apprehend  the  rule  to 
be  too  reasonable  and  too  well  settled  to  be  now  disturbed, 
that  when  an  agreement  is  reduced  to  writing,  all  previous 
negotiations  are  resolved  into  the  writing,  as  being  the  best 
evidence  of  the  certainty  of  the  agreement;  everything  before 
resting  in  parol  becomes  thereby  extinguished  or  discharged." 
Under  this  rule,  which  this  court  is  not  at  liberty  to  disregard, 
the  alleged  parol  agreement,  and  the  evidence  adduced  to 
prove  it,  must  be  entirely  excluded  from  our  consideration. 
In  no  possible  view  of  the  case  could  such  evidence  be  in- 
troduced to  raise  an  equity  against  this  complainant,  who  took 
his  assignment  in  good  faith,  without  any  notice  or  knowledge 
of  such  an  agreement. 

2.  As  to  the  articles  of  agreement  on  which  the  appellants 
next  rely,  it  is  only  necessary  to  say  that  the  contract  between 
the  parties  having  been  executed,  by  the  acceptance  of  the 
deed  of  conveyance  of  the  land  and  the  execution  of  the 
bonds  and  mortgage  by  the  appellants,  and  no  fraud,  mis- 
take, or  surprise  being  charged  or  proved  in  the  transaction, 
the  stipulations  in  the  agreement  must  be  considered  as 
thereby  discharged;  and  on  these  instruments  alone,  viz.,  the 
bonds,  mortgage,  and  deed,  must  depend  the  rights  of  the 
parties. 

We  shall  therefore  proceed  to  consider — 

3.  Whether  the  appellants  are  entitled  to  the  abatement  or 
allowance  claimed  of  the  amount  of  the  mortgage  held  by 
Davis,  by  reason  of  the  special  warranty  in  the  deed.  In 
deciding  this  question,  we  treat  the  mortgage  sued  on  as  if  it 
had  been  executed  on  the  first  day  of  August,  1851,  when  the 
bonds  were  given.    We  understand  tb<»  i^^TcUee,  in  his  written 
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argamenty  to  admit  that  at  that  time  a  mortgage  waa  ezecated 
kat  which  this  one  was  afterwards  subetituted.  The  point  then 
presented  is,  whether  if  a  purchaser  of  land  accept  a  deed 
with  special  warranty,  and  execute  his  bonds  and  mortgage 
for  the  purchase-money,  he  can,  in  a  suit  in  equity  brought 
by  an  assignee  of  the  mortgage  to  enforce  its  payment,  claim 
to  be  allowed  a  deduction  or  abatement  from  the  mortgage 
debt,  by  reason  of  an  outstanding  encumbrance  on  the  land 
within  the  warranty.  It  is  material  to  observe  that  the  par- 
ties litigant  are  not  the  original  parties  to  the  transaction. 
The  complainant  claims  as  a  bona  fide  assignee  of  the  mort- 
gage; and  the  point  stated  involves  the  question  of  the  effect 
of  the  assignment,  and  requires  us  to  determine  how  far  the 
equitable  defense  now  set  up  by  the  mortgagor  is  thereby 
affected. 

In  courts  of  equity,  a  mortgage  of  lands  is  regarded  as  amere 
security  for  money,  a  chattel  interest  or  chose  in  action,  the 
debt  being  considered  as  the  principal  and  the  mortgage  as 
the  aooessory  or  appurtenant  thereto:  See  Jafnie9an  v.  Br%u:ey 
6  Gill  &  J.  74  [26  Am.  Dec.  557];  PraU  v.  Vanwyck,  Id.  498; 
Chase  V.  Loekermanj  11  Id.  210  [85  Am.  Dec.  277];  Oeorge^e 
Creek  Coaland  Iran  CoJ$  Lessee  v.  Detrnddy  1  Md.  287;  see  also 
Clark  V.  Leveringj  1  Md.  Ch.  178;  and  Ohio  Life  Ins.  and  Trust 
Co.  V.  Ross  and  TFitm,  2  Id.  25. 

In  the  case  last  cited,  Chancellor  Johnson,  in  considering 
the  rights  of  an  assignee  of  a  mortgage  of  lands,  recognized  as 
applicable  the  well-established  rule,  "that  an  assignee  of  a 
chose  in  action,  not  negotiable,  takes  it  subject  to  the  equities 
which  existed  against  it,  in  the  hands  of  the  assignor,  at  the 
time  of  the  assignment.  The  same  point  was  ruled  by  this 
court  at  the  last  term,  in  the  case  of  Centred  Bank  of  Frederick 
V.  Copdandj  18  Md.  805  [ante^  p.  597]. 

This  brings  us  to  the  inquiry,  whether  the  equitable  defense 
now  insisted  on  by  the  appellants,  existed  at  the  time  of  the 
assignment,  and  could  have  been  then  successfully  urged  to  de- 
feat a  reoovery  of  the  mortgage  debt.  If  not,  then  it  cannot  now 
be  sustained  for  the  rights  of  the  assignee  are  in  no  manner 
affected  by  the  acts  of  the  mortgagee  and  mortgagor,  which 
may  have  been  done  since.  At  the  time  of  the  assignment  of 
the  mortgage  to  Shannon,  there  was  an  outstanding  encum- 
brance on  the  land,  against  which  Timms  had  accepted  and 
held  the  personal  covenant  of  warranty  of  Keen.  In  our  opin- 
ion, that  covenant  created  no  equity  which  could  affect  the 
rights  of  Shannon,  the  assignee. 
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The  general  rale  on  ibis  snbject,  as  stated  by  Chancellor 
Kent,  is,  that  after  the  purchase  has  been  carried  completely 
into  ezecntion  by  the  delivery  of  the  deed,  '^  if  there  has  been 
no  ingredient  of  fraud,  and  the  purchaser  is  not  evicted,  the  in- 
sufficiency of  the  title  is  no  ground  for  relief  against  a  security 
given  for  the  purchase-money  " :  2  Kent's  Com.  471.  See  also 
Bumpua  v.  PUUner^  1  Johns.  Ch.  213;  and  Abbott  v.  Alien,  2  Id. 
619  [7  Am.  Dec.  654].  In  this  last  case,  Chancellor  Kent  ex- 
amines very  fully  the  authorities,  and  states  the  law  to  be, 
^that  a  purchaser  of  land,  who  is  in  possession,  cannot  have 
relief  in  equity  against  his  contract  to  pay  on  the  mere  ground 
of  defect  of  title,  without  a  previous  eviction."  A  great  num- 
ber of  cases  in  the  different  states  will  be  found  collected  in  a 
note  to  Sugden  on  Vendors,  681,  Perkins's  7th  Am.  ed.,  vol.  2, 
126.  The  oondusion  from  the  cases  is  thus  succinctly  stated 
by  the  annotator:  ''In  some  cases  it  has  been  hdd  that, 
although  in  an  action  lor  the  price  of  the  purchase  of  an  es- 
tate an  eviction  is  not  necessary  for  a  defense  on  failure  of 
consideration  from  a  defect  in  title,  where  there  has  been  no 
conveyance,  yet  that  an  actual  eviction  is  necessary  to  consti- 
tute a  defense  in  such  ease,  where  a  deed  has  been  given  ami 
the  vendee  has  entered  into  possession.  The  grantee  not 
evicted,  but  remaining  in  undisturbed  possession,  must  rely  on 
his  covenants,  exoept  in  case  of  fraud."  The  ground  upon 
which  the  decisions  appear  to  go  is,  that  the  bond  and  mort- 
gage for  the  payment  of  the  purchase-money,  and  the  covenant 
of  warranty  from  the  grantor,  are  separate  and  independent 
covenants,  and  the  breach  of  one  cannot  be  urged  as  a  defense 
to  an  action  upon  the  other:  See  the  cases  of  TaUmadge  v.  Wat- 
Ui,  26  Wend.  107;  and  Whitney  v.  LewUy  21  Id.  131. 

Applying  to  the  case  before  us  the  principles  deduced  from 
the  authorities,  we  are  of  opinion  that  the  covenant  in  the 
deed  furnishes  no  ground  for  the  equity  claimed  in  this  case 
against  the  assignee  of  the  mortgage.  We  do  not  mean  to  ex- 
press any  opinion  as  to  the  efiect  of  a  payment  by  the  mort- 
gagor of  an  encumbrance  like  that  of  Davis,  if  this  were  a 
suit  between  the  original  parties;  nor  is  it  necessary  to  decide 
what  might  have  been  the  effect  upon  this  case  if  the  payment 
had  been  made  by  Timms  before  the  assignment.  But  as  the 
case  stands,  we  are  clearly  of  opinion  that  the  outstanding 
.  encimibrance  cannot  now  be  urged  as  a  ground  of  relief  against 
this  complainant,  who  took  the  assignment  before  the  payment, 
and  consequently  before  any  equity  which  may  have  arisen 
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therefrom  existed.  The  appellant  must  be  left  to  his  remedy 
at  law  upon  the  covenant:  See  MiddUkauff  v.  Barrickj  4  Gill, 
290. 

The  question  we  have  been  considering  was  pressed  upon  uf 
by  the  appellants  in  argument,  and  although  it  is  not  specifi- 
cally stated  in  the  pleadings,  we  haye  deemed  it  proper  to  ex- 
press our  judgment  upon  it,  because  it  arises  on  the  £Ace  of 
the  proceedings,  and  if  we  had  thought  the  defense  a  good  one, 
it  would  have  been  competent  for  us,  as  suggestive  at  the  bar, 
to  remand  the  cause,  to  enable  the  appellants  to  make  the 
necessary  amendments  in  the  pleadings. 

In  our  opinion,  the  appellants  were  clearly  entitled  to  the 
credits  of  the  sums  of  $74,  and  $175,  claimed  in  their  answer; 
not  because  they  were  in  themselves  proper  setoflBs  in  this 
suit,  but  because  we  think  the  proof  established  the  agree- 
ment on  the  part  of  Keen,  that  they  should  be  so  applied. 
That  agreement  showed  an  application  of  those  sums  by  the 
parties  in  part  satisfEu^on  of  tiie  mortgage  debt,  and  consti- 
tuted them  payments^  pro  tarUo.  The  testimony  of  Jones 
proves  that  Keen  agreed  to  apply  the  sum  of  $175  as  a  credit 
on  the  mortgage,  and  the  fact  that  he  gave  a  note  or  due-bill 
for  the  amount  constitutes  no  valid  objection  to  the  admissi- 
bility of  the  testimony. 

We  think  there  was  error  in  the  sum  ascertained  by  the  de- 
cree to  be  due  the  complainant.  By  an  examination  of 
defendants'  exhibits  W.  T.  No.  7,  and  W.  T.  No.  8,  being  two 
of  the  bonds,  it  will  be  seen  that  Keen's  receipts  indorsed 
thereon  acknowledge  the  payment  of  interest  on  the  bonds 
which  were  assigned  to  Shannon,  up  to  the  1st  of  August, 
1853.  The  auditor  has  erroneously  charged  interest  from  the 
first  day  of  August,  1851. 

For  this  error  the  decree  must  be  reversed,  and  the  cause 
remanded,  in  order  that  a  correct  account  may  be  stated  and 
further  proceedings  had  in  conformity  with  the  opinion  of  this 
court. 

Decree  reversed,  and  cause  remanded. 

WBirnof  GoHTKACT  OAKHOT  BK  Yamsms>  bt  BviDMOs  ov  Pasol  Viom^ 
iTAiTDiHO,  in  the  abienoe  of  fnuid  or  miitake:  JfortiM  y.  Prntaeola  ttclLJLf 
T3  Am.  Deo.  718»  and  note;  Oumar  t.  Clark,  Id.  629;.  Downie  w.  FFMf^TSU. 
731. 

ynrbxi,  WHIN  must  Rblt  ufov  his  GoTBNAirrs  nr  Case  ov  Dmnai  of 
TiruB:  See  (Jooper  ▼.  iSin^Mon,  70  Am.  I>Be.  833^  aind  note;  Brawm  ▼.  Mam 
fitftig,74Id.736. 
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IfonNAOX  n  Mns  Sboubitt:  MeBiUlan  ▼.  RidkardB^  7D  Am.  Beo.  668» 
•ad  note;  Ooodenow  t.  Bwar^  76  IcL  640;  Jdhnmm  ▼.  Sharmam^  Id.  481;  ^Imik 
T.  iraOer,  78  Id.  709;  and  oonrti  of  eqnity  will  not  pennit  a  oonveyanot 
mads  to  leciire  a  dobt^  to  operate  for  any  other  puzpoee:  WaMigim  F.  Im,^ 
Ckk  T.  KUt^,  82  Md.  440,  citing  the  principal  oaae. 

Aflsioinn  ov  CHon  nr  AonoH,  not  Nmotiablb,  Takes  It  Subjbot  to 
BQumsB:  Cmtrdl  Sank  t.  Copekmd^  amte,  p.  597,  and  note  odHeoting  other 
oaaes.  The  prindpal  OMe  b  dted  in  Mankatt  y.  Cooper,  43  Md.  61,  to  the 
point  that  the  assignee  of  a  thing  in  action  stsnds  in  no  better  positioa  tiiaa 
his  assignor,  and  is  sabjeot  to  the  same  equitable  rights. 

Tbs  pbzmgixal  OAn  n  also  oitid  in  Chrome  y.  Benteh,  26  Md.  877,  to  the 
point  that  although  relief  csn  be  had  in  eqnity  against  a  deed  or  contract  in 
writing,  founded  on  fraud  or  mistake^  still  it  is  essential  that  the  fraud  or 
mistake  should  be  alleged  as  the  ground  and  object  oi  pared  proof;  and  see 
Biaimr.Woa$,20U.S66. 


Statb  bx  BEL.  MoGlbllan  V.  Gbavbs. 

iri9  Mabtlaxb,  88LI 

JUjw  ov  Onomie,  Widbrihg,  ahd  Globing  Srsnn  n  Kiiimim  ov  Bnns 
ov  EMuaBT  DoMAiH,  delegated  by  the  legislature  oi  a  state  to  a  dty,  as 
•  to  other  corporations,  to  be  used  for  purpoees  of  publio  good.  To  sub- 
ordinate it  to  any  priyate  end,  would  be  a  peryersion  of  the  highest  pre- 
rogatiye  known  to  constituti<mal  goyemment. 

FOvfiE  ov  Bhuhat  Domain,  howxybb  Euutrui^  n  Subjbot  to  Convti* 
TonoNAL  Inhibition  that  the  legislature  shall  enact  no  law  authcriiing 
priyate  property  to  be  taken  for  publio  use^  without  just  ccmpensatioM 
being  first  paid  or  tendered. 

AssBflSMBNT  ov  Bbnmtit  Duu  ON  Fbopbibtobs  Bkwihtbd  bt  Stebbt  Ik« 
PBoyBMXNT  n  CoNSTTTDTiONAL  MoDB  of  proriding  compensation  te 
owners  of  land  taken  for  pubHc  use;  as  is  also  the  assessment  by  com- 
missioners in  the  city  of  Baltimore^  with  the  right  of  appeal  to  the  crim- 
inal court. 

OOMMiaSIONBBfl  VOK  QPBNINO  AND  WlDBNlNO  StRBBIS  OV  BAIAIMOBB  HAV- 

nro  Spboial  Publio  Dutt  and  JuRODionoN  Abbionbd  Thbh,  to  be 
executed  in  a  prescribed  form,  their  proceedings  are  of  a  legal  character, 
and  must  be  regarded  as  subject  to  sll  the  incidents  of  proceedings,  in 
the  nature  of  a  writ  of  inquisition  ad  quod  damnmnf  being  but  means  te 
the  same  end. 

OONDBMNATION  OV    FliyATB    PBOFBBTT  TO    PUBUO    Un  18  NOT  COMPLBTB 

until  the  proprietor  is  paid  or  tendered  the  yalue  of  his  property,  as  asoer^ 
tained  by  the  inquest  or  assessment.  No  preliminary  step  prior  to  actual 
payment  or  tender,  so  fixes  the  condemning  corporation  as  to  preyent  an 
abandonment  of  the  oondenmation  or  enterprise. 

PBBSONS    DbALXNG    WITH    OoiOflBSIONBRS    lOR    OVBNINO     AND    WlDBNING 

Stkbbts,  vor  Pbopbbtt  or  Matbrialb  Pabtiallt  Afpbofbiatbd  to 
PuBUO  Ubb,  deal  with  them  as  public  officers,  acting  under  the  munici- 
pal councils,  which  haye  the  power  and  the  right  to  abandon  any  pro- 
jected improyement»  whn,  it  beoomes  obvious  that  it  will  not  promoti 
the  public  good. 
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or  OoMnnPOHMM  iob  Opkhiko  AiTB  WnmnxQ  Stbbr% 
OBder  the  ordininoe  of  1860  ci  tlie  oity  of  BdtiBiore,  mre  a  sabftHiiie  for 
the  inqnisitioiiof  A  jury,  to  Moertidn  tiio  Mtoal  oott  of  any  pn^Joofeod  ia- 
prorement^  and  have  no  fnithar  cffMt. 

IfUHIOIPAL  OOBFOBATION  WILL  NOT  BK  OOXBOID  TO  AdOTT  GONDnariTIQV 

OF  PUYATS  Pbopsbtt  f ot  Street  improvementi,  at  the  isstanoe  of  pnr- 
ofaaeen,  buying  an  imperfect  title  thereonder,  with  full  knowledge  of  tlio 
faoti,  if  the  corporation  will  not  be  coerced  to  adopt  the  condeBmatioa» 
at  the  instuice  of  the  proprieton,  who  are  nnwilling  Tendon. 

MmnoiPAL  Ck)BPORATiov  CAinfOT  PikBs  Ibbsvogabui  Obuduvob.  It  can- 
not abridge  its  own  legislative  powers. 

Wbzt  ov  Mandamus  n  Suiocabt  Rbkbdy,  ton  Want  ov  Spmivio  Oni^ 
where  there  woold  otherwise  be  a  ftdlnre  of  justice. 

Wbtt  of  MANStiMUB  18  NOT  Wbit  OF  BiQHT,  and  is  not  granted  as  ol  coonsb 
bat  only  at  tiie  discretion  of  the  courts  to  whom  the  application  is  madei 
and  this  discretion  will  not  be  exercised  in  favor  of  iq^plicants,  nnless 
some  jnst  or  nsefol  pnrpcee  may  be  answered  by  the  writ. 

Appial  from  an  order  of  the  superior  court  of  the  dty  of 
Baltimore^  discharging  a  role  laid  upon  the  appellees,  upon 
the  petition  of  the  appellant,  to  show  cause  why  a  mandamm$ 
should  not  issue  to  compel  them  to  proceed  in  ine  opening  and 
widening  of  a  certain  street  in  the  dty  of  Baltimoro.  The 
CMrts  are  stated  in  the  opinion. 

C.  F.  Mover  and  TFiOiam  iSdUey,  fixr  the  appellani. 
/.  NeveU  Steele^  tar  the  appellees. 

By  Courti  Bownc,  C.  J.  The  mayor  and  city  council  of  Baltt* 
more,  by  virtue  of  authority  vested  in  them  by  an  act  of  the 
general  assembly,  passed  at  December  session,  1838,  entitled 
'^An  act  to  vest  certain  powers  in  the  corporation  of  Baltimore 
in  relation  to  streets,"  on  the  21st  of  October,  1858,  passed  an 
ordinance  to  widen  Holliday  Street  between  Baltimore  and 
Fayette  streets,  and  to  open  a  street  in  continuation  of  Holli- 
day Street  to  Exchange  Place,  and  to  change  the  name  of 
Commerce  Street  to  Holliday  Street. 

The  commissioners  for  opening  streets  were  required  to 
widen  Holliday  Street  from  Baltimore  to  Fayette  streets  to 
conform  to  a  new  plat  then  filed  in  the  register's  office  pre- 
pared by  the  city  surveyor,  designated  as  the  plat  of  the 
proposed  opening  and  widening. 

They  were  also  required  to  condemn  and  open  a  street  in 
continuation  of  Holliday  Street,  from  the  south  side  of  Balti- 
more Street  to  Exchange  Place,  to  conform  to  said  plat,  and 
to  proceed  in  all  respects,  in  widening  and  in  condemnation 
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and  opening  of  the  street,  in  oontinnation  of  Hbllidaj  8treet| 
in  accordance  with  the  provisions  of  an  ordinance  entitled 
^An  ordinance  to  provide  for  exercising  certain  powers  vested 
in  the  corporation,  in  relation  to  streets,  approved  April  30, 
1850." 

The  register  and  collector  of  the  city  were  required  to  per- 
form such  duties  in  relation  to  streets  as  are  required  of  them 
by  the  provisions  of  the  ordinance. 

The  commissioners,  in  pursuance  of  this  ordinance,  adver- 
tised for  sale  at  public  auction,  on  the  31st  of  January,  1859, 
on  the  premises,  all  the  materials  in  the  houses  lying  and 
being  in  the  bed  of  Holliday  Street,  as  c(mtemplated  to  be 
opened,  and  also  portions  of  lots;  the  said  houses  and  lots 
being  referred  to  as  numbered  on  the  condemnation  plat. 
The  advertisement  concludes  as  follows:  "The  purchaser  or 
purchasers  will  be  required  to  give  bond  in  double  the  amount 
of  purchase-money,  that  the  said  purchase-money  will  be  paid 
on  the  day  the  said  commissioners  are  prepared  to  give  pos- 
session of  said  property  and  materials,  and  that  said  pur- 
chaser or  purchasers,  respectively,  will  remove  within  sixty 
days  thereafter  all  such  materials  so  sold,  and  all  rubbish  oc- 
casioned thereby." 

At  this  sale,  the  relator,  Catharine  McClellan,  purchased 
part  of  a  lot  No.  Ill  for  $2,050,  for  which  he  gave  her  bond  to 
the  mayor  and  city  council,  conditioned  to  pay  "  on  the  day 
that  said  commisstoners  are  prepared  to  deliver  to  her  all  that 
piece  or  parcel  of  ground  designated  on  the  condemnation  plat 
of  Holliday  Street  by  the  letter  E."  The  relator  also  pur- 
chased materials  in  the  house  No.  97,  for  which  she  gave  her 
bond,  conditioned  as  above. 

The  commissioners  proceeded  to  make  their  assessment  of 
damages  and  benefits,  which  was  returned  to  the  register  of 
the  city;  and  on  the  register's  proceeding  with  said  return 
and  report  of  commissioners,  as  required  by  law,  appeals  were 
entered  to  the  criminal  court  of  Baltimore  by  persons  assessed 
for  damages  and  benefits,  and  the  return  and  report  were 
transmitted  to  said  court  for  adjudication;  where,  by  inquisi- 
tion of  a  jury,  they  were  reviewed  and  considered,  and  on  the 
11th  of  May,  1860,  finally  confirmed. 

On  the  6th  of  October,  1860,  the  assessment  of  the  jury  and 
judgment  of  the  court  were  transmitted  to  the  register  of  the 
city  for  his  action. 

Among  other  assessments  for  benefits,  the  lot  purchased  by 
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the  relator  wms  naeoBBed  $846.65,  of  which  she  had  the  follow- 
ing notice: — 

Folio  — .    City  Taxes,  1860.    Wm.  T«  Valiant,  City  Collector. 
Catharine  M.  MeCleUan^ 

To  the  Mayor  and  City  CouncU  of  Baltimore^  Dr. 
To  benefits  assessed  on  lot  No.  Ill,  opening  Holliday 

Street $346  66 

October  8, 1860.    Received  payment,  Oso.  M.  Fobd. 

t0^  If  this  bill  be  not  paid  on  or  before  the  eighth  day  of 
November  next,  an  additional  charge  will  be  incurred  for  ad- 
vertising notice  to  owners;  and  if  it  be  not  paid  on  or  before 
the  eighth  day  of  April,  1861,  next,  the  above-described  prop* 
erty  will  be  advertised  and  sold  in  compliance  with  existing 
ordinances. 
Na  — .  Baltdcobb,  October  8, 1860. 

Bank  of  Commerce,  pay  to  the  order  of  W.  T.  Valiant  (od- 
lector),  three  hundred  and  forty*five  and  fifty*five  hundredths 
dollars. 

$346.66.  Wm.  W.  McClillak. 

Indorsed:  Wm.  Thos.  VAUAirr,  Collector, 

Per  BoBBBT  C.  Babnbs,  Cashier. 

On  the  1st  of  April,  1861,  an  ordinance  to  repeal  the  ordi- 
nance of  the  2l8t  of  October,  1868,  to  open  Holliday  Street, 
was  introduced  in  the  first  branch  of  the  city  council,  and 
finally  passed  and  approved  on  the  15th  of  April,  1861. 

It  will  thus  appear,  from  a  comparison  of  dates,  that  about 
thirty  months  elapsed  between  the  inauguration  of,  and  the 
final  abandonment  of  the  projected  improvement  of  Holliday 
Street.  During  all  which  time  the  commissioners  were  not  pre- 
pared to  deliver  possession  of  the  lot  or  houses  purchased  by 
the  relator.  And  before  the  period  arrived  when  property 
assessed  for  benefits  would  be  liable  to  sale  for  default  of  pay- 
ment, viz.,  8th  of  April,  1861,  the  repealing  ordinance  was 
introduced  in  the  lower  branch  of  the  city  council,  and  finally 
passed  and  approved  on  the  15th  of  April,  1861. 

The  act  of  opening,  widening,  and  closing  streets,  is  an  ex- 
ercise of  the  right  of  eminent  domain,  delegated  by  the  legis- 
lature of  the  state  to  the  city,  as  to  other  corporations,  to  be 
used  for  purposes  of  public  good. 

To  subordinate  it  to  any  private  end,  would  be  a  perversion 
of  the  highest  prerogative  known  to  constitutional  government 
The  modes  in  which  this  power  is  exerted  vary  according  to 
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dronmrtanoes.  Sometimes  it  is  initiated  by  Bommoning  a 
jniy  upon  warrant,  in  the  nature  of  an  inquest  ad  quod  dam- 
nwn;  at  others,  boards  of  assessors  are  appointed  to  appraise 
dues  and  benefits,  with  the  right  of  appeal  to  a  court  of  record, 
and  of  review  by  a  jury.  Yet  all  are  subject  to  the  constitu- 
tional inhibition,  ^'that  the  legislature  shall  enact  no  law  au- 
thorizing private  property  to  be  taken  for  public  use  without 
just  compensation  (as  agreed  upon  between  the  parties,  or 
awarded  by  a  jury)  being  first  paid  or  tendered  to  the  party 
entitied  to  such  compensation." 

The  constitutionality  of  the  act  of  1838,  chapter  226,  and 
of  the  ordinance  of  the  city  of  1850,  No.  17,  entitied  '^  An  ordi- 
nance to  provide  for  exercising  certain  powers  vested  in  this 
eoiporation,  in  relation  to  streets,"  has  been  afSrm.ed  by  this 
court,  in  the  case  of  Steuari  v.  Mayor  and  City  Couneily  7  Md. 
600;  Alexander  v.  Mayor  and  City  Cotmctl,  5  Gill,  383  [46  Am. 
Dec.  680],  and  in  other  cases. 

Not  only  the  assessment  by  commissioners,  with  the  right  of 
appeal  to  the  criminal  court  of  Baltimore,  but  the  assessment 
of  benefit  dues  on  the  proprietors  benefited,  is  established  as  a 
constitutional  mode  of  providing  compensation  to  owners  of  land 
taken  for  public  use.  The  whole  system,  in  fine,  has  the  sanc- 
tion of  the  highest  judicial  authority  of  the  state:  Steuart  v. 
Mayor  and  City  Council j  7  Md.  514.  The  commissioners  for 
opening  and  widening  streets  having  a  special  public  duty  and 
jurisdiction  assigned  them,  to  be  executed  in  a  prescribed  form, 
their  proceedings  are  of  a  legal  character,  and  must  be  regarded 
as  subject  to  all  the  incidents  of  proceedings,  in  the  nature  of 
a  writ  or  inquisition  ad  quod  damnum^  being  but  means  to 
the  same  end. 

The  dedication  of  private  property  to  public  use  is  not  com- 
plete until  the  proprietor  is  paid  or  tendered  the  value  of  his 
property,  as  acertained  by  the  inquest  or  assessment.  No  pre- 
liminary step  prior  to  actual  payment  or  tender  so  fixes  the 
corporation  as  to  prevent  an  abandonment  of  the  condemnation 
or  of  the  enterprise:  OraffY.  Mayor  and  City  CowncUy  10  Md. 
651;  Baltimore  and  Susquehawna  R.  R.  Co.  v.  Nesbitj  10  How. 
895.  Persons  dealing  with  commissioners  for  property  or  ma- 
terials partially  appropriated  to  the  public  use,  deal  with  them 
as  public  offioers,  acting  under  the  municipal  councils,  which 
have  the  power  and  the  right  to  abandon  any  projected  im- 
.  provement  when  it  becomes  obvious  it  will  not  promote  the 
public  good.    The  purchase-money  for  the  property  and  ma* 
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terialB  lying  in  the  bed  of  the  projected  condemnation,  and 
sold  to  the  relator,  was  to  be  paid  on  the  day  the  commission- 
ers  were  prepared  to  give  possession.  They  conld  not  be  pre- 
pared until  the  proprietors  were  paid,  or  the  damages  tendered. 
No  title  vested  in  the  mayor  and  city  council  until  such  pay- 
ment  or  tender.  By  the  terms  of  the  contract,  as  evidenced 
by  the  advertisement,  the  purchasers  were  notified  of  the  con- 
tingent character  of  the  transaction,  and  brought  an  inchoate 
interest  The  pajrment  of  the  benefit  dues  assessed  on  the  lot 
bought  by  the  relator  did  not  in  any  way  affect  the  title,  but 
was  only  a  part  compliance  with  the  terms  of  sale  as  between 
the  commissioners  and  the  relator.  The  collection  of  any  part 
or  the  whole  of  the  benefits  assessed,  prior  to  the  actual  pay- 
ment or  tender  to  the  proprietors  of  damages  assessed,  could 
not  change  the  relation  of  the  mayor  and  city  councils  to  the 
proprietors. 

The  relator  in  this  case  has  no  stronger  claims  upon  the 
consideration  of  the  court  than  the  petitioner  in  the  case  of 
Oraffv.  Mayor  and  City  CowncU  of  Baltitnarej  10  Md.  551,  the 
decision  of  which,  based  upon  that  of  the  supreme  court  in 
the  case  of  the  Baltimore  etc.  R.  R.  Co.  v.  Neihit,  10  How.  395^ 
seems  to  us  conclusive  and  controlling. 

After  quoting  the  propositions  established  by  the  supreme 
court,  viz.,  that  the  title  to  the  land  condenmed  did  not  vest 
In  the  company  until  payment  or  tender  of  damages,  and  that 
the  proprietors  could  not  coerce  the  company  into  the  adop- 
tion of  tiie  condemnation,  this  court  proceeds  as  follows: — 

'^  Now  if  the  title  does  not  vest  in  the  city  until  payment  or 
tender,  and  the  owner  could  compel  pajrment  by  legal  process, 
there  would  be  no  mutuality.  The  city  might  be  required  to 
pay  for  land  that  it  may  never  use  or  need  for  the  purposes  of 
the  act.  This  certainly  would  be  a  hardship  on  the  citizens 
of  Baltimore,  from  which  we  think  they  should  be  relieved, 
by  adopting  the  interpretation  of  the  supreme  court  in  the 
case  cited. 

'^  This  may  be  a  severe  system  of  legislation,  as  was  said, 
because  it  places  the  property  owner  at  the  discretion,  not  to 
say  the  caprice,  of  the  other  party,  by  allowing  it  to  condemn 
and  afterwards  abandon  the  property.  But  this  construction 
is  not  likely  to  work  so  much  injustice  as  that  contended  for 
by  the  appellent,  because  by  the  latter,  the  city  is  deprived  of 
all  choice  of  location  after  condemnation  is  once  made  and 
tffirmed,  no  matter  how  great  the  necessity  might  be  after- 
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wards  for  adopting  another,  even  if  the  owner  of  the  land 
condemned  had  not  sustained  any  damage  by  the  act  of  the 
city  in  making  the  condemnation. 

''The  act  of  assembly  has  not  made  the  inquisition  and 
confirmation  obligatory  on  the  city  farther  than  this,  that  they 
ascertain  the  damages  to  be  paid.  If  there  be  injustice  in  this, 
as  alleged  in  the  present  case,  the  flEtult  is  in  the  law,  and  is 
not  to  be  imputed  to  those  who  administer  it":  Graff  v.  Mayor 
and  City  Cov/ncU  of  Baltimorej  10  Md.  552,  553. 

Regarded  in  their  legal  character,  the  proceedings  of  the 
commissioners  under  the  ordinance  of  1850  are  a  substitute 
for  the  inquisition  of  a  jury,  to  ascertain  the  actual  cost  of  any 
projected  improvement,  and  have  no  further  efiect. 

If  the  courts  will  not  coerce  the  corporation  to  adopt  the 
condemnation,  at  the  instance  of  the  proprietors,  who  are  un- 
willing vendors,  they  would  not  at  the  instance  of  purchasers 
bujring  an  imperfect  title  with  full  knowledge  of  the  facts. 

The  mandamua  in  Graff's  case  was  to  compel  the  mayor 
and  city  council  to  provide  or  procure  funds  for  payment  of 
his  claims. 

In  this,  the  relator  prays  the  collector  may  be  commanded 
forthwith  to  proceed  to  collect  the  benefit  dues  remaining 
unpaid,  and  those  the  amounts  whereof  he  may,  under  the 
said  ordinance  for  repeal,  have  refunded,  and  forUiwith  adver* 
tise  for  sale  to  satisfy  said  dues  ''as  prescribed  by  the  ordi- 
nance of  1850,"  etc.,  and  in  all  respects  proceed  as  if  said 
ordinance  of  repeal  had  not  passed;  that  the  commissioners  or 
appeal  tax  court  proceed  as  if  said  ordinance  of  repeal  had  not 
passed,  to  do  all  duties  and  perform  all  services,  and  cause  to 
be  done  all  necessary  work  in  removing  buildings,  and  other- 
wise, for  effecting  the  actual  widening  and  opening  of  Holliday 
Street,  as  required  by  said  ordinance,  as  if  said  ordinance  of 
repeal  had  not  passed. 

The  petition  proposes  the  court  should  annul  'the  ordinance 
of  repeal,  enforce  tiie  execution  of  the  ordinance  repealed,  and 
,  compel  the  city  to  prosecute  a  work,  the  expense  of  which,  in 
the  language  of  the  local  legislature,  "is  largely  in  excess  of 
what  was  anticipated  at  the  time  of  passing  the  ordinance" 
repealed,  and  "greater  than  any  public  benefit  from  the  open- 
ing and  widening  of  said  street  as  projected  by  the  ordinance, 
and  which  will  entail  a  large  special  tax  on  tlie  community." 

When  it  is  remembered  that  the  sale  under  which  the  relator 
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daims  was  required  by  ordinanoe  Na  17|  of  1850,  section  7,  to 
be  made  befiyre  the  commisdonerB  proceeded  to  assees  the 
amoont  of  damages  and  expenses;  that  those  were  yet  to  bo 
ascertained,  and  the  consummation  of  the  contract  between 
the  commissioners  and  the  vendees  expressly  depended  upon 
the  ability  of  the  former  to  deliver  possession,  which  could  not 
be  done  until  the  proprietors  were  satisfied  that  the  mayor 
and  city  councils  could  not  know  the  aggregate  of  expense 
until  aU  the  preliminaries  prescribed  by  ordinance  No.  17  of 
1850  had  been  completed;  the  reasons  for  holding  all  these 
proceedings  as  provisicmal  and  revocable  are  obvious  and  irre> 
sistibla. 

The  proposition  that  any  purchaser,  under  such  proceedings, 
can  compel  the  corporation  to  persevere  in  the  prosecution  of 
what,  in  the  judgment  of  its  l^;ally  constituted  directors,  is 
detrimental  to  the  community  they  represent  is  so  bold  and 
momentous  as  to  require  the  hi^est  judicial  authority  to 
maint4iin  it  The  sanctity  of  contracts  is  to  be  upheld  and 
vindicated  with  the  utmost  vigilanoe.  However  high  the  con- 
tracting parties,  none  should  be  permitted  to  violate  them  with 
impunity.  But  the  object  and  character  of  the  parties  enter- 
ing into  it  are  elements  of  the  contract,  and  limit  its  <q[)eration. 

The  mayor  and  city  council  are  but  trustees  of  the  public; 
the  tenure  of  their  office  impressed  their  ordinances  with  lia- 
bility to  change.  They  could  not,  if  they  would,  pass  an 
irrevocable  ordinance.  The  corporation  cannot  abridge  its 
own  legislative  powers:  Ooatler  v.  Corporation  of  Cfeorgetoufn^ 
6  Wheat.  597.  Their  contracts,  when  consummated  and 
within  their  chartered  powers,  must  bind  them  and  their  suc- 
cessors, whatever  be  the  consequences. 

It  is  a  high  exercise  of  judicial  discretion  to  determine  when 
public  policy,  justice,  and  good  government  require  the  spedfio 
execution  of  a  contract  made  by  municipal  corporations,  and 
to  enforce  the  same  by  summary  process.  The  writ  of  fium- 
damu8  is  a  summary  remedy,  for  the  want  of  a  specific  one, 
where  there  would  otherwise  be  a  failure  of  justice:  RunM 
V.  WinemiUer,  4  Har.  &  McH.  448  [1  Am.  Dec.  411];  Harwood 
V.  ifarsluiUj  9  Md.  97.  It  is  based  upon  reasons  of  justice  and 
public  policy,  to  preserve  peace,  order,  and  good  government. 
It  is  compared  to  a  bill  in  equity  for  specific  performance:  Id.; 
Evans's  Practice,  404.  Not  a  writ  of  right,  it  is  granted  not  as 
of  course,  but  ddy  at  the  discretion  of  the  court  to  whom  the 
application  is  made,  and  this  discretion  will  not  be  exercised 
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in  &vor  of  applioants,  unleBB  some  just  or  usefdl  purpoee  may 
be  answered  by  the  writ:  Angell  &  Ames  on  Corporations,  sea 
698,  and  authorities  there  cited. 

If  thia  were,  in  £arm  and  in  fEu^t,  a  bill  for  specific  perform- 
ance, between  individuals  or  corporations,  requiring  the  exer- 
cise  of  the  ordinary  powers  of  a  court  of  equity  in  such  cases, 
we  cannot  perceive  in  the  allegations  or  evidence  such  circum- 
stances as  would  entitie  the  relator  to  reliefl 

But  when  it  is  an  application  for  summary  proceedings 
against  a  great  municipal  corporation,  with  a  local  legislature, 
whose  deliberate  action  it  proposes  to  annul  and  set  aside,  and 
requiring  private  property  to  be  appropriated  to  public  use, 
against  the  expressed  will  of  that  public,  highways  to  be 
opened  and  buildings  to  be  destroyed  in  a  densely  populated 
dty,  it  does  not  present  those  conditions  prescribed  by  the 
authorities,  to  entitie  it  to  &vor. 

It  would  be  perverting  the  great  jaindple  of  social  organiza- 
tion to  require  the  public  good  to  be  sacrificed  for  the  advan- 
tage of  one  or  more  citizens.  If  the  relator  is  damnified  by 
the  failure  of  the  city  to  execute  its  contract,  she  has  an  ample 
remedy  at  law  for  any  loss  she  may  have  sustained.  It  does 
not  follow,  because  the  contract  is  not  specifically  enfbroedi 
the  parties  are  released  firom  its  obligations. 

There  are  some  prominent  points  of  this  case,  decided  by 
the  learned  judge  below,  which  we  have  not  enlarged  upon. 
This  opinion  is  so  cogent,  dear,  comprehensive,  and  well  sus- 
tained by  authorities  that  it  is  unnecessary  fixr  this  court  to 
do  more  than  refer  to  it  as  a  sound  expoAHxm  of  the  law,  in 
which  we  entirely  concur.  ^ 

Decree  aflBrmed. 

FowzB  OF  Rhdtint  DoKADr  n  SvBraor  «o  OcfBwnnraoBAL  Imninov 
tiuit  privmte  property  ihaU  not  be  taksa  for  paUlo  use  without  oompeniatioB 
iint  peid  or  tendered:  Bentkif  y.  MomUain  Lake  ITafer  Ok,  78  Am.  Deo.  675^ 
■od  note  ooUeoting  prior  oaeee;  MeAuhif  ▼•  WeHem  Vermud  B.B.flS'UL 
tt7;  Pomen  ▼.  Bean,  Id.  733. 

AflSBncEvn  iob  Local  iMPBOVziaBTs  mat  bb  Made  Aooobddio  to 
Bmizn:  BmmeU  ▼.  Maifor  tie.  qf  Saarammto,  73  Am.  Deo.  618^  and  notes 
in  which  prior  otaes  in  this  eeriee  are  collected. 

llmUMUBIS  BnOBTBD  TO  WHSK  TBMBM  ABB  No  OlHBB  AOBQUTATB  MbAMS 

ev  Bbdbbms  JToo^f  ▼.  Fhmkig^  48  Am.  Deo.  210;  Beadkig  ▼.  ChmnumweaUk^ 
9illLSUiA9UnpY.Bmmn,66U.79hPeopUt»r9kamUkT.Okk,6aiX. 
886. 

MABnAKDB  IS  HOT  Wbit  ov  Biobt:  JToo^f  ▼.  Fkmkig,  48  Aoi.  Deo.  2I0| 
4fkny  ▼.  JteN«n^  56Id.  701.    It  ia  only  granted  at  the  diaaralion  of  the 
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«mrt^  to  wbom  the  i^ppliofttioa  b  made,  and  this  diaoMtunwiQ  not  be  4 
eiaed  In  6iTor  of  applioanti,  nnloM  some  jnst  or  osefnl  pfoxpose  may  be  sii^ 
Bwered  hy  tbe  writ:  Boom  ▼.  HumbM^  27  Md.  4;  State  ea  reL  JTcyor  ef&  y 
BaUknort  t.  JQrl^,  29  Id.  109»  both  dting  the  principal  ease. 

Tarn  PBDVOIFAL  OAsm  xa  oeeid  in  JToyor  etc  qf  Baltimore  ▼•  Hook,  02  lid. 
t77»  to  the  point  that  the  appropriation  of  private  ptup«iy  to  p«blio  nee  la 
iu)t  oomplete  nntQ  the  owner  is  paid  or  tendered  the  Talne  of  hia  property  i 
and  no  preliminary  step  prior  to  aotoal  payment  or  tender  prerents  tiie 
■baadooment  of  the  condemnation  or  enterprise:  Id.;  Norrie  t.  Maifor  etc  qf 
BaUimoreU  Id.  604;  in  Mt^or  etc  qf  Baliimore  t.  Olaiid;  28  Id.  4H  to  the 
point  that  an  ordinance  is  not  Ulagal  and  invaUdy  becanse  it  is  tsking  private 
property,  when  not  required  for  pnblio  nse,  when  it  provides  that  where 
■Boesesry  in  openinf^  streets,  a  part  only  of  the  property  shall  be  taken,  need, 
er  destroyed,  the  oomnussioners  shall  ascertain  the  foil  vslue,  as  if  the  entire 
property  was  to  be  taken,  and  pay  to  the  owner  the  whole  of  soch  vslnaticn, 
and  a  ssle  of  the  portioa  of  the  property  not  needed  shall  be  made;  and  it  is 
also  cited  in  Bittmdiotiee  v.  Mojfor  etc  ^fBatttmore,  26  Id.  848,  as  recognising 
the  principles  of  the  decision  in  PreAyterkm  Ohmxk  v.  Maijfor  etc  qf  New 
Torhf  6  Cow.  688,  to  the  efibct  that  althoogh  a  municipal  corporation  enters 
into  a  oovensat^  it  is  not»  for  that  reison,  prevented  from  passing  a  by-law, 
or  estopped  from  relying  i^on  it  as  a  defense;  bat  it  is  distingnished  in  Jfer- 
ridb  V.  Jfdyor  etc  qf  Baltimore.  48  Md.  246^  as  bsfaig  no  aathcrity  for  the 
praotioe  of  entering  a  judgment  co  an  Inqiikition  cf  a  Juy  to  tiy  the  \ 
tIcQof  damagso  for  a  poUio  impsovemmil. 


Pabkhubst  v.  Nobthbbn  Gbntral  R  R  Ga 

ri9  lUMtlAMD.  472.] 

PluiiB  MAT  Ranni  Qumhoji  ov  Law  our  of  Fnon  BinraounD  xs  Ix^ 
and  demand  an  opinion  upon  it^  not  as  condnsive  cf  the  plaintiif's  right 
to  recover,  bat  as  andllaiy  to  tiiat  right. 

OwBonoir  that  Oauhi  of  Aonoir  was  vot  SuBmmD  to  Coubt  ahd 
JuBT  IS  SuffiouwTLT  Akswxbkd  by  the  admissinn  of  the  defendant  at 
the  trial  that  the  debt  was  doe  the  plaintiff,  making  it  nnnecessacy  lor 
the  jnry  to  pass  npon  the  fact  thns  admitted. 

PlUTSB  JSBOUU^    VOT    BS   ReJBORD    BBGAUBK   AfPABXMTLT    LfUKTmrPBHT 

Pnopoarnov  CoNTAnnED  .m  It  is  BRBOiraou%  when  it  is  limited  by 
another  more  definite  and  snbstantial  propositioo,  with  which  it  is  so 
connected  as  to  form  one  entire  proposition. 
jUniHaAP  Ck>BPOBATioii  Covvxtb  onlt  Net  iNOCiiai  of  Boad^  after  pay- 
ment of  all  expenses,  while  it  remains  in  no  defaalt  in  paying  the  inter* 
est,  and  providing  a  sinking  fnnd,  by  a  mortgage  of  its  entire  road, 
bnds,  buildings,  rolling  stock,  machinery,  etc.,  together  with  all  its 
tdUs,  income,  rents,  issnes,  and  profits,  and  alienable  franchises,  to  se* 
core  its  entire  debt,  providing  that  if  the  interest  or  principal  of  its 
bonds  shonld  not  be  paid  when  due,  the  trastees  ander  the  instrnment 
were  to  take  possession,  work  the  road,  and  apply  the  net  income  to  the 
payment  of  the  bonds,  interest  and  principal;  bat  that  ontil  defaalt  In 
the  payment  of  the  interest  or  principal*  the  mortgagors  shonld  ccntinne 
Ib  the  management  of  tbe  mortgaged  property . 
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ftATT.mftATu  OoKPCitjaias,  hatino  AniBMAimi  Bight  ov  FoflSBaaiOM  An 
Manaosment  ov  m  Road  xnn>s&  m  Mobtqaoi^  has  a  l«gal  right  to 
oontraot  for  such  artidaa  at  would  «&ter  into  the  ezpenae  of  maintalnfag 
and  oporating  thd  road. 

Attachment  od  warrant  The  fiEtcts  are  folly  stated  in  the 
opinion^  with  the  exception  that  the  mortgage  in  question  cod- 
Tejed  to  John  Furgosson  and  Thomas  B.  Walker,  of  the  dty 
of  New  York,  in  trost,  'Hhe  entire  railroad  of  said  company, 
from  its  terminns  in  the  dty  of  Pittsburgh,  to  its  terminus  in 
the  dty  of  Chicago,  and  all  lands,  railways,  rails,  bridges^ 
fences,  rights  of  way,  stations,  depot-grounds,  station-houseti 
and  other  buildings  held  or  owned  by  said  company  for  the 
purpose  of  operating  and  maintaining  their  said  railroad,  or 
the  accommodation  of  the  business  thereof^  and  also  all  tolls, 
income,  rents,  issues,  and  profits,  and  alienable  franchises  of 
the  said  party  of  the  first  part,  connected  with  their  railroad  or 
relating  thereto,"  and  also,  '^aJl  the  locomotives  or  stationary 
engines,  tenders,  cars  of  every  kind,  machinery,  machine-shops, 
tools,  and  implements,  lind  materials  connected  with  the 
proper  equipment,  operating,  and  conducting  of  said  railroad, 
nowownedor  hereafter  to  be  acquired  by  the  party  of  the  first 
part"  The  mortgage  further  provided  that  if  the  interest  or 
prindpal  of  its  bonds  should  not  be  paid  as  they  became  due^ 
then  the  trustees  under  the  instrument  were  to  take  possession, 
work  the  road,  and  apply  the  net  income  to  the  payment  of 
the  bonds,  inierest  and  prindpal;  but  that  until  de£Etult  in  the 
payment  of  the  interest  or  principal  of  the  bonds,  the  mort- 
gagors should  continue  in  the  management  of  the  mortgaged 
premises.  The  plaintiffs,  at  the  trial,  prayed  the  court  to  in- 
struct the  jury  "that  by  the  true  construction  of  the  said  deed, 
offered  in  evidence  by  the  defendant,  if  the  jtuy  shall  believe 
the  same  was  executed,  the  net  income  of  the  road,  after  pay- 
ment of  all  expenses,  is  alone  conveyed  by  the  same;  and  if 
the  jury  shall  further  believe,  from  the  evidence,  that  at  the 
time  this  attachment  was  sued  out,  no  default  of  the  company 
to  pay  the  interest  to  the  said  mortgagee,  and  to  provide  a 
sinking  fund,  according  to  the  provision  of  the  said  deed  in 
that  behalf  bad  taken  place,  and  that  the  defendant  was  in 
possession  of  the  said  road  and  operating  the  same,  that  then 
the  said  conveyance  is  no  bar  to  the  plaintiffs^  recovery  in 
this  suit"  The  court  reftised  to  grant  the  prayer,  and  this 
appeal  was  taken. 
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WSUiam  Pricey  for  {he  appellants. 
/.  Mann  CampbdL,  for  the  appellee. 

By  Court,  Goldsbobouoh,  J.  This  was  an  attachment  ea 
warrant,  issued  out  of  the  superior  oourt  of  Baltimore  dty,  at 
the  suit  of  the  appellants  against  the  goods,  chattels,  rights, 
credits,  etc.,  of  the  Pittsburg,  Fort  Wayne,  and  Chicago  Bail- 
road  Company,  upon  a  judgment  obtained  by  the  appellants 
against  the  last-named  company,  in  the  district  court,  and 
court  of  conmion  pleas  for  Alle^eny  County,  Pennsylvania, 
and  laid  in  the  hands  of  the  appellee. 

The  ai^Uee  appeared  as  garnishee,  and  pleaded  that  the 
defendant  was  never  indebted  as  alleged,  and  nuKa  Uma. 
Upon  interrogatories  propounded  by  the  appellants,  the  appel* 
lee  admitted  rights  and  credits  of  the  defendant  in  its  hands, 
more  than  sufficient  to  cover  the  claim  of  the  appellants. 
These  rights  and  credits  arose  firom  the  sale  of  throughrtioketSy 
under  an  arrangement  by  virtue  of  which  railroad  companies 
have  authority  to  sell  through-tickets,  reporting  the  sales 
monthly,  and  holding  the  balance  subject  to  draft  at  sight 

The  appellee,  as  garnishee,  however,  relies  for  defense  upoo 
certain  mortgages  mentioned  in  the  record,  by  one  of  which  it 
appears  that  *'all  the  property  and  e£E99cts  of  the  defendanti 
including  its  income,  was,  at  the  time  when  the  attachment 
was  laid,  under  mortgage  to  John  Furgusson  and  Thomas  B. 
Walker,  of  the  city  of  New  York." 

At  the  trial  of  the  cause,  it  was  admitted  and  agreed  that 
the  debt,  for  the  recovery  of  which  the  attachment  in  this  case 
was  sued  out,  is  due  to  the  plaintifb  by  the  defendant,  for  oil 
fomished  by  the  plaintifb  to  the  defendant,  and  by  the  de- 
fendant used  in  the  working  and  use  of  their  railroad. 

The  ai^Uee  offered  in  evidence  the  deeds  above  referred 
to,  especially  the  deed  firom  the  defendant  to  John  Furgusson 
and  Thomas  B.  Walker,  executed  on  the  first  day  of  January, 
1857. 

The  appellants  then  presented  the  prayer  mentioned  in  the 
record,  which  was  rejected  by  the  oourt;  to  this  iqeotion  the 
appellants  excepted. 

Before  reviewing  the  action  of  the  superior  ooort  in  rcjjeoting 
the  appellants'  prayer,  we  will  notice  the  point  made  by  the 
appellee,  that  '4t  does  not  appear  by  the  bill  of  exoeptioiui 
that  the  cause  of  action  was  submitted  to  the  ooort  or  juy. 
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and  therefoie,  the  court  could  not  declare  the  conveyance  no 
bar  to  a  recovery,  when  there  was  nothing  to  recover  on." 

It  must  be  observed  that  the  prayer  is  not  an  affirmative 
Que,  asking  the  court,  from  the  evidence  set  out  in  the  prayer, 
if  found  by  the  jury,  to  instruct  them  that  the  plaintiffs  are 
entitled  to  recover.  On  the  contrary,  it  was  an  exercise  of  the 
privilege  of  the  plaintiffs,  to  raise  a  question  of  law  arising  out 
of  the  facia  enumerated,  and  to  demand  an  opinion  on  it:  See 
WhUeford  v.  Bwrckmyer^  1  Gill,  143  [39  Am.  Dec.  640];  not  as 
conclusive  of  the  plaintiffs'  rij^t  to  recover,  but  as  ancillary  to 
that  right 

The  objection  that  the  cause  of  action  was  not  submitted  to 
the  oourt  and  jury,  we  think  is  sufficiently  answered  by  the 
admiflflion  of  the  appellee  at  the  trial,  that  the  debt  was  due 
the  appellants  for  oil  furnished  by  tiiem  to  the  defendants. 
It  was,  therefore,  unnecessary  for  the  jury  to  pass  upon  the 
evidence  thus  admitted.  See  Inloe$  v.  Ameriean  Etehange 
Bank,  11  Md.  185  [69  Am.  Dec.  190]. 

It  was  contended  that  the  instruction  contained  in  the 
piayer,  that  the  mortgage  did  not  operate  as  a  conveyance  of 
the  gross  revenue  of  the  road,  was  erroneous,  and  that  the 
prayer  for  that  reason  was  properly  rejected.  It  is  true  that 
this  proposition  seems  to  be  independent  of  the  more  definite 
and  substantial  one  predicated  on  the  facts  submitted  in  the 
other  portion  of  the  prayer  for  the  finding  of  the  jury;  yet  as 
the  propositions  contained  in  the  prayer  are  properly  con- 
nected, we  think  the  first  should  be  construed  as  limited  to  a 
construction  of  the  mortgage  before  default,  and  in  that  sense 
that  it  should  be  considered  with  the  latter  as  one  entire  prop- 
osition: J(me$  V.  Horseyy  4  Md.  305  [59  Am.  Dec.  81]. 

A  careful  examination  of  the  mortgage  deed  of  the  Ist  of 
January,  1857,  fully  satisfies  us  that  the  mortgagors  conveyed 
only  the  net  income  of  the  railroad  after  payment  of  all  ex- 
penses, while  they  remained  in  no  default  in  paying  the  in- 
terest and  providing  a  sinking  fund. 

Whatever  might  have  been  the  force  and  effect  of  those 
elauses  of  the  mortgage  deed  which  enumerate  the  class  and 
description  of  the  property  conveyed,  yet  those  clauses  are 
controlled  by  the  sixth  clause,  the  concluding  part  of  which 
must  be  regarded  as  an  affirmative  covenant,  amounting  to  a 
redemise. 

It  certainly  was  the  intention  of  the  contracting  parties 
fhat^  until  there  was  a  default,  the  mortgagors,  being  allowed 
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to  retain  posaession  and  have  fhe  management  of  the  railicad, 
flhoold,  from  its  operation  and  the  receipt  of  the  gross  income, 
provide  the  means  to  meet  their  liability  as  created  by  the 
mortgage.  Such  construction  effectuates  what  to  this  court 
appears  to  have  been  clearly  the  intention  of  the  parties.  Any 
other  would  be  productive  of  injustice;  and  would  be,  to  place 
the  right  of  enjoyment  and  use  guaranteed  to  the  mortgagors 
until  de£eiulty  at  the  mercy  of  the  mortgagees,  without  sub- 
serving in  any  manner  the  interests  of  the  parties  for  whose 
security  the  mortgage  was  executed.  See  George$  Creel  etc 
Co.^B  Lessee  v.  Detmold^  1  Md.  225. 

With  the  affirmative  right  of  possession  and  manage- 
ment of  the  road,  it  must  follow  that  the  mortgagors  had  a 
legal  right  to  contract  for  such  articles  as  would  enter  into  the 
expense  of  maintaining  and  operating  the  road.  In  this  case, 
it  is  admitted  that  the  claim  in  dispute  is  for  oil  furnished  by 
the  appellants  to  be  ^' used  in  the  working  of  the  railroad.'' 

Judgment  reversed,  and  procedendo  awarded. 

KinjiOAD  OoBVOEATioii's  F^ywxB  TO  MonoAas  its  PKonsrr t  8m  Om 
w*  Ookmbmete.  B.  B.,  76  Am.  Deo.  61%  aodnoto. 


MONTGOMBBY   V.   MURPHT. 

[19  Mabtlanxh  676wJ 

JUPOHaWT  BT  COZmEBBIOK  IB  AmBMATIYX  AOT,  OODMnMl  to  bf  ths  4» 
fondant  In  ponon,  or  by  hi*  attomeyi^  with  the  laaro  of  tfao  ocvii. 

CkMJKT  wnj.  voT  Sanction  Extbnsion  ov  PaAoncs  of  Clbodi  to  Taxm 
MiNuns  AND  DocxBT  Bntbus  ov  PBoonDiNOi^  and  to  ■nbaoqnonfly 
onter  them  at  length  in  technioal  language,  aooording  to  eetablishod 
formfl,  to  a  case  in  whioh  the  derk  made  the  ahigle  entry  of  ''judgment^" 
and  then,  ont  of  conrt^  fixed  the  liability  of  the  parties  from  mere  leeol- 
leotions  as  to  how  the  Judgment  should  be  entered  at  length. 

OocTBT  Aon  IN  BxxBGm  ov  m  Qfabi  Equttabue  Powsbs  in  DionnNO 
UFON  Appugahon  to  Stbikb  out  Judount  after  the  term  is  pasl^ 
for  any  of  the  reasons  mentioned  in  the  Maryland  aot  of  1787,  and  wilt 
therefore,  properly  consider  all  the  facts  and  circnmstanoes  of  the  oasi^ 
and  require  that  the  party  making  the  application  shall  i^^pear  to  bsfS 
acted  in  good  faith,  and  with  ordinary  diligence. 

JlJIWMXNT    RlOOBDB    ABE    PBBSUICXD   TO   HAVB    BXSN    1CaI»  AVIBB    IfOSl 

Cabxful  Dblibbbaiion;  and  to  permit  them  to  be  altered  or  anwndeJ 
without  the  most  solemn  forms  of  proceeding  would  be  eoolmy  to  law 
and  good  policy. 

Assumpsit.    The  opinian  states  the  facts. 
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George  H.  WVOiUjme^  tot  the  appellant. 
St.  George  W.  TeaOej  for  tb*  appellee. 

By  Coxaij  OoLDBBOBOuaH,  J.  The  appeal  in  this  case  waa 
taken  fix>m  the  action  of  the  superior  court  of  Baltimore  city, 
overruling  the  motion  of  the  appellant  to  strike  out  a  judg- 
ment entered  against  him  in  that  court,  on  the  fifteenth  day 
of  September,  1855. 

The  motion  to  strike  out  the  judgment  was  filed  on  the 
ninth  day  of  January,  1857,  and  the  appellant  assigned  as  the 
reasons  for  the  motion,  that  the  judgment  was  entered  by 
mistake,  and  was  not  the  proper  judgment  to  be  entered. 

We  &id  from  the  record  that  the  appellee  instituted  suit 
against  the  appellant  to  recover  three  thousand  dollars  for 
work  and  labor,  and  for  goods  sold  and  delivered;  and  that 
at  May  term,  1855,  the  appellant  appeared  by  Messrs.  McLean 
and  Williams,  as  bis  attorneys,  pleaded  the  general  issue  and 
the  statute  of  limitations,  and  also  demanded  a  bill  of  par- 
ticulars. 

The  cause  was  continued  until  the  September  term  follow- 
ing; and  though  service  of  the  rule,  replication,  and  notice  of 
demand  for  a  bill  of  particulars  was  admitted  by  the  attorney 
for  the  appellee,  no  replication  was  filed  nor  bill  of  particulars 
furnished,  but  at  this  term  a  judgment  by  confession  for  the 
plaintiff  was  entered  and  extended. 

It  appears  firom  the  affidavit  of  F.  A.  Prevost,  that  he  was 
a  deputy  clerk  in  the  clerk's  office  of  the  superior  court,  in  the 
year  1855,  at  the  same  time  that  an  entry  of  judgment  was 
made  by  Levin  Handy,  as  court  clerk  in  this  case;  that  it  was 
so  made  without  stating  on  the  docket  whether  it  was  for  the 
plaintiff  or  the  defendant;  that  subsequentiy,  after  the  adjourn- 
ment of  the  court,  and  in  the  clerk's  office,  when  deponent  was 
about  transcribing  said  judgment  in  said  office  on  the  record 
docket,  he  required  an  explanation  of  said  entry,  when  he  was 
instructed  by  Handy  to  make  the  entries  which  are  now  upon 
said  docket;  that  the  only  entry  upon  said  docket,  until  it 
came  into  the  clerk's  office,  was  the  said  word  ''judgment," 
and  that  the  other  words  were  not  written  there  until  they 
were  so  written  by  this  deponent  in  the  office,  and  not  in  court, 
and  were  so  written  by  the  direction  of  said  Handy,  as  afore- 
said. Therefore,  the  only  entry  made  by  the  court  clerk,  in 
legal  contemplation,  under  the  eye  of  the  court,  and  by  its 
authority,  was  the  word  ''judgment." 
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A  judgment  by  ocmfeesion  is  an  afSrmatiye  act,  consented 
to  by  the  defendant  in  person,  or  by  his  attorneys,  with  the 
leaye  of  the  court  In  the  affidavits  of  the  defendant  and  of 
his  attomejrs,  they  utterly  deny  any  such  confession;  and  if 
any  judgment  was  ordered  to  be  entered,  it  was  more  conso- 
nant with  the  state  of  the  pleadings  in  the  cause  that  it  should 
have  been  a  judgment  by  default  for  want  of  replication  and 
the  failure  to  furnish  a  bill  of  particulars. 

Though  this  court  has  said,  in  the  case  of  Weighorst  v.  StaUf 
7  Md.  460,  '^  It  has  alwajrs  been  the  habit  of  clerks  to  take 
minutes  and  docket  entries  of  the  court's  proceedings,  and  sub- 
sequently to  enter  them  at  length  in  technical  language,  ao- 
cording  to  established  forms,"  we  cannot  sanction  the  extension 
of  this  habit  to  a  case  in  which  the  clerk  has  made  the  single 
entry  of  ^'judgment,"  and  then,  out  of  court,  fixing  the  lia- 
bilily  of  plaintiff  or  defendant  firom  mere  recollection  as  to  how 
the  judgment  should  be  entered  at  length.  If  the  ^^  judgment  ^ 
had  indicated,  when  placed  on  the  minutes  of  the  court,  for  or 
against  whom  it  should  have  been  entered,  the  recording  clerk 
might,  by  reference  to  the  character  of  llie  action,  have  fol« 
lowed  the  recognized  forms  in  making  the  record  complete. 

It  may  be  said  that  the  record  shows  the  pleas  and  demand 
for  bill  of  particulars  were  withdrawn.  We  can  only  regard 
such  entry  as  the  act  of  the  clerk  in  making  up  the  record. 
The  character  of  the  pleas,  and  the  settled  purpose  of  the 
defendant  to  contest  the  plaintiff's  claim,  as  shown  by  the 
affidavits  of  the  defendant  and  his  attorneys,  forbids  the  idea 
that  the  judgment  was  confessed;  and  there  is  no  evidence  of 
any  order  indicating  the  sum  on  payment  of  which  the  judg- 
ment should  be  released.  Is  this,  therefore,  a  case  within  the 
provisions  of  the  act  of  1787,  chapter  9? 

This  court  has  said,  in  the  case  of  Kemp  v.  Cooky  18  Md.  189 
[79  Am.  Dec.  681]:  '^Iq  deciding  upon  the  application  to  strike 
out  a  judgment  after  the  term  is  past,  for  any  of  the  reasons 
mentioned  in  the  act  of  1787,  the  court  acts  in  the  exercise  of 
its  quasi  equitable  powers,  and  will,  therefore,  properly  consider 
all  the  facta  and  circumstances  of  the  case,  and  require  that 
the  party  making  the  application  shall  appear  to  have  acted  in 
good  faith,  and  with  ordinary  diligence."  '^  Relief  will  not  be 
granted  when  he  has  knowingly  acquiesced  in  the  judgment 
complained  of,  or  has  been  guilty  of  laches  and  unreasonable 
delay  in  seeking  his  remedy." 

In  this  view  of  our  duty,  we  have  examined  the  fstcts  of  the 
entry  of  the  judgment,  and  will  now  consider  the  question 
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whether  the  appellant  has  been  guilty  of  laches  in  making  his 
motion  to  strike  out  the  judgment. 

From  the  period  of  the  entry  of  judgment  to  the  time  when 
the  motion  to  strike  it  out  was  made,  four  terms  of  the  court 
had  intervened,  and  the  coimsel  of  the  appellee  urged  upon 
oar  consideration  that  it  was  the  practice  of  the  clerk  of  the 
superior  court  to  furnish  the  attorneys  practicing  therein  with 
dockets  of  the  respective  terms,  each  docket  containing  the 
trial  calendar;  thus  raising  the  presumption  that  the  appel- 
lant's attorneys  had  an  opportunity  to  know  what  disposition 
had  been  made  of  this  and  their  other  cases. 

But  there  is  no  evidence  whatever  in  the  record  to  show  that 
the  dockets  thus  distributed  were  received  by  the  appellant's 
attorneys,  and  this  presumption  of  notice  is  ftiUy  rebutted  by 
the  affidavits  of  those  gentlemen,  in  which  they  severally  aver 
that  they  only  heard  of  the  judgment  a  few  days  before  the 
motion  to  strike  it  out,  and  to  their  great  surprise;  and  the 
affidavit  of  the  appellant  is  equally  positive  in  this  |Murticular. 

The  judgment  records  of  the  state  are  presumed  to  have 
been  made  up  after  the  most  careful  deliberation;  and  to  per- 
mit them  to  be  altered  or  amended  without  the  most  solemn 
forms  of  proceeding  would  be  contrary  to  law  and  good  policy. 

The  act  of  1787  authorizes  the  correction  of  errors  similar  to 
those  in  this  case,  and  we  feel  well  assured  that  we  are  pro 
moting  the  sanctity  of  judicial  records  by  granting  relief  under 
our  qucLsi  equitable  powers,  and  the  provisions  of  this  act,  when 
such  a  manifest  error  is  presented  for  our  consideration. 

Under  the  circumstances,  the  order  of  the  superior  court 
overruling  the  motion  to  strike  out  must  be  reversed,  the  judg- 
ment stricken  out,  and  the  cause  remanded,  so  that  the  case 
may  be  brought  up  by  regular  continuances,  and  prosecuted 
according  to  the  usual  course. 

Order  reversed,  and  procedendo  awarded. 

Fowxa  OT  OouBT  TO  CoRBSor  OB  Amsnd  RiooKDi  8m  Bm  ▼.  Hoover,  61 
Am.  Deo.  70;  MoUkier  t.  Jwlget  qf  D%$triet  (UmrU  70  Id.  100;  /KoymoMf  ▼. 
.  ^mOi.  71  Id.  468;  Kawp^.  Cook.  79  Id.  681,  and  notes  thereto. 

Thb  PRnrozFAL  oaab  18  Ginp  in  8airkm»  t.  Fwtmm'o  Im,  Co,,  45  Md.  246^ 
to  the  point  that  where  a  judgment  has  been  rendered  several  terms  anterior 
to  the  motion  to  strike  H  oat^  It  wiU  not  be  disturbed  without  clear  and  oon- 
Tinoing  proof  of  fraud,  sorprise,  or  irregularity;  and  In  UTaimsrightr.  Wiikwh 
§on,  62  Id.  148,  to  the  point  that  appeals  may  be  taken  from  refnsab  to  striks 
out  judgments,  as  well  as  from  orders  striking  them  oat;  but  it  was  distin- 
guished in  Jokna  y.  Fritchey,  39  Id.  264»  and  the  oourt  refused  to  strike  out  a 
fudgment  on  the  ground  of  irregularity,  under  the  circumstances  of  the  cast, 
when  tiie  entries  were  mada^  not  in  tiie  coort-room,  but  in  the  derk's  cffios. 
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Haddock  v.  Boston  and  Madth  Bailsoad. 

[•  AXUV.  ML] 

DMLAminoNS  ov  Dboiabed  Mothkr  tbat  mib  Obiui  wmm  Bobw  bdobi 
Masbiaoi^  and  ootroborfttiiig  stetraienti  madt  by  ker  londiiBg  tbe  dr^ 
oniiiitMioM  and  history  of  herlila,  aro  ^"*<— »*»•  IncridMoe  to  prvra 
the  illegitimaoy  of  the  child. 

SriDKzroB  OF  OxinauL  Rsrurinoir  that  Child  was  iLLHainifATi  la  net 
oompetant.  The  admiaaion  of  haanay  to  profa  tfaa  pedigree  of  a  penaa 
ia  reetrioted  to  the  deolaratiooa  of  deoeaeed  pecaooa  who  ware  related  to 
him  by  blood  or  marriage. 

Wbtt  of  entry.  The  demandant  claimed  nnder  her  mother 
Beteej  Frink,  who  was  the  daughter  of  Sarah  Pendergrau,  a 
former  owner  of  the  premises.  At  the  time  of  the  trial,  Sarah 
Pendergrass  and  Betsey  Frink  were  both  dead.  The  demand- 
ant introduced  evidence  to  show  that  they  had  lived  together 
as  mother  and  daughter,  and  that  Sarah  had  said  that  Betsey 
was  her  daughter.  There  was  no  evidence  that  any  one  actu- 
ally knew  of  her  marriage,  or  that  she  lived  with  a  husband. 
The  tenants  offered  to  prove  a  general  reputation  that  Betsey 
was  illegitimate,  but  the  judge  excluded  it.  Sally  Goodrich 
testified  on  behalf  of  the  defendants  that  Sarah  had  often 
spoken  to  her  of  Betsey's  illegitimacy,  and  related  the  history 
of  her  own  life;  that  she  came  to  Uiis  country  in  the  war  of 
the  Revolution,  having  eloped  with  a  man  to  whom  she  was 
never  married;  that  she  afterwards  went  to  live  in  a  family, 
«nd  became  intimate  with  one  of  the  sons,  by  whom  she  be- 
came pregnant  with  Betsey  Frink;  that  the  family  turned 
against  her,  and  she  never  married,  and  hardly  cared  what 
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became  of  her  after  that  The  judge  instmoted  the  jiuy  that 
thej  shotQd  give  no  weight  to  the  declarations  of  the  mother, 
as  testified  to  by  Goodrich,  as  thej  were  incompetent  The 
jury  finmd  tar  the  defendant.  Other  fiu^ts  are  stated  in  the 
opinion. 

H.  Carter^  tost  the  tenants. 

A  SawnderSj  Jr.,  tost  the  demandant. 

By  Court,  Mbtgalf,  J.  The  evidence  which  was  offered  by 
the  demandant  at  the  trial,  to  prove  that  her  mother,  Betsey 
Frink,  was  the  daughter  of  Sarah  Pendergrass,  was  admitted 
without  objection  thereto  by  the  tenants,  and  must  now  be 
supposed  to  have  satisfied  the  jury  of  that  taucL  Assuming 
that  fiu^t,  one  of  the  questions  in  the  case  is,  whether  the  juiy 
were  rightly  instructed  that  the  said  Sarah's  declarations  at 
to  the  ill^gitimaoy  of  the  demandant's  mother  were  inoompe* 
tent  evidence,  to  which  no  weight  should  be  given.  The  court 
are  of  opinion  that  this  instruction  was  wrong. 

If  Sarah  Pendergrass  were  alive  she  would  be  competent,  hi 
the  trial  of  a  case  involving  her  daughter's  legitimacy,  to  tea* 
tify  to  her  illegitimacy,  by  testifying  that  she  (Sanih)  was 
never' lawfully  married:  Saynham  v.  OcmUm^  8  Pick.  298; 
Standen  v.  Edward^  1  Yes.  Jr.  188;  King  v.  Bramley^  6 
Term  Bep.  880.  In  this  last  case,  it  was  said  by  Lord  Kenyon 
that  parents  may  be  called  as  witnesses  to  prove  their  children 
illegitimate  as  well  as  to  prove  them  legitimate.  That  remark 
is  true  when  applied  to  that  case  and  to  the  present  case. 
When  a  witness,  acknowledged  or  proved  to  be  the  parent  of 
a  child  whose  legitimacy  is  in  question,  is  called  to  prove  the 
child's  illegitimacy,  such  vdtness  may  prove  it  by  testifying 
that  he  or  she  was  not  married  before  the  birth  of  the  child. 
But  the  remark  must  be  confined  to  cases  of  children  not  bom 
in  lawful  wedlock.  When  parties  are  lawfully  married,  neither 
of  them  can  be  allowed  totestify  that  the  offspring  of  the  mother 
is  spurious:  Ooodright  v.  Ifoas,  2  Cowp.  592,  by  Lord  Mans- 
field; OanUm  v.  BenOey^  11  Mass.  442,  448;  1  Oreenl.  Ev., 
sees.  258, 844. 

Sarah  Pendergrass  being  dead,  her  declarations  that  her 
daughter  was  illegitimate  were  admissible,  as  proof  of  pedi« 
gree.  This  precise  point  was  adjudged  in  Ooodright  v.  IfoM, 
2  Cowp.  591.  That  was  an  action  of  ejectment,  in  which  the 
only  question  was,  whether  the  lessor  of  the  plaintiff  was  the 
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legitimate  eon  of  Francis  and  Mary  S.^  or  was  bom  of  Mary 
before  ber  marriage  to  Francis.  At  the  trial  the  defendants 
offered  witnesses  to  general  declarations  of  Francis  and  Mary 
(both  deceased),  that  the  plaintiff's  lessor  was  bom  and  pri- 
vately baptized  before  the  marriage;  also,  an  answer  that 
Mary  had  made  to  a  bill  in  chancery,  in  which  she  declared 
that  he  was  bom  before  her  marriage.  Both  of  these  matters 
of  evidence  were  excluded;  but  a  new  trial  was  granted  for 
the  reason  that  they  ought  to  have  been  admitted. 

We  understand,  from  the  concluding  part  of  this  bill  of  ex- 
ceptions, that  the  court,  at  the  suggestion  of  the  demandant's 
counsel,  assented  to  a  change  in  the  instructions  that  had  been 
given,  so  far  as  to  authorize  the  jury  to  take  into  consideratiim 
as  competent  evidence  the  testimony  of  Sarah  Goodrich  to  the 
bare  declarations  of  Sarah  Pendergrass  that  her  daughter  was 
illegitimate,  excluding  from  their  consideration  the  other  parts 
of  her  testimony.  But  this  does  not  relieve  the  demandant's 
case.  For  we  are  of  opinion  that  the  whole  of  her  testimony 
was  competent.  The  whole  of  it  was  received  at  the  trial, 
without  any  objection  from  the  counsel  of  the  demandant, 
until  the  court  had  instructed  the  jury  that  all  of  it  was  in- 
competent, and  to  be  disregarded,  when  the  counsel  inter- 
posed, and  desired  that  only  the  narrative  part  thereof  Should 
be  declared  incompetent..  The  counsel  seems  to  have  thought 
then,  as  we  think  now,  that  the  jury  had  been  misinstracted, 
and  therefore  he  sought  for  such  a  modification  of  the  instruc- 
tions as  might  possibly  prevent  the  tenants  from  obtaining  a 
new  trial,  if  the  jury  diould  find  against  them. 

The  other  question  in  the  case  is,  whether  the  testimony 
offered  by  the  tenants  to  prove  a  general  reputation  that  the 
demandant's  mother  was  an  illegitimate  child  of  Sarah  Pen- 
dergrass was  rightly  excluded.  We  think  it  was.  And  the 
tenants'  counsel  has  not  attempted  to  support  the  exception 
taken  to  its  exclusion. 

The  admission  of  hearsay  to  prove  the  pedigree  of  a  person 
is  restricted  to  the  declarations  of  deceased  persons,  who  were 
related  to  him  by  blood  or  marriage:  1  Oreenl.  Ev.,  sec.  103, 
and  cases  there  collected.  And  *'  reputation,"  says  Le  Blanc, 
J.  (Higham  v.  Ridgway^  10  East,  120),  '4s  no  other  than  the 
hearsay  of  those  who  may  be  supposed  to  have  been  acquainted 
with  the  fact,  handed  down  from  one  to  another." 

Bxceptiims  sustained. 
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BBOLABATICmS  OV  DlOIASXD  MlMBXBS  OF  FaHXLT  ABB  AD1I18IIBLB  AB  TO 

Pbmobbb:  8m  OmnftHrd  ▼.  BtoMmmt  TJ  Am.  Dee.  823;  note  828;  wbere 
•ther  oMee  are  eoUeoted  Bat  the  testimony  of  a  mother  that  her  child 
bom  in  wedlock  was,  nevertheless,  illegitimate^  cannot  be  reeeiTed:  Abingiom 
T.  Dmlmry,  106  Mass.  290;  citing  th«  principal  case. 


Sawteb  v.  Hovby. 

[8  ALUnf,  8tLl 

To  8u8TADf  Bill  dt  Equitt  to  Bxiobx  Died  oh  Qbovhd  of  linRrio^ 
the  proof  that  it  does  not  oonf orm  to  the  oral  contract,  as  understood  by 
the  parties,  mnst  be  entirely  exact  and  satisfactory. 

Bill  to  obtain  a  decree  to  reform  a  deed.  The  opinion 
Btates  the  case. 

/.  C.  PerHnSy  for  the  plamti£b. 

S.  H.  FhUUpSy  for  the  defendant. 

By  Court,  Msbbick,  J.  The  plaintiffs  in  this  suit  seek  to 
obtain  a  decree  to  reform  the  deed  mentioned  in  the  bill  from 
them  to  the  defendant,  on  account  of  an  alleged  mistake  in 
the  description  of  the  land  intended  to  be  conveyed  by  it. 

When,  in  equity,  mistake  of  the  parties  is  expressly  charged 
and  put  in  issue,  equity  will  permit  it  to  be  inquired  into,  and 
upon  strong  satisfactory  proof,  to  be  corrected:  Canedy  v. 
Marcyy  13  Oray,  373.  This  is  the  only  principle  upon  which 
the  bill  can  be  maintained.  The  tsLOt  of  mistake  is  to  be 
distinctly  charged,  and  then  clearly  and  fully  proved.  It  is 
laid  down  as  an  established  rule  that  relief  will  be  granted,  in 
cases  of  written  instruments,  only  where  there  is  a  plain  mis- 
take, clearly  made  out  by  satisfactory  proofs:  1  Story's  Eq. 
Jur.,  sec.  167;  GiUespie  y.  3foon,  2  Johns.  Ch.  585  [7  Am.  Dec. 
659].  And  it  is  a  further  and  very  material  rule  that  the 
court  will  not  afford  its  aid,  or  allow  a  written  instrument  to 
be  affected  by  parol  or  other  extrinsic  evidence,  unless  the 
mistake  is  made  out  according  to  the  understanding  of  both 
parties,  by  proof  that  is  entirely  exact  and  satisfactory: 
Andrews  v.  Essex  Ins.  Co,y  3  Mason,  10.  And  this,  for  the 
paramount  reason  that  otherwise  if  a  deed  should  be  reformed 
and  corrected  upon  proof  of  the  mistake  of  one  of  the  parties, 
the  great  injustice  might  be  done  of  imposing  upon  the  other 
the  consequences  of  a  contract  to  which  he  had  never  assented, 
and  therefore  wholly  against  his  will. 
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Applying  the  role  that  the  written  instrament  must  be 
clearly  prayed  to  vary  flx>m  the  real  contract  between  the 
parties,  as  it  was  nnderstood  by  each  of  them,  to  the  evidence 
produced  at  the  hearing,  we  find  it  impoesible  to  come  to  the 
conclusion  that  the  bill  can  be  maintained.  The  alleged  mis- 
take consists  in  this,  that  the  description  in  the  deed  covers  a 
greater  quantity  of  land  than  was  intended  to  be  conveyed, — 
more  than  the  plaintiffii  meant  to  sell,  and  more  than  it  was 
the  understanding  of  the  defendant  that  he  had  purchased* 
The  grantors  and  the  grantee  were  the  only  material  witnesses 
in  the  case.  The  deed  describes  the  western  boundary  of  the 
land  conveyed  as  a  line  beginning  at  a  x)oint  on  the  highway 
150  feet  from  certain  bars,  ^'  thence  southerly  in  as  straight  a 
line  as  possible  over  the  highest  part  of  said  hill  to  a  large 
white-pine  tree."  Each  of  the  plaintiffs  testified  that,  accord- 
ing to  the  contract,  and  their  distinct  understanding  of  it,  the 
western  boundary  was  to  be  an  absolutely  straight  line  from 
the  point  on  the  highway  to  the  pine-tree  named;  that  they 
sold  and  intended  to  convey  no  land  lying  on  the  west  of  any 
part  of  such  absolutely  straight  line.  And  they  stated  many 
fSacts  and  circumstances  which  occurred  during  the  negoti- 
ation, tending  to  confirm  their  confidence  in  the  accuracy  of 
their  recollection  concerning  this  boundary.  But  the  defend- 
ant testified  with  equal  positiveness  that  in  all  his  negotiations 
with  the  grantors  he  understood  and  explained  to  them  that 
he  must  have  the  whole  of  the  eastern  slope  of  the  hill,  and 
that  he  believed  that  they  so  understood  it.  He  further  testi- 
fied that  he  caused  the  deed  to  be  prepared  according  to  that 
understanding;  that  it  was  then  submitted  to  them  fer  their 
examination  and  approval;  that  they  afterwards  signed  and 
executed  it  in  his  absence,  and  then  returned  it  to  him  with- 
out any  suggestion  that  it  was  in  any  respect  different  from 
the  contract,  or  fit>m  what  they  intended  that  the  description 
in  the  deed  should  be.  He  also  testified  that  after  it  was  de- 
livered to  him,  and  after  he  came  into  possession  of  the  land, 
he  entered  upon  that  jwrtion  of  it  which  is  included  within 
the  lines  which  are  the  subject  of  controversy,  and  blasted  a 
large  quantity  of  stone  there  without  any  objection  from  them; 
and  that  he  never  knew  that  there  was  any  misunderstanding 
about  the  line  until  about  ten  years  after  he  came  into  posses- 
sion of  the  land  under  the  deed. 

This  evidence  is  conflicting.  All  the  witnesses  are  admitted 
to  be  persons  of  business,  of  intelligence,  and  respectability. 
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Neither  party  has  made  any  snggestion  against  the  general 
reputation  of  the  other  as  credible  witnesses.  The  conflict  in 
their  statements  can  be  accounted  for  only  upon  the  supposi- 
tion that  there  was,  originally,  a  serious  misunderstanding 
between  them,  or  that  on  one  side  or  the  other  there  is  a  mis- 
rec(dlection  of  what  actually  occurred  during  the  previous 
negotiation  and  at  the  time  of  the  consummation  of  their  bar^ 
gain,  by  the  execution  and' delivery  of  the  deed.  Upon  either 
supposition,  the  result  is  the  same.  For,  if  i)arties  understand 
an  agreement  difflarentlyi  and  neither  of  them  makes  known  to 
the  other  his  construction  of  it,  and  it  is  afterwards  reduced  to 
writing  and  duly  executed,  they  are  both  bound,  in  equity  as 
well  as  at  law,  by  the  terms  of  the  written  instrument,  which' 
in  such  cases  is  to  beconstrued  by  the  court:  Miller  v.  Lord^ 
11  Pick.  24.  And  as  to  the  fSact  itself,  it  cannot  be  said  to  be 
plainly  and  clearly  proved  that  the  alleged  mistake  actually 
occurred,  while  all  the  evidence  relating  to  the  question  is 
conflicting  and  contradictory.  There  is  nothing  which  can  be 
said  to  be  absolutely  certain  concerning  the  transaction  except 
what  is  written  in  the  deed. 

The  case,  therefore,  which  the  plaintiffii  are  required  by  the 
rules  and  principles  of  law  applicable  to  such  subjects  to 
establish,  in  order  to  entitle  themselves  to  relief  has  not  been 
shown  by  that  degree  and  amount  of  evidence  without  which 
the  written  instrument  must  be  regarded  as  the  conclusive 
statement  and  exposition  of  the  contract  between  the  parties; 
and  the  bill  must  accordingly  be  dismissed. 

PowiB  OF  BqiuiTr  to  Bdobm  Dnss  ^jn>  OoMTEAoni:  Sm  Tkompmm  t. 
MahhaH  76  Am.  Deo.  828;  note  882;  Dumkam  r.  OhaOam^  78  Id.  228»  note 
SS5}  PfiMT.  OuU$,  74  Id.  58;  note  68;  Chter  t.  CaUiweO,  68  Id.  658,  note 
660;  MeSOdeny  t.  Skipky,  66  Id.  708;  note  706;  Xettenidor/er  t.  DmI^,  55 
Id.  187»  note  141,  where  other  ceeee  are  oolleoted.  The  mieteke  for  which 
6q[iiit7  will  reform  a  oontreot  nmct  be  a  mietike  of  both  pertiee,  and  nmst  be 
■boat  the  Tory  aabject  of  the  eontraot:  Sioekbridge  Iron  0(k  t.  ITudmm  Iron 
Cbw,  102  Mali.  48;  Clarik  t.  Biggku,  132  Id.  600;  both  oitmg  the  principal 
eaae.  It  mnet  i^pear  beyond  a  reaaooable  doubt  that  the  preoiae  terme  of 
the  oontract  had  been  orally  agreed  npon  the  between  partiee,  and  that  the 
written  instnunent  afterwards  signed  fails  to  be^  as  it  was  intended,  an  eze> 
eatiiiii  of  the  prerioas  agreement^  bat  expresses  a  diffsfsiit  oontraot;  and  that 
this  is  the  result  of  nmtaal  mistake:  0€rmmAnitHeimlM.Oa>r.I)mfk,lZk 
U.  817,  also  oitmg  the  principal  ^ 
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SlLYBB   V.   FbAZIBB. 

lA&n  Btatwmektb  PummaH  Ko  Oausi  or  AonoVy  if  Hmj  Nbte  to  mat* 
tan  oonoondng  which  the  penon  to  whom  the^r  wo  madbf  bj  tho  me  of 
ordinftiy  care  mud  attention,  can  obtain  foil  and  aoeorate  information. 
And  therefore  the  owner  of  land  who  haa  diieoted  his  agent  to  erect  a 
house  at  a  partioalar  place  on  it  cannot  maintain  an  action  againat  a 
third  peraon  who  by  false  representations  aa  to  the  tme  boondary  line  of 
the  land  has  induced  anch  agent  in  the  owner's  absence  to  oect  the 
honse  at  a  different  place. 

WVMBM   Loss  OB  InJITBT    GOMFLACfXD    OV  IS  KOT  DotSCTT  AND    ImMBDIATI 

B18ULT  of  the  defendant's  wrongful  act»  no  action  can  be  maintained. 

ToBT.  The  first  count  was  in  trespass.  The  second  coont 
was  in  these  words:  ''The  plainti£f  also  says  that  he  em- 
ployed a  carpenter,  one  Ira  P.  Brown  of  said  Lynn,  to  pre- 
pare or  cause  to  be  prepared  a  spot  which  was  designated  by 
the  plaintiff,  to  dig  and  finish  a  cellar,  and  to  erect  and  finish 
a  dwelling-house  thereon,  on  the  plaintiff's  land  in  said  Lynn, 
for  and  on  account  of  the  plaintiff*;  that  the  plaintiff  shortly 
afterwards  went  on  a  voyage  to  sea;  that  while  so  absent  at 
■ea,  the  said  Brown,  acting  for  the  plaintiff,  prepared  the  spot 
designated,  caused  a  cellar  to  be  dug  and  stoned  up,  and  when 
he  was  about  placing  the  dwelling-house  thereon  the  defend- 
ant falsely  represented  to  the  said  Brown  that  the  true  divis- 
ion line  between  the  land  of  plaintiff,  on  which  said  cellar 
was  dug,  and  that  of  the  adjoining  owner,  which  was  either 
the  defendant's  or  had  just  been  sold  by  him  to  one  Hatch, 
ran  about  a  foot  nearer  to  the  said  cellar  than  it  did  in  point 
of  fact,  and  that  the  said  house  when  built  thereon  would 
encroach  upon  the  adjoining  premises  of  defendant  or  bis 
grantee,  though  the  defendant  knew  at  the  time  that  the  said 
line  did  not  run  as  represented  by  him,  but  did  run  at  a  suffi- 
cient distance  from  said  cellar  to  avoid  any  encroachment  by 
the  house  to  be  erected  thereon  upon  the  said  adjoining  land; 
and  the  defendant,  lowing  of  the  absence  of  the  plaintiff, 
and  taking  advantage  thereof,  intended  by  said  representa- 
tions to  induce  and  did  induce  the  said  Brown,  the  plaintiff^s 
agent,  to  abandon  the  said  6})ot  on  which  he  was  directed  by 
the  plaintiff  to  erect  the  said  dwelling-house,  and  to  fill  up 
the  cellar  he  had  dug,  and  to  place  the  said  dwelling-houee 
upon  another  more  inconvenient  and  far  less  favorable  part  of 
the  plaintiff's  land;  and  the  said  Brown  did  so  act  and  change 
the  location  of  said  house  by  reason  of  the  said  representa- 
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tkms  of  the  defendant,  to  the  great  damage  and  iigory  of  the 
plaintiff."  On  the  trial,  the  judge  ruled  that  no  cause  of 
action  was  set  out  in  the  second  count,  and  declined  to  admit 
any  evidence  under  it. 

/.  C  PerkifiBy  for  the  plaintiff. 
W.  Howlandf  for  the  defendant. 

By  Court,  Bioelow,  O.  J.  No  cause  of  action  is  set  out  in 
the  second  count  of  the  declaration.  Putting  aside  all  other 
difEioultiee  in  the  way  of  sustaining  the  plaintiff's  case  on  the 
fects  alleged,  it  appears  to  us  that  there  are  two  obvious  and 
insurmountable  obstacles  to  the  maintenance  of  the  action. 
The  first  is,  that  the  subject-matter  of  the  alleged  false  repre- 
sentations is  one  concerning  which  it  must  be  presumed,  in 
the  absence  of  averments  to  the  contrary,  that  the  plaintiff 
and  his  agent  had  ample  opportunily,  by  the  use  of  due  care 
and  diligence,  of  obtaining  information  and  discovering  the 
exact  truth.  It  is  not  alleged  that  the  boundaries  of  the 
plaintiff's  land  were  peculiarly  within  the  knowledge  of  the  de- 
fendant, or  difficult  of  being  ascertained  by  the  use  of  means 
within  .the  reach  of  the  plaintiff's  agent  to  whom  the  state- 
ments of  the  defendant  were  made,  if  he  had  exercised  ordinary 
vigilance.  The  presumption  is  certainly  a  reasonable  one 
than  an  owner  of  land,  by  reference  to  his  title  deed,  or  his 
agent  in  his  absence,  by  a  recourse  to  the  record,  can  readily 
ascertain  its  true  description  and  boundaries,  and  apply  them 
by  the  most  simple  metiiod  to  the  earth's  surface  so  as  to  fix 
with  certainty  the  extent  of  his  title.  If  he  or  his  agent  omits 
these  ordinary  precautions  and  relies  on  the  statements  of 
others,  by  which  he  is  deceived  or  misled,  no  action  can  be 
maintained  for  any  loss  or  injury  which  may  follow.  Such  a 
case  comes  within  the  principle  that  false  statements  furnish 
no  cause  of  action,  if  they  relate  to  matters  concerning  which 
the  persons  to  whom  they  are  made,  by  the  use  of  ordinary 
care  and  attention,  can  obtain  full  and  accurate  information. 
The  law  will  not  relieve  those  who  suffer  damages  by  reason 
of  their  own  negligence  or  folly.  It  is  on  this  ground  that  no 
action  will  lie  to  recover  damages  for  representations  concern- 
ing the  value  of  property  which  is  the  subject  of  sale,  or  in 
relation  to  its  qualities  or  characteristics,  when  they  are  open 
to  the  vendee,  and  can  be  readily  discovered  by  inspection  or 
examination:  Nawlan  v.  Cain,  3  Allen,  263,  264. 
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The  ottier  olijadioQ  to  the  maintenanoe  of  the  aotkm  is,  that 
the  alleged  loss  or  faijniy  Buffered  hj  the  plaintiff  is  not  the 
direct  and  immediate  result  of  the  defendant's  wrongful  act 
Stripped  of  its  technical  language,  the  declaration  charges 
only  that  the  agent  employed  hy  the  plaintiff  to  do  a  certain 
piece  of  work  disobeyed  the  orders  of  his  principal,  and  was 
induced  to  do  so  by  the  false  statements  of  the  defendant. 
In  other  words,  the  plaintiff  alleges  that  his  agent  violated 
his  duty  and  thereby  did  him  an  injury,  and  seeks  to  recover 
damages  therefor  by  an  action  against  a  third  person,  on  the 
ground  that  he  induced  the  agent  by  fiedse  statements  to  go 
contrary  to  the  orders  of  his  principal.  Such  an  action  is, 
we  believe,  without  precedent.  The  immediate  cause  of  in- 
jury  and  loss  to  the  plaintiff  is  the  breach  of  duty  of  his 
agent.  This  is  the  proximate  cause  of  damage.  The  motives 
or  inducements  which  operated  to  cause  the  agent  to  do  an 
unauthorized  act  are  too  remote  to  furnish  a  good  ground  of 
action  to  the  plaintiff.  The  difficulty  is  not  that  there  is  a 
want  of  privity  between  the  parties.  No  such  element  is 
essential  to  enable  a  party  iigured  to  recover  damages  occa- 
sioned by  a  tort.  It  is  sufficient,  in  support  of  an  action  fiir 
deceit,  to  show  that  the  false  statement  was  made  with  a 
knowledge  that  it  was  to  be  acted  on  by  the  party  injured, 
and  that  the  act  produces  damage,  although  the  representa- 
tion was  made  to  an  intermediate  person.  This  is  settled  by 
the  leading  case  of  Langridge  v.  Levy^  2  Mees.  A  W.  519; 
S.  C,  4  Id.  837;  and  other  cases  of  a  similar  nature  which 
have  followed  it.  In  such  case,  the  damage  is  the  direct  and 
immediate  result  of  the  fraud.  But  in  the  case  at  bar,  the 
damage  which  the  plaintiff  has  sustained  is  only  the  remote 
and  consequential  result  of  the  alleged  false  statement  of  the 
defendant. 

Exceptions  overruled. 

Fikisa  BaPBBsiKTATioini  will  vot  Atoid  Oomtbioi;  if  mch  par^  to  il 
bad  equal  meant  of  aaoertaining  the  faote:  See  B^  t.  Myermm,  77  Am.  Deo. 
142;  note  144»  where  other  eaaee  are  odlleoted;  FtiUon  t.  ^ood;  76  Id.  66< 
note  672. 

KiTUHAL,  Pbo2I1iat%  akd  laoAL  BvuxoB  are  aU  that  damagee  oan  be 
reoorered  for:  See  PaU^  ▼.  CfUy  qf  Coninptfns  S6  Am.  Dee.  ISS^  note  ISl, 
where  other  eaaee  are  oolleoted. 

Thb  noHGiFALCASB  18  DiBiDreuiBBiD  fai  if ov  ▼•  Wmki%  Unim  Ttkgrofk 
Ok,  112  liaaa.  05. 
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TOWBB  t;.  PbBSIDENT,  D1BBOTOBS9  AKD  GOHPANT 

OP  Applbton  Bane. 

rS.ALUV,  887.] 

OwvBfc  ov  Bahk  Biiab»  Inoapablb  ov  buno  DnmNOUisBED  from  other 
■fanflar  ISHm,  oumot  nwintftin  an  aotum  agahurt  the  bank  that  isnied 
tfaonit  wgoamfBNlj  etroomstantial  eridenoe  ^t  thty  hvre  been^deftroyed, 
and  th»  tender  of  a  bond  of  indemnity. 

Contract  to  recover  the  amount  of  sundry  bank  bills  issued, 
by  the  defendant,  and  alleged  to  have  been  destroyed  by  fire, 
llie  evidence  tended  to  show  that  the  plaintiff  left  the  bills  in 
his  trunk  in  a  house  in  Chicago,  which  was  burnt  within  an 
hour  afterwards,  and  that  no  person  entered  the  room  after  he 
left  it,  and  that  the  trunk  and  its  contents  were  burnt  with  the 
house.  The  judge  instructed  the  jtiry  that  if  the  plaintiff  was 
the  owner  of  the  bills,  and  they  were  destrc^yed  by  fire,  and 
the  plaintiff  notified  tl^  defendants  and  demanded  tiie  amount 
fheraof^  and  tendered  a  bond  of  indemnity,  he  was  entitled  to 
recover.    The  jury  found  for  the  plaintiff. 

D.  8.  and  O.  F.  RiehardBoriy  for  the  defendants. 

T.  WentvH>Hh  and  T.  Peanonj  fer  the  plaintiff. 

By  Court,  Hoab,  J.  The  reasons  upon  which  it  has  been 
held  that  the  owner  of  a  negotiable  promissory  note,  which  is 
lost  or  destroyed,  may  maintain  an  action  upon  it  against  the 
maker,  although  it  may  have  been  indorsed  in  blank,  and 
therefore  made  transferable  by  delivery,  were  stated  in  the 
case  of  Fale$  v.  RusseU^  16  Pick.  816.  The  general  doctrine  is, 
that  where  a  writing  is  evidence  of  a  contract,  the  loss  or 
desCruction  of  the  writing  does  not  destroy  the  cause  of  action, 
and  that  secondary  evidence  of  the  contract  is  admissible. 
The  objection  to  the  application  of  this  doctrine  to  the  case  of 
a  negotiable  bill  or  note,  payable  to  bearer,  or  payable  to  order 
and  indorsed  in  blank,  is  given  in  Hansard  v.  Bobinsonf  7 
Bam.  A  C.  90.  Lord  Tenterden  there  says:  ^'The  general  rule 
of  the  English  law  does  not  allow  a  suit  by  the  assignee  of  a 
chose  in  action.  The  custom  of  merchants,  considered  as  part 
of  the  law,  furnishes,  in  this  case,  an  exception  to  the  general 
rule.  What,  then,  is  the  custom  in  this  respect?  It  is  that 
the  holder  of  the  bill  shall  present  the  instrument  at  its 
maturity  to  the  acceptor,  demand  payment  of  its  amount,  and 
upon  receipt  of  the  money  deliver  up  the  bill.  The  acceptor, 
paying  the  bill,  has  a  right  to  the  possession  of  the  instrument 
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for  his  own  Becurity,  and  as  his  Toucher  and  discharge  pro 
tanto  in  his  account  with  the  drawer.  If,  upon  an  ofTer  of 
payment,  the  holder  should  refuse  to  deliver  up  the  bill,  can 
it  be  doubted,  that  the  acceptor  might  retract  his  offer  or  retain 
his  money?"  This  was  the  case  of  an  indorsee  against  the 
acceptor  of  a  lost  bill  of  exchange;  and  the  judgment  of  the 
court  was,  that  the  plaintiff's  only  remedy  was  in  equity, 
where  the  couvt  could  provide  for  an  adequate  indemnity  to 
the  defendant  as  a  condition  of  payment  And  such  has  been 
the  rule  in  England  in  the  case  of  lost  notes,  until  it  was 
modified  by  statute.  The  statute  of  9  &  10  Wm.  m.,  c.  17, 
sec.  3,  provided  in  the  case  of  inland  bills  expressed  to  be  for 
value  received,  and  payable  after  date,  ''that  in  case  any  such 
inland  bill  or  bills  of  exchange  shall  happen  to  be  lost  or 
miscarried  within  the  time  before  limited  for  payment  of  the 
same,  then  the  drawer  of  the  said  bill  or  bills  is,  and  shall  be, 
obliged  to  give  another  bill  of  the  same  tenor  with  those  first 
given;  the  person  or  persons  to  whom  they  are  and  shall  be 
so  delivered  giving  security,  if  demanded,  to  the  said  drawer, 
to  indemnify  him,"  etc.  The  statute  of  17  &  18  Vict.,  c.  126, 
sec.  87,  contains  the  more  extensive  provision  that,  ''in  case  of 
any  action  founded  upon  a  bill  of  exchange,  or  other  negotiable 
instrument,  it  shall  be  lawful  for  the  court  or  a  judge  to  order 
that  the  loss  of  such  instrument  shall  not  be  set  up,  provided 
an  indemnity  is  given  to  the  satisfSEUition  of  the  court  or  judge, 
or  a  master,  against  the  claims  of  any  other  person  upon  such 
negotiable  instrument." 

But  without  any  statute  provision,  the  case  of  Fales  v.  Rua^ 
uUy  16  Pick.  315,  is  an  authority  to  show  that  in  this  com- 
monwealth the  plaintiff,  in  the  case  of  a  note  lost  or  destroyed, 
will  not  be  required  to  resort  to  a  court  of  chancery  for  a  rem- 
edy; but  that  a  court  of  law,  while  it  fully  recognizes  the 
right  of  the  defendant  to  the  security  which  the  production 
and  giving  up  of  the  negotiable  instrument  declared  on  would 
afford,  has  authority  to  prescribe  an  equivalent  security,  by  a 
sufficient  and  reasonable  indemnity:  Almy  v.  Reed,  10  Cush. 
421.  It  has  been  held  otherwise  in  New  York:  Rowley  v.  BaUy 
8  Cow.  303  [15  Am.  Dec.  266]. 

Whether  the  same  rule  is  applicable  to  bank  notes,  intended 
to  circulate,  and  actually  circulated  as  currency,  is  the  ques- 
tion presented  by  the  case  at  bar;  and  we  believe  it  has  never 
been  decided  in  this  commonwealth.  Although  a  bank  note 
is  the  promissory  note  of  a  corporation,  it  differs  in  some  im- 
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portant  respects  from  other  promisBOiy  notes.  It  is  intended 
not  merely  as  the  evidence  of  a  single  contract,  to  become 
worthless  when  that  contract  is  performed,  but  to  be  issued 
repeatedly,  and  to  pass  from  hand  to  hand  with  the  utmost 
freedom.  They  are  commonly  made  upon  paper  of  a  peculiar 
quality,  embelUshed  and  distinguished  by  vignettes  and  other 
ornamental  engraving;  and  are  of  some  value  to  the  bank 
which  issues  them.  In  People  v.  WUey^  8  Hill,  194,  it  was 
held  that  bank  notes  prepared  for  issue,  but  still  in  ilie  pos- 
session of  the  bank,  were  the  subject  of  larceny.  It  was  said 
by  Mr.  Justice  Wilde,  in  HiriBdale  v.  Lamed,  16  Mass.  68,  that 
^' there  can  be  no  great  doubt  that  the  statute  of  limitations  is 
not  applicable  to  demands  on  bank  notes,  where  the  action  is 
brought  against  the  corporation;  because  the  circulation  of 
such  notes  is  daily  renewed;  and  because  lapse  of  time  is  no 
presumption  of  payment,  these  notes  never  being  paid,  unless 
given  up  by  the  holder  at  the  time  of  payment."  This  was  so 
fixed  by  statute  afterward:  R.  S.,  c.  120,  sec.  4.  Whether  pay- 
ment can  be  enforced  without  a  previous  demand  at  the  bank, 
if  no  place  of  payment  be  stipulated  in  the  note,  is  a  question 
which  we  believe  has  never  been  determined  in  this  common- 
wealth. In  Maine,  it  has  been  decided  that  they  do  not  differ 
in  this  respect  from  other  promissory  notes  payable  on  de- 
mand, and  that  the  commencement  of  the  action  is  a  suffi- 
cient demand:  Bryant  v.  Damariseotta  Bank,  18  Me.  240. 
The  same  opinion  was  given  in  the  supreme  court  of  New  York 
by  Woodworth,  J.,  in  Bank  of  Niagara  v.  McCraekenj  18  Johns. 
493;  but  in  Jefferson  County  Bank  v.  Chapman,  19  Id.  322,  the 
same  judge  observed  that  this  was  only  his  individual  opinion, 
and  was  not  decided  by  the  court.  In  Haxtwn  v.  Bishop,  3 
Wend.  21,  Chief  Justice  Savage  expressed  the  same  opinion; 
but  the  point  was  not  essential  to  the  decision  of  the  case. 

Some  implication  that  the  legislature  regard  the  right  of  a 
bank  to  the  possession  of  its  bills,  as  a  condition  of  paying 
them,  to  be  different  from  that  of  the  maker  of  an  ordinary 
promissory  note,  may,  perhaps,  be  found  in  the  provision  in 
statutes  of  1859,  c.  116,  sec.  1,  "  that  banks  may  replevy  their 
bills  upon  payment  or  tender  of  the  amount  due  upon  them  ": 
Oen.  Stats.,  c.  57,  sec.  65.  And  a  similar  inference  might  be 
drawn  from  the  provision  that  banks  shall  be  subject  to  a 
penalty  for  not  paying  bills  presented  at  their  banking-house 
in  business  hours;  as  if  this  were  regarded  as  the  breach  of  the 
contract  with  the  bill-holders:  Gkn.  Stats.,  c.  57,  sec.  59. 
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The  case  of  Bimdale  ▼.  Bank  of  Orange,  6  Wend.  878,  was 
an  action  to  leoover  upon  bank  notes  which  had  been  cut  in 
two  for  the  purpose  of  transmission  through  the  mail,  and  one 
half  of  them  lost.  The  plaintiff  was  allowed  to  recover,  on  the 
ground  that  by  severing  the  notes  their  negotiability  was  de- 
stroyed. But  Mr.  Justice  Marcy  took  a  distinction  between 
the  loss  and  the  destruction  of  a  note,  and  said:  ^^  If  the  owner 
of  a  bill  loees  it,  be  cannot  recover;  but  if  he  can  prove  that  it 
is  actually  destroyed,  he  may.'' 

In  BuUet  v.  Bank  of  Pefmsylvaniay  2  Wash.  0.  C.  172,  a 
similar  decision  was  given  by  Mr.  Justice  Washington;  and 
again,  upon  a  very  full  discussion,  in  MartinY.  Bank  of  Umted 
Statesj  4  Id.  258.  In  each  of  the  two  latter  cases,  no  distinc- 
tion is  made  between  a  bank  note  and  any  other  promissory 
note  payable  to  bearer;  but  the  general  principle  is  asserted: 
1.  That  the  note  is  only  the  evidence  of  the  contract,  the  loea 
or  destruction  of  which  may  be  supplied  by  secondary  evi- 
dence; and  2.  That  if  upon  any  other  ground  than  fraud  or 
peijury  the  maker  might  be  subject  to  be  twice  charged,  the 
filaintiff  should  not  be  allowed  to  recover,  except  upon  furnish- 
ing  an  adequate  indemnity, — which  could  only  be  provided 
by  a  court  of  equity. 

But  aside  from  any  specific  distinction  applicable  to  all  bank 
bills  issued  as  currency,  there  is  a  difficulty  in  the  plaintiff's 
case  as  presented  upon  the  facts  reported.  The  evidence  of 
the  destruction  of  the  bills  is  merely  droumstantial,  and  not 
positive.  Upon  the  doctrine  of  Fales  v.  RuisM,  16  Pick.  316, 
the  plaintiff,  by  his  own  negligence  or  misfortune,  is  unable  to 
do  what  it  was  the  right  of  the  defendants  to  require,  for  their 
own  security,  namely,  to  give  up  the  bills  when  paid.  If  the 
bills  were  shown  to  be  actually  destroyed,  beyond  all  question 
or  controversy,  the  case  might  be  different;  as,  for  instance,  if 
the  destruction  wero  admitted  by  the  pleadings.  But  upon 
the  mero  preponderance  of  proof^  which  is  sufficient  to  author- 
ize a  jury  to  find  a  fact  in  issue,  we  think  it  is  not  to  be  as- 
sumed conclusively  that  the  bills  aro  destroyed,  inthout  further 
provision  for  the  defendants'  security  against  their  reappear- 
ance. I^  then,  it  is  sought  to  provide  this  security  by  a  bond 
of  indemnity,  how  can  such  a  bond  be  given?  Thero  is  noth- 
ing to  distinguish  or  identify  the  bills  which  the  plaintiff  says 
have  been  destroyed.  Against  a  second  payment  of  what  bills 
are  the  defendants  to  be  indemnified?  How  oould  they  show 
that  any  bills  already  redeemed,  or  hereafter  to  be  redeemed^ 
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were  or  were  not  the  bills  in  question?  Clearly  there  cotild  be 
no  mode  of  determining  the  fact,  xmtil  their  whole  circulation 
of  bills  of  the  same  denomination  should  be  called  in.  But 
suppose  that  several  parties  should  sue  upon  bills  alleged  to 
have  been  destroyed,  and  should  recover,  each  giving  a  bond 
of  indemnity.  If  it  should  afterward  appear  that  all  the  bills 
had  not  been  destroyed,  ux)on  which  bond  would  the  defend- 
ants have  a  remedy? 

The  answer  given  to  this  objection  by  the  plaintiff's  counsel 
is,  that  the  defendants  issue  bills  in  such  form  as  they  choose, 
and  that  the  plaintiff  should  not  be  prejudiced  because  they 
are  issued  in  such  a  fiorm  as  not  to  be  distinguished  from  each 
other.  But  this  is  not  a  satisfieu^ry  answer.  The  defendants 
have  not  contracted  to  redeem  their  bills,  except  upon  their 
production  and  delivery;  and  it  is  the  negligence  or  misfortune 
of  the  plaintiff  that  they  cannot  be  produced.  The  plaintiff  is 
then  bound  to  furnish  an  equivalent, — to  put  the  defendants  in 
as  good  a  condition  as  if  the  bills  were  produced.  If  he  can- 
not do  this,  he  has  no  right  to  shift  the  consequences  of  the 
loss  upon  a  party  in  no  wise  answerable  fiyrit.  It  is  deserving 
of  consideration,  also,  that  the  defendants  do  not  stand  upon 
any  equality  mih  the  plaintiff  in  the  trial  of  the  question 
whether  the  bills  are  really  destroyed.  The  plaintiff  is  a  com- 
petent witness  for  himself;  and  the  production  by  the  defend- 
ants of  any  number  of  bills  exactly  like  those  said  to  be 
destroyed  would  be  no  defense,  unless  the  whole  issue  of  such 
bills  were  accounted  for. 

Upon  the  whole  matter,  the  coturt  are  of  opinion  that  to  per- 
mit a  plaintiff  to  recover  upon  such  proof  as  this  case  presents, 
upon  bills  circulating  as  currency,  and  available  to  any  one 
taking  them  bona  fidcy  without  such  means  of  distinguishing 
the  particular  bills  as  would  admit  of  an  adequate  indemnity, 
would  open  a  inde  door  to  fraud,  would  be  incompatible  with 
the  reasonable  security  and  rights  of  the  defendants,  and  is 
not  required  by  law. 

Exceptions  sustained.        

DiaxBOfTSD  Bank  Koxi^  wanr  Bacx>vaBr  lur  be  Had  ovt  8m  note  te 
N^moHopeDdawimreBriigeCh,  r.  Perry,  02  Anu  Dee.  460;  note  to  Mdwafd» 
T.jrd&^18Id.482.  In  Momr.B€mk<^Bwrtingion,  16  Id.  eOi,  it  inmd^ 
eided  thai  if  beak  notee  are  deet«^yed,  the  owner  may  reoorer  their  amoont 
in  an  aotioa  at  law. 

Aonov  AT  Law  on  Loot  FsomasoRr  Kon  mat  be  MAnrrAnrsD  when- 
ever  a  bond  of  indemnity  will  aflbgd  a  complete  proteotioii  to  the  def endantt 
ftefeT.  StamUth, 4  Allen,  481;  a  O.,  pott,  p.  712;  JlieOrtgory  t.  McCfregonh 
107  Mate.  647;  TWdbtrr.  TVidbn  119 Id.  81.  aO eiting the  prinoipal cMi^ 
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Hbland  V.  City  op  Lowell. 

[S  ALUM,  4m.] 

TnuMOAjn  of  Oitt  Who  wab  Dbitiivo  at-  Rati  Fabom  tbax  Walk» 
in  TJolfttion  of  a  dty  ordmanoe,  over  a  bridge  which  the  dty  mm  bound 
to  keep  in  repair,  at  the  time  when  he  receiTed  an  injnry  by  reason  of  a 
defect  in  the  bridge^  cannot  maintain  an  action  against  the  city  for  dam* 
ages,  althoogh  he  was  ignorant  of  the  existence  of  the  ordinance. 

OKDaAXOEWmoB  MirvioiFAL  CkiBFORATioir  u  AuTHOKmD  TO  ICakb  is  as 
binding  npon  its  members  and  all  other  persons  as  any  statute  or  other 
law  of  the  commonwealth,  whether  they  have  knowledge  of  its  ^""^tfiK^ 
or  not 

Wkbt  PLADrmF's  Owv  CJvlawfdl  Act  Oovoubs  m  Oauiiho  Daxaob  oI 
which  he  complains,  he  cinnoi  recover  condensation  for  soeh  damage. 

QmnoH  wajTHBE  PLAinTnnr  was  Intoxigatbd  ox  vor  wmnr  DsiTora 
ACBOSB  Bbidos  at  a  rate  faster  than  a  walk,  in  violatioa  of  a  city  ordi- 
nance, is  immaterial.  In  an  action  against  the  city  to  reoover  damages  for 
an  injnry  receiTed  by  him  by  reason  of  a  defect  in  the  bridge. 

ToBT  to  recover  damages  sustained  by  reason  of  a  deCBCtiTe 
bridge  which  the  defendant  was  bound  to  keep  in  repair.  The 
plaintiff  introduced  evidence  tending  to  prove  that  while  driv- 
ing over  the  bridge  at  a  rate  no  faster  than  a  walk,  his  horse 
stepped  into  a  hole  in  the  floor  and  fell,  whereby  the  plaintiff 
was  thrown  forward  and  injured.  The  defendant  then  intro- 
duced evidence  tendinjg  to  show  that  at  the  time  he  received 
the  injury  the  plaintiff  was  intoxicated,  and  was  driving  over 
the  bridge  at  a  rate  faster  than  a  walk,  in  violation  of  a  city 
ordinance.  To  rebut  the  evidence  of  intoxication,  the  plaintiff 
offered  evidence  of  his  general  character  at  that  time  as  a  sober 
and  temperate  man.  The  judge  rejected  the  evidence,  and 
ruled  that  if  the  plaintiff  was  driving  at  a  rate  fieuster  than  a 
walk,  in  violation  of  the  city  ordinance,  at  the  time  of  receiv- 
ing the  injury,  he  could  not  recover,  although  he  was  using 
due  care  in  otiier  respects.    The  jury  ifound  Sot  the  defendant 

W.  P.  Webster,  for  the  plaintiff. 

A.  R.  Browuj  for  the  defendant. 

By  Court,  Metcalf,  J.  The  jury  were  rightly  Instrqoted 
that  if  the  plaintiff,  when  the  accident  happened,  was  driving 
his  horse  across  the  bridge  at  a  rate  faster  than  a  walk,  he  was 
not  entitled  to  recover.  A  by-law  or  ordinance  which  a  corpo- 
ration is  authorised  to  make  is  as  binding  on  its  members,  and 
all  other  persons,  as  any  statute,  or  other  law  of  the  common- 
wealth: C<ymmonw€(dthy.Warce9terjSFick.462;  VandineyPetif 
iianer,  6  Id.  187  [17  Am.  Deo.  851];  Angell  A  Ames  on  Ck>rp0i 
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rationSy  7ih  ed.,  sec.  325;  Grant  on  CorporationB,  77.  And  the 
plaintiff  does  not  deny  the  authority  of  the  defendants  to  make 
the  ordinance  in  question.  But  he  denies  that  he  was  bound 
by  it,  unless  he  had  knowledge  of  its  existence;  which  knowl- 
edge  the  case  does  not  show  that  he  had.  This  positiim  canr 
not  be  maintained.  The  plaintiff  was  bound  to  take  notice  of 
the  ordinance, — especially  as  it  appears  by  his  writ  that  he 
was  an  inhabitant  of  Lowell;  and  if  he  had  been  sued  for  the 
penalty  for  violating 'it,  it  would  not  have  been  necessary  to 
allege  notice  in  the  declaration:  Grant  on  Corporations,  vbi 
ftfpm;  Pierce  y.  Bartrum^  Cowp.  270;  James  ▼.  Tutneyj  Cro. 
Car.  498;  Maeter  eU.  of  BuUhere'  Co.  y.  BuOock^  8  Bos.  A  P. 
442. 

It  was  said  by  the  coturt  in  Woreeeter  y.  Eseez  Merrimaek 
Bridge  Corp.,  7  Gray,  469,  that  if  the  plaintiff  in  that  case  was, 
at  the  time  of  the  accident,  violating  a  public  statute,  or  a  by- 
law of  which  he  had  actual  or  constructiye  notice,  he  could 
not  recover  damages  for  the  accident.  And  it  is  the  established 
law  that  when  a  plaintiff's  own  unlawful  act  concurs  in  caus- 
ing the  damage  that  he  complains  of^  he  cannot  recover  compen- 
sation for  such  damage:  Boeuforth  v.  Inhabitants  of  Swansey^  10 
Met  363  [43  Am.  Dec.  441].  The  question,  therefore,  whether 
the  plaintiff  was,  or  was  not,  intoxicated  when  driving  across 
the  bridge,  was  immaterial;  and  so  the  judge  treated  it  in  his 
instruction  to  the  jury.  But  if  it  had  been  material,  the  evi« 
dence  which  was  offered,  that  his  general  character  was  that 
of  a  temperate  and  sober  man,  would  have  been  inadmissible: 
Commonwealth  v.  Woreeeter,  3  Pick.  462;  Tewney  v.  TSuOe^  1 
Allen,  185. 

Exceptions  overruled. 

LmnsuauBM  mat  Dsuoin  to  Muitiqipal  OospoEATioim  Fown  io 
Enact  Orddtanob  which  will  have  tha  force  and  eflfeot  of  gmunl  lawi 
within  tho  territory  or  o^er  the  oomnmnity  for  whoee  goremment  they  ere 
adopted:  See  note  to  IMmmm  r,  Majfor  qf  FranUkt,  34  Am.  Deo.  S32.  A 
eity  <»dinAnoe  prohibiting  the  driving  of  any  Tehide  in  the  atreeti  of  the  dtj 
at  a  greater  rate  of  speed  than  six  miles  per  hour  ia  binding  npon  all  peraons 
driving  within  the  city  aa  mnoh  aa  any  statato  or  other  law  of  the  oomnxm* 
wealth;  and  to  drive  faster  than  the  prescribed  rate  ia  a  violation  of  laws 
Tuitie  V.  City  qf  Lawrence,  119  Mass.  278;  citing  the  principal  case. 

Whxrb  Pakths  hays  BjKSPBOOAiiLr  Violatxd  Law,  neither  Is  entitled 
to  damages!  Bmmm  v.  Lamdry,  Tl  Am.  Dea  IIMI.  Coorts  of  jnstioe  will  not 
sssist  a  person,  who  has  participated  in  a  transaction  forbidden  by  statute^  to 
assert  rights  growing  out  of  it:  Harrie  v.  Eai^fUid,  71  HL  301,  citing  the 
principal  case.  A  person  driving  across  a  bridge,  nnlawfolly,  faster  than  a 
walk  caajiot  leoofvar  for  a  drfeot  ha  the  bridge  caosed  by  a  hole  in  the  floet^ 
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into  wUbb  «b»  hofM  itqps  and  u  hijiiEttd:  AnM  T.  BoilM  ^ 
^fltt.  48fiL  slflo  oitfaur  tlM  winoipal  obmw 

Thb  nnraiPAL  oio  n  albo  cnxD  in  JfeCbr^  t.  £«fw|rf  118  I^mi.  510^  to 
the  point  thftt  it  is  not  oompetent  lor  »  partj  plaintilf  to  introdnoo  ofidsMt 
of  hii  own  reputation  for  aoMoty,  or  hiaohanMtor  and  haUta  intkntreipao^ 
for  the  porpoae  of  profing  that  ha  waa  not  drank  a*  tlia  tiaa  i^in  an  aO^gad 
aaaaolt  waa  made  vpon  him. 


WhTTHBAD   V.   E^YBS. 

[S  Ax&nr,  «fib] 
ov  JuMM  10  Allow  Dspoibrkuib  Used  <nr  TkuL  va  hi  Diut* 
mnn  fo  Jusr,  on  their  retiring  to  oonaider  tiieir  Tcrdioli  ia  ne4  n  legal 
groond  ci  ezoeption.    It  is  n  matter  resting  in  his  diaoretion. 

BsMBinr'B  BiTDXir  ov  Riboub  oir  Wnir  n  hot  OolraLiTiim  '. 
Hn  FATOBy  in  an  aotion  against  him  for  an  eeoape. 

Offviont  IB  JTOT  Bouvx^  TO  Oaui  lOE  Aid  nr  Suvnui  ov 

and  ia  not  liable  lor  an  eeoape  that  mi^  haTo  been  prerwited  bj  his 
sailing  lor  aid,  if  the  partj  anested  by  him  reecoee  himself  or  is  reaoned 
bj  others, 

Ovnant  n  Bouvd  to  Usn  All  BniaoirASUi  ihb  Fnoran  Rimhwiw  to 
Snoun  AsBBT  of  n  pereon  lor  whoee  aneet  he  haa  n  wrift^  and  if  tlia 
jnry  beliere  that  he  haa  not  done  eo^  he  may  be  held  liable  lor  an  eeoape^ 
althoogh  he  need  siU  saoh  ezartians  as  he  deemed  neoeesaiy  at  tlie  time. 

OmoiE  BmoiB  Abur  or  Psbsov  Wmdm  Hi  bas  Aumnorr  to  Axnn; 
by  laying  hie  hand  on  him  lor  the  porpoee  of  airestmg  him,  tiioogh  he 
may  not  soooeed  in  stopping  and  holding  him. 

ToBT  against  the  gheriff  of  Middlesex  County  fi»r  the  de- 
fimlt  of  his  deputy.  The  deputy  returned  a  rescue  upon  the 
writ,  and  the  defendant  contended  that  this  return  was  con- 
elusive;  but  the  judge  ruled  that  it  was  not  conclusiye,  but 
was  evidence  for  the  consideration  of  the  jury.  The  judge 
also  ruled,  against  the  defendant's  objections,  that  certain 
depositions  which  had  been  read  in  evidence  by  the  defendant 
should  not  be  delivered  to  the  jury  when  they  retired  to  con- 
sider of  their  verdict.  The  defendant  requested  the  court  to 
instruct  the  jury  that  the  officer,  although  he  might  call  for 
aid  in  arresting  Stoddard,  the  defendant  in  the  writ  was  not 
bound  to  do  so.  But  the  judge  declined  to  so  rule,  and  in- 
structed them  that  the  officer  had  the  power  to  call  for  aid, 
and  it  was  for  them  to  determine  whether,  under  the  peculiar 
circumstances  of  the  case,  he  ought  not  to  have  done  so,  and 
whether  if  he  had  done  so  he  could  have  succeeded  in  detain- 
ing Stoddard,  and  whether  or  not  it  showed  negligence  in  not 
calling  for  aid.    The  defendant  also  requested  the|  court  to  in* 
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•tract  the  jury  that  he  would  not  be  liable  for  an  escape,  pio* 
vided  the  officer  used  all  such  reasonable  and  proper  exertiona 
as  he  deemed  necessary  to,  secure  Stoddard.  The  judge  de- 
clined so  to  rule,  but  instructed  the  jury  on  this  point  as 
stated  in  the  opinion.  The  defendant  also  requested  the  court 
to  instruct  the  jury  that  if  the  hold  taken  of  Stoddard  by  the 
officer  was  only  for  an  instant,  and  Stoddard  broke  away  firom 
that  hold  by  superior  force,  or  was  rescued  therefix)m  by  the 
interference  of  others,  this  would  be  a  sufficient  retaking  by 
the  officer  to  allow  him  to  return  a  rescue.  The  judge  de- 
clined to  so  rule,  but  insbructed  the  jury  on  this  point  as 
stated  in  the  opinion.  The  jury  found  for  the  plaintifT.  Other 
facts  appear  from  the  opinion. 

D.  8.  Richardson  and  8.  A.  Brown^foir  the  defendant 
T.  H.  Sweetser  and  A.  F.  L.  JVbma,  for  the  plaintiff. 

By  Courts  Metcalf,  J.  1.  When  this  case  was  formerly 
before  the  court  (1  Allen,  850),  we  decided  that  the  averment 
in  the  declaration,  that  the  writ  against  Stoddard  was  return- 
able to  the  court  of  common  pleas,  '^  as  by  the  record  of  the 
same  writ,  in  the  same  court  remaining,  more  fully  appears,'* 
was  supported  by  proof  that  the  writ  was  returned  to  the  clerk'^ 
office  and  placed  in  the  files  of  non-entries.  So  the  reporter 
understood  and  stated  the  decision,  as  he  was  authorized  by 
the  fact  that  the  point  was  argued,  with  other  points,  and  that 
the  court  granted  a  new  trial,  '^  upon  a  single  ground,"  namely, 
an  erroneously  instruction  given  to  the  jury  as  to  the  defend- 
ant's liability  for  an  escape;  thereby,  by  necessary  implication, 
overruling  the  exception  which  is  now  brought  again  before 
the  court.  A  writ,  when  returned,  is  matter  of  record:  1  Stark. 
Sv.,  4th  Am.  ed.,  285;  Powell  on  Evidence,  293;  1  GreenL  Bv., 
sec.  521. 

2.  It  is  not  a  matter  of  right  that  depositions  used  in  the 
trial  of  a  cause  shall  be  delivered  to  the  jury,  on  their  retiring 
to  consider  of  their  verdict.  It  is  matter  of  discretion,  the 
exercise  of  which  by  a  judge  is  not  a  legal  ground  of  excep- 
tion. See  Graham  &  Waterman  on  New  Trials,  80;  Spence  v. 
SpencCy  4  Watts,  168;  Alexander  v.  Jameson^  5  Binn.  238. 

3.  We  are  of  opinion  that  the  judge  correctly  ruled  that  the 
return  of  Thomas,  on  the  writ  against  Stoddard,  was  not  con- 
clusive in  this  action  against  the  defendant  for  an  escape. 
The  defendant  relies  on  the  position,  often  found  in  the  books, 
that  an  officer's  return  cannot  be  contradicted  by  parties  and 
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priyieBf  except  in  an  action  against  him  for  a  fake  retom. 
But  we  cannot  see,  on  principle,  any  more  reason  why  his 
return  should  be  conclusive  in  this  action  for  an  escape  — 
which  assumes  that  the  return  was  false  —  than  in  an  acticm 
directly  charging  him  with  a  folse  return.  If  his  return  be 
true,  he  may  prove  it  to  be  so,  as  well  in  this  acticm  as  in  the 
other.  His  return  is  prima  fcieie  evidence  of  a  rescue,  and  the 
burden  is  on  the  plaintiff  to  prove  it  false,  as  well  in  this  action 
as  in  the  other.  And  not  one  of  the  numerous  books  cited  by 
the  defendant's  counsel,  nor  any  case  in  any  English  book, 
shows  that  an  officer's  return  of  a  rescue  has  ever  been  de- 
cided to  be  conclusive  evidence  in  his  fovor  in  an  acticm 
brought  against  him  for  an  escape.  On  the  contrary,  there 
are  recent  English  authorities  which  show  that  it  is  not  con- 
elusive.  It  was  so  decided  by  Holroyd,  J.,  in  Adey  v.  BridgeM^ 
2  Stark.  189.  In  Jackson  v.  HiU,  10  Ad.  A  E.  492,  Patteeoo, 
J.,  denied  that  a  return  was  conclusive  in  all  cases  except  in 
an  action  for  a  false  return,  and  said:  ^'The  case  cited  from 
the  Year-book  [5  Edw.  IV.  1]  is  strong  to  show  that  a  return 
is  conclusive  only  in  the  particular  cause  in  which  it  is  made; 
and  there  is  no  authority  the  other  way."  See  also  Yin.  Abr., 
tit.  Return,  0, 25;  1  Saund.  PI.  &  Ev.,  2d  ed.,  1074;  Atkinson's 
Sheriff  Law,  247,  248;  Watson's  Sheriff,  72;  8  PhiL  Ev.,  4lli 
Am.  ed.,  701;  1  Taylor  on  Evidence,  702,  703. 

If  there  are  any  decisions  in  this  country  which  support  the 
defendant's  exception  to  the  ruling  on  this  point*  we  cannot 
follow  them.  We  adopt  the  views  of  the  supreme  court  of 
Vermont  in  the  case  of  Barrett  v.  Copeland^  18  Vt  67  [44  Am. 
Dec.  362],  which  cannot  be  distinguished,  in  principle,  from 
the  case  before  us.  That  was  an  action  for  an  assault  and 
battery  and  fSedse  imprisonment  at  B.  The  defendant  pleaded, 
in  justification,  that  he  was  a  constable  of  the  town  of  M.; 
that  he  arrested  the  plaintiff  at  M.  on  an  execution;  that  the 
plaintiff  escaped,  and  that  he  pursued  and  recaptured  him  in 
the  town  of  B.  and  conveyed  him  to  M.  on  the  way  to  prison. 
On  the  trial  in  the  county  court,  the  defendant  gave  in  evidence 
the  execution  and  his  return  thereon,  in  which  he  set  forth  an 
arrest  of  the  plaintiff  at  M.  as  averred  in  the  plea.  The  plain- 
tiff offered  evidence  to  contradict  the  return,  but  it  was  ex* 
eluded,  and  the  defendant  obtained  a  verdict  on  which 
judgment  was  rendered.  The  supreme  court  reversed  that 
judgment.  "The  question,"  said  Royce,  J.,  "now  presented  is, 
whether  the  of&cial  return  of  a  public  officer  is  conclusive 
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evidence  in  tkvcat  at  such  officer,  in  the  proeecntion  or  defense 
of  a  collateral  action.  We  find  it  laid  down  as  undoubted 
law  that  such  a  return  is  admissible  evidence  in  the  officer's 
favor;  as  also  to  a£fect  the  rights  of  third  persons.  But  these 
authorities  uniformly  assert  that  when  offered  for  such  a  pur- 
pose it  is  but  prima  facie  evidence.  Its  admissibility  is  put 
upon  the  ground  of  the  general  credit  due  to  the  return  of  such 
an  officer  in  cases  where  it  is  his  duty  to  make  a  return.  But 
upon  principle,  it  should  be  subject  to  contradiction  by  third 
persons,  because  they  are  neither  parties  nor  privies  to  the 
transaction,  and  because  they  would  not,  according  to  any 
pcecedent  with  which  I  am  acquainted,  be  entitled  to  a  remedy 
against  the  officer  for  a  false  return.  It  should  also  be  open 
to  contradiction  collaterally,  even  by  a  party  to  the  process. 
We  are  therefore  of  opinion  that  the  plaintiff  was  entitled  to 
go  into  evidence  to  disprove  the  alleged  arrest  at  M.  And  for 
the  rejection  of  the  evidence  offered  for  that  purpose,  the  judg- 
ment of  the  county  court  must  be  reversed  ^':  See  also  Franci9 
T.  Wood,  28  Me.  69. 

4.  But  we  are  of  opinion  that  the  jury  were  wrongly  in- 
structed; that  they  were  to  determine  whether  Thomas  ought 
not,  under  the  particular  circumstances  of  the  case,  to  have 
called  for  aid  in  arresting  Stoddard;  and  whether,  if  he  had 
done  so,  he  would  not  have  secured  him;  and  whether  his  omis- 
sion to  call  for  aid  showed  negligence  on  his  part  Though  an 
officer  has  authority,  yet  he  is  not  bound  to  call  for  aid  in  the 
service  of  mesne  process,  and  is  not  liable  for  an  escape  that 
might  have  been  prevented  by  his  calling  for  aid,  if  the  party 
arrested  by  him  rescues  himself^  or  is  rescued  by  others:  May 
Y.'Ptobyy  3  Bulst  200;  S.  C,  1  Bol.  888;  Id.  440;  and  Cro.  Jac. 
419;  Watson's  Sheriff,  60;  Oriffin  v.  Brovm,  2  Pick.  304,  310; 
BueknUmBter  v.  AppUbee^  8  N.  H.  647;  Sutton  v.  AUiaon,  2  Jones, 
841. 

6.  We  are  of  opinion  that  as  to  all  things  except  the  duty  of 
Thomas  to  call  for  aid  in  the  service  of  the  process  in  his 
hands,  the  jury  were  rightly  instructed  that  it  was  for  them 
to  decide  whether  Thomas  used  all  reasonable  and  proper  ex- 
ertions to  secure  Stoddard,  and  that  this  question  was  not  to 
be  decided  by  the  opinion  and  judgment  of  Thomas  at  the 
time.  But  for  the  reason  already  given,  the  instruction  was 
erroneous,  so  far  as  it  left  the  jury  at  liberty  to  decide  whether 
Thomas,  by  not  calling  for  aid,  omitted  a  necessary  and 
proper  exertion  to  secure  Stoddard. 


Digitized  by  VjOOQIC 


676  Whithsad  v.  Kjbyeb.  [Maaa 

6.  We  are  alflo  of  opinion  that  the  juiy  were  wrongly  in- 
•traoted  that  to  enable  the  defendant  to  set  up  a  rearrest  of 
the  debtor  (Stoddard)  by  the  officer  (Thomas),  the  hold  of  the 
debtor  by  the  officer  would  not  be  sufficient,  unless  the  debtor 
was  held  and  stopped,  or  the  officer  had  such  a  hold  of  him 
that  it  was  in  his  power  to  stop  him. 

There  cannot  be  either  an  escape  or  a  rescue  of  a  person  un- 
less he  is  first  arrested.  If  an  arrest  is  prevented  by  a  party's 
avoidance  or  resistance  of  an  officer,  or  by  the  interference  of 
of  others,  the  party  does  not  escape,  and  the  officer  is  not 
liable  in  an  action  for  an  escape;  but  is  liable,  if  at  all,  in 
an  action  for  negligence  in  not  maldng  an  arrest  when  he  might 
and  ought  And  the  law  is  the  same  in  regard  to  a  rescue. 
An  officer  cannot  legally  return  a  rescue  of  a  party  whom  he 
had  not  arrested.  Such  a  return  would  be  fSedse.  We  have, 
therefore,  in  deciding  on  this  last  instruction  given  to  the  jury, 
to  consider  the  question,  What  constitutes  an  arrest?  And 
our  opinion  is,  that  an  officer  effects  an  arrest  of  a  person  whom 
he  has  authority  to  arrest,  by  laying  his  hand  on  him  for  the 
purpose  of  arresting  him,  though  he  may  not  succeed  in  stop- 
ping and  holding  him:  1  Hale  P.  C.  459;  Oenner  v.  8parke$j 
1  Salk.  79;  S.  C,  6  Mod.  173;  Sheriff  of  Hampshire  v-  Godfrey, 
7  Mod.,  Leach's  ed.,  289;  WiUiatMY.  Jonee,  Rep.  temp.  Hajrdw. 
801;  BuL  N.  P.  62;  Watson's  Sheriff,*  90;  UniUd  States  v. 
Benner,  Bald.  289.  And  we  need  not  express  an  opinion  as  to 
what  else  will  or  will  not  amount  to  an  arrest.  We  think  that 
the  instruction,  prayed  for  on  this  point  by  the  defendant, 
should  have  been  granted,  and  that  the  excepticm  taken  to  the 
instruction  that  was  given  must  be  sustained. 

New  trial  granted. 

BHMBXwfB  RsruBir,  whin  OaNGLUSxyi  axd  whin  not:  See  Afarvd  t.  Ma» 
mouvrier^  74  Am.  Deo.  424,  note  427,  where  other  oaeee  are  eoUeoted;  TiUmcm 
▼.  DaviSf  73  Id.  786,  note  789.  The  return  of  an  officer  npon  his  precept  it 
oonclnaive  evidence  in  the  rait  or  proceeding  in  which  it  in  made,  bnt  is  not 
ccndnnre  in  a  rait  upon  a  collateral  matter  in  which  the  officer  ia  a  party, 
and  relies  upon  it  to  prove  his  case.  The  truth  of  the  retom  is  then  in  israe, 
and  the  return  is  only  prima  /ode  evidence:  MeOough  ▼.  WeUinfftai^  6  Allen, 
507,  citing  the  principal  case. 

DxposmoNS  SHOULD  NOT  BE  PsBMrmD  TO  Go  TO  JuBT,  whero  parts  of 
them  have  been  underscored  by  the  party  offering  them  for  the  pnrpose  of 
Attracting  the  attention  of  the  jury:  Knif^  v.  Coieman,  49  Am.  Dec.  147. 
Depositions  sent  to  the  jury,  which  contain  improper  matter,  wiU  vitiate  the 
▼erdict,  unless  the  same  are  wholly  immaterial,  or  were  sent  through  mistake: 
DUrtdge  v.  ElUoU,  41  Id.  717.  It  is  not  a  matter  of  right  that  depositions 
fued  in  the  trial  of  a  cause  shaU  be  delivered  to  the  jniy  on  their  retiring 
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to  omuMwr  of  their  verdiot.  It  is  matter  of  discretion,  the  exereiie  of  which 
hj  ft  judge  ii  not  a  legal  groimd  of  exception:  27iMk  v.  State^  66  Ind.  519^ 
oitmg  the  prinoipel  caee. 

AxBMSS^  What  n:  See  HaMut  t.  Tfumg^  31  Am.  Dec  426^  note  428;  Bl^ 
M  T.  QM^  19  Id.  480^  note  486,  where  thia  aabjeot  is  diaooMd  a*  length. 


Eastman  v.  Sanbobn. 

ts  Allen,  6M.] 
HiBSB  or  Hgb8i»  Who,  bt  Impbopib  Feidino  aitb  WAiiBiNa,  IIahhi  Hm 
SlOK,  and  retoma  1dm  in  that  condition  to  hia  owner,  is  liable  for  hia  foil 
▼ahie,  if  the  owner,  by  the  nseof  reaaonable  care  and  the  employment  of 
a  soitable  yeterinary  raigeon,  who  treated  him  aooording  to  hia  heal 
judgment^  waa  unable  to  core  him,  although  the  treatment  waa  in  fMl 
improper,  and  contributed  to  the  horai's  death. 

ToBT  to  recover  the  value  of  a  horse  hired  by  the  defendant, 
which,  soon  after  his  return  to  the  plaintiff,  sickened  and  died. 
The  fSeusts  are  stated  in  the  opinion. 

D.  8.  Richardson  and  T.  Pearson,  for  the  plaintiff. 

T.  H.  Sweetser  and  W.  P.  Webster,  for  the  defendant 

By  Court,  Mebbick,  J.  It  appears  fix)m  the  report  that  evi- 
dence was  first  introduced  upon  the  trial  by  the  plaintiff  tend* 
ing  to  show  that  the  death  of  the  horse  was  occasioned  by  his 
being  overfed  and  improperly  watered  by  the  defendant;  and 
that  the  latter  thereupon  produced  evidence  tending  to  show 
that  the  medicines  administered  by  the  veterinary  surgeon 
who  was  called  in  to  take  care  of  the  horse  upon  his  return  to 
the  stable,  were  injurious,  and  contributed  to  his  death. 
There  was  further  evidence  produced  by  the  parties  upon 
each  of  these  questions,  but  it  was  conflicting  and  inconclu- 
sive; and  upon  the  whole  of  it  being  submitted  to  the  jury, 
the  presiding  judge  was  requested  by  the  plaintiff  to  instruct 
them  that  if  the  defendant,  by  improper  treatment  of  the 
horse  caused  him  to  be  sick,  and  returned  him  in  that  condi- 
tion to  the  plaintiff,  who  thereupon  employed  suitable  persons 
to  take  care  of  him,  and  they  did  take  care  of  him,  according 
to  their  best  judgment,  the  defendant  was  liable  for  the  value 
of  the  horse,  although  such  subsequent  treatment  contributed 
to  his  death.  But  this  request  was  not  sustained,  and  the 
jury  were  instructed  that,  if  the  death  was  in  part  occasioned 
by  such  subsequent  treatment,  the  defendant  was  not  respon* 
sible,  and  that  this  action  could  not  be  maintained. 
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In  each  of  theee  particularBy  the  rulings  upon  which  the  in- 
stmctions  given  to  the  jury  were  predicated,  were  erroneous. 
The  hirer  of  a  horse  for  any  specified  time,  journey,  or  service, 
like  any  other  bailee,  is  bound  to  exercise  ordinary  diligence 
in  the  use  and  care  of  the  property  lent  to  him,  and  Is  respon- 
sible tor  all  the  injurious  consequences  resulting  from  a  culpa^ 
ble  neglect  to  do  so:  Story  on  Bailments,  sec.  399;  Bray  v. 
Mayne^  Gh)w,  1.  The  death  of  a  horse  must  be  considered  as 
one  of  the  direct  consequences  of  ill  treatment  by  such  culpable 
neglect,  if,  being  made  sick  by  it,  he  dies  immediately  after- 
wards, notwithstanding  reasonable  care  is  in  the  mean  time 
exerted,  and  reasonable  means  are  resorted  to  and  applied  for 
his  preservation  and  cure.  The  owner,  upon  the  return  of  an 
animal  to  him  under  such  circumstances,  is  undoubtedly 
bound  to  use  such  care  and  make  such  efforts;  and  if  he  fails 
to  do  so,  all  consequent  loss  by  death,  or  other?nee,  must  fall 
upon  him.  In  the  case  of  Dean  v.  KeaUj  8  Camp.  4,  it  was 
held  by  Lord  Ellenborough  that  the  hirer  is  not  responsible 
for  any  mistakes  which  a  farrier,  whom  he  calls  in  to  attend 
to  a  hired  horse,  sick  at  the  commencement,  or  made  so  with- 
out his  fault  in  the  progress  of  the  journey,  may  commit  in  the 
treatment.  And  this,  upon  the  principle  that  as  he  is  bound 
to  use  due  care,  and  having  in  this  respect  disdiaiged  his 
whole  duty  by  employing  a  suitable  person  to  render  assist- 
ance in  the  exigency  which  had  arisen,  he  is  in  no  fiftult,  and 
ought  not,  therefore,  to  be  held  liable  for  any  resulting  oonse^ 
quence.  In  such  case,  the  loss  must  fiEdl  upon  the  owner. 
The  application  of  the  same  principle  to  the  converse  proposi- 
tion makes  the  hirer  liable  for  the  entire  ultimate  loss,  where, 
having  first  by  his  inattention  and  carelessness  injured  the 
property,  and  afterwards  returned  it  in  a  damaged  condition 
to  the  owner,  the  latter  is  unable,  by  the  exercise  of  reasonable 
care,  either  to  preserve  or  to  derive  any  benefit  or  advantage 
from  it.  All  that  can  be  required  of  the  lender  whose  prop* 
erty  is  injured  by  the  culpable  neglect  or  misconduct  of  the 
borrower  is,  that  he  shaU  use  all  reasonable  means  in  his 
power  to  avert  the  consequences,  or  to  diminish  the  effect  of 
the  injury  as  fiur  as  he  can.  Where  this  is  done,  the  person 
by  whom  the  wrong  is  committed  must  be  responsible  for  all 
the  damage  which  ensues  from  it  Thus  in  the  case  of  TutHs 
Y.  Holyokej  6  Gray,  447,  it  appearing  that  the  plaintiff's  horse 
was  thrown,  by  reason  of  a  defect  in  the  highway,  on  to  and 
across  a  rail-fence  standing  by  the  side  of  the  road,  and  waf 
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lemoyed  therefix)m  by  being  rolled  over  the  fence,  by  four  or 
five  men,  into  the  adjoining  lot,  and  that  his  leg  was  broken, 
the  defendants  contended  that  they  were  not  liable,  if  the  leg 
was  broken  by  the  £ei11  when  the  horse  was  so  rolled  over;  but 
it  was  determined  that  they  were  liable  for  the  value  of  the 
horse,  even  if  the  disaster  occurred  in  that  manner,  if  the  per^ 
sons  who  attempted  to  extricate  him  fix)m  the  perilous  position 
upon  the  fence  into  which  he  had  been  thrown  did  in  all  re- 
spects use  reasonable  care  in  their  efforts  to  afford  him  relief. 
And  in  IngaUa  v.  BilUj  9  Met.  1  [43  Am.  Dec.  346],  it  was  to 
the  same  effect  held  that  the  proprietors  of  a  stage  coach  were 
amenable  in  damages  to  a  passenger  who,  by  reason  of  a  de» 
feet  in  the  construction  of  their  carriage,  for  which  they  were 
responsible,  was  placed  in  such  a  situation  of  peril  as  to  make 
it  a  reasonable  precaution  on  his  part  to  leap  &om  the  car- 
riage, and  who  by  so  leaping  sustained  a  serious  injury,  al- 
though he  would  have  been  perfectly  safe  if  he  had  remained 
quietly  in  his  seat:  See  Commonwealth  v.  Hacketty  2  Allen,  136. 
Thus,  in  the  present  case,  where  the  horse  hired  by  the  de- 
fendant, having  been  made  sick  and  diseased  by  his  careless- 
ness and  inattention,  was  returned  to  the  plaintiff,  it  became 
his  duty  to  take  reasonable  care  of  the  horse,  and  to  use  ordi- 
nary diligence  in  seeking  for  and  applying  proper  remedies  for 
his  restoration.  This  was  all  that  the  law  required  of  him, 
because  it  was  all  that  he  could  in  fact  do.  There  are  no 
known  means  which  can  be  resorted  to  with  any  absolute  cer- 
tainty that  they  will  prove  sufficient  to  eradicate  disease,  and 
bring  back  health,  or  prolong  the  existence  of  animal  life. 
Notwithstanding  the  utmost  efforts  of  persons  the  most  proper 
to  be  called  on  to  render  assistance  in  such  exigencies,  and 
most  competent  to  afford  it,  fatal  results  may  follow  from  their 
action  or  prescription,  because  there  is  no  possibility  of  guard- 
ing effectually  against  injurious  consequences,  which  are  the 
result  of  mere  errors  of  opinion  or  mistakes  in  judgment.  And 
therefore,  if  the  plaintiff  did,  on  the  return  of  the  horse,  employ 
suitable  persons  to  take  care  of  him,  and  they  were  faithful  in 
the  performance  of  the  service  in  which  they  were  employed, 
and  the  horse  died,  notwithstanding  their  efforts  to  save  and 
restore  him,  the  death  must  be  attributed  to  the  disease  caused 
by  the  culpable  neglect  of  the  defendant,  even  though  the 
remedies  applied  in  the  course  of  the  treatment,  instead  of 
having  their  intended  effect,  aggravated  the  disease,  and  con- 
tributed in  some  d^;ree  to  its  fatal  termination. 
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From  these  considerations  it  is  apparent  that,  upon  the  facts 
assumed  in  the  hypothesis  upon  which  the  instructions  here 
asked  for  by  the  plaintiff  were  predicated,  the  defendant  is 
liable  for  the  full  value  of  the  horse,  and  that  damages  to  that 
extent  may  be  recovered  of  him  in  this  action.  The  declara- 
tion alleges  that  he  carelessly,  negligently,  and  improperly 
overfed  and  watered  the  horse,  by  means  whereof  he  died. 
When  it  has  first  been  shown  that  the  alleged  carelessness  and 
negligence  caused  the  horse  to  be  sick  and  diseasedi  the  ftarther 
averment  that  his  death  was  occasioned  by  the  same  means 
will  be  established  by  proof  that  he  died  of  such  disease,  if 
due  care  and  diligence  to  heal  and  restore  him  to  health  were 
used  by  the  plaintiff,  although  the  means  resorted  to  for  such 
purpose  unfortunately  and  accidentally  contributed  in  part  to 
the  fatal  result  It  is  obvious,  therefore,  that  the  instructions 
to  the  jury  were  erroneous,  and  that  the  exceptions  taken  by 
the  plaintiff  must  be  sustained. 


Lusnjrr  ov  Baobs  iob  Mmnoa  or  Bailbd  'Pmanaent  Bm  Mmt  v. 
AiMwr,  4S  Am.  I>0a  600^  luyte  fiO<  wli«re  cftikw  CMW  an  ooQaeML 


GhhiD  V.  CiTT  OP  Boston. 

[4  Allut,  4L1 
OoaTBOL  ov  CoirsiKuonoH  or  Oomm oir  Smwsbs  nr  Cirr  ov  Bosioir  k  Twted 
exehuDTely  in  tha  board  of  aldenneai,  and  fha  city  is  not  liaUo  for  any 
injury  or  inooiiTflnionoe  oooaaiooed  to  prirate  peraonfl  by  tba  locatJon  or 
oonstmotion  of  moh  Mwors  aooording  to  tfao  order  of  that  board. 

OaBB    AXJ>   MAIMTBNANds   OV    OOMM  (Uf    SCWSBS,    WHEN    BuiUtp    DXTOLTI 

Wholly  upon  Gttt,  and  it  is  bound  to  provide  for  keeping  them  in 
order  throogh  snch  agenti  and  officers  as  it  may  ohoose  to  sdeot  and 
appoint;  and  the  dty  is  liable  for  negligently  permitting  them  to  oooa- 
sioQ  a  nniiance  to  the  property  of  dtisens  whose  private  drsins  oonneot 
with  them,  if  such  nniianoe  does  not  resolt  from  their  original  plan  of 
oonstmotion,  and  might  have  been  avoided  by  keeping  them  in  proper 
condition. 

OoMXON  SxwiB,  WHEN  BuiLt,  Beoomis  Fbopebtt  OV  Gttt,  and  no  private 
person  has  any  power  to  interfere  with  it. 

Where  Sewer  is  Ordered  to  re  Gonsteucted  wixh  Wasim  Weir  dis- 
oharging  into  the  empty  basin  of  a  certain  bay,  and  it  is  bnilt  aooording 
to  thia  order,  it  becomes  the  dnty  of  the  dty,  when  the  flats  between 
the  upland  and  the  channel  of  snoh  basin  are  filled  np  and  made  solid 
land,  to  extend  snoh  sewer  throag^  the  land  so  made,  so  as  to  keep  open 
a  place  of  discharge  into  the  basin,  the  city  having  the  ri^t  thus  to  ex- 
tend it;  and  i^  through  its  fttilnre  to  do  this,  injnry  is  occasioned  to  the 
private  property  of  a  person  by  the  overflow  of  the  sewer,  the  city  ^^ 
be  liable  in  damages. 
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IvDKifTDBx  Grahtdio  TO  Cirr  07  Boston  *'Bioht  to  J>to,  Lay,  anb 
MAiHTAnr  an  oonTenient  and  neoewary  tewers  or  drains  from  tho  nplaad 
to  tha  channel  or  deep  water  within  the  basin,  aeoording  to  law  and 
the  oommon  and  usual  praotioe  for  the  time  being  within  the  oity,**  most 
be  ooDstmed  to  apply,  not  only  to  the  wants  of  the  city  as  a  prirate 
owner  of  lands  in  the  neighborhood,  bat  also  to  the  sewen  for  general 
use,  iHiieh  it  mi^t  be  its  dnty»  in  its  mnnidpal  eapaeity»  to  eoostrool 
ft«^  maintain* 

ToBT  to  recover  damages  sustained  by  reason  of  flooding 
the  basement  of  the  plaintiff's  house  with  drain  water.  The 
plaintiff  owned  a  house  and  lot  in  Dover  Street  in  Boston, 
which  he  held  through  mesne  conveyances  &om  Edward 
Tuckerman,  the  lot  being  a  parcel  of  the  land  described  in 
the  tripartite  indenture  referred  to  in  the  opinion  as  belonging 
to  said  Tuckerman.  This  land  was  formerly  drained  into  the 
empty  basin  in  the  Back  Bay,  through  a  sewer  built  jointly 
by  the  city  of  Boston  and  Tuckerman.  In  the  year  1860  or 
1851,  the  city  built  a  common  sewer  in  Tremont  Street,  ex- 
tending both  northerly  and  southerly  fix)m  Dover  Street,  and 
also  a  common  sewer  connected  with  the  one  above  mentioned, 
and  running  through  Dover  Street  to  the  South  Bay,  which 
sewercut  off  the  former  drain  of  the  plaintiff.  Ordinarily ,  the 
only  outlet  to  the  sewer  in  Dover  Street  was  into  the  South  Bay, 
and  at  the  depth  of  some  feet  below  high  water;  but  a  waste 
weir  was  put  into  the  sewer  in  Tremont  Street,  which  opened 
into  the  empty  basin  in  the  Back  Bay,  and  through  which 
the  water  in  the  sewer  would  discharge  into  the  empty  basin, 
when  the  outlet  into  the  South  Bay  was  closed  by  the  tide 
and  the  water  in  the  sewer  had  risen  high  enough  to  reach 
the  waste  weir.  When  this  sewer  was  built,  the  plaintiff's 
drain  was  connected  with  it  by  the  city.  Some  time  subse- 
quently to  the  building  of  the  sewers  in  Tremont  and  Dover 
streets,  the  house  of  the  plaintiff  which  had  previously  been 
perfectly  drained,  was  flooded  in  the  lower  story  with  drain 
water,  and  continued  to  be  so  flooded,  at  different  periods  of 
the  year,  ever  since,  and  this  tsLci  was  repeatedly  made  known 
to  the  officers  of  the  city.  The  defendant  admitted  that  the 
waste  weir  into  the  Back  Bay  was  closed  up  by  the  Boston 
Water  Power  Company  at  some  period  before  the  action  was 
brought,  by  filling  in  against  the  sewer,  and  that  part  of  the 
damage  done  to  the  plaintiff  was  thus  occasioned.  The  plain- 
tiff waived  any  claim  for  damage  from  any  other  cause.  The 
jury  found  for  the  plaintiff.  The  other  fisMits  are  stated  in  the 
opimon. 
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/.  O.  Abbott  and  J,  P.  Heaty,  for  the  defendant. 
P.  W.  Chandler  and  G.  0.  Shattxiek,  for  the  plaintiff. 

By  Court,  Hoar,  J.  This  case  has  been  three  times  argued, 
and  has  received  fix)'m  the  court  that  full  consideration  to 
which  it  is  entitled,  not  only  from  the  large  interests  involved, 
but  from  the  intrindo  difficulty  of  the  questions  which  it 
presents. 

The  common  sewer  into  which  the  plaintiff's  drain  entered, 
and  from  which  the  water  was  set  back  upon  his  land,  was 
constructed  by  the  city  of  Boston  under  an  order  of  the  mayor 
and  aldermen,  passed  on  the  8th  of  July,  1850.  The  right 
and  duty  to  make,  maintain,  and  repair  common  sewers  were 
given  by  statute  of  1841,  c.  115;  and  the  sixth  seoticm  of  the 
act  provided  that  it  should  not  take  effect  in  any  city  until  it 
should  have  been  accepted  by  the  mayor  and  aldermen  and 
common  council  thereof.  The  act  was  aooepted  by  the  dty 
council  of  Boston,  April  5,  1841. 

The  order  of  the  mayor  and  aldermen  required  that  the 
sewer  should  be  constructed  in  conformity  with  a  plan  of 
drainage  for  the  southwestern  portion  of  the  city,  reported  in 
City  Document  No.  14,  of  the  year  1850,  by  Messrs.  Ches- 
brough  and  Parrott;  and  it  appears  from  that  report  that  the 
drainage  of  that  locality  presented  peculiar  difficulties.  The 
grade  of  Dover  Street,  upon  which  the  plaintiff's  house  stood,' 
was  below  the  level  of  the  sea  at  high  water;  and  any  drain- 
age from  it  into  the  sea  was  therefore  impossible,  except  at 
low  stages  of  the  tide.  The  plan  adopted  was  to  furnish  the 
outlet  of  the  sewer  with  a  flap  or  gate,  which  would  open  to 
allow  the  discharge  of  water  at  low  tide,  but  which  the  rising 
tide  would  close,  and  thus  prevent  the  reflux  of  the  salt  water. 
And  it  was  supposed  that  the  capacity  of  the  lower  part  of  the 
sewer  near  the  outlet  would  be  sufficient  to  contain  all  that 
would  be  required  to  pass  into  it  from  private  drains  and  from 
the  street  gutters,  under  ordinary  circumstances,  until  the  ebb 
of  the  tide  would  allow  its  discharge  into  the  sea.  But  when- 
ever heavy  rains  or  melting  snows  should  suddenly  increase 
very  much  the  quantity  of  water  flowing  into  the  sewer  at  a 
stage  of  the  tide  when  the  outlet  was  closed  by  the  gate,  it  was 
obviously  necessary  to  take  some  other  measures  to  prevent 
the  overflow  from  the  sewer  through  the  private  drains  into 
the  houses,  cellars,  and  yards  of  the  abutters  upon  the  street 
With  this  view,  the  report  of  Messrs.  Chesbrough  and  Panotl 
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contaiDed  a  saggestion  to  the  following  effect:  **  In  order  to 
guard  the  basements  and  back-yards  of  these  houses  from 
inundation  by  heavy  rains  during  high  tides,  it  will  be  neces- 
sary to  have  one  or  more  waste  weirs,  discharging  from  the 
main  on  Tremont  Street  into  the  empty  basin,  and  placed  at 
such  a  level  as  to  act  only  when  the  sewers  are  filled  to  over- 
flowing, either  from,  heavy  rains  or  &om  the  flaps  getting  out 
of  order  and  letting  in  the  tide.  Should  the  empty  basin  ever 
become  covered  with  houses  and  streets,  this  plan  of  wasting 
surplus  water  into  it  could  not  be  continued.  In  that  case 
we  see  no  practical  remedy  except  pumping  for  preventing 
the  inundation  of  the  basements  and  back-yards  of  houses  in 
the  lowest  parte  of  the  district,  should  heavy  rains  occur 
daring  high  tide;*  unless,  indeed,  the  streets  are  raised  high 
enough  above  the  tide  to  turn  the  water  in  that  direction, 
either  by  surface  or  underground  drainage." 

This  was  the  particular  method  proposed,  and  it  was  in  con- 
formity with  the  fifth  reoommendation  of  the  report,  "for 
affording  a  permanent  and  safe  system  of  drainage,"  which 
was  as  follows:  "  That  the  low  portions  of  the  district  which 
are  already  improved  be  protected,  as  far  as  possible,  from 
inundation,  by  such  temporary  expedients  as  are  practicable, 
until  a  judicious  plan  of  raising  them  to  the  height  proposed 
can  be  adopted  and  carried  out." 

The  commissioners  in  another  part  of  their  report  expressly 
state  that  they  "  are  not  prepared  to  recommend  a  resort  to 
pumping";  and  the  result  of  the  whole  scheme  was  therefore 
this:  to  adopt  the  plan  of  a  waste  weir  into  the  empty  basin 
as  a  temporary  expedient,  so  long  as  drainage  in  that  direction 
should  continue  practicable;  and  as  a  last  reaohrce,  to  require 
a  raising  of  the  grade  of  the  street  and  of  the  lands  adjoin- 
ing to  such  an  extent  as  to  admit  a  more  perfect  drainage  by 
discharge  into  the  sea. 

The  jury  were  instructed  at  the  trial  that  the  city  had  the 
right,  under  the  tripartite  indenture  between  the  city  of  Bos- 
ton, Edward  Tuckerman,  and  others,  and  the  Boston  and 
Boxbury  Mill  Corporation,  to  maintain  the  waste  weir,  and 
drain  through  it  into  the  empty  basin;  and  we  think  this  in- 
struction was  correct.  The  language  of  that  instrument  con- 
ferred a  very  broad  and  comprehensive  right,  under  a  covenant, 
in  these  terms:  "The  said  Boston  and  Boxbury  Mill  Corpora- 
tion does  hereby  covenant,  grant,  and  agree  that  the  said  par- 
ties of  the  first  and  second  part,  their  respective  successors, 
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heirs,  and  assigns,  shall  have  and  enjoj  foreyer  the  right  to 
dig,  lay,  and  maintain  all  convenient  and  necessary  sewers 
or  drains  from  the  upland  to  the  channel  or  deep  water  within 
the  basin,  according  to  law  and  the  common  and  usual  prac- 
tice for  the  time  being  within  the  city."  This  was  clearly  in- 
tended and  must  be  construed  to  apply,  not  only  to  the  wanti 
of  the  city  as  a  private  owner  of  lands  in  the  neighborhood, 
but  also  to  the  sewers  for  general  use  which  it  might  be  their 
duty,  in  their  municipal  capacity,  to  construct  and  maintain. 

The  report  of  Messrs.  Chesbrough  and  Parrott  contained  a 
plan  of  the  sewers  which  they  recommended,  and  a  full  speci- 
fication of  the  kind  and  amount  of  materials  necessary  to 
their  construction;  and  the  sewer  in  Dover  Street  was  com- 
pleted in  precise  conformity  therewith.  No  defect  or  want  of 
repair  in  the  sewer  itself  has  been  discovered  since  it  was 
completed;  but  the  obstruction  which  caused  the  iiyury  of 
which  the  plaintiff  complains,  was  occasioned  by  the  filling 
up  of  the  flats  owned  by  the  Boston  Water  Power  Company 
between  the  mouth  of  the  waste  weir  and  the  channel  of  the 
empty  basin,  and  the  fiedlure  to  extend  the  sewer  through  the 
solid  land  thus  created. 

The  question  whether  the  defendants  are  liable  at  all  for 
the  condition  of  the  sewer,  and  if  so,  upon  what  grounds,  is 
one  certainly  not  free  from  difBculty.  It  was  built,  not  by 
their  direction  as  a  municipal  corporation,  but  by  the  order 
of  the  mayor  and  aldermen,  who  act  upon  many  subjects  as 
an  independent  board  of  public  officers,  intrusted  with  a  large 
discretion,  and  appointed  by  law  to  exercise  an  absolute  and 
exclusive  control  upon  matters  within  their  jurisdiction.  The 
statute  provides  that  the  mayor  and  aldermen  may  lay,  make, 
maintain,  and  repair  all  main  drains  or  common  sewers  in  the 
city.  The  city  ordinance  requires  all  particular  drains  which 
enter  a  common  sewer,  to  be  laid  under  the  direction  of  the 
board  of  aldermen,  and  to  be  built  of  such  materials  as  they 
shall  direct.  All  the  main  drains  and  common  sewers  are 
made  the  property  of  the  city  or  town  in  which  they  are  built| 
and  the  cost  of  their  construction  and  repair  is  to  be  assessed 
upon  the  owners  of  lands  benefited  by  them,  except  such  pro- 
portion as  by  by-law,  ordinance,  or  otherwise  may  be  required 
to  be  paid  by  the  city  or  town,  which  in  Boston  is  to  be  not 
less  than  one  quarter  part. 

Upon  mature  deliberation,  we  are  all  of  opinion  that  the 
defendants  are  not  responsible  fin*  any  defect  or  want  of  eiB- 
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ciency  in  the  plan  of  drainage  adopted,  although  it  might 
expose  the  plaintiff  to  incidental  inconvenience.  If  the  plain- 
tiff chose  to  build  his  house  below  the  level  of  the  sea  at  high 
water,  it  was  manifesUj  impossible  that  the  discharge  of 
drains  into  the  sea  should  be  at  all  times  perfect  and  unob- 
structed.  The  duties  of  the  aldermen  in  determining  what 
drains  should  be  built,  and  where  they  should  discharge,  were 
of  a  quasi  judicial  nature,  involving  the  exercise  of  a  large 
discretion,  and  depending  upon  considerations  affecting  the 
public  health  and  general  convenience.  They  were  required 
to  act,  not  as  agents  of  the  city,  or  in  any  manner  under  the 
direction  of  the  city,  but  as  public  officers.  If,  in  the  exercise 
of  their  judgment,  it  appeared  to  them  best,  that  the  sewer 
should  be  built  wholly  above  the  level  of  tide-water,  the  pri- 
vate drains  which  were  required  to  enter  into  it  must  of  course 
be  placed  at  a  corresponding  elevation;  and  it  would  follow  as 
a  necessary  consequence  that  the  grade  of  the  cellars  and 
yards  adjacent  must  be  raised  to  the  like  extent,  or  that  drain- 
age could  only  be  allowed  from  the  upper  part  of  the  houses. 

But  after  a  common  sewer  is  built,  and  until  some  change 
in  its  location  or  construction  is  directed  by  the  board  of  alder- 
men, its  care  and  maintenance  devolve  wholly  upon  the  city, 
who  provide  for  keeping  it  in  order  through  such  agents  and 
officers  as  they  choose  to  select  and  appoint.  The  superin- 
tendent of  common  sewers,  the  officer  designated  for  this  pur- 
pose in  the  city  of  Boston,  is  chosen  by  the  concurrent  vote  of 
the  two  branches  of  the  city  council,  is  removable  at  their 
pleasure,  and  receives  such  compensation  as  they  determine: 
City  Ordinances  of  Boston,  ed.  of  1856,  487.  The  sewer  is  the 
property  of  the  city,  and  no  private  person  has  any  power  to  in- 
terfere with  it.  The  abutters  pay  such  sums  as  are  assessed 
upon  them  for  its  construction,  and  the  benefit  which  they 
receive  from  it  is  the  only  return  for  this  contribution.  The 
charge  of  sewers  and  drains  is  not  an  obligation  imposed  upon 
the  city  by  legislative  authority,  exclusively  for  public  pur- 
poses, and  without  its  corporate  assent.  It  was  voluntarily 
assumed  by  the  acceptance  of  the  act  conferring  the  power. 

These  circumstances  seem  to  the  court  to  distinguish  this 
case  from  the  class  of  cases  in  which  it  has  been  held  that  a 
private  action  cannot  be  maintained  against  a  city  or  town, 
unless  such  an  action  is  expressly  given  by  statute,  for  negli- 
gence in  the  discharge  of  a  public  duty,  the  performance  of 
which  is  required  of  all  such  corporations  alike:   Mower  v. 
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LHceitery  9  Mass.  247  [6  Am.  Dec.  63];  Bigdow  t.  Randolph, 
14  Gray,  641.  Here  a  special  authority  was  conferred  and 
accepted,  involving  important  relations  to  individual  proprietors 
of  land,  and  entire  control  of  an  easement  of  such  a  nature 
that  negligence  might  not  only  deprive  those  interested  of  a 
benefit  which  it  was  designed  to  afiford,  and  for  which  they 
had  paid,  but  produce  consequences  actively  and  directly  per- 
nicious. The  duty  to  keep  the  sewer  free  frt)m  obstructions 
was  a  ministerial  duty,  and  the  defendants  were  liable  for 
negligence  in  its  exercise  to  any  person  to  whom  their  negli- 
gence occasioned  an  injury:  Mayor  etc.  of  New  York  v.  Furze, 
8  Hill,  616;  WiUon  v.  Mayor  etc.  of  New  York,  1  Denio,  595  [43 
Am.  Dec.  719];  Eastman  v.  Meredith,  36  N.  H.  284  [72  Am. 
Dec.  302],  and  cases  there  cited. 

This  brings  us  to  the  last  question  for  decision,  which  is, 
perhaps,  the  most  doubtful  which  the  case  presents.  The  in- 
jury  to  the  plaintiff  was  caused,  not  by  any  defect  in  the  sewer 
as  originally  built,  nor  by  any  want  of  repair;  but  by  an  obstruc- 
tion at  the  mouth  of  the  waste  weir,  filling  up  the  place  of  dis- 
charge,  and  thus  effectually  closing  the  orifice  through  whichf 
in  times  of  freshet,  the  surplus  water  was  designed  to  flow. 
It  is  argued  for  the  defendants  that  this  does  not  come  within 
the  just  limits  of  their  responsibility;  that  if  they  built  the 
sewer  in  conformity  with  the  order  of  the  board  of  aldermen, 
kept  it  in  repair  and  free  from  internal  obstruction,  they  could 
not  be  answerable  for  the  filling  up,  by  another  party,  of  the 
part  of  the  basin  where  the  sewer  emptied;  and  that  what  was 
needed  to  remedy  the  difficulty  was  in  fact  an  extension  of  the 
sewer,  which  they  could  not  be  required  to  undertake  until 
the  board  of  aldermen  had  made  an  adjudication  upon  its 
necessity,  and  directed  it  to  be  built  It  was  in  reference  to 
this  position,  which  is  certainly  plausible,  that  the  last  reargu- 
ment  of  the  case  was  ordered.  But  upon  examination,  we  do 
not  think  it  can  be  supported. 

In  determining  what  it  was  incumbent  on  the  city  to  do, 
in  the  construction  and  maintenance  of  the  sewer,  regard  must 
be  had  to  all  the  circumstances  existing  at  the  time  when  the 
order  was  passed  under  which  it  was  built.  The  city  knew 
that  the  Boston  Water  Power  Company  owned  some  flats  be- 
tween Tremont  Street  and  the  channel  of  the  empty  basin, 
and  that  they  were  likely  to  fill  them  up.  This  appears  from 
the  report  of  the  conmiittee  of  the  aldermen,  in  pursuance  of 
which  the  order  to  build  the  sewer  was  adopted.    That  corn- 
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mittee  say:  '^At  this  very  moment^  some  of  the  principal  sewers 
in  the  vicinity  of  Dover  Street  are  obstructed  by  the  earth  which 
has  been  thrown  into  the  empty  basin,  under  the  direction  of 
the  Water  Power  Company,  on  the  westerly  side  of  the  Tre- 
mont  Road,  in  order  to  bring  their  property  into  use,  and  their 
contents  are  &st  creating  a  grievous  nuisance  by  permeating 
through  it."  This  was  one  of  the  chief  evils  which  the  plan 
of  drainage  recommended  was  intended  to  obviate.  The  com- 
mittee  further  say  that  the  sewers  which  they  propose  ^^  will 
be  self-acting,  effective,  and  undoubtedly  sufficient  for  the  en- 
tire house  and  surface  drainage.  Whatever  inconveniences 
might  be  apprehended  from  the  sudden  flowing  in  of  back- 
water have  been  provided  for  by  flaps  at  the  outlets,  and  a 
waste  weir  on  the  empfy  basin."  It  is  obvious  from  these 
statements  that  the  plan  contemplated  an  effective  discharge 
from  the  waste  weir  into  the  channel  or  deep  water  of  the 
empty  basin;  to  be  carried  through  any  intervening  obstruc- 
tion, and  only  to  cease  or  to  require  a  new  provision  or  adjudi- 
cation of  the  board  of  aldermen,  when  the  territory  of  the 
basin  should  be  substantially  covered  with  houses  and  streets. 
It  is  true  that  the  report  of  the  engineers  contained  an  estimate 
of  the  materials  necessary  to  complete  the  sewer;  and  that  the 
committee  of  the  board  of  mayor  and  aldermen,  in  November^ 
1850,  reported  that  it  was  completed:  City  Docxmient,  1850, 
No.  84.  But  with  the  liability  to  have  the  flats  filled  up  at 
the  outlet,  and  the  right  of  the  city  to  extend  its  drains  through 
them,  when  thus  filled,  we  think  the  original  order  of  the 
mayor  and  aldermen  to  construct  the  sewer  upon  the  plan  pro- 
posed must  be  construed  as  requiring  it  to  be  made  continu- 
ously effective  for  the  discharge  of  water  into  the  basin;  and 
that  if  not  extended  at  first  as  far  as  the  Water  Power  Com« 
pany  had  a  right  to  fill,  that  was  to  be  regarded  as  a  tempo- 
rary omission,  for  the  sake  of  present  .economy,  but  which  left 
the  obligation  upon  the  city,  as  the  owner  of  the  sewer,  and 
charged  with  its  maintenance,  to  keep  it  in  operation  and  open 
to  the  edge  of  the  upland,  as  the  gradual  changes  in  the  shore 
might  from  time  to  time  require.  This  being  comprehended 
in  the  order  first  passed,  no  new  order  or  direction  was  neces- 
pary  to  give  it  binding  force. 

As  the  instructions  given  to  the  jury  at  the  trial  were  cor- 
rect, the  plaintiff  is  entitled  to  judgment.  It  will  be  suf- 
ficiently apparent  from  the  observations  already  made,  that 
the  court  do  not  intend  to  intimate  that  if  the  board  of  alder- 
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men  had  passed  an  order  directing  the  waiste  weir  to  be  closed, 
the  defendants  would  have  incurred  any  liability,  or  would 
have  been  bound  to  compensate  the  abutters  upon  Dover 
Street  for  the  expense  of  raising  the  grade  of  their  cellars  and 
yards,  which  such  a  change  in  the  system  of  drainage  might 
render  indispensable.  But  while  that  system  remained  un- 
changed, we  are  of  opinion  that  they  were  liable  for  damages 
occasioned  by  negligeno3  such  as  the  present  action  discloses. 
Judgment  for  the  plaintiff  on  the  verdict 


MUHIOIPAL   OORPORAXIONB^    LlABILITT   OF,    IK  RbSPBOT   TO  SSWEBS:    8m 

dt^  Cofmear.  CKlmer,  70  Am.  Dec  662»  note  570;  Perry  y.  OUy  qf  Woreetter. 
06  Id.  431,  note  434^  where  thii  labjeot  is  dieoniaed.  The  board  of  aldermen, 
in  laying  oat  and  ccmstmoting  drains  and  sewers,  act  as  pnUio  officers,  and 
not  as  agents  of  the  city:  Origgt  t.  Fooie^  4  Allen,  197;  BedfordY.  InhabkauU 
^  TVnmloN,  9  Id.  200;  fP^Mb*  t.  {%  </ fTonxifer,  92  Mass.  604;  JBciniey  t. 
C%  qfLwftU,  98  Id.  571;  Haakdl  t.  New  Bedford,  108  Id.  211,  aU  citing  the 
principal  case.  A  board  of  aldermen  and  common  council,  in  laying  oat  and 
oonstrocting  w»ya^  are  not  sabject  to  the  direction  or  control  of  the  inhabi- 
tants of  the  dty,  bat  are  an  independent  board  of  public  officers,  rested  by 
law  with  the  control  of  all  matters  within  their  jarisdietion,  and  performing 
duties  imposed  by  general  laws:  Brimmer  t.  Bottom,  102  Id.  22,  citing  the 
principal  case.  The  aathority  conferred  apon  monicipal  cocponktums  or 
officers  to  determine  where  drains  shall  be  bailt  is  in  the  natare  of  a  Judicial 
power,  inyolying  the  exercise  of  a  large  discretion,  and  depending  upon  con- 
iiderations  affecting  the  public  health  and  general  conyenience;  and  therefore 
no  action  lies  for  a  defect  or  want  of  sufficiency  in  the  plan  or  qrstem  of 
drainage  adopted  within  the  authority  so  conferred:  BmeryY.  LoweO,  104  Id. 
16;  ffiU  y.  Boeion,  122  Id.  359,  both  citing  the  principal  case.  Where  a 
special  charter,  accepted  by  acity  or  town,  cat  granted  at  its  request,  requires 
it  to  construct  public  worln,  and  enables  it  to  assess  the  expense  thereof  upon 
those  immediately  benefited  thereby,  or  to  deriye  benefit  in  ite  own  corporate 
capacity  from  the  use  thereof,  the  city  or  town  is  liable  as  any  other  corpora* 
tion  woald  be,  for  any  injury  done  to  any  person  in  the  negl^^ent  exercise  of 
the  powers  so  conferred:  Oliver  y.  Woreetter,  102  Id.  600;  Sknery  y.  Xowe/4 
104  Id.  15,  both  citing  the  principal  case.  A  city  has  no  ri(^t  te  so  build  or 
manage  oommon  sewers  as  te  create  a  public  nuisance.  And  if  a  private 
nmsance  is  created,  the  city  will  be  answerable  in  damages  te  the  person 
injured:  Brayton  y.  FaU  Rvoer,  113  Id.  227,  citing  the  principal  case.  For 
neglect  in  keeping  common  sewers  in  repair,  whereby  private  property  is 
injured,  an  action  may  be  maintained  against  a  city:  HiU  y.  Bodon,  122  Id. 
359,  365,  citing  the  principal  case.  Common  sewers  are  the  property  of  the 
city,  and  it  is  bound  te  keep  them  in  repair:  BomkU  y.  LoweU,  126  Id.  432, 
also  citing  the  principal  case. 

Thb  PBDYdPAL  GASX  IS  DiamrouiBHBD  in  the  following  cases:  Barry  y, 
LoimU,  8  Allen,  128;  ITAitfii^  y.  Ifc^or  ef&  </ Boston,  106  Mass.  93;  i>««fmf  y. 
^ftidbefty,  21  Mich.  108.  Itisalso  referred  teiniSoffy.  CUy qf  IfidianapoU^ 
52  Ind.  560,  among  many  other  cases,  as  throwing  some  li^^t  upon  the  sub- 
ject there  under  consideration. 
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MuLBBT  V.  Shawmut  Mutual  Fibb  Insubanob  Ga 

[4  ALunr,  IHI 

Omiutjov  or  PdiuoT  oif  Motual  InsuBAjrai  Ooxpast  that  Ko  Ivsini* 
ASOB  SHALL  Takb  Bmor  until  the  cMh  preminm  has  been  aotually 
paid  at  the  oflSoe  of  the  oompany,  and  that  every  inaozaaoe  agents  or 
other  person  forwarding  applicatioma  or  reoeiTing  preminm^  is  the  agent 
of  the  applioant  and  not  of  the  ocnnpany,  is  not  complied  with  by  a  pay* 
ment  of  the  preminm  to  an  insnranoe  agent  through  whom  the  applioaf 
tioo  is  reoeived  and  the  policy  delivered.  Snoh  oopdition  is  a  oonditioa 
preoedant  to  the  taking  e£foot  of  the  policy. 

Qmmmtm  of  Mittual  Insusancb  Comfant  havb  No  Authobitt  to  Waits 
the  by-laws  and  provisions  adopted  by  the  members  of  the  oompany  for 
■heimntiial  proteotion. 

Ck>iiTBAOT  upon  a  policy  of  insurance^  issued  by  a  mutual 
ttte  insuranoe  company,  containing  the  provision  mentioned  in 
the  opinion.  The  application  was  made  through  one  Brown, 
an  msurance  agent,  through  whom  several  policies  had  been 
effected  between  the  defendants  and  persons  seeking  insur* 
anoe,  and  who  received  the  policy  in  this  case,  delivered  it  to 
the  plaintiff,  and  received  from  him  the  premium;  but  he  did 
not  offer  to  pay  the  premium  over  to  the  company  until  after 
the  loss  occurred.  Brown  testified  that  he  was  in  the  habit  of 
settling  a  monthly  account  with  the  insurance  ofiftces  with 
which  he  did  such  business,  and  that  the  defendants,  on  pre* 
senting  to  him  his  account,  after  the  loes,  did  not  include  the 
premium  received  by  him  from  the  plaintiff,  and  he  immedi* 
ately  called  attention  to  the  fact,  and  tendered  the  amount  to 
the  defendants  at  their  office,  but  they  refiised  to  receive  it 
The  judge  directed  a  verdict  for  the  defendants.  Other  £ftcts 
are  stated  in  the  opinion. 

J.  M.  KeUhj  for  the  plaintifll 

W.  L.  Bwrt,  tor  the  defendants. 

By  Ckmrt,  Dbwet,  J.  This  policy  felled  to  become  effectual, 

for  tiie  reason  that  the  cash  premium  had  never  been  actually 

paid  at  the  office  of  the  company.    The  payment  to  Brown 

was  no  compliance  with  this  condition  of  the  policy.    On  the 

feoe  of  the  policy,  and  as  a  condition  thereof^  was  a  provision 

that  no  insurance  shall  take  effect  until  the  cash  premium 

has  been  actually  paid  at  the  office  of  the  company,  and  that 

every  insurance  agent,  or  other  person  forwarding  applications 

or  receiving  premimns,  is  the  agent  of  the  applicant,  and  not 

of  the  oompany.    This  was  a  mutual  insurance  company,  and 

the  plaintiff,  as  a  member,  would  have  his  interest  protected 
AM.  DM.  Vol.  lxxzi— m 
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by  snoh  a  rale  eqnaUj  with  all  other  members.  The  company 
deemed  it  a  proper  precaution  against  the  frauds  of  agents  for- 
warding applications  and  receiving  premiums  to  make  the  ap- 
plicant for  insurance  responsible  for  the  actual  payment  of  the 
cash  premium  at  the  office  of  the  company.  This  being  a  ocxor 
dition  precedent  to  the  taking  effect  of  the  pdicy,  this  objection 
to  the  right  of  the  plaintiff  to  maintain  the  present  action  is  a 
fatal  one. 

There  was  no  waiver  of  this  provision  in  the  policy.  •  The 
case  of  Male  v.  Mechanic^  Ins.  Co.j  6  Gray,  169  [66  Am.  Dea 
410]y  strongly  indicates  the  views  of  this  court,  against  the 
authority  of  the  officers  of  a  mutual  insurance  company  to 
waive  the  by-laws  and  provisions  adopted  by  the  members  of 
such  company  fiur  their  mutual  protection.  See  also  Brewer 
V.  CheUea  Ins.  Co.y  14  Id.  203;  BaaUr  v.  Ghdeea  Ins.  Co.j  1 
Allen,  294  [79  Am.  Dec.  780];  Priest  v.  CUizent^  Ins.  Co.,  8 
Id.  602.  The  cases  in  New  York  cited  by  the  plaintiff  have  a 
contrary  bearing. 

The  case  of  the  plaintiff  failing  upon  the  grounds  already 
stated,  it  is  unnecessary  to  oonsider  the  further  ofcjjeotioot 
urged  on  the  part  of  the  defendants. 

Judgment  upon  the  verdict  for  the  defondants. 

JxmrtDjjAis  Gbbdit  ov  IinussD  mat  bb  AoaamD  as  PATMMirr  bj  tfce 
agent  of  the  oompany:  Bss  Bhskbm  ▼.  Lffe  Im.  Ox,  66  Am.  Dm.  660^  mtks 
671. 

SnpuLATioirs  Makdto  Aoiht  of  Ihsubxb  Aonrr  ov  Abbuukdi  8m  note 
toClarkr.  UnhnM.  F.  I.  Cb.,  77  Am.  Dm.  724-72a 

Ofhokbs  of  Mutual  Iksukahoi  Oompaxxss  havb  No  AuTHOBcrr  t» 
Waiyb  Bt-lawb  and  proriaiona  adopted  by  the  oompany  for  ita  proteotioai 
MmTph^  r.  Peopled  He.  Int.  Oo.p  7  Alkn,  242;  Jlham  ▼.  Trimotmttdu  M.  F.  L 
Co.9  9  Id.  381,  both  citing  the  prinoipal  oaae. 

Thb  fuxocpal  oass  la  MsmrouiaESD  In  Lumard  v.  WmMmrm^  100  Mf  ■ 
264. 


FbABINQ   V.   KlMBALTi, 

L4  ALUH,  US.] 

Pabtt  oahhot  bb  Pbuottbd  to  Bbab  nr  Bvtobvob  Uhabbwbbbd  1 

from  himaelf  to  the  adTene  party,  Ux  the  poipoM  of  profring  the  tratli 
of  faota  ateted  in  it»  althoogh  it  waa  in  reply  to  a  letter  to  himaelf  whioh 
haa  been  pot  in  evidenoe. 

Contract  to  recover  the  price  of  chains  and  anchors  for* 
nished  by  the  plaintiflfs  to  the  ship  Yankee  Ranger,  in  1854. 
The  defendant  Trowbridge  was  defaulted,  and  Kimball  alone 
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defended.  The  plaintiffs  contended  at  the  trial  that  Kimball 
was  a  part  owner  of  the  ship,  and  that  he  had,  through  an 
agent,  procured  the  articles,  and  authorized  the  plaintiffs  to 
charge  them  to  him  as  owner.  They  read  to  the  jury  the  fol- 
lowing letter  from  them  to  him,  dated  February  9,  1860: 
*'You  will  remember  that  when  we  last  saw  you  in  Boston 
you  said  we  should  hear  from  you  before  the  close  of  the  year 
1859,  in  regard  to  our  claim  on  ship  Yankee  Ranger,  and  that 
you  would  make  us  a  proposition  that  would  be  satisfactory. 
We  have  ever  since  been  hoping  to  hear  from  you,  in  accord- 
ance with  the  encouragement  you  then  gave  us.  Please  write 
cm  receipt  of  this,  and  say  what  you  will  do."  The  following 
reply  to  this  letter  was  also  read;  it  was  dated  February  21, 
1860:  "Yours  of  February  9th  is  at  hand,  and  would  have 
been  answered  before  if  I  had  been  at  home.  When  I  last  saw 
you,  I  said  I  would  talk  with  Mr.  Trowbridge,  and  see  what 
offer  he  would  make.  I  did  talk  with  him.  He  said  he  had 
nothing,  and  was  sick,  and  could  not  pay  anything.  Since  I 
read  your  letter,  I  have  talked  with  him  again.  He  said  he 
cannot  raise  over  two  hundred  dollars."  The  plaintiffs  were 
then  allowed,  under  objection,  to  read  the  following  portion  of 
a  letter  from  them  to  the  defendant,  to  which  no  reply  wai 
sent;  this  letter  was  dated  March  15, 1860:  "We  duly  received 
yours  of  the  2l8t  of  February,  and  must  say  that  we  were  sur* 
prised  at  the  contents.  You  say  that  when  you  last  saw  us, 
yon  teld  us  you  would  talk  with  Mr.  Trowbridge,  and  see  what 
offer  he  would  make,  which  you  did  on  your  return  home,  and 
he  said  he  was  sick,  and  had  nothing,  and  that  you  have  again 
seen  him  since  the  receipt  of  our  letter  of  the  9th  ult.,  and.  he 
now  says  he  cannot  raise  over  two  hundred  dollars,  and  then 
you  let  the  whole  subject  drop.  Now,  in  the  interview  we  had 
with  you,  alluded  te  above,  there  was  not  one  word  said  about 
Mr.  Trowbridge,  and  we  were  not  aware  that  you  intended  to 
see  him  in  regard  to  the  subject  of  our  claim.  You  told  the 
writer  of  this  that  there  was  one  matter  which,  if  it  turned 
favorably,  and  you  thought  it  would,  would  enable  you  to 
make  us  a  handsome  offer  for  our  demand;  and  you  had  no 
doubt  it  would  be  one  that  would  prove  entirely  satisfactory  to 
us.  You  expected  to  make  the  offer  before  the  Ist  of  Novem- 
ber, and  at  any  rate,  before  the  end  of  the  year  (1859).  The 
name  of  Mr.  iSrowbridge  was  not  mentioned  by  either  of  us. 
We  claimed  the  payment  of  the  debt  from  you,  and  expected 
the  offer  from  you."    The  jury  found  for  the  plaintiffs. 
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H.  W.  PtiiM  ondRD.  Smith,  tot  the  defendant 
H.  F.  Dwrant  whd  O.  A.  Samerbyf  for  the  plaintiiBt, 

By  Court,  DswxTi  J.  The  general  rule  that  a  party  cannot 
make  evidence  £ir  himself  hj  his  written  communications  ad- 
dressed to  the  other  party,  as  to  the  character  of  dealings  be- 
tween them,  or  the  liability  of  the  party  to  whom  they  are 
addressed,  in  the  absence  of  any  reply  assenting  to  the  same, 
is  well  settled. 

A  distinction  has  sometimes  been  made  where  the  com- 
munication thus  offbied  in  evidence  was  a  previous  letter  of 
the  party  offering  it,  to  which  the  letter  of  the  other  party  was 
in  reply;  but  even  this  has  been  allowed  under  the  peculiar 
circumstances  of  the  case,  and  where  such  prior  letter  might 
be  properly  referred  to  for  the  purpose  of  explaining  or  apply- 
ing the  letter  of  the  other  party,  and  not  as  evidence  of  any 
independent  fact  stated  therein.  The  recent  case  of  Trisehet 
V.  Hamilton  Ins.  Co.,  14  Oray,  466,  illustrates  this,  and  was 
thus  limited.  In  the  previous  case  of  DuUan  y.  Woodman,  9 
Gush.  262  [57  Am.  Dec.  46],  the  introduction  of  the  letter  of 
the  party  offering  it  was  put  wholly  upon  the  ground  that  it 
was  rendered  admissible  by  the  subsequent  verbal  statements 
of  the  other  party  as  to  the  matter  contained  in  it,  and  the 
reason  why  he  did  not  answer  it,  and  it  was  held  that  other- 
wise it  must  have  been  excluded.  But  omitting  to  answer  a 
written  communication  is  no  evidence  of  the  truth  of  the  fiurta 
therein  stated;  nor  is  a  party,  under  ordinary  droumstanoes, 
required  to  reply  to  a  letter  containing  fScdse  statements  d 
&ots:  Commonwealth  v.  Eastman,  1  Gush.  188  [48  Am*  Deo. 
696].  The  case  of  FaifUe  v.  Denton,  3  Car.  Jc  F.  108,  is  to  ibo 
like  effect 

But  it  was  urged  on  the  part  of  the  plaintiff  that  the  latw 
case  of  Boe  v.  Day,  7  Gar.  &  P.  706,  is  to  the  contrary  effect 
It  is  so  to  some  extent,  certainly;  but  the  case  was  limited  to 
<<an  immediate  reply,"  in  the  ruling  of  the  judge  admitting  it, 
it  being  an  answer  to  the  letter  of  the  other  party  written  the 
day  previous.  And  it  will  be  found  that  in  Richards  y. 
Franhim,  9  Id.  221,  it  was  again  asserted  that  letters  written 
by  a  party  are  not  admissible  as  evidence  in  his  own  favor, 
except  as  a  notice  or  demand. 

The  question  is  obviously  one  of  practical  importance,  and 
rather  to  be  decided  upon  principle  than  by  reference  to  the 
nisi  prius  rulings  in  the  cases  referred  to. 
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The  first  letter  nnanflwered  wotQd  seem  to  be  obviooBly  in* 
competent  evidence  to  prove  the  facte  therein  stated  to  be  true, 
against  the  party  to  whom  it  was  addressed.  Why  does  not 
the  like  objection  apply  to  a  second  letter,  reafBbrming  facts  or 
stating  additional  ones,  and  to  which  there  has  been  no  reply? 
A  party  may  introdnce  the  letter  of  his  adversary,  and  if  need 
be,  for  the  purpose  of  enabling  the  jury  to  understand  fully 
the  letter  thus  introduced,  he  may  read  to  the  jury  the  letter 
to  which  it  was  in  answer;  but  to  go  further,  and  hold  that  a 
second  letter  of  the  party,  or  a  third,  or  fourth,  as  the  case  may 
be,  is  competent  evidence,  would  be  in  violation  of  the  rule 
that  a  party  cannot  make  evidence  for  himself  by  his  own 
declarations,  and  the  further  rule  that  the  omission  to  answer 
letters  written  to  a  party  by  a  third  person  does  not  show  an 
acquiescence  in  the  facts  there  stated,  as  might  be  authorized 
to  be  inferred  in  the  case  of  silence,  where  verbal  statements 
woe  made  directly  to  him. 

In  looking  at  the  fisusts,  as  presented  in  reference  to  the 
coarse  of  the  trial  here,  it  appears  that  the  plaintiff  was  al- 
lowed to  introduce  a  letter  of  the  defendant,  written  to  him 
under  date  of  February  21, 1860,  and  also  his  own  letter  to 
the  defendant,  to  which  the  letter  of  the  defendant  was  in 
answer*  But  he  was  further  allowed  to  introduce  a  subsequent 
letter  of  his  own  to  the  defendant,  dated  March  19, 1860,  a 
period  of  nearly  feur  weeks  after  the  date  of  the  defendant's 
letter.  This  was  not  ^'an  immediate  reply,"  or  necessarily 
connected  with  the  previous  correspondence,  so  as  to  require 
its  admission.  In  the  opinion  of  the  court,  this  letter  should 
have  been  excluded,  and  that  portion  of  the  same  that  was 
allowed  to  be  offered  in  evidence  was  erroneously  admitted. 

Exceptions  sustained. 


lo  Amm  Lrie  AsmamoD  to  Pibtt  warn  hot 
Book  Lrie  Aiwrownm  in  eridoioa  agninil  hims  DuUomY.  Woodman,  07 
Am.  Deo.  46^  nofcelM);  ChmmomoeaUh  ▼.  Baotman,  48  Id.  09e»  note  609,  where 
otiieroMeeMreoolleoied.  An  miansweved  letter  le  not  edmiinble  in  eridenoe^ 
■Hhoogh  the  itetementi  oontuned  in  it  ere  weQ  knoum  to  the  perty  to  whom 
It  leeents  OmmmmootOhT.  Bdgeri^,  10  Alkn,  1S7,  eitfaif  the  prinoipel 
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Bbaoeett  v.  Lubkb. 

[4  ALLSN,  188.1 

Immm  n  Lubui  vob  Pkksonal  Injubdeb  Subeaihbd  sr  Bmuok  ov 
OAMKumanuB  ov  hh  EMPLom  who  is  engaged  in  work  done  under  a 
general  employment  for  a  reasonable  compenntion  or  for  a  itlpolated 
prioe,  wiien  the  employer  retains  the  right  and  power  of  direotmg  and 
oontrolling  the  time  and  manner  of  execnting  the  work,  or  of  refraining 
from  doing  it,  if  he  deems  it  neoeesaiy  or  expedient. 

ToBT  to  recover  damages  for  a  personal  injury  sustained  bj 
the  plaintiff^  by  the  falling  upon  her  head  of  an  iron  rod  which 
was  part  of  a  frame  supporting  an  awning  in  front  of  a  store 
occupied  by  the  defendants.  The  defendants  admitted  that 
ihey  were  tiie  lessees  of  the  building  to  which  the  frame  of  the 
awning  was  attached,  and  that  they  were  in  possession  of  the 
frame.  The  frame  belonged  to  the  owner  of  the  building. 
The  defendants  obtained  from  the  owner  permission  to  have 
one  end  of  the  frame  moved  along  six  or  eight  inches.  They 
engaged  a  carpenter  to  do  the  work,  and  having  told  him  what 
they  wished  to  have  done,  they  gave  him  no  further  directums, 
and  were  not  present  when  the  work  was  done.  The  questiim 
of  the  carpenter's  negligence  was  left  to  the  jury,  and  they 
tendered  a  verdict  for  the  plaintiff.  Other  facts  are  stated  in 
the  opinion. 

J.  C.  Parkj  {or  the  defendants. 

D.  Thaxler  and  W.  Warren^  Jr.^  for  the  plaintiff. 

By  Court,  Bioblow,  G.  J.  This  seems  to  us  to  be  a  very 
dear  case.  The  defendants  are  liable,  because  it  appears 
that  the  negligent  act  which  caused  the  injury  was  done  by  a 
person  who  sustained  towards  them  the  relation  of  servant. 
There  was  no  contract  to  do  a  certain  specified  job  or  piece  of 
work  in  a  particular  way  for  a  stipulated  sum.  It  is  the  ordi- 
nary case  where  a  person  was  employed  to  perform  a  service  for 
a  reasonable  compensation.  The  defendants  retained  the  power 
of  controlling  the  work.  They  might  have  directed  both  the 
time  and  manner  of  doing  it.  If  it  was  unsafe  to  make  the 
repairs  or  alterations  at  an  hour  when  the  street  was  fre- 
quented  by  passers,  it  was  competent  for  the  defendants  to 
require  the  person  employed  to  desist  from  work  until  this 
danger  ceased  or  was  diminished.  If  the  means  adopted  to 
gain  access  to  the  awning  were  unsuitable,  the  defendants 
might  have  directed  that  another  mode  should  be  used.  In 
short,  if  the  work  was  in  any  respect  conducted  in  a  carelesf 
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or  negligent  manner,  the  defendants  had  fall  power  to  change 
the  manner  of  doing  it,  or  to  stop  it,  and  to  discharge  the  per- 
son employed  from  their  service.  The  mere  fact  that  the  work 
was  done  by  one  who  carried  on  a  separate  and  independent 
employment  does  not  absolve  the  defendants  from  liability. 
If  such  were  the  rule,  a  party  would  be  exempt  from  respon- 
sibility even  for  the  negligent  acts  of  his  domestic  servants, 
such  as  his  cook,  coachman,  or  gardener.  This  point  was  dis- 
tinctly adjudicated  in  Sadler  v.  Herdocky  4  El.  <fe  B.  570.  The 
distinction  on  which  all  the  cases  turn  is  this:  if  the  person 
employed  to  do  the  work  carries  on  an  independent  employ- 
ment, and  acts  in  pursuance  of  a  contract  with  his  employer 
by  which  he  has  agreed  to  do  the  work  on  certain  specified 
terms,  in  a  particular  manner  and  for  a  stipulated  price,  then 
the  employer  is  not  liable.  The  relation  of  master  and  ser- 
vant does  not  subsist  between  the  parties,  but  only  that  of 
contractor  and  contractee.  The  power  of  directing^  and  con- 
trolling the  work  is  parted  with  by  the  employer,  and  given 
to  the  contractor.  But  on  the  other  hand,  if  work  is  done  un- 
der a  general  employment,  and  is  to  be  performed  for  a  rea- 
sonable compensation  or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and  power  of 
directing  and  controlling  the  time  and  manner  of  executing 
the  work,  or  of  refraining  from  doing  it,  if  he  deems  it  neces- 
sary or  expedient.  This  distinction  is  recognized  in  the  cases 
adjudged  by  this  court:  Sprwd  v.  Hemmingway^  14  Pick.  1 
[25  Am.  Dec.  350];  Stone  v.  OodmaUy  16  Pick.  299;  HiUiard  v. 
Richardsonj  8  Gray,  349  [63  Am.  Dec.  743];  Linton  v.  Smithy 
8  Id.  147.  In  the  very  recent  case  of  Pickard  v.  Smithy  de- 
cided in  the  court  of  common  bench  in  England,  and  reported 
in  4  L.  T.,  N.  S.,  470,  it  was  held  that  a  lessee  and  occupier  of 
a  refreshment-room  at  a  railroad  station,  and  of  a  cellar  un- 
derneath, who  employed  a  dealer  in  coal  to  put  coal  into  the 
cellar,  was  liable  for  damages  to  a  person  in  consequence  of 
his  falling  through  a  trap-door  which  was  left  open  by  the  ser- 
vants of  the  dealer  in  coal.  The  court  in  that  case  go  so  far 
as  to  say  that  a  person  may  be  held  liable  if  the  act  which 
causes  the  injury  is  one  which  he  employed  another  to  do,  or 
if  it  is  one  which  it  was  incumbent  on  him  to  perform  as  a 
duty,  and  which  he  intrusted  to  another  to  do  in  his  stead. 

In  the  case  at  bar,  the  defendants  were  bound  to  see  that, 
in  removing  and  altering  a  portion  of  the  awning  over  the 
street,  no  injury  should  be  occasioned  to  travelers.    They  can- 
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not  moBpe  this  duty  merely  by  showing  that  they  employed  a 
person  to  change  its  position  or  structure,  by  whose  n^ligent 
act  the  injury  of  which  the  plaintiff  complains  was  inflicted. 
Bxceptions  overruled. 

LuBQJTTOvEiiPLOTXBiOBNsoLiOBrGiOFRifFLanx:  8eeOZa»ikT.  JVy,7S 
Am.  Dec.  590,  iioteA99;  CMiiiT.  ilfiMHaM  JfiOi,  71  Id.  63,  note 
mam  are  ooUaoted.  Where  the  penon  through  whoee  negligenoe  the  injiixy 
hi^pened  wm  not  in  the  empU»7ment  or  eerrioe  of  the  defendant,  but  mm 
exeroiiing  an  independent  emploTnient  in  no  way  aabjeot  to  the  command  or 
control  of  the  defendant  ae  to  the  mode  in  which  it  ahoold  be  carried  oOt  Urn 
plaintiff  eaonot  recover:  Wood  ▼.  CM,  13  Allen,  59;  Rpcm  t.  Ourram,  64  Ind. 
S5A;  <%</-C<V»wp^  ▼•'2^70  Id.  78,  aU  citing  the  principal  Where 

work  is  done  nnder  a  contract,  the  doctrine  of  retpondeat  mtperior  doea  not 
apply:  WemkUy.  PraU,  12  Allen,  470^  citing  the  principal  caae.  Bui  where 
an  employer  retajna  the  rij^t  and  power  to  centred  the  time  and  manner  of 
ezeonting  the  woric,  or  to  refrain  from  doing  it,  he  is  liable  for  injniy  soa- 
tained  by  his  enq^yee's  negligence  in  performing  the  work:  Ckmmn  t.  Hm^ 
MM^y,  112  Mass.  08,  citing  the  princ^  case. 

GBiixBioir  ST  WmoR  to  DsnaofDni  wHsnuut  BsLaxnar  or  ILksxn 
AXD  SiBTAMT  BzxsiB:  See  CbrUa  t.  AmeHocm  JiUlt,  71  Am.  Dec.  68;  note  66^ 
where  other  cases  are  coUeoted.  Hie  qnestion  iHietiier  the  relaitioQ  be  tlM* 
of  master  and  sorrant  or  not  is  to  be  determined  mainly  by  asoertainlng  from 
the  contract  of  employment  whether  the  en^loyer  retalna  the  power  e( 
directing  and  controlling  the  woric,  or  has  given  it  to  the  i  " 

▼.  ffooper,  11  Allen,  422,  citing  the  prine^  < 


YOSB   V.    SiNOBB. 

[4  AUMK,  237.1 

Oiri  JozRT  OwviB  or  Fatdit  Rioht  oahkot  lliixTinr  Bill  or  BQnm 
agMnrt  another  Jofa&t  owner  to  compel  an  acooonting  for  a  portion  d  the 
profits  d  sales  of  the  patented  artiole^  in  the  abaence  of  any  special  agresi 
at. 


CoNTBAOT,  with  a  prayer  for  relief  in  equity,  and  that  the 
defendants  might  be  decreed  to  account  with  the  plaintiflii, 
and  to  pay  over  to  them  such  sums  as  might  be  found  to  be 
justly  due.  The  following  {acts  were  agreed:  On  the  29th 
of  March,  1862,  the  defendants,  who  were  the  owners  of  the 
patent  right  referred  to,  executed  to  the  plaintiffs  jointly  with 
William  R.  Perkins  an  assignment  of  the  right  to  use  the  in- 
Tention  within  a  certain  specified  territory;  the  plaintifib,  ae 
partners,  purchasing  and  holding  one  undivided  half  part, 
and  Perkins  purchasing  the  other  undivided  half  partof  the 
interest  and  right  therein  conveyed.  On  the  10th  of  Decern* 
ber,  1852,  Perkins  assigned  his  undivided  half  part  to  C.  G. 
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Andrews,  whose  administratrixy  on  the  6th  of  Febrnaiy,  1856, 
assigned  the  same  to  the  defendants.  Between  the  6th  of 
Febrnary  and  the  18th  of  March,  1867,  the  parties  to  this  suit 
owned  respectively  one  undivided  half  part  of  the  rights  under 
the  assignment,  and  both  sold  machines  containing  the  pat- 
ented invention  in  the  assigned  territory.  The  defendants 
sold  such  machines  to  the  number  of  seventeen  more  than 
were  sold  by  the  plaintiffs,  for  which  they  received  their  pay, 
making  large  profits  thereon;  but  they  refused  to  account  with 
the  plaintifb  therefor,  though  often  requested.  Before  Feb- 
ruary 6, 1866,  the  owners  of  the  interest  under  the  assignment 
had  been  accustomed  to  sell  and  account  together  for  all  sales 
and  profits. 

T.  L.  Wak^fiM,  for  the  plaintiffik 

C  BtowMj  for  the  defendants. 

By  Court,  Chapman,  J.  There  is  not  in  this  country  any 
limitation  of  the  number  of  persons  who  may  be  joint  owners 
of  a  patent  right  In  England  it  is  otherwise.  English  let- 
ters patent  contain  a  provision  that  if  they  shall  at  any  time 
be  vested  in  more  than  twelve  persons  or  partners  they  shall 
become  void.  But  the  statutes  of  the  United  States,  1836, 
e.  367,  sec.  11,  makes  patents  assignable,  either  as  to  the  whole 
interest  or  any  undivided  part  thereof,  by  any  instrument  in 
writing;  and  licenses  may  also  be  granted  by  the  patentees  or 
their  assignees  to  as  many  parties  as  they  please.  Many  pro- 
prietors of  patents  have  availed  themselves  of  the  right  to 
make  assignments,  and  grant  licenses  to  a  great  extent;  and 
there  have  been,  for  many  years,  a  great  number  of  persons 
interested,  as  part  owners  or  licensees,  in  the  question  whether, 
independentiy  of  covenants  or  agreements,  a  right  of  contri- 
bution, in  any  form  or  to  any  extent,  exists  between  such 
parties  or  any  of  them.  The  amount  of  property  and  the 
number  of  persons  to  be  affected  by  this  question  must  be 
very  great.  The  question  has  arisen,  and  been  propounded  to 
counsel,  in  many  instances;  but  after  having  made  extensive 
inquiries,  we  cannot  learn  that  it  has  ever  before  been  pre- 
sented to  a  judicial  tribunal  in  any  form.  The  learned  coun- 
sel in  this  case  have  acknowledged  their  inability  to  find  any 
authority  in  point,  and  have  argued  the  question  principally 
by  analogy.  The  prevailing  sentiment  among  patent  lawyers, 
we  have  reason  to  believe,  is  adverse  to  the  right;  and  many 
of  them  are  in  the  habit  of  advising  clients  to  make  provision 
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on  the  subject,  as  well  between  part  owners  as  licensees,  bj 
special  agreements.  The  analogies  which  have  been  suggested 
by  counsel,  and  those  which  have  suggested  themselves  to  our 
own  minds,  are  quite  unsatisfeu^ry;  because  a  patent  right, 
as  it  exists  in  this  country,  is  a  species  of  property  so  unlike 
every  other  species,  and  is  made  profitable  in  so  great  a  variety 
of  ways.  The  authorities  cited  for  the  plaintiffs  are  those 
which  relate  to  tenancies  in  common  of  real  estate.  But  real 
estate  is  made  profitable  either  by  occupation  with  or  without 
cultivation,  or  by  renting  it.  And  if  either  party  is  dissatis- 
fied with  holding  it  jointly  or  in  common,  he  may  have  par- 
tition. But  there  is  no  provision  for  partition  of  patent  rights; 
and  they  are  so  diverse  in  their  nature  that  no  general  state- 
ment can  be  made  as  to  the  manner  in  which  they  are  made 
profitable.  Perhaps  in  a  majority  of  cases  the  value  of  the 
right  depends  upon  the  peculiar  circumstances  and  skill  of 
the  owner.  At  conmion  law,  no  right  of  c(mtribution  existed 
between  tenants  in  common  of  real  estate.  By  statute  4  <fe  5 
Anne,  c.  16,  if  one  tenant  collects  and  receives  more  than  his 
share  of  the  rents  and  profits,  he  is  made  liable  to  contribu- 
tion, and  this  statute  has  been  adopted  in  Massachusetts: 
Mu/nroe  v.  Luke,  1  Met.  463;  Calhoun  v.  CurtUj  4  Id.  413  [38 
Am.  Deo.  880].  But  the  statute  has  not  been  held,  either  in 
England  or  here,  to  extend  to  patent  rights.  It  may  be  added, 
that  the  law  as  to  the  respective  rights  of  part  owners  of  an 
interest  in  a  patent  right  should  be  uniform  throughout  the 
United  States,  and  cannot  be  affected  by  the  law  of  any  par> 
ticular  state  in  respect  to  real  property. 

There  is  some  analogy  between  a  patent  right  and  a  right 
of  way.  A  patent  right  is  a  monopoly  of  a  certain  way  of 
doing  a  thing.  It  is  an  exclusive  right  of  way  in  the  region 
of  invention,  secured  to  one  for  a  limited  period  as  a  compen- 
sation for  having  first  discovered  it.  It  was  never  held  that  if 
one  of  several  owners  of  a  right  of  way  over  a  tract  of  land 
used  the  way  more  than  the  other  part  owners  did,  he  thereby 
became  liable  to  them  for  contribution.  The  doctrine  of  contri- 
bution has  never  been  held  to  apply  to  the  use  of  rights  of  this 
character.  Yet  it  would  be  unsafe  to  draw  any  conclusions 
from  this  to  a  patent  right,  because  the  analogy  is  so  faint. 

There  is  some  analogy  between  a  patent  right  and  a  right 
to  take  tolls;  for  the  royalty  is  in  the  nature  of  toll  for  the 
use  of  the  patented  way  or  method.  Both  are  incorporeal 
rights;  and  a  patent  is  sometimes  made  profitable  by  simply 
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taking  a  royalty  from  those  who  nse  the  invention,  under  an 
assignment  or  a  license.  If  one  tenant  in  common  of  a  right 
to  take  tolls  were  to  receive  more  than  his  share,  a  right  of 
contribution  would  probably  exist  on  the  part  of  his  co-tenant; 
but  it  would  not  be  safe  to  apply  the  rule  to  patent  rights,  be- 
cause the  taking  of  tolls  is  simply  the  receipt  of  money  for  the 
use  of  the  common  properly,  but  the  use  of  patent  ri^ts  and 
the  contracts  for  royalties  usually  include  other  elements. 
The  present  case  illustrates  this  remark.  Each  part  owner 
sells  his  machines  for  a  price  supposed  to  include  a  royalty. 
But  he  must  first  invest  money  in  the  purchase  of  machines. 
Then  he  must  expend  labor,  skill,  and  money  in  finding  pur- 
chasers. And  at  the  last,  he  must  take  the  risk  of  losses. 
And  each  of  these  elements,  and  several  others  relating  to  the 
proceedings  of  the  other  party,  must  enter  into  an  equitable 
adjustment  of  a  contribution. 

A  patent  right  is  a  chattel  interest;  therefore  a  tenancy  in 
common,  or  part  ownership  in  it,  is  much  like  tenancy  in  com- 
mon or  part  ownership  of  other  personal  property.  But  the 
use  of  a  patent  right  is  different  from  the  use  of  any  other  prop- 
erty; and  therefore  it  is  not  safe  to  follow  the  rules  adopted  in 
regard  to  the  mutual  liabilities  of  part  owners  of  ships,  horses, 
grain,  liquor,  etc.  It  would  not  be  safe  to  conclude  that  be- 
cause the  owner  in  common  of  a  horse  is  not  liable,  though  he 
retains  the  exclusive  use  of  him,  therefore  the  part  owner  of 
the  patent  who  uses  it  exclusively  is  not  liable;  nor  because 
the  tenant  in  common  of  the  grain  or  liquor  who  uses  it  exdu- 
eively,  and  consumes  it  in  using,  is  liable,  therefore  the  part 
owner  of  the  patent  is  liable.  There  is  a  possibility  that  the 
part  owner  of  the  patent  may  so  supply  the  market  as  to  appro- 
priate to  himself  the  whole  value  of  the  patent;  and  on  the 
ether  hand,  his  use  of  it  may  have  the  effect  to  create  a  market 
«o  extensive  as  greatly  to  enhance  the  value  of  the  whole 
patent.  On  the  whole,  then,  we  are  compelled  to  reject  all 
arguments  from  analogy,  and  look  at  the  question  upon  its 
cwn  apparent  merits. 

There  is  nothing  restrictive  in  the  grant  of  the  defendants  to 
the  plaintiffs  and  Perkins,  dated  March  29,  1852.  It  assigns 
to  them,  their  representatives  and  assigns,  '^the  sole  and  exclu- 
idve  right  to  use,  and  vend  to  others  to  be  used  (but  not  to 
build  or  make),"  the  machines  in  question,  within  the  terri- 
tory specified.  It  is  agreed  that  Perkins  was  the  purchaser  of 
one  half  the  right,  though  this  is  not  indicated  in  the  assign- 
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ment;  and  that  this  proportion  of  it  was  repurchased  by  the 
defendants  from  the  administratrix  of  Andrews,  to  whom  Per- 
kins had  sold  his  share.  But  the  language  used  seems  to  con- 
vey to  one  as  full  a  right  to  use  and  sell  the  machines  as 
aiKyiher.  It  is  not  in  any  respect  distributive.  Terms  might 
easily  have  been  used  which  would  indicate  the  extent  to 
which  each  party  might  use  the  right,  and  his  liability  in  case 
he  used  it  beyond  the  limitation  specified;  but  such  terms  are 
omitted. 

There  is  nothing  to  restrict  the  party  owning  each  moiety 
of  the  right  firom  selling  and  assigning  that  moiety,  or  any 
fractional  part  of  it,  or  as  many  fractional  parts  as  he  pleases. 
Bach  may  purchase  as  many  machines  as  he  pleases;  and 
having  purchased  them,  he  may  sell  them  to  others  witii  the 
right  to  use  and  sell  them;  or  may  refuse  to  sell  them,  and 
may  rent  them,  or  establish  manufactories,  either  alone  or  in 
company  with  others,  in  which  the  machines  shall  be  used.  Or 
either  party  may  neglect  or  refuse  to  purchase,  use,  or  sell  any 
machines  or  any  rights,  or  to  make  his  moiety  profitable  in  any 
way.  The  right  is  thus  subject  to  transfers  and  subdivisions, 
and  may  be  used  in  a  great  variety  of  ways.  None  of  the  par- 
ties interested  has  any  right  to  control  the  action  of  the  other 
parties,  or  to  exercise  any  supervision  over  them.  It  is  diffi- 
eult  to  see  how  an  equitable  right  of  contribution  can  exist 
among  any  of  them,  unless  it  includes  all  the  parties  inter- 
ested, and  extends  through  the  whole  term,  of  the  patent  right. 
And  if  there  be  a  claim  for  contribution  of  profits,  there  should 
also  be  a  correlative  claim  for  losses,  and  an  obligation  upon 
each  party  to  use  due  diligence  in  making  his  interest  profit- 
able. It  is  not  and  cannot  be  contended  that  these  parties  are 
copartners;  but  the  idea  of  mutual  contribution  for  profits  and 
losses  would  require  even  more  than  copartnership.  Nothing 
short  of  the  relation  of  stockholders  in  a  joint-stock  company 
would  meet  the  exigences  of  parties  whose  interests  may  be 
thus  transferred  and  subdivided. 

But  even  as  between  the  original  parties,  as  there  was  no 
mutual  obligation  to  contribute  for  losses,  or  to  use  any  dili- 
gence to  make  the  property  profitable,  and  as  each  party  was 
at  liberty  to  buy,  use,  and  sell  machines  at  his  pleasure,  and 
to  sell  his  moiety  of  the  right,  or  fractional  parts  of  it,  we  think 
no  obligation  arose  out  of  the  part  ownership,  as  being  legally 
or  equitably  incident  to  it,  to  make  contribution  of  profits. 
But  in  the  absence  of  any  contract,  we  think  each  party  was 
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at  liberty  to  use  his  moiety  as  he  might  think  fit,  within  the 
territory  described.  If  the  defendants  have  realized  any  profit 
in  the  manner  alleged,  it  has  been  by  investing  capital  in  the 
purchase  of  machines,  and  the  use  of  skill  and  labor  in  selling 
them;  and  they  have  taken  the  risk  of  losses.  Apparently, 
there  is  no  more  reason  why  the  plaintiffs  should  claim  a  part 
of  the  advanced  price  for  which  they  may  have  sold  their  ma- 
chines than  there  would  have  been  for  claiming  a  part  of  the 
price  if  they  had  sold  their  right  itself  for  an  advance.  It  may 
possibly  be  that  the  sale  of  the  seventeen  machines  so  far  sup- 
plies the  market  that  the  plaintiffs'  moiety  of  the  right  is  greatly 
reduced  in  value;  but  if  it  be  so,  the  consequence  is  very  remote, 
and  dependent  upon  a  great  variety  of  causes.  There  have  been 
patented  articles,  in  respect  to  which  such  a  sale  would  have 
greatly  enhanced  the  value  of  the  other  moiety  of  the  right, 
by  its  tendency  to  create  a  demand.  Such  a  consequence 
would  also  be  remote. 

These  parties  must  be  regarded  as  having  interests  which 
are  distinct  and  separate  in  their  nature,  though  they  are  de- 
rived from  the  same  contract;  and  having  such  interests,  with 
the  right  to  use  them  separately,  they  cannot  for  any  legal  use 
of  them  incur  any  obligation  to  each  other. 

Plaintiffs  nonsuit. 


SswALL  V.  Boston  Water  Poweb  Company. 

[4  JLLLBN,  277.1 

Whibb  Ownxr  of  OxBTmoATi  ov  Shabbs  IK  Corporation  Sells  Part 
OF  Thui;  and  exeoates  an  awrigninmit  of  the  part  ao  aold  by  partially 
fining  npa  Uank  fofm  printed  on  the  back  of  the  certificate,  being  guilty 
of  no  want  of  care  in  the  mode  of  filling  the  blank,  and  this  assignment 
is  afterwards  altered  so  as  to  porport  to  assign  the  whole  of  the  shares, 
and  the  ooporation  negligently  transfers  all  the  shares  on  its  books,  and 
issues  to  other  parties  a  new  certificate  therefor,  it  will  be  liable  to  the 
tme  owner  for  the  amount  of  shares  thus  wrongfully  transferred. 

Bill  in  equity  against  the  Boston  Water  Power  Company, 
John  B.  Neale,  William  W.  Keith,  Joseph  W.  Davis,  William 
H.  L.  Smith,  and  Clark,  Cheney,  &  Co.,  to  eompel  them  to  pro- 
cure  for  the  plaintiff  a  certificate  of  150  shares  of  the  capital 
stock  of  the  Boston  Water  Power  Company,  and  to  compel  the 
Water  Power  Company  to  pay  to  him  a  dividend  which  had 
been  declared  on  the  shares.  Other  £acts  are  stated  in  thf 
opinion. 
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/.  F.  Redfidd  and  S.  E.  SewaU,  for  the  plaintifl: 

P.  W.  ChomdUr  omd  G.  0.  Shattuek,  for  the  Boston  Watar 
Power  Company. 

A.  A.  BcMfiey^  tor  J.  B.  Neale. 

/.  JJ.  Sobby  tot  W.  W.  Keith  and  J,  W.  Davis. 

F.  A.  Broohiy  for  Clark,  Cheney,  A  Co. 

By  Court,  Chapman,  J.  Upon  the  evidenee  as  reported,  tfaa 
eoort  are  of  opinion  that,  as  between  the  plaintiff  and  tfa» 
Water  Power  Company,  his  stock  has  been  transferred  and 
lost  to  him  ttirongh  their  Cetnlt,  and  without  negligence  or  fault 
on  his  part. 

He  had  a  single  certificate  for  two  hundred  shares,  on  the 
back  of  which  was  printed  a  blank  form,  prepared  by  the 
company  for  an  assignment  of  shares.  He  proposed  to  sell 
fifty  shares,  and  employed  Thomas  B.  Sewall,  a  broker,  to 
make  the  sale.  The  shares  were  sold  to  William  W.  Keith,  a 
broker,  the  name  of  his  principal  not  being  disclosed.  The 
blank  form  for  the  assignment  was  then  filled,  so  far  as  was 
necessary,  by  writing  the  word  ''fifty  "  in  the  proper  space  to 
indicate  the  number  of  shares  sold,  and  with  two  marks  in 
ink  before  it  to  indicate  that  nothing  else  should  be  writtm 
there;  and  also  a  line  in  ink  drawn  through  the  blank  before 
the  word  ''  shares,"  to  show  that  nothing  should  be  writtm 
there.  The  date  was  filled  up,  and  the  assignment  was  then 
signed  by  the  plaintiff  and  witnessed  by  his  broker,  who  de- 
livered tiie  certificate,  with  this  assignment  of  fiffy  shares  on 
its  back,  to  Keiih.  A  blank  was  left  for  the  name  of  the  as- 
signee, and  also  for  the  consideration.  The  assignment,  as 
delivered,  is  copied  in  the  margin.* 

*  In  oooaidentioii  of  Dtllan^  Is 


:^V^  of  the  within 


•f  tfa«  Oorponto  Stock  of  tho  Bosioir  Waxbb  Pown  OoHFAinr. 
WitnaM  my  huidand  ted,  thii  I^dAj  of  Mardk  iu  D.  eig^tegn 
and  9kti^.  &  &  SSWAIi* 

Signed,  sealed,  and  doliyored,  I 
in  proeenoe  of  | 

T.  R.  SEWALL. 
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The  delivery  gave  to  the  holder  the  right  to  fill  these  blanks, 
but  not  to  alter  the  part  stating  the  number  of  shares  assigned. 
By  the  exercise  of  ordinary  care,  any  person  could  see  on  in- 
spection that  only  fifty  shares  were  assigned,  and  that  the 
remaining  150  still  belonged  to  the  plaintiff*.  The  plaintiflf's 
broker  testifies  that  this  course  is  common,  and  there  is  no 
evidence  to  the  contrary;  and  we  cannot  see  why  it  is  not  a 
safe  and  prudent  course.  For  any  alteration  in  the  number 
of  the  shares  assigned  would  be  obvious  on  inspection,  as  it  was 
in  this  case,  or  else  it  must  be  done  by  a  very  ingenious  for- 
gery. 

If  there  was  an  obvious  alteration,  it  would  be  the  duty  of 
the  defendants  to  ascertain  whether  it  was  authorized  before 
making  a  transfer  of  the  shares  to  the  assignee;  otherwise 
they  would  run  the  risk  of  its  being  unauthorised.  If  it 
was  a  forgery,  it  would  be  void,  and  no  one  could  acquire  a 
title  under  it,  unless  the  plaintiff  should  be  guilty  of  negli- 
gence in  respect  to  it  K  it  were  carried  to  the  office  of  the 
company  for  the  purpose  of  procuring  a  transfer  of  the  fifty 
shares,  tiie  company  would  retain  it;  would  issue  a  new  certifi- 
cate to  the  assignee  of  the  fifty  shares;  and  whenever  the 
plaintiff*  should  have  occasion  to  take  a  new  certificate  for  his 
150  remaining  shares,  the  files  and  books  of  the  company 
would  show  that  he  was  still  the  owner  of  them,  and  had  wi 
transferred  them.  His  property  ought  to  be  as  safe  without  a 
certificate  as  with  one. 

The  real  purchaser  was  John  B.  Neale,  and  the  certificate 
was  delivered  to  him.  He  filled  the  proper  blank  with  the 
words  '^  J.  B.  Neale,  trustee,"  and  probably  inserted  the  word 
^  ten  "  in  the  blank  for  the  consideration.  Having  occasion 
to  borrow  money  of  Clark,  Cheney,  A  Co.,  on  a  pledge  of  fifty 
shares,  he  erased  the  words  ''  J.  B.  Neale,  trustee,"  and  left  the 
certificate  with  them,  in  order  that  they  might  get  the  shares 
transferred.  Their  clerk,  J.  B.  Bullard,  was  by  some  misun- 
derstanding led  to  believe  that  the  remaining  shares  belonged 
to  Allen,  Neale,  &  Co.,  a  firm  of  which  Mr.  Neale  was  a  mem- 
ber. He  accordingly  wrote  in  the  blank  firom  which  Neale's 
name  was  erased  the  words  ''  J.  E.  Bullard,  Trt.  50;  Allen, 
Neale,  &  Co.,  150";  which  was  intended  to  indicate  that  all 
the  shares  were  sold,  but  leaving  the  language  of  the  assign- 
ment absurd  and  contradictory.  If  this  had  been  done  firaud- 
olently,  it  would  have  been  a  forgery;  but  there  seems  to  have 
been  no  fraud,  and  it  was  merely  an  act  of  gross  carelessness 
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and  wlioUj  unaafhorised.  He  carried  the  oertifioate  to  the 
office  of  the  company,  either  in  this  condition,  or  with  the 
additional  alteration  of  an  eraanre  of  the  word  ''fifty."  He 
found  at  the  treasnier'B  office  J.  W.  Le  Barnes,  the  clerk  of  the 
treasurer.  Common  prudence  would  have  dictated  to  him  to 
refuse  to  transfer  the  shares  on  the  strength  of  an  assignment 
thus  mutilated  and  altered,  and  so  contradictory  and  absurd 
as  it  then  was.  Without  any  fraudulent  intent,  but  with 
gross  carelessness,  he  undertook  to  alter  the  assignment  still 
more.  Probably  be  erased  the  word  ''  fifty,"  though  this  may 
have  been  done  by  BuUard.  He  wrote  upon  the  ink  line  ''two 
hundred,"  in  the  space  before  "shares";  inserted  in  another 
space  the  word  "all,"  and  erased  a  superfluous  '^of ";  and 
thus,  by  his  own  aot»  made  it  a  proper  assignment  of  the  plain- 
tiff's shares,  so  fSeff  as  its  language  was  concerned.  Afterthese 
various  alterations,  the  assignment  stood  as  represented  in  the 
margin.* 

Bullard  then  transferred  the  shares  in  accordance  with  this 
assignment.  Allen,  Neale,  A  Co.,  to  whom  150  of  the  shares 
were  issued,  become  insolvent,  and  the  shares  were  assigned 
to  Keith,  as  trustee,  and  a  certificate  was  issued  to  him  ac- 
cordingly. Keith  subsequently  transferred  25  shares  to  Davis, 
and  125  to  Smith.  Of  these,  one  hundred  yet  stand  in  tha 
name  of  Smith,  and  the  remaining  fifty  cannot  be  distinctly 
traced.  Forthe  wrongful  act  of  the  treasurer's  derk  in  trans- 
ferring the  150  shares,  under  the  circumstances  stated,  the 
Water  Power  Company  are  responsible. 

The  authorities  cited  show  that  a  certificate  of  stock  is  not 
a  negotiable  instrument;  and  without  any  authorities  it  is  ap- 
parent that  it  has  not  a  negotiable  character.  But  this  point 
is  not  material.  If  the  plaintiff's  carelessness  had  been  such 
as  to  excuse  the  transfer  of  the  stock  toother  parties,  he  oould 
not  now  claim  the  stock.    The  case  of  Young  v.  OrtfUy  4  Bing. 

*  In  ooDiidentioii  of  im  I>oUk%  te 

■M  paid*  I  do  herein  mU  And  iiiign  to  J.  Ji  NtaU,  Tvuitm, 

J.  B.  BMwd.  Tfi.  50 

ISfoohiKifdmd 
9i  att  ==ilJ^  of  tho  within  namod BbBtm 

of  tho  Oocponite  %took  of  tho  Boston  Wazik  Powm  OoMFJkXT. 
TntnoMnijlianduidM4tliiii5dAjol  JTorvAiuD.  dghtoen  hnadrad 
tjkdthi^.  &  B.  8EWAI1* 

Signody  aealad,  and  delivered,  ) 
inpreeenoeof  ) 

T.  R.  8EWALL. 
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253,  related  to  a  negotiable  instrument  The  plaintiff's  agent 
had  filled  up  his  check  so  carelessly  that  it  did  not  carry  on 
its  face  any  notice  to  the  banker  that  it  had  been  altered,  and 
its  payment  by  the  banker  was  excused  by  this  fault  of  the 
plaintiff.  Coles  v.  Bank  of  England^  10  Ad.  &  E.  437,  was  a 
case  of  the  transfer  of  the  stocks  which  were  not  negotiable. 
The  transfer  by  the  bank  was  excused  because  the  testator 
had  conducted  in  the  matter  with  gross  carelessness.  There- 
fore,  whether  the  paper  be  negotiable  or  not,  the  law  is  the 
same:  the  plaintiff  must  exercise  reasonable  care,  adapted  to 
the  circumstances  of  the  case;  and  so  must  the  defendant. 

We  need  not  discuss  the  doctrine  of  estoppel  alluded  to  in 
argument,  because  we  do  not  put  the  case  on  that  ground. 

As  to  the  other  defendants,  it  was  proper  to  make  them 
parties,  because  they  have  been  parties  to  the  transfer  of  the 
160  shares  of  stock.  Upon  the  evidence,  Neale  and  some  of 
the  other  parties  would  probably  be  liable  to  the  plaintiff  in 
an  action  at  law  for  their  participation  in  the  unauthorized 
transfer.  By  direction  of  Neale,  the  shares  were  transferred 
fix>m  Clark,  Cheney,  &  Co.  to  Keith,  in  trust,  and  by  him  to 
Smith  and  Davis,  in  conformity  with  sales  that  Neale  had 
made.  What  claim  the  Water  Power  Company  may  have 
upon  any  of  these  parties  cannot  be  decided  in  this  case.  But 
the  plaintiff,  having  demanded  of  the  company  a  certificate  of 
150  shares,  had  a  right  to  it,  and  to  the  shares  represented  by 
it  He  has  also  a  right  to  the  dividends  which  have  been  de- 
clared  on  these  shares  since  they  have  been  withheld  from 
him.  As  it  appears  that  the  shares  are  constantly  for  sale  in 
market,  the  payment  to  him  of  their  market  price  at  the  time 
of  entering  the  decree  will  be  a  full  and  adequate  compensa- 
tion for  them;  and  an  alternative  decree  may  be  entered,  the 
plaintiff  consenting  to  it,  either  for  the  transfer  to  him  of  160 
shares,  or  their  market  value  in  money. 

There  being  no  occasion  for  any  decree  as  to  the  other  par- 
ties, and  there  being  equities  as  between  them  and  the  Water 
Power  Company  that  cannot  be  settled  in  this  suit,  the  bill 
may  be  dismissed  as  to  them,  without  costs  to  either  party. 


OoKPOBATioK  PiBMrnnfo  Shabbs  ov  Stock  to  bs  Tbaksfbrbxd,  with- 
out AoTHORiTT  from  the  stockholder,  may  be  compeUed  to  replace  them,  or 
pay  him  their  ^ne,  although  it  waa  ionocently  deceived  by  a  forged  power 
•f  attorney;  PoUoek  ▼.  National  Bank,  57  Am.  Dec  520^  note  621,  where  other 
OMee  are  collected.  An  action  at  law  for  damages  lies  against  a  corporation 
(or  tortumsly  or  n^igently  transferring  or  issuing  certificates  of  stock:  8aU§» 
AM,  Dia  Vol.  LXXXI-^16 
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hmrf  MWm  t.  Tcmiaemi^  109  Man.  121,  citiiig  the  prinoipal  OMe.  The  owBflr 
«f  ttoek  OMmot,  withoat  ooosent  or  negligence  on  his  part^  be  deprived  of  hk 
■hares  of  stock,  and  he  may  compel  the  corporation  to  issoe  shares,  and  paj 
the  dividends  on  shares  lost  by  a  forged  power  of  attorney:  PraU  ▼.  TamUtm 
Copper  Co,,  123  Id.  112,  also  citing  the  principal  case.  And  where  a  party 
wrongfully  sells  shares  of  stock  belanging  to  another,  he  nmst  replace  them» 
or  enable  the  owner  to  do  so  for  himself:  Fowte  t.  Ward,  118  Id.  K51,  citoig 
the  principal  case.  / 

Tkb  pbdi  cipal  oasi  IB  oiTKD  in  ShoM  y.  Spmoer,  100  Ifass.  388^  to  the 
point  that  certificates  of  stock  transferred  in  blank  are  not  negotiable  instra* 
ments;  and  in  Chrea^fidd  8aring$  Bank  t.  StoweU,  123  Id.  203;  to  the  point 
that  in  reference  to  alterations  in  a  written  instroment,  there  is  a  disthwtioa 
between  a  case  where  a  party  delivers  the  paper  purposely  iaoomplete,  to  be 
filled  np^  and  where  he  does  not  do  so. 


OOMMONWBALTH   V.    ShAW. 

14  AUJnr,  90L] 

iLLXTHDuniio  Gas  mat  mm  Subjsot  ov  LABanrr. 

Pbson  mat  Ooiocir  LABOUfT  OF  iLLinciHAXiMO  Gas  by  secretly 

gas  company's  servioe-pipe  on  his  premises,  and  oooneoting  the  same  witil 
another  pipe^  throa|^  which  he  seoreoUy  and  fraadnlently  receives  and 
nses  the  oompany's  gas,  after  it  had  closed  the  servioe-pipe  and  remoived 
itsi 


iNDicTMEifrforthe  laroenyof  iUaminatiDg  gasof  the  BosUm 
Qbs  light  Company.  The  judge  instructed  the  jury  that  il 
they  were  satLsfied  that  the  defendant  took  the  gas  with  a 
felonious  intent,  she  was  guilty  of  larceny.  The  jury  returned 
a  verdict  of  guilty.  The  other  facts  are  sufl&denily  stated  in 
the  opinion. 

/.  F.  Piehering^  for  the  defendant 

O.  P.  Sanger^  dUtriet  attomeyj  for  the  commonwealth. 

By  Court,  Bigblow,  C.  J.  We  cannot  doubt  that  the  in- 
structions  given  to  the  jury  in  this  case  were  right.  There  is 
nothing  in  the  nature  of  gas,  used  for  illuminating  purposes, 
which  renders  it  incapable  of  being  feloniously  taken  and  car- 
ried away.  It  is  a  valuable  article  of  merchandise,  bought 
and  sold  like  other  personal  property,  susceptible  of  being  sev« 
ered  fix>m  a  mass  or  larger  quantity,  and  of  being  transported 
from  place  to  place.  In  the  present  case,  it  appears  that  it 
was  the  property  of  the  Boston  Gas  light  Company;  that  it 
was  in  their  possession  by  being  confined  in  conduits  and 
tubes,  which  belonged  to  them,  and  that  the  defendant  severed 
a  portion  of  that  which  was  in  a  pipe  of  the  company,  by  tak- 
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ing  it  into  her  honee  and  there  conBoming  it  All  this  being 
proved  to  have  been  done  by  her  secretly,  and  with  an  intent 
to  deprive  the  company  of  tiieir  property,  and  to  appropriate 
it  to  her  own  use,  clearly  constituted  the  crime  of  larceny. 

It  was  suggested  by  the  counsel  for  the  defendant  that  if  she 
was  guilly  of  any  offense,  it  was  not  larceny,  but  embezzle- 
ment, inasmuch  as  it  appeared  that  the  gas  was  intrusted  to 
her  possesion  by  the  company,  and  that  at  the  time  of  the  al- 
leged felonious  taking,  she  was  the  bailee  thereof.  But  the 
&cts  proved  entirely  negative  the  existence  of  any  such  rela- 
tion between  her  and  the  company.  The  gas  was  not  in  her 
possession.  On  the  contrary,  the  pipe  had  been  severed  from 
the  meter  by  closing  a  stop-cock  in  the  service-pipe,  which  be- 
longed the  company,  for  the  very  purpose  of  preventing  her 
obtaming  possession  of  it.  The  fact  that  the  end  of  the  pipe 
was  on  the  premises  occupied  by  her  is  wholly  immaterial. 
It  was  not  placed  there  to  be  in  her  custody  or  control,  and 
•he  had  no  possession  of  it  or  its  contents.  The  facts  proved 
at  the  trial  are  similar  to  those  which  were  shown  to  exist  in 
the  case  of  Begina  v.  WhiUy  6  Cox  C.  C.  218,  in  which  a  con- 
viction of  the  defendant  for  the  larceny  of  gas  was  affirmed  by 
the  court  of  criminal  appeaL  That  case,  however,  was  not  so 
strong  against  the  defendant  as  the  present  one,  because  it 
there  appeared  that  the  owners  of  the  gas  had  not  caused  it  to 
be  shut  off  from  the  premises  of  the  defendant,  to  prevent  him 
from  making  use  of  it 

As  it  is  admitted  that  the  acts  charged  on  the  defendant 
were  committed  prior  to  the  time  when  statutes  of  1861,  c.  168, 
took  effect,  its  provisions  can  in  no  way  afifoct  the  present  case. 

Bxceptions  overruled.    • 

huoMKYt  WsAT  OovmrDni:  8m  AMf  t.  Brntk,  75  Am.  Om.  S6Q^  Mte 
M^  wImm  •Unr  «MM  ftTO  ooOaoltd. 
luuMOUTOHi  Gam  mat  bi  Subjbov  ev  huaam  Bm  atlt  te  AMf  ▼• 
,  07  Am.  Dm.  276. 


Gabbieb  v.  Sbabs. 

[4  allim,  886.T 
THAT   PLAOITIfT   PltOOUBXD   llTDOIBSSMmn  OT   PftOMniOBT   NOTI 

BT  Uinxni  Inilusnob  from  the  payee,  when  he  wm  of  imeoand  mind 
and  inoepaMe  of  making  a  valid  indonement,  is  not  available  in  an  action 
1^  the  indonee  againat  the  maker,  if  neither  the  payee  nor  his  represent- 
atiTes  have  erer  disaffinned  the  Indorsement;  nor  is  it  a  defense  to  such 
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uAkn.  tittt  tlM  pajie»  f or  a  Talnmbla  oontidemtioiiy  agreed  to  give  itp  the 
noie  at  lik  death  to  the  maker,  reeerring  memtima  the  rig|it  to  ooUeel 
themtereettiiereoii. 

AcmoN  by  the  indorsee  against  the  maker  of  a  promissory 
note.    The  opinion  states  the  case. 

jr.  D.  CoU  and  T.  P.  Pingree^  Jr.,  for  the  plaintifll 

H.  W.  Bishop  and  J.  TuekeVy  (or  the  defendant. 

67  Court,  HoAB,  J.  This  action  is  by  the  indorsee  of  a 
promissory  note  against  the  maker;  and  the  defendant  offered 
to  prove  that  the  phdntifiP  procured  the  indorsement  by  undue 
influence  from  the  payee,  when  he  was  of  unsound  mind  and  in* 
capable  of  making  a  valid  indorsement.  This  evidence  was 
rejected,  and  we  think  it  ought  not  to  have  been  admitted. 
An  indorsement  is  a  contract;  and  the  contract  of  an  insane 
person,  or  one  obtained  by  fraud  or  duress,  is  voidable  and 
not  void:  2  Bla.  Com.  291;  2  Kent's  Com.,  6th  ed.,  451;  Seaver 
V.  Phelps,  11  Pick.  304  [22  Am.  Dec.  372];  AUis  v.  BiUings, 
6  Met.  416  [39  Am.  Dec.  744];  Arnold  v.  Richmond  Iron  Works^ 
1  Gray,  434;  Gibson  v.  Soper,  6  Id.  279  [66  Am.  Dec.  414]. 
The  right  to  avoid  it  is  a  personal  right,  which  can  only  be 
exercised  by  the  insane  person,  or  his  guardian,  or  representa- 
tives. The  contract  is  binding  upon  the  party  who  is  of  sound 
mind,  and  his  rights  under  it  are  not  affldcted  until  it  is  avoided 
by  the  party  entitled  to  disafi^rm  it.  The  property  passes  as  to 
third  persons. 

The  only  case  cited  by  the  defendant  upon  this  point  is 
Peoples  V.  Bobbins,  8  Met.  164.  That  was  an  action  upon  a 
note  by  an  indorsee  against  the  promisor,  and  evidence  was 
offered  tending  to  prove  that  the  payee,  when  he  indorsed  the 
note,  had  not  sufficient  mental  capacity  to  make  a  valid  trans- 
fer of  it.  To  establish  this,  evidence  was  admitted  as  to  his 
incapacity  at  the  time  the  note  was  made  to  him,  as  well  as 
after;  and  the  admissibility  of  this  evidence  was  the  question 
raised  upon  the  bill  of  exceptions.  This  court  held  that  it  was 
admissible,  as  tending  to  show  his  state  of  mind  at  the  time 
he  indorsed  it.  Whether  his  want  of  mental  capacity  was  a 
defense  of  which  the  defendant  could  avail  himself  does  not 
appear  to  have  been  questioned  by  either  party,  or  by  the 
court.  Judge  Wilde,  in  delivering  the  opinion,  says:  "The 
plaintiff  is  boimd  to  show  a  legal  transfer  of  the  note,  by  proof 
of  the  handwriting  of  the  indorser;  and  it  follows,  as  a  neces- 
sary consequence,  that  the  defendant  must  be  allowed  to 
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impeach  the  plaintiff's  title  to  the  note  by  showing  that  the 
indorsement  was  void.  Evidence,  therefore,  of  the  indorser's 
mental  incapacity  to  make  a  yaUd  contract,  at  the  time  he 
indorsed  the  note,  was  material  evidence;  and  not  the  less 
material  because  the  same  incapacity  existed  when  the  note 
was  signed."  These  remarks  of  the  learned  judge,  unex- 
plained, would  certainly  countenance  the  position  taken  by 
the  defendant  in  the  case  at  bar;  and  the  report,  as  it  stands, 
does  not  afford  the  necessary  explanation.  The  point  decided 
was  only  that  evidence  of  insanity  at  one  time  was  competent 
as  tending  to  prove  insanity  at  a  time  shortly  after.  But  the 
fact  in  the  case  was,  as  I  well  remember,  that  the  defendant 
had  been  notified  by  the  guardian  of  the  insane  payee  not  to 
pay  the  note  to  the  plaintiff;  and  the  defense  was  conducted 
by  the  guardian  for  the  benefit  of  his  ward.  We  have  ex- 
amined the  record,  and  find,  in  the  original  specification  of 
defense,  the  statement  ''that  said  Fletcher,  as  guardian  to  said 
Parker  (the  payee  of  the  note),  claims  said  note  as  the  prop- 
erty or  estate  of  said  Parker."  There  was  no  controversy  upon 
this  point;  and  the  guardian  having  claimed  and  exercised 
the  right  to  disaffirm  and  avoid  the  indorsement,  the  only 
question  was  upon  the  mental  incapacity  of  the  payee  at  the 
time  the  indorsement  was  made.  The  language  of  the  court 
was  therefore  perfectly  warranted  in  its  application  to  the  cir- 
cumstances of  the  case,  as  it  was  presented  and  understood  by 
the  parties,  but  would  require  limitation  if  taken  as  the  enun- 
elation  of  a  general  principle. 

The  other  exception  stated  in  the  report  is  equally  untenar 
ble.  The  plaintiff  took  the  note  when  it  was  overdue,  and 
therefore  subject  to  any  defense  which  would  have  been  ef- 
£3ctual  if  the  action  were  by  the  payee.  But  the  contract 
on  which  the  defendant  relies  was  an  executory  contract,  not 
affecting  in  any  degree  the  binding  force  of  the  note  at  the 
time  it  was  indorsed.  The  payee  had  agreed,  it  is  said,  to 
give  up  the  note  at  his  death  to  the  maker,  reserving  the  right 
to  collect  the  interest  in  the  mean  time;  and  this  agreement 
was  made  upon  a  valuable  consideration.  But  is  very  clear 
that  this  agreement  could  not  have  been  pleaded  as  a  defense 
to  an  action  upon  the  note.  If  the  interest  had  not  been  paid 
in  an  action  on  the  note,  a  recovery  must  have  been  had,  not 
only  for  the  interest,  but  the  ]  ^cipal.  But  one  suit  could 
have  been  maintained  upon  it;  And  it  would  then  have  been 
impossible  to  ascertain  for  hon  oiany  years  the  interest  might 
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become  payable,  if  the  principal  were  not  collected.  Ab  was 
said  by  Mr.  Justice  Dewey,  in  AUen  y.  Furbishy  4  Gray,  510 
[64  Am.  Dec.  87],  'Hhe  parol  evidence  wonld,  if  competent, 
prove  that  the  plaintiff  had  not  performed  a  stipulation  on  his 
part  to  deliver  up  the  note  on  the  happening  of  a  certain 
event." 

The  consideration  of  the  agreement  to  deliver  up  the  note 
at  the  death  of  the  payee  cannot  be  treated  as  a  payment, 
because  the  note  by  the  agreement  was  to  continue  in  force 
as  a  note  on  which  the  whole  interest  was  annually  to  be  due 
and  payable. 

Nor  can  any  debt  due  from  the  payee  to  the  maker  be  al- 
lowed; because,  1.  There  is  no  answer  in  set-off;  and  2.  There 
was  no  proof  of  any  debt  incurred  by  the  payee;  his  promise 
to  give  up  the  note  being  the  only  contract  proved  on  his  part. 

Judgment  on  the  verdict. 

Dud  ov  Insabv  Pimok,  Vaudrt  of:  8m  CbrM  ▼.  SmUk,  71  Am.  Deo. 
431,  note  439,  where  other  oMet  are  ooOeoted.  Hie  deed  of  an  hiaane  per- 
aon  ia  inefleotoal  to  oonrey  a  title  to  land  good  againat  the  grantor  or  agamal 
hia  hein  and  deriaeea,  vnleoa  it  ia  oonfirmed  1^  the  grantor  himaalf  whan  ol 
aoond  nund,  or  by  hia  legally  oonatitated  gnardian,  or  bj  hia  hate  or  dariaaaai 
Fc^pey  ▼.  Bm,  190  Ifaaa.  884,  dting  the  prino^  oaae. 


Babnes  V.  Ghafin. 

[4  Ax£mi,44i.] 
ov  SuoEDra  Oovt  Kiokxd  Ain>  KnxiD  bt  Hobo  ^Hiioh  hat  hmm 
tomed  looae  in  the  highway,  without  a  keeper,  while  it  ia  following  ita 
dam  led  by  her  owner  in  the  highway,  he  being  in  the  ezeroiae  of  re»- 
aonable  oare,  may  reoorer  damagea  of  the  owner  of  the  horae^  although 
thehorae  waa  notvioioiia. 

Tort  for  the  value  of  a  colt  kicked  and  killed  by  the  defend- 
ant's mare.  The  plaintiff  was  leading  his  mare  in  the  high- 
way,  and  her  sucking  colt,  three  weeks  old,  was  near  her, 
unfkurtened,  and  the  defendant's  mare,  which  had  been  turned 
loose  into  the  highway,  ran  up  and  chased  the  colt  and  kicked 
and  killed  it.  There  was  no  evidence  that  the  defendant's 
mare  was  vicious.  The  defendant  requested  the  judge  to 
charge  the  jury  that  the  plaintiff  could  not  recover  unless  the 
defendant's  mare  was  vicious,  and  known  by  him  to  be  so; 
and  that  the  plaintiff  could  not  recover,  inasmuch  as  it  ap- 
peared that  the  colt,  as  well  as  the  defendant's  mare,  was  at 
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large,  and  not  under  the  control  of  a  keeper.  The  judge 
declined  to  so  rule,  and  inatmcted  the  jury  that  if,  coneidering 
the  age  of  the  colt^  the  plaintiff  was  in  the  exercise  of  reason- 
able care,  he  was  entitled  to  recover.  The  jury  found  for  the 
plaintiff. 

8.  0.  Lamb  and  O.  T.  IkmSj  tat  the  defendant. 

8.  T.  Fiddj  for  the  plaintiff. 

Bj  Court,  Chapman,  J.  The  general  doctrine  of  the  com- 
mon law  as  to  injuries  done  by  domestic  animals  seems  to  be 
that  the  owner  is  not  liable,  unless  he  has  been  in  some  fault. 
He  is  liable  for  their  trespasses  when  it  was  his  duty  to  con- 
fine them,  and  he  has  neglected  to  do  so.  In  Leame  v.  Brayj  8 
East,  696,  Lord  Ellenborough  says:  ''  If  I  put  in  motion  a 
dangerous  thing,  as  if  I  let  loose  a  dangeous  animal,  and  leave 
to  hazard  what  may  happen,  and  mischief  ensue  to  any  per- 
son, I  am  answerable  in  trespass." 

In  this  case,  the  verdict  of  the  jury,  under  the  instructions 
of  the  court,  finds  that  the  plaintiff  was  using  ordinary  and 
reasonable  care  in  traveling  on  the  highway.  The  fetcts  re* 
ported  furnish  no  reason  to  doubt  the  correctness  of  the  verdict 
on  this  point.  The  suggestion  of  the  defendant's  counsel,  that 
reasonable  care  required  the  plaintiff  to  confine  by  a  halter  a 
colt  three  weeks  old,  while  it  was  traveling  by  the  side  of  its 
dam,  the  plaintiff  being  present  and  leading  the  dam  by  a 
halter,  might  be  properly  addressed  to  the  consideration  of  the 
Jury,  but  does  not  come  within  the  scope  of  judicial  deter- 
mination. 

As  to  the  defendant,  it  appears  that  he  was  in  fault  in  per* 
mitting  his  mare  to  go  at  large  on  the  highway  without  a 
keeper.  Highways  are  dedicated  to  the  use  of  travelers.  In 
this  commonwealth,  it  has  long  been  regarded  as  inconsistent 
with  the  safely  and  convenience  of  travelers  to  permit  horses 
to  go  at  large  on  the  highway;  and  such  an  act  is  an  offense 
against  our  statutes.  As  the  plaintiff  was  using  reasonable 
care,  and  as  the  defendant's  fault  concurred  with  the  act  of  his 
animal  in  causing  the  injury  to  the  plaintiff's  property,  the 
action  is  well  maintained. 

Exceptions  overruled* 


Owvaa  ov  BxmaM,  wHstasa  Gvxurr  of  Kiauoiiraa  zh  Fmmmo  Hm 
10  Buir  AT  Labob:  8m  ITofen  t.  Mc$$,  78  Am.  Deo.  561,  note  60S^  wbnn 
•Umt  omm  mn  ooUeeted.    Wli«i  a  hone  is  turned  looee  on  a  highway,  end 
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Umm  UebaoohnBiiiiif  bytha  •id*  of  iti  dMii»  the  owmt  oIIIm  iMne  it 
hMtiwfhi^dBnMgbtMeDomMr.SmelRmf^  lA  JJlm^  TStIt  KtOogg  r.  Okhage 
SN.  >K.  JTy, 26  Wii.  280^ both dting the prindpia OMe.  A p«Ma is goOij 
of  nagligouM  in  doing  that  from  which  injury  might  immmUj  bsfo  bem 
•zpeotedy  and  from  which  injury  rofolted:  Ltme  t.  Atiamtie  WcHtt,  111  Ifan. 
141»  citing  the  principal  caae. 

Tn  ranrdPALOAsi  n  oixsd  in  Xfont  t.  Jftfrrfel^  105  Man.  77»  to  tho  point 
that  a  plaintiff  ia  not  bonnd  to  pronro  alleged  TJcionanoai  of  the  dnlandanVa 
animalt  and  his  knowledge  thereof^  where  there  is  enoo|^  stated  In  the  deo- 
lamtioii  to  charge  the  defendant  with  negUgiooe;  and  in  Card  t.  ElbwoHk, 
66  Me.  662»  to  the 'point  that  indiridnals  niio  have  or  maintain  iqpon  hi|^ 
ways  obstraetioiis  which  oanse  fright  in  hones  ar%  In  Mssssohnsfitfs^  liiAle 
to  tnvrelsts  lor  Injnry  oooasioned  th«rel>y. 


TuTTLB  t;.  Standish  and  Tbustbbs. 

[4  Aujnr, «!.] 
OwvsE  ov  Lost  Notb  cAmor  MiniTAnr  Atmov  ja  L4w  AOAiRir  LfDonau 
In  a 'Oase  where  a  bond  to  indemnify  the  defendant  agiinst  being  called  on 
a  second  time  to  pay  the  note  will  not  aflSard  Um  an  adeqnate  protection. 

CoNTBACT  against  the  indorser  of  a  note  signed  by  one  Pritch- 
ard)  and  given  bj  him  as  a  business  note  to  the  ^^endant, 
to  whose  order  it  was  pajable,  and  bj  whom  it  was  indorsed 
to  one  Newell,  who  tranisferred  it  to  the  plaintiff  befiire  its 
maturity.  The  judge  directed  a  Terdiot  for  the  plaintifll 
Other  facts  appear  fix>m  the  opinioo. 

O.  If.  SiearMj  for  the  plaintiff. 

/.  WetUf  for  the  defendant. 

By  Court,  Hoab,  J.  The  piinoi|iles  upon  which  the  right 
to  recover  on  a  lost  note  depends  have  been  fuUj  considered 
in  a  case  which  came  before  since  this  case  was  argued:  Tower 
V.  Apfleton  Banky  3  Allen,  887.  The  general  rule  is,  that 
where  the  writing  is  merely  the  evidence  of  a  contract,  the  loss 
or  destruction  of  the  writing  does  not  destroy  the  cause  of 
action,  but  renders  secondary  evidence  admissible.  But  where, 
from  the  nature  of  the  contract,  the  party  answerable  upon  it 
is  entitled  to  have  the  writing  delivered  up  to  him,  for  his 
security,  or  to  enable  him  to  enforce  his  rights  under  it,  when 
he  is  called  upon  to  perform  it,  as  in  the  case  of  a  negotiable 
bill  or  note,  if  it  is  lost  or  destroyed,  an  action  cannot  be  main- 
tained  upon  it,  unless  his  rights  can  be  fully  secured  by  a 
bond  of  indemnity,  or  other  sufficient  security.  In  the  case  of 
fhe  maker  of  a  negotiable  promissory  note  payable  to  bearer, 
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or  indorsed  in  blank,  the  maker  being  the  party  nltimately 
chargeable,  the  only  hazard  to  which  he  is  exposed  is  that  he 
may  be  called  npon  a  second  time  to  pay  it  to  a  bona  fide 
holder;  and  against  this  risk  a  bond  of  indemnity  seems  to 
afford  an  adeqnate  protection.  The  acceptor  of  a  bill  of  ex- 
change is  in  a  similar  position,  except  that  he  may  want  the 
bill  as  a  voncher  in  his  settlement  with  the  drawer.  Bnt  even 
in  these  cases,  the  settled  doctrine  in  England  and  in  New 
York  has  been,  that  the  only  remedy  was  in  equity,  if  the  note 
or  bill  was  lost;  their  courts  considering  that  a  court  of  law 
had  no  authority  to  order  an  indemnily  to  a  defendant,  as  a 
condition  of  the  plaintiff's  right  to  recover.  This  doctrine  has 
been  recently  modified  by  statutory  provisions. 

In  the  absence  of  general  equity  powers,  it  was  early  held 
in  this  commonwealth  that  the  owner  of  a  lost  note  might  re- 
cover against  the  maker,  upon  giving  a  bond  of  indemnity,  and 
that  a  court  of  law  might  require  such  a  bond  to  be  given: 
J<me$  V.  Fale$j  5  Mass.  101;  Fales  v.  RussOly  16  Pick.  815; 
Almy  V.  Reedj  10  Cush.  421.  But  all  the  considerations  against 
allowing  such  a  recovery  apply  more  forcibly  to  the  case  where 
payment  is  demanded  of  an  indorser;  for  he  is  entitled  to  the 
possession  of  the  note,  in  order  to  have  his  recourse  over 
against  the  maker:  Story  on  Notes,  sec.  108;  and  see  SmUh 
V.  Roekwellf  2  Hill,  482.  And  it  is  apparent  that  a  mere 
bond  of  indemnity  against  being  compelled  to  make  a  second 
payment  is  usually  no  sufficient  substitute  to  the  indorser  for 
the  production  and  delivery  of  the  note.  In  pursuing  his 
remedy  over,  he  needs  the  instrument  as  the  evidence  of  his 
own  right  When  he  has  received  it  fix>m  the  indorsee  by  pay- 
ment, it  still  retains  its  negotiable  quality.  He  may  wish  to 
dispose  of  it  to  a  purchaser.  If  he  may  do  this  by  an  indorse- 
ment on  a  copy,  when  the  original  is  lost,  how  is  he  to  transfer 
or  preserve  the  evidence  necessary  to  make  it  available?  He 
may  have  occasion  to  transmit  it  for  collection  to  distant 
places,  and  the  mass  of  evidence  to  supply  its  place  is  by  no 
means  equally  transmissible,  oi:  equally  permanent.  If  he 
sues  the  maker,  he  is  not  only  put  to  additional  trouble  and 
inconvenience  in  establishing  his  claim,  but  is  obliged  in  hii 
turn  to  furnish  a  bond  of  indemnity.  There  are  many  cases 
in  which  it  is  difficult  to  see  how  a  complete  equivalent  for  all 
that  he  loses  in  the  loss  of  the  paper  can  be  secured  to  him. 

It  is  very  evident  that  if  one  is  bound  by  contract  to  furnish 
a  negotiable  note  to  another,  it  would  be  no  legal  or  equitable 
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pertemanoe  of  that  obligation  to  forniBh  eyidenoe  that  tho 
note  has  been  lost  or  destroyed,  and  to  assign  the  mere  right 
of  property  in  the  contract  o^  which  the  miBsing  paper  was 
the  evidence. 

There  was  no  case  cited  at  the  argument  in  which  there  had 
been  a  recovery  at  law  against  an  indorser  on  a  lost  note.  In 
Jones  V.  Fale$j  6  Mass.  101,  the  action  was  upon  several  notes; 
and  a  part  of  them  were  indorsed  by  the  defendant,  and 
on  the  others  he  was  promisor.  The  court,  in  their  opinion, 
make  no  distinction  as  to  his  liability  in  these  different  capa- 
cities. But  it  is  to  be  observed  of  that  case:  1.  That  no  point 
respecting  such  a  distinction  was  made  or  presented  to  the 
court;  2.  That  the  notes  were  lost  from  the  files  of  the  court, 
BO  that  one  party  was  no  more  rocfponsible  for  the  loss  than 
the  other;  and  8.  That  the  notes  were  found  hekm  any  judg- 
ment was  rendered.  It  is  not,  therefore,  an  authority  of  much 
weight  upon  the  question  now  before  us.  In  Freeman  r..Boyn» 
tonj  7  Mass.  488,  it  was  said  by  Mr.  Justice  Parker  that  a  de- 
mand on  the  maker  upon  a  lost  note  would  be  sufficient  to 
charge  the  indorser,  if  accompanied  with  a  tender  of  sufficient 
indemnity;  which  would  seem  to  imply  that  a  claim  upon  it 
might  be  maintained  against  the  indorser;  but  the  point  was 
not  decided. 

In  Renner  v.  Bank  of  CoIumUd,  9  Wheat.  681,  a  judgment 
was  recovered  against  an  indorser  upon  a  lost  note;  but  no 
point  was  made  of  any  distinction  between  his  case  and  that 
of  a  promisor.  In  that  case,  also,  it  appeared  that  there  had 
been  a  previous  suit  against  the  maker,  in  which  the  note  had 
been  used. 

Considering  the  point  an  open  one  in  this  commonwealth, 
we  do  not  mean  to  say  that  the  reasoning  of  the  court  in  Falee 
V.  RvMellj  16  Pick.  815,  is  not,  in  many  cases,  as  applicable  to 
the  case  of  an  indorser  as  of  a  promisor.  If^  for  example,  the 
note  were  proved  to  have  been  made  for  the  accommodation 
of  the  indorser,  a  simple  bond  of  indemnily  might  be  a  suffi- 
cient protection  to  the  defendant  If  the  holder  had  previ* 
ously  recovered  a  judgment  against  the  maker,  an  assignment 
of  the  judgment,  with  such  a  bond,  might  secure  his  rights 
substantially.  And  these  securities  might  perhaps  be  as  well 
afforded  in  a  suit  at  law,  as  a  condition  of  the  issuing  of  an 
execution,  as  in  a  suit  in  equity.  But  with  the  full  equity 
jurisdiction  now  existing  in  Massachusetts,  it  cannot  be  neces- 
sary to  attempt  to  extend  the  functions  of  a  court  of  law  to 
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any  doubtful  cases,  for  which  equity  affords  a  more  appropri- 
ate remedy.  That  jurisdictioii  allows  so  much  greater  latitude 
in  adapting  its  processes  and  decrees  to  the  particular  circum- 
stances of  each  case,  that  with  its  power  of  embracing  and 
adjusting  in  one  suit  the  rights  and  claims  of  all  parties  in 
interest,  it  seems  to  furnish  the  proper  tribunal  for  the  prose- 
cution of  a  claim  like  that  which  we  are  now  considering.  A 
simple  bond  of  indemnity  would  not  be  an  adequate  protec- 
tion to  the  defendant;  and  it  would  be  a  novel,  and  as  it 
seems  to  us  an  impracticable,  course  to  attempt  to  devise  and 
impose  an  obligation  on  the  plaintiff  to  do  all  the  affirmative 
and  positive  acts  which  the  assertion  of  the  defendant's  rights 
against  the  maker  of  the  note  might  hereafter  require. 

Whether  even  a  court  of  equity  could  give  relief,  might 
depend  upon  circumstances  not  fully  developed. 

The  objection  to  the  plaintiff's  recovery  not  being  the  want 
of  an  original  cause  of  action,  nor  that  the  cause  of  action 
has  been  extinguished,  but  that  he  is  unable,  perhaps  by  a 
misfortune  only  temporary,  to  produce  the  paper  necessary 
as  the  foundation  of  a  judgment,  it  seems  to  us  that  he 
should  have  the  election  to  become  nonsuit,  if  he  shall  be  so 
advised;  otherwise,  the  verdict  to  be  set  aside,  and  judgment 
entered  upcm  the  report  for  the  defendant 

AcnoK  <Hf  Lon  Non:  8eo  Moore  ▼.  FaO,  66  Am.  Deo.  297»  note  298^ 
when  other  oaeet  are  ooUeoted. 

Owmnt  ov  Lost  Non  gavnot  MAzirrAnr  Aotiok  at  Law  AGAnm  Lf« 
wmsMR,  where  a  bond  of  indemnity  wonld  not  folly  protect  the  defendants 
Smftmmah  Naiknai  Bamk  ▼.  HatHcim^  101  Maas.  376,  citing  the  principal  case. 
Iha  indoner  of  a  promiaaocy  note  is  entitled,  npon  taking  it  up,  to  the 
poaaeiajon  thareot  in  order  that  he  may  haye  his  reooorae  against  the  maker, 
or  n^otiate  it  again:  McGregory  ▼.  McOregory^  107  Id.  647,  also  citing  the 
piino^  caae.    See  also  Tower  ▼•  AppleUm  Bank,  mtef  p.  666^  and  note. 


Grnr  of  Spbingfibld  v.  Habbis. 

[4  Axum,  4M.] 
Off  LAim  ovsB  WmoH  Natuxal  Sxbbak  Flows  has  Riobt  to 
KBASOTfATif.B  VsM  Off  Watir  for  miUs  or  other  pnrpoees,  and  is  nol 
liable  for  obatmoting  or  nsing  the  water  for  his  mill,  if  his  dam  is  only 
of  snoh  magnitade  aa  is  adapted  to  the  sise  and  capacity  of  the  stream 
and  to  the  quantity  of  water  usually  flowing  therein,  and  his  manner  of 
oiing  the  water  is  not  unusual  or  unreasonable,  aooording  to  the  general 
eoatom  of  the  country  in  casea  of  dams  npon  similar  streama. 
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Tort  for  the  obstraction  of  a  natural  stream  of  water  bj 
means  of  a  dam.    The  facts  are  stated  in  the  opinicm. 

K  A.  Leonard^  tor  the  piaintiflfB. 
/.  TTdb,  tor  the  defendant. 

By  Gonrt,  IfsRBicK,  J.  It  appears  from  the  pleadings  and 
fix>m  the  fiftcts  stated  in  the  bill  of  exceptions  that  Gkurden 
Brook  is  a  natural  stream  nmning  by  and  over  the  land  of 
the  defendant,  and  thence  through  Main  Street  in  the  city  of 
Springfield.  The  plaintiffs  claim  to  be  owners  in  fee  of  all  the 
land  included  within  the  limits  of  said  street,  and  that  they 
are  entitled  to  have  the  water  flow  in  said  stream  at  all  times 
without  obstruction,  in  order  that  they  may  use  it,  as  they 
have  a  right  to  do,  for  sewerage,  for  extinguishing  fires,  and 
for  all  other  purposes  essential  to  the  health  and  safety  of 
the  city.  The  defendant  is  the  owner  and  occupant  of  a  mill 
standing  upon  his  said  land;  and  he  admits  that  during  the 
whole  period  in  which  the  obstruction  complained  of  is  alleged 
to  have  occurred,  he  has,  in  operating  his  mill  and  the  works 
contained  in  it,  used  the  water  of  said  stream  by  means  of  a 
dam,  which,  for  that  purpose,  he  has  erected  and  maintained 
across  it.  The  plaintiffs  in  their  declaration  allege  that  this 
dam  was  and  is  "of  a  larger  magnitude  than  is  adapted  to 
the  sise  and  capacity  of  the  stream,  and  to  the  quantity  of 
water  usually  flowing  therein."  And  this  is  the  particular 
grievance  of  which  they  complain,  and  which  they  set  forth  as 
their  cause  of  action  against  the  defendant 

The  action  can  be  maintained  only  by  the  proof  of  this 
material  allegation;  for  the  defendant  had  a  rig^t  to  use  the 
water  in  a  reasonable  and  lawful  manner  to  work  and  operate 
his  mill,  whatever  might  be  the  effect  of  such  use  in  reference 
to  any  easement  to  which  proprietors  of  land  situate  at  any 
point  below  it  might  otherwise  be  entitied.  Bach  proprietor 
of  land  through  which  a  natural  watercourse  flows  has  a  right 
as  owner  of  such  land,  and  as  inseparably  connected  with  and 
incident  to  it,  to  the  natural  flow  of  the  stream  for  any  hy- 
draulic  purpose  to  which  he  may  think  fit  to  apply  it;  and  it 
is  a  necessary  consequence  from  this  principle  that  such  pro- 
piietor  cannot  be  held  responsible  for  any  injurious  conse- 
quences which  result  to  others,  if  the  water  is  used  in  a 
reasonable  manner,  and  the  quantity  used  is  limited  by  and 
does  not  exceed  what  is  reasonably  and  necessarily  required 
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for  the  operation  and  propulsion  of  works  of  such  character 
and  magnitude  as  are  adapted  and  appropriate  to  the  size  and 
cajMtcitj  of  the  stream  and  the  quantity  of  water  usually  flow- 
ing therein:  Thurber  y.  Martin^  2  Graj,  894  [61  Am.  Deo. 
468];  Gould  y.  Boston  Duck  Co.y  13  Graj,  442;  TourUUot  y. 
Phdpsy  4  Id.  376. 

The  jury  haying  found,  under  instructions  in  matter  of  law 
which  are  admitted  to  haye  been  correct  and  unobjectionable, 
that  the  plainti£fs  haye  failed  to  establish  the  material  allega- 
tions in  their  declaration  relative  to  the  dam  erected  and  main- 
tained by  the  defendant  across  the  stream,  and  haying  also 
found  that  the  said  dam  is  only  of  such  magnitude  as  is 
adapted  to  the  size  and  capacity  of  the  stream  and  to  the 
quantity  of  water  usually  flowing  therein,  and  that  the  man- 
ner in  which  he  used  the  water  was  not  an  unusual  or  unrea- 
sonable use  of  it,  according  to  the  general  custom  of  the 
country  in  cases  of  dams  upon  similar  streams,  it  is  obyious 
that  the  plaintifis  were  not  entitled  to  recoyer  any  damages, 
and  therefore  that  the  yerdict  was  properly  rendered  for  the 
defendant. 

It  is  objected  that  the  court  erred  in  ruling  that  the  plain- 
tiffs had  not  upon  the  eyidence  shown  that  they  had  acquired 
any  prescriptiye  right  to  the  water  in  the  brook,  and  in  direct- 
ing the  jury  for  that  reason  to  return  a  yerdict  for  the  defend- 
ant. It  would  haye  been  more  regular  to  reserye  these 
directions,  which  were  predicated  wholly  upon  questions  of 
law,  and  to  submit  to  the  jury  the  questions  of  tkct  in  issue, 
which  were  specially  submitted  to  them  with  instructions  that 
if  they  found  the  first  in  the  affirmatiye  and  the  second  in  the 
negatiye,  they  should,  in  that  case,  render  a  yerdict  for  the  de- 
fendant. But  as  we  do  not  perceiye  that  the  plaintiff's  were  at 
aU  prejudiced  or  subjected  to  any  disadvantage  by  the  course 
pursued,  such  irregularity  affords  no  sufficient  cause  for  dis- 
turbing the  yerdict,  which  was  rendered  exclusiyely  upon  par- 
ticular questions  of  fSoct  which  were  wholly  independent  of 
and  distinct  fix>m  the  questions  of  law.  And  as  the  finding  of 
the  jury  upon  those  particular  questions  makes  it  certain  that 
the  plaintiffs  could  in  no  eyent  maintain  their  action,  it  be- 
comes unnecessary  to  consider  whether  the  ruling  of  the  court 
in  relation  to  the  plaintiffs'  alleged  title  was  correct;  for 
whether  they  owned  the  soil,  or  had  acquired  any  prescriptiye 
right  to  the  use  of  the  water,  or  were  mere  riparian  proprie- 
tors, it  is  obyious  that  judgment  must  necessarily,  upon  the 
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finding  of  the  jury  upon  fboee  qneetions  of  tBCty  be  rendered 
for  the  defendant. 
Exceptions  overmled. 

Chapman,  J.,  did  not  dt  in  this  case. 

Liabqjtub  ov  Owmns  ov  Dams  iob  Ivjumns:  Sm  Fraier  t.  Smw  Unim 
Water  Co.,  73  Am.  Deo.  662;  note  664^  where  other  omos  are  ooUectedL 

BBA0OHABLXNBB8  ov  XJbe  ow  Stiuum  bt  Rtpabtan  PBOPBURoa:  See  8mm§ 
r.  Panotm,  07  Am.  Decl  TO,  note  727,  where  other  oeaes  are  oollected. 


JuDSON  V.  Wbstbbn  Bailboad  Corporation. 

[4  Aunr,  A».] 

m«.m^AT>  COMFAMT  U  RBFONSIBUI  A8  WABXHOITIIItiJr  OHLT,  AMD  HOT  Al 

OoMMOH  CAMnm,  for  goods  to  idiich  Mmetiiing  renuune  to  he  done  faj 
the  oonsignor  or  hie  agents  after  their  deliTery  to  the  oompany,  before 
they  are  in  a  condition  for  traneportation.  Where,  therefore,  an  arrange- 
ment ezista  between  two  railroad  oompaniee  by  whidi  goods  which  ha^e 
been  carried  to  the  end  of  one  road,  and  are  destined  to  some  point  upon 
or  beyond  the  line  of  the  other,  aredelirered  to  the  second  company  with 
expense  bills,  npon  receipt  of  which*  if  conrect^  way-bills  are  made  oiit^ 
Boch  second  company  is,  nntil  the  deliTery  of  the  expense  }nX\»,  responsi- 
ble only  as  warehoosemen,  and  not  as  cnmmcm  carrisia,  for  goods  so 
leceiTed  end  stored  by  it. 

CoMTRACT  to  charge  the  defendants  as  common  carriers  for 
ihe  loss  of  goods  destroyed  by  an  accidental  fire  in  the  defond- 
ants'  freight  depot.    The  opinion  states  the  foots. 

/.  D.  Colt^  for  the  defendants. 

H.  Morriif  for  the  plaintiff. 

By  Court,  Merrick,  J.  It  is,  undoubtedly,  a  general  rule 
that  the  liability  of  a  common  carrier  for  (^x)ds  receiyed  by 
him  begins  as  soon  as  they  are  delivered  to  him,  his  agents  or 
servants,  at  the  place  appointed  or  provided  for  their  reception, 
when  they  are  in  a  fit  and  proper  condition  and  ready  for 
immediate  transportation:  Redfield  on  Railways,  246.  But, 
like  all  other  general  rules,  it  is  subject  to  modifications  re* 
suiting  from  the  express  stipulations  of  the  parties,  or  from  the 
course  and  usages  of  trade  and  business.  And  as  it  sometimes 
happens  that  a  party  is  at  once  a  warehouseman  and  a  carrier, 
and  that  goods  received  by  him  are  lost  and  destroyed  before 
they  are  put  in  iiinerfiy  a  very  important  question  may  in  such 
case  arise,  whether  the  receiver  is  liable  in  the  one  or  the  other 
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capacity;  {or  his  responsibility  is  not  co-extensive  in  each  of 
those  relations:  Story  on  Bailments,  sec.  536.  This  most 
always  be  a  question  of  fact  to  be  determined  upon  proof  of  the 
actual  and  surrounding  circumstances,  the  material  point  of 
inquiry  being  whether  the  one  or  the  other  character  predom- 
inated in  the  particular  stage  of  the  transaction  when  the 
disaster  occurred:  Id.,  sec.  536.  There  are  well-settled  rules 
which  will  afford  some  aid  in  the  solution  of  such  a  question. 
If  a  common  carrier  receives  goods  into  his  own  warehouse  for 
the  accommodation  of  himself  and  his  customers,  so  that  the 
deposit  there  is  a  mere  accessory  to  the  carriage,  and  for  the 
purpose  of  facilitating  it,  his  liability  as  a  carrier  will  com- 
mence with  the  receipt  of  the  goods:  Id.,  sec.  636;  Fitchburg 
and  WorcuUr  R.  R.  y.  Hanna,  6  Gray,  639  [66  Am.  Dec. 
427].  But  on  the  contrary,  if  the  goods,  when  so  deposited, 
are  not  ready  for  immediate  transportation,  and  the  carrier 
cannot  make  arrangements  for  their  carriage  to  the  place  of 
destination  until  something  further  is  done,  or  some  further 
direction  is  given  or  communication  made  concerning  them, 
by  the  owner  or  consignor,  the  deposit  must  be  considered  to 
be  in  the  mean  time  for  his  convenience  and  accommodation, 
and  the  receiver,  until  some  change  takes  place,  will  be  respon- 
sible only  as  a  warehouseman. 

These  being  the  rules  by  which  the  rights  of  the  parties  are 
to  be  determined,  it  can  of  course  make  no  difference  by  whom 
the  property  is  delivered,  whether  it  be  by  the  owner  himself,  or 
by  Ms  agent  or  servant,  nor  whether  that  agent  be  himself  a  car- 
rier or  acts  in  any  other  cajMtcity.  It  is  the  paramount  duty 
of  a  common  carrier  to  receive  and  carry  all  goods  offered 
him  for  transportion,  upon  the  payment  or  tender  of  a  suit- 
able fare  or  compensation;  and  he  must  so  receive  them,  by 
whomsoever  they  are  brought  to  the  place  where  he  makes 
arrangements  to  receive  them  for  transportation:  Story  on 
Bailments,  sec.  508.  It  is  upon  this  principle,  where  no 
special  obligation  is  imposed  by  acts  of  legislation,  that  one 
corporation  whose  railroad  connects  with  or  is  near  to  the 
termination  of  the  railroad  of  another  corporation  is  obliged 
to  accept  and  receive  for  transportation  any  goods  which 
may  be  brought  and  tendered  to  it  by  the  servants  of  the 
latter.  But  in  this  as  in  all  other  cases  the  party  bringing 
the  goods  must  first  do  whatever  is  essential  to  enable  the 
carrier  to  commence  or  to  make  needful  preparations  for  com- 
mencing the  service  required  of  him,  before  he  can  be  made 
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liable  or  Bubjeoted  to  respoiiBibility  in  that  capacity.  When 
goods  are  received  by  a  railroad  company  which  are  to  be 
transported  to  a  place  beyond  their  own  road  over  a  railroad 
which  connects  with  theirs,  or  over  successive  roads  or  lines 
of  transportation,  each  company  will  be  responsible  for  them 
while  in  its  own  possession,  and  will  not  be  liable  for  any  loss 
which  may  occur  after  a  due  deliveiy  of  them  upon  another 
line  and  to  another  carrier:  Nutting  v.  Cormecticut  River  R.  R^ 
1  Qray,  602.  If  after  being  once  laden  for  carriage  they  are 
transported  over  successive  roads  in  the  same  car  or  vehicle 
without  being  shifted  or  changed  fix>m  one  to  another,  the  suc- 
cessive carriers,  as  they  severally  receive  them,  will  be  liable 
for  the  goods  in  that  capacity  as  soon  as  delivered;  so  that 
during  the  whole  transit  or  journey  some  one  will  be  con- 
stantly liable  for  them  as  a  common  carrier.  But  it  is  other- 
wise when  one  has  performed  his  whole  duty  as  a  carrier,  and 
has  relieved  himself  fix>m  all  liability  in  that  capacity,  by 
depositing  the  goods  at  the  end  of  tiie  journey  in  his  o?ni 
warehouse,  from  which  they  are  to  be  taken  by  the  owner  or 
consignee,  or  by  other  carriers  who  are  to  continue  the  trans- 
portation to  a  still  distant  point.  In  such  case,  the  liability 
of  a  warehouseman  will  succeed,  and  will  continue  until  they 
come  into  the  possession  of  some  one  who  is  responsible  as  a 
common  carrier:  Norway  Plains  Co.  v.  Boston  and  Maine  22. 22., 
1  Gray,  263  [61  Am.  Dec.  423];  Garside  v.  Trent  and  Mersey 
Nav.  Co.j  4  Term  Rep.  681;  Hyde  v.  7}rent  and  Mersey  Nav. 
Co.y  6  Id.  389;  Denny  v.  New  York  Cent.  R.  iJ.,  18  Gray,  481 
[74  Am.  Dec.  645].  And  so  it  may  occur  that  one  party  will 
be  liable  only  as  a  warehouseman  after  he  shall  have  com- 
pleted all  the  services  in  the  way  of  transportation  which  can 
be  required  of  him,  and  another  liable  only  in  the  same  rela- 
tion before  the  further  transportation  has  commenced,  or  before 
he  has  become  responsible  in  another  and  distinct  relation. 

In  applying  these  principles  to  the  facts  which  were  devel- 
oped upon  the  trial  of  the  present  action,  there  is  no  difficulty 
In  determining  what  are  the  rights  and  obligations  of  the  par- 
ties. From  the  statements  in  the  bill  of  exceptions,  it  appears 
that  the  plaintiff's  goods,  contained  in  two  boxes  marked  ^'G. 
C.  Judson,  Springfield,  Mass.,  by  railroad,"  were  delivered  at 
Fonda  in  the  state  of  New  York,  to  the  New  York  Central  Rail- 
road Company  for  transportation.  That  company  gave  to  the 
plaintiff  upon  receiving  the  goods  a  ^^shipping  receipt,"  by  the 
terms  of  which  they  agreed  to  transport  them  to  their  ware- 
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hotuse  at  Albany,  to  be  there  delivered  to  the  party  then 
entitled  to  reoeive  them.  The  defendants'  road  was  the  con- 
necting line  over  which  the  transportation  of  the  goods  ^as  to 
be  continued  to  the  plaintiff  at  Springfield.  But  the  two  rail- 
roads do  not  unite  by  coming  into  any  actual  connection  with 
each  other.  The  former  terminates  at  its  freight-house  in  the 
city  of  Albany  on  the  western  sidCi  and  the  latter  terminates 
at  its  freight-house  on  the  eastern  side  of  the  Hudson  River. 
So  that  goods  which  are  brought  over  the  road  of  the  former 
company,  and  are  to  be  carried  forward  to  some  point  or  sta- 
tion on  the  road  of  the  latter,  must  be  unladen  from  the  cars 
in  which  they  are  brought  to  Albany,  and  carried  across  the 
river  and  deposited  in  the  freight-house  of  the  Western  rail- 
road, and  there  be  again  laden  in  their  cars..  While  remain- 
ing in  their  warehouse,  the  goods  may  therefore  be  in  their 
possession  as  warehousemen.  Whether  they  are  liable  in  that 
capacity,  or  as  common  carriers,  must  be  determined  upon 
the  facts  relating  to  each  particular  transaction. 

It  appears  from  the  evidence  produced  at  the  trial  that  by 
the  course  of  business  between  these  two  roads  it  is  the  prac- 
tice of  the  Central  road,  upon  the  arrival  of  freight  from  points 
on  the  line  of  its  road  destined  for  points  on  the  line  of  the 
Western  Railroad,  to  make  out  bills  called  expense  bills,  con- 
taining the  freight  charges  of  the  Central  road  upon  each 
parcel  or  lot  of  freight,  and  to  send  the  goods  by  carmen  with 
the  expense  bills  across  the  river  to  the  freight-house  of  the 
Western  railroad,  where  the  goods  are  compared  by  the  agents 
of  the  latter  road,  and  if  found  to  be  correct,  are  checked  and 
handed  to  a  clerk,  who  enters  them  on  the  books  of  freight 
received,  from  which  the  way-bills  are  made  out  Upon  the 
arrival  of  the  plaintiff's  goods  at  Albany,  they  were  sent  across 
the  river  by  the  New  York  Central  Railroad  Company  in  the 
usual  manner,  and  were  delivered  at  the  freight-house  of  the 
defendants  at  the  usual  place  of  depositing  such  freight,  and 
notice  thereof  was  given  to  their  proper  servants.  Upon  the 
question  whether  the  expense  bills  were  delivered  to  any  such 
agent  or  servant  before  the  loss  and  destruction  of  the  goods 
by  the  fire,  which  occurred  while  they  remained  in  the  freight 
nouse,  the  evidence  was  conflicting  and  contradictory.  The 
defendants  requested  the  court  to  instruct  the  jury,  that  in 
view  of  the  course  of  business  and  usage  between  the  two 
roads,  although  the  goods  were  delivered  to  the  proper  agent 
of  the  defendants,  yet  if  the  expense  bills  were  not  also  deliy* 
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ered  before  the  occurrence  of  the  fire  by  which  fhej  were 
destroyed,  the  goods  were  not  in  condition  for  immediate 
transportation,  and  the  defendants  were  therefore  liable  only 
in  their  capacity  as  warehousemen.  To  this  request  the  court 
declined  to  accede. 

The  general  instructions  which  were  given  to  the  jury  re> 
specting  the  liability  of  the  defendants  and  the  cajMtcity  in 
which  they  were  liable,  whether  as  carriers  or  as  warehouse- 
men, were  correct  But  it  is  apparent  from  the  uncontested 
evidence  in  the  case  that  according  to  the  usage  and  the  gen* 
eral  course  of  business,  and  from  the  regulations  established 
by  the  two  companies,  until  the  expense  bill  was  furnished  to 
the  defendants,  the  goods  delivered  at  their  freight-station  were 
not  in  condition  for  immediate  transportation.  That  docu- 
ment was  indispensably  necessary  to  them,  to  enable  them  to 
undertake  the  transportation  of  the  goods.  It  was  indispensa- 
ble in  order  to  identify  the  package  or  parcel  to  be  carried,  and 
also  to  show  the  amount  of  the  lien  upon  them  in  favor  of  the 
Central  company  for  the  previous  transportation  from.  Fonda 
to  Albany,  and  for  which,  upon  accepting  them,  the  defend- 
ants, by  the  usage  between  the  two  companies,  would  become 
responsible;  and  it  afibrded  the  only  means  by  which  they 
could  make  out  their  own  freight-bill,  or  know  what  disposition 
was  to  be  made  of  the  goods,  or  what  was  the  place  of  destina- 
tion to  which  they  were  to  be  carried.  Until  that  instrument 
was  sent  to  them,  they  could  make  no  arrangement  for  the 
transportation  of  the  goods;  and  because  they  were  not,  for 
want  of  it,  ready  to  be  immediately  transported,  the  defendants 
could  only  suffer  the  boxes  to  remain  in  the  fi^ight-house  for 
the  convenience  and  accommodation  of  the  owner  or  consignor, 
until  he  or  his  agents  should  give  them  the  information  and 
directions  which  were  indispensable  to  enable  them  to  take 
any  action  in  reference  to  the  goods.  In  the  mean  time,  from 
the  very  nature  and  provisions  of  the  arrangement  adopted  by 
the  two  companies,  the  defendants  necessarily  held  and  had 
possession  of  the  goods  merely  as  warehousemen;  for  they 
could,  under  such  circumstances,  have  charge  of  them  only  in 
their  latter  capacity.  If  the  expense  bill  was  delivered  to 
them  simultaneously  with  the  delivery  of  the  goods,  or  if  after- 
wards and  before  the  occurrence  of  the  fire  by  which  they 
were  destroyed  it  had  been  duly  delivered  to  any  of  their 
agents  or  servants,  the  goods  would  have  been  in  condition  for 
immediate  transportation,  and  their  liability  as  carriers  would 
thereupon  have  at  once  attached.    But  before  that  was  done. 


Digitized  by  VjOOQIC 


Sept.  1862.]      JuDBON  v.  Wbbtbbn  B.  R.  Corp.  723 

iheir  responsibility  was  of  a  different  and  more  limited  char- 
acter. The  instructions  asked  for  ought,  therefore,  to  have 
been  given  to  the  jury,  who  would  thereby  have  been  brought 
directly  to  the  determination  of  the  question  in  controversy 
between  the  parties,  and  respecting  which  the  evidence  was 
conflicting  and  contradictory.  If,  upon  that  evidence,  the  jury 
should  find  that  the  expense  bill  was  delivered  to  the  defend- 
ants before  the  fire  occurred,  they  would  have  been  liable  as 
carriers,  but  otherwise  as  warehousemen  only. 

It  is  obvious  that  in  the  conduct  of  business  of  such  magni- 
tude, and  in  the  care  and  transportation  of  the  great  number 
and  variety  of  goods  and  packages  which  are  continually 
passing  from  one  railroad  to  another  over  any  great  line  of 
travel  and  transportation,  there  must  be  some  general  and 
certain  and  well-understood  arrangement  between  the  pro- 
prietors of  the  connecting  roads,  to  avoid  inextricable  confusion, 
and  to  enable  the  carriers  to  protect  both  their  own  rights  and 
the  rights  of  their  customers.  The  arrangement  which  these 
two  companies  made,  and  which  was  fully  proved  at  the  trial, 
appears  to  have  been  a  reasonable  and  necessary  provision; 
and  therefore  it  was  one  to  which  all  parties  were  bound  to 
conform;  and  consequently  the  defendants  have  a  right  to 
insist  that  their  liability  shall  not  be  extended  in  any  particular 
instance  beyond  the  obligation  which  such  conformity  imposes 
upon  them.  For  these  reasons,  their  exceptions  to  the  ruling 
of  the  court  must  be  sustained,  and  a  new  trial  ordered. 


•p.AT¥.nAAn  OOMPANT  GXASBS  TO  BS  COMMOK  CABBDEB  AND  BBOOMIS  WABB- 

HOUSBMAK,  WHBzr:  See  P&rter  v.  Ohkaigo  tie,  S.  H.  Ch,,  71  Am.  Deo.  2S6^  note 
890^  where  other  oases  are  ooUeoted.  The  more  stringent  liability  of  a  oom- 
mon  oarrier  only  attaches  when  the  dnty  of  immediate  transportation  arisees 
Barron  v.  Eldredge,  100  Mass.  458^  oiting  the  principal  ease.  If  any  orders^ 
directions,  or  instmotions  are  to  be  given  before  the  goods  are  to  be  forwarded 
snch  liability  does  not  attach:  Railroad  Company  t.  BairreU^  86  Ohio  81  46% 
also  citing  tiie  principal  ease. 

CoKNBOnNO  LiNBB  ov  Oarrtbbh  ob  Railwatb:  See  note  to  Welk  ▼.  Tkomaa^ 
72  Am.  Deo.  290-247,  where  this  subject  is  disonssed  at  length;  lllmoU  Cent. 
R,  R.  Co,  Y.  Copela$id,  76  Id.  749,  note  754,  where  other  cases  are  collected. 
A  carrier  who  takes  goods  from  a  consignor  upon  an  agreement  to  transport 
them  orer  his  own  line  and  deUver  them  to  the  next  line  acts  as  a  carrier 
and  forwarding  agent:  DarUng  ▼.  Boiton  dt  W,  R,  R.  Corporation,  11  Allen, 
297,  citing  the  principal  oase.  A  corporation  established  for  the  transporta- 
tion of  goods  for  hire  between  certain  points,  and  receiving  goods  directed  to 
a  more  distant  place,  is  not  responsible  beyond  the  end  of  its  own  line  as  a 
common  carrier,  but  only  as  a  forwarder:  Burromgh$  v.  Norwich  d:  W,  R,  R* 
Co,,  100  Mass.  27,  citing  the  principal  case. 

Thb  FBoroiPAL  GA8B  IB  DiBTDiGXTiSHBD  in  Rioc  T.  HoH,  118  Mass.  206. 


Digitized  by  VjOOQIC 


724  Pond  v.  OiBflOir.  [Mass. 

PbND   V.   61B8ON. 
[ft  Azun,  19ll 
Ov  Tlma.  ov  Scatdtb  ov  Tjwtatboot^  in  Aofxoirt  iob  SmiDut,  Builuu 
n  OH  Flazxtiif  to  thow  thai  th*  OMue  of  aotum  aoernod  withm  tho 
•totatocy  p«riod»  prior  to  oommenoonMat  of  tho  action. 

Slandbb«  Defendant  pleaded  the  statute  of  limitationA. 
The  court,  upon  this  issue,  instructed  the  jury  that  the  bur- 
den was  upon  the  plaintiff  to  proye  that  the  defamatory  words 
were  spoken  within  two  years  before  the  commencement  of 
the  actum.  Verdict  for  defendant.  Plaintiff  alleged  excq^ 
tions. 

P.  C.  Bacon  and  A.  Norcro$$f  for  the  plaintiff. 

N.  Wood^  for  the  defendant. 

By  Court,  Dbwet,  J.  The  general  statement,  so  often  found 
in  the  books,  that  the  party  who  alleges  the  affirmative  of  any 
proposition  shall  prove  it,  will  not  much  aid  us  in  the  present 
inquiry.  The  point  will  often  arise,  who  has  the  affirmative. 
In  examining  this  question,  it  might  be  sui^posed  that  the 
form,  in  pleading  the  statute  of  limitations,  of  closing  the  plea 
with  a  verification  would  seem  to  imply  an  aUegation  of  some 
fact  to  be  sustained  by  the  party  thus  pleading.  Such  form 
of  conclusion  has  been  the  more  usuaJ  one.  In  Lawee  on 
Pleading,  738,  it  is  stated  that  the  plea  of  the  statute  of  limi- 
tations must  be  concluded  with  a  verification.  But  it  is  now 
at  least  questionable  whether  such  a  conclusion  is  necessary. 
In  Bodenham  v.  Hilly  7  Mees.  &  W.  274,  where,  to  a  plea  of  the 
statute  of  limitations,  a  demurrer  was  filed,  assigning  as  a 
cause  of  demurrer  that  it  did  not  conclude  with  a  verifica- 
tion, the  court  held  such  form  of  conclusion  to  be  quite  un- 
necessary, Parke,  B.,  saying:  "The  good  sense  of  the  matter 
is,  that  a  party  should  not  be  required  to  verify  that  which  it 
does  not  lie  upon  him  to  prove."  In  2  Greenl.  Bv.,  sec.  431, 
the  rule  as  to  the  burden  of  proof  is  thus  stated:  "Where  the 
statute  of  limitations  is  set  up  in  bar  of  a  right  of  action  by 
the  plea  of  actio  non  accrevit  infra  sex  annos,  which  is  trav- 
ersed, the  burden  of  proof  is  on  the  plaintiff  to  show  both  a 
cause  of  action  and  the  suing  out  of  process  within  the  period 
mentioned  in  the  statute.'^  In  accordance  with  this  is  2 
Stark.  Ev.,  4th  Am.  ed.,  887.  The  case  of  Hunt  v.  ParkcTy  1 
Bam.  &  Aid.  92,  which  was  an  action  of  trespass,  to  which 
the  statute  of  limitations  was  pleaded,  sustains  the  same  view 
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of  this  qiiestion.  Lord  Ellenborongh  Bays:  ^'  The  only  qnea- 
tion  iSy  On  whom  is  the  issue?  Now,  the  affirmatlye  of  the 
issne  is  on  the  plaintiff,  who  bejs  that  the  cause  of  action  did 
accrue  within  six  years."  In  Huston  y.  McPhersany  8  Blackf. 
662y  which  was  a  case  arising  upon  a  plea  of  the  statute  of 
limitations  in  an  action  of  slander,  the  court  held  the  burden 
of  proof  was  upon  the  plaintiff. 

The  case  of  Emmona  y.  Hayward^  11  Cush.  48,  is  cited  and 
relied  upon  as  sustaining  a  contrary  doctrine.  If  it  does  so, 
it  is  merely  incidental,  as  no  question  of  the  .burden  of  proof 
was  raised  or  discussed.  It  merely  affirmed  the  proportion 
that  a  defendant,  by  filing  an  admission  of  all  the  &cts  neces- 
sary to  be  proyed  by  the  plaintiff  in  his  opening  on  the  gen- 
eral issue,  in  order  to  obtahi  the  right  to  open  and  close  under 
the  forty-first  rule  of  the  court  of  conmion  pleas,  was  not 
thereby  estopped  fiK)m  setting  up  in  defense  the  statute  of  lim- 
itations. The  action  was  assumprit  upon  a  special  contract  for 
the  payment  of  money.  The  court,  in  assigning  the  reasons  for 
their  decision,  assume  the  statute  of  limitations  to  be  a  matter 
strictiy  in  ayoidance,  and  that  the  special  matter  of  defense 
under  that  plea  is  to  be  made  out  by  the  defendant  But  the 
question  we  are  now  considering  does  not  appear  to  haye  been 
in  the  mind  of  the  court,  nor  was  any  question  directly  raised 
and  discussed  as  to  the  burden  of  proof  upon  the  statute  of 
limitations. 

The  decision  was  correct  in  reference  to  the  question  there 
raised,  but  erroneous  in  some  of  the  positions  as  stated  in  the 
opinion  giyen.  Upon  fiill  consideration  of  the  question  in  its 
broader  aspect,  as  now  presented,  we  find  the  weight  of  au- 
thority strongly  in  fayor  of  the  ruling  adopted  at  the  trial, 
that  ike  burden  in  the  present  case  was  on  the  plaintiff  to 
■how  that  the  cause  of  action  did  accrue  within  two  years 
next  before  the  suing  out  of  his  writ 

Exceptions  oyerruled. 

BmftDBf  OF  Paoof  oh  Plba  or  Orjaurm  ow  LnaTAnoHa — It  is  uid  by 
Mvvral  tsxt-wiiten  that  wliar«  tha  rtatate  of  limitatuniB  is  set  up  in  bar  of  a 
rig^t  of  aotioii»  by  a  pUa  iHiich  is  traTenod,  tha  baidoa  of  proof  is  on  the 
plaintiff  to  ihow  the  oommwioemunt  of  the  action  within  the  rtatatory  periodt 
Abbott* s  Trial  Evidenoe,  828;  2  OreenL  Ihr.,  14th  ed.,  leo.  481.  And  thia 
atatemant  is  sapportod  unqualifiedly  by  aome  of  the  earlier  oasee:  Hursi  ▼. 
Farier,  1  Bam.  &  Aid.  92;  S.  O.,  2  Chit.  249;  fPiOy  ▼.  Hernnan,  7  Tyrw. 
M»7;  8.  O.,  2  Gromp.  &  M.  668;  Lawrme€  ▼.  BrkUemcmf  8  Terg.  496;  Prig* 
morer.  &  T.  V.dsQa.R.R.t  lLea»204;  Taylor ^. 8fmr$^  iA  Am.  Dec.  619. 
The  ooort  in  the  last  case  said  (though  the  matter  was  not  essential  to  the 
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deeiaioii)  that  the  tmiden  of  proof  on  an  iasae  of  the  ftitate  ol  lindtatioiis 
reats  on  the  plaintiff;  and  an  instmction  that  the  plea  of  the  statQte  of  Umita- 
tiona  18  an  affirmatiTe  plea  on  the  part  of  the  defendant,  and  that  in  order  to 
avail  himaelf  of  it  he  moat  introduce  proof  to  sustain  it,  is  erroneoos.  In 
Lawrence  v.  BrkUeman,  3  Yerg.  490,  in  an  action  of  detinue  for  a  slave,  the 
lower  court  instructed  the  jury  to  the  same  effioct.  Plaintiff  had  proved  his 
title  to  the  slave,  and  defendant's  possession.  Defendant  did  not  introduce 
any  evidence  to  show  his  possession  of  the  slave  for  the  period  required  by 
the  statute,  to  confer  title  by  adverse  possession.  It  was  therefore  believed 
that  the  defendant  had  not  proved  himself  within  the  protection  of  the  statute, 
even  if  it  would  apply.  But  the  judge  told  the  jury  that  the  statute  of  limi- 
tations would  be  a  bar  to  the  plaintiff  if  he,  plaintiff  had  not  proved  himself 
to  be  in  possession  within  three  years  bef<H«  the  institution  of  the  suit,  and 
the  appellate  court  approved  of  the  instruction.  In  Htuion  v.  McPhenon,  8 
Blaokf.  M2,  it  is  held  that  if  toa  pleaof  the  statute  of  limitations,  in  slander, 
the  plaintiff  replied  that  the  words  were  spoken  within  the  statutory  poiod, 
he  must  prove  such  fact. 

Different  or  limited  rules  are  found  in  other  and  later  cases.  In  the  note 
to  sec.  431,  2  GreenL  Ev.,  14th  ed.,  it  is  said  that  the  statute  is  to  be  regarded 
as  a  defense  to  be  set  up  by  plea,  the  burden  of  proof  to  establish  which  plea 
is  on  the  defendant,  but  that  in  doing  so  he  may  use  the  allegations  of  the 
complaint  as  admissions  of  the  plaintifl^  and  thus  shift  the  burden  to  the 
plaintiff  of  proving  some  exception.  So  it  is  held  that  the  pers<m  relying  on 
the  statute  of  limitations  must  show  the  facts  which  put  it  in  motion:  Daeen' 
port  V.  Wptmet  44  Am.  Dec  70;  and  where  this  is  done,  it  is  said  that  the 
burden  is  on  the  plaintifl^  <a  party  against  whom  the  statute  is  pleaded,  to 
disprove  the  plea  of  the  statute,  or  show  facts  which  take  the  case  out  of  its 
operation:  PhUUpe  v.  Bobnan,  26  Tex.  276.  Similar  to  these  are  the  rulings 
of  courts  to  the  effect  that  if  the  bar  of  the  statute  prima /ade  exista, —  i.  e., 
if  it  appears  from  the  face  of  the  complaint,  or  upon  the  trial  on  introduction 
of  plaintiff's  evidence,  —  the  burden  is  then  on  the  plaintiff  to  prove  whatever 
he  may  rely  on  to  take  the  case  out  of  the  operation  of  the  statute:  Capen  v. 
Woodraw,  61  Vt  106;  Cook  v.  Cook,  10  Heisk.  466;  Appermm  v.  PatHeoih  H 
Lea,  464;  Spuryer  v.  Hardy,  4  Mo.  App.  673. 

The  more  reasonable  rule  would  seem  to  be  that  which  requires  the  defend- 
ant to  first  establish  his  plea  that  the  action  is  barred,  in  whatever  manner 
he  may,  before  calling  upon  the  plaintiff  to  prove  that  the  action  is  not  barred: 
Duggan  v.  Cole,  2  Tex.  .381. 

It  is  a  settled  role,  however,  that  one  claiming  the  benefit  of  exceptions  in 
a  statute  of  limitations  must  bring  himself  within  them  by  proof:  SomervUk  v. 
HamiUan,  4  Wheat  230;  Howell  v.  Hair,  15  Ala.  194.  Thus  where  infancy 
was  pleaded,  as  operating  to  suspend  the  running  of  the  statute:  TeU  v.  Lane, 
41  Ark.  43;  Vofl  v.  HaUon,  14  Ind.  344;  or  that  the  party  was  a  feme 
eoverL'  Deeeamier  v.  Murphy,  33  Mo.  184;  Edwards  v.  University,  1  Dev.  & 
B.  £q.  325;  or  absence  from  the  state:  Phillipe  v.  Holman,  26  Tex.  276,  —it 
was  held  that  the  party  setting  up  such  disabilities  against  the  bar  of  the  stat- 
ute must  prove  them.  Likewise  it  is  held  that  the  burden  is  upon  the  party 
who  relies  upon  other  facts  to  remove  the  bar  of  the  statute,  such  as  part 
payment:  KniglU  v.  Clements,  45  Ala.  89;  a  new  promise:  Moore  v.  Leseur,  18 
Id.  606;  WkUe  v.  Campbell,  25  Mich.  463;  fraudulent  concealment:  Spuryer  v. 
Hardy,  4  Ma  App.  573;  Baldwin  v.  Martin,  3  Jones  &  S.  85;  Oodbold  v. 
Lambert,  8  Rich.  £q.  155.  A  party  claiming  to  have  acquired  titie  by  the  bai 
of  the  statute  of  limitations  must  prove  the  bar  as  against  one  who  claims 
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nnder  an  otherwiie  yalid  title:  Stewart  y.  Ckeatham,  3  Terg.  60;  Hood  ▼• 
Hood,  2  Grant  Gas.  229;  Rkhardmm  v.  WUlkanton,  24  CaL  289;  Oreer  t.  Pet' 
UnSf  5  HomplL  688;  oreimlmg;  in  effect^  Laurrenee  ▼.  Bridhmm^  8  Terg.  486^ 
eitedabore. 


Stone  v.  Dickinson. 

[6  ALUBN,  291] 

tXABiLirr  n  that  ov  Joiht  Tbmpa88XR8  where  aeveral  different  oreditot% 
aoting  aeparately,  without  oomoert^  and  eren  without  knowledge  thai 
they  are  employing  a  oommon  agent»  oanae  their  debtor  to  be  arrested 
on  their  aeveral  writ%  by  the  saoke  offioer,  who  serves  the  writs  simnlta- 
neoosly,  and  by  Yirtoe  hereof  the  debtor  is  oommitted  to  jail,  where  he 
is  oonfined  upon  all  of  sooh  writs  at  the  same  time;  and  foil  satisfaotioa 
by  the  debtor,  obtained  from  any  one  of  snoh  persons,  is  a  bar  to  aa 
action  by  him  against  the  others. 

Action  for  damages  for  false  imprisonment.  The  opinion 
■tates  the  facts. 

E.  B.  Stoddard  and  T.  L.  Ndsof^  for  the  defendant. 

JJ.  Z>.  Stonej  pro  w. 

Bj  Court,  BioELow,  C.  J.  Several  questions  were  raised  at 
ihe  trial  of  this  case,  upon  which  it  seems  to  be  unnecessary 
to  express  an  opinion,  inasmuch  as  we  are  satisfied  that,  on 
the  facts  oflered  to  be  proved,  the  defendant  established  a  good 
defense  to  the  action,  and  that  the  jury  should  have  been  in- 
structed accordingly.  There  can  be  no  doubt  of  the  rule  of 
law  that  co-trespassers  are  jointly,  as  well  as  severally,  liable 
for  the  damages  occasioned  by  tiieir  wrongful  acts;  and  as  a 
oonsequence  of  this,  that  a  release  to  one  joint  trespasser,  or 
satisfaction  fix>m  him  for  the  injury,  discharges  all:  Brown  v. 
Cambridge^  3  Allen,  474,  and  cases  cited.  This  principle  is 
applicable  to  the  case  at  bar.  In  the  opinion  of  the  court,  the 
several  persons  on  whose  writs  and  by  whose  order  the  plain- 
tiff was  committed  to  jail,  and  held  in  confinement  from  June, 
1858,  to  February,  1860,  must  be  regarded  in  law  as  co- 
trespassers.  Evidence  was  offered  at  the  trial  to  prove  that  he 
had  received  satisfaction  from  some  of  them  for  his  alleged 
wrong,  and  had  given  to  them,  in  writing,  a  discharge  for  the 
damages  he  had  suffered  by  reason  of  his  arrest  and  false  im- 
prisonment. This  satisfaction  and  discharge  in  legal  effect 
operate  as  a  release  of  the  present  cause  of  action  against  the 
defendant. 

It  cannot  be  denied  that  the  parties  who  were  plaintiffs  in 
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the  original  actions,  in  soing  out  their  writs  against  the  pres- 
ent plaintiff,  and  causing  him  to  be  arrested  and  imprisoned, 
acted  separately  and  independently  of  each  other,  and  with- 
out any  apparent  concert  among  themselves.  As  a  matter  of 
first  impression,  it  mi^t  seem  that  the  legal  inference  from 
this  fact  is,  that  the  plaintiff  might  hold  each  of  them  liable 
for  his  tortious  act,  but  that  they  could  not  be  regarded  as  co- 
trespassers,  in  the  absence  of  proof  of  any  intention  to  act 
together,  or  of  knowledge  that  they  were  engaged  in  a  common 
enterprise  or  undertaking.  But  a  careful  consideration  of  the 
nature  of  the  action,  and  of  the  injury  done  to  the  plaintiff, 
for  which  he  seeks  redress  in  damages,  will  disclose  the  fallacy 
of  this  view  of  the  case.  The  plaintiff  aUeges  in  his  declara- 
tion that  he  has  been  unlawfully  arrested  and  imprisoned. 
This  is  the  wrong  which  constitutecr  the  gist  of  the  action,  and 
for  which  he  is  entitied  to  an  indemnity.  But  it  is  only  one 
wrong,  for  which,  in  law,  he  can  receiye  but  one  compensation. 
He  has  not  in  fact  suffered  nine  separate  arrests,  or  undergone 
nine  separate  terms  of  imprisonment  The  writs  against  him 
were  all  served  simultaneously  by  the  same  officer,  acting  for 
all  the  creditors,  and  the  confinement  was  enforced  by  the 
jailer  on  all  the  processes  contemporaneously,  during  the  en- 
tire period  of  his  imprisonment.  The  aUe(^  trespasses  on 
the  person  of  the  plaintiff  were  therefore  simultaneous  and 
contemporaneous  acts,  committed  on  him  by  the  same  person 
acting  at  the  same  time  for  each  and  all  of  the  plaintiffs  in 
the  nine  writs  upon  which  he  was  arrested  and  imprisoned. 
It  is,  then,  the  common  case  of  a  wrongful  and  unlawful  act, 
committed  by  a  common  agent  acting  for  several  and  distinct 
principals. 

It  does  not  in  any  way  change  or  affect  the  injury  done  to 
the  plaintiff,  or  enhance  in  any  degree  the  damages  which  he 
has  suffered,  that  the  immediate  trespassers,  by  whom  the 
tortious  act  was  done,  were  the  agents  of  several  different 
plaintiffs,  who,  without  preconcert,  had  sued  out  separate  writs 
against  him.  The  measure  of  his  indemnity  cannot  be  made 
to  depend  on  the  number  of  principals,  who  employed  the 
officers  to  arrest  and  imprison  him.  We  know  of  no  rule  of 
law  by  which  a  single  act  of  trespass,  committed  by  an  agent, 
can  be  multiplied  by  the  number  of  principals  who  procured 
it  to  be  done,  so  as  to  entiUe  the  party  injured  to  a  compen- 
sation, graduated,  not  according  to  the  damages  actually 
sustained,  but  by  the  number  of  persons  through  whose  in- 
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ttromentalitj  the  ixgury  was  inflicted.  The  enxnr  of  the  plain- 
tiff oonsiBtB  in  suppoeing  that  the  several  parties  who  sued  out 
writs  against  him,  and  caused  him  to  be  arrested  and  im- 
prisoned,  cannot  be  regarded  as  co-trespassers,  because  it  does 
not  appear  that  thej  acted  in  concert,  or  knowingly  employed 
a  common  agent.  Snch  preconcert  or  knowledge  is  not  essen- 
tial to  the  commission  of  a  joint  trespass.  It  is  the  fact  that 
they  all  nnited  in  the  wrongful  act  or  set  on  foot  or  put  in 
motion  the  agency  by  which  it  was  committed,  that  renders 
them  jointly  liable  to  the  person  ii^ured.  Whether  the  act 
was  done  by  the  procurement  of  one  person  or  of  many,  and 
if  by  many,  whether  they  acted  with  a  common  purpose  and 
design  in  which  they  aU  shared,  or  from  separate  and  distinct 
motives,  and  without  any  knowledge  of  the  intentions  of  each 
other,  the  nature  of  the  injury  is  not  in  any  degree  changed, 
or  the  damages  increased  which  the  party  iigured  has  a  right 
to  recover.  He  may,  it  is  true,  have  a  good  cause  of  action 
Against  several  persons  for  the  same  wrongful  act,  and  a  right 
to  recover  damages  against  each  and  aU  therefor,  with  a  privi- 
l^;e  of  electing  to  take  his  satisfiEtction  de  mdioribua  damnia. 
But  there  is  no  rule  of  law  by  which  he  can  claim  to  convert 
a  joint  into  a  several  trespass,  or  to  recover  more  than  one 
satisfaction  for  his  damages,  when  it  appears  that  he  has  suf- 
fered the  consequences  of  a  single  tortious  act  only.  Take  an 
illustration*  Suppose  that  several  persons  have  a  grudge  or 
spite  against  the  same  individual,  but  that  neither  of  them  is 
aware  of  the  existence  of  this  feeling  in  the  others;  and  that 
each  of  them,  for  the  purpose  of  gratifying  his  malice,  without 
concert  or  co-operation  with  any  one,  and  in  ignorance  of  a 
similar  intent  on  the  part  of  others,  employs  the  same  person 
— a  hired  pugilist  or  bully — to  inflict  on  the  common  object 
of  their  ill-will  a  severe  personal  castigation. 

In  such  a  case,  no  one  would  doubt  that  all  the  persons  who 
incited  to  the  commission  of  the  assault  and  battery  would  be 
regarded  as  co-trespassers.  They  each  and  all  would  be  re- 
sponsible for  procuring  the  act  to  be  done.  They  would  be 
severally  as  well  as  jointly  liable  to  an  action  in  favor  of  the 
party  injured.  But  no  one  would  contend  that  he  could 
recover  satisfaction  from  each  of  the  persons  liable  to  an  action. 
When  the  damages  suffered  by  him  had  been  once  paid  by 
any  one  of  those  who  procured  the  commission  of  the  tres* 
pass,  he  could  not  claim  to  recover  them  again  from  each  of 
the  others.    The  law  will  not  permit  a  party  to  receive  any- 
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thing  more  than  a  compeiiBation  'for  an  iigury.  Where  there 
has  been  only  one  wrongfdl  act,  there  can  be  but  one  foil  and 
complete  indemnitj.  When  that  is  obtained,  the  party  in- 
jured has  exhausted  his  remedy.  Another  illustration,  more 
analogous  to  the  case  at  bar,  will  serve  to  show  the  soundness 
of  this  conclusion.  If,  instead  of  the  arrest  and  imprisonment 
of  which  the  plaintiff  complains,  the  nine  writs  against  him 
had  been  senred  simultaneously  by  the  same  officer,  by  mak- 
ing an  attachment  of  personal  property  belonging  to  him, — his 
house,  for  example, — in  such  case  it  could  not  be  doubted 
that  if  for  any  reason  the  attachments  were  irregular  and 
void,  the  plaintiff  would  be  entitled  to  recover  and  to  receive 
from  one  or  aU  of  the  parties  by  whose  order  the  attachments 
were  made  the  foil  value  of  his  horse.  But  it  is  equally  clear 
that  he  could  not  rightfolly  claim  to  receive  this  sum  in  dam- 
ages from  each  of  them,  or  nine  times  the  value  of  the  ani- 
mal. And  yet  such  would  be  the  result,  if  the  attaching 
creditors  are  not  to  be  regarded  as  co-trespassers.  Nor  is  this 
the  only  absurd  result  which  would  follow  from  such  a  doc- 
trine. If  each  attachment  or  each  arrest  and  imprisonment 
on  the  several  writs  is  to  be  deemed  as  a  distinct  trespass,  for 
which  the  creditors  are  separately  and  not  jointly  liable  in  like 
manner  as  if  made  on  one  writ  only,  without  any  reference  to 
those  which  were  served  simultaneously,  we  can  see  no  reason 
why  the  officer  might  not  be  held  liable  to  pay  to  the  plaintiff 
damages  as  many  times  as  there  were  writs  served  by  him. 
He  certainly  must  be  regarded  as  a  joint  trespasser  with  each 
creditor  whose  writ  he  served;  and  iSf  the  service  of  each  writ 
constituted  a  distinct  trespass,  for  which  the  party  injured 
might  receive  separate  damages  from  each  creditor,  then  the 
officer  would  also  be  subject  to  a  like  liability. 

These  views  have  led  us  to  the  conclusion  that  the  evidence 
offered  at  the  trial  by  the  defendant  to  show  that  the  plaintiff 
had  received  foil  satisfaction  for  the  arrest  and  false  imprison- 
ment to  which  he  had  been  subjected,  and  for  which  he 
claimed  damages  in  his  action  from  some  of  his  creditors  by 
whose  order  he  was  committed  to  jail,  ought  to  have  been 
admitted,  and  that  the  jury  should  thereupon  have  been  in* 
structed  that  the  plaintiff  could  not  maintain  this  action. 

Exceptions  sustained. 

LiABiLiTT  OF  Co-TRi8PASsnts  Gbnirallt:  See  exhaustive  note  to  Kirh' 
wood  T.  Milier^  73  Am.  Deo.  137-149,  and  see  particularly  page  143,  citiiig 
the  principal  case,  and  other  decisions  on  similar  points.    In  Werner  t.  Ed' 


Digitized  by  VjOOQIC 


Oct  1862.]  Daniels  v.  Haywabd.  731 

mkion,  2A  Kan.  153;  Bottom  <md  Albany  R.  B,  y.  Skankif,  107  Man.  8791 
and  BrytmiT.  Bigehw  Carpet  Ch.,  131  Id.  603;  the  prinoipal  case  is  dted  to 
the  point  that  oo-trespaMen  are  jointly  and  sererally  liable  for  the  whole 
damage  oanaed  by  the  treepaaa.  A  release  of  one  oo-trespaaier  operates  as  a 
release  of  all:  SUme  t.  Didtbuont  7  AUen,  28  (the  same  case  as  the  principal 
case  on  a  di£Earent  appeal);  8iemn9  ▼.  ffathomet  12  Id.  40S;  EOb  t.  Simm,  60 
WuL  149,  all  citing  the  principal  case. 

Thb  nmrciPAL  can  u  dibtinouiskkd  in  Boifd  r.  WaU,  29  Ohio  St.  279; 
tn  the  dissentmg  cipiniosi  of  Ashbom,  J.,  where  it  is  said  that  i^  nnder  car* 
enmstanoes  like  those  in  the  principal  case,  the  writs  had  been  serred  al 
difSnrent  interrals  in  the  oonrse  of  the  day,  the  trespasses  woold  lutTe  been 
serenlf  and  each  of  the  tcrt-feasors  liable  separately. 


Daniels  v.  Haywaed. 

rs  Aujen,  48.] 

ftEATura  BzncFToro  Dkbxob's  Tools  and  iMFLnoDm  to  Valvk  ov  Ova 
HmrDBKD  DoLLABS  BxBBAOXS  Maohinxs  of  simple  ooDstmotion,  moved 
by  hand  or  foot,  and  used  in  the  manufacture  of  boots;  and  thi%  although 
the  machines  are  generally,  used  by  men  whom  the  owner  employs  in  his 


Action  against  a  sheriff  for  damages  for  conversion  in  attach- 
ing machines  used  in  the  manufacture  of  bootSi  and  claimed 
by  plaintiff  to  be  exempt.  The  court  instructed  the  jury  that 
under  the  Massachusetts  statute  exempting  from  attachment 
a  debtor's  tools  and  implements  to  the  value  of  one  hundred 
dollars,  the  debtor,  a  boot-maker,  carrying  on  a  small  business, 
and  employing  a  number  of  men  therein,  working  more  or  less 
himself,  but  being  generally  engaged  in  superintending  his 
workmen,  would  have  a  right  to  claim  as  exempt  not  only  his 
tools,  but  also  machines  of  a  simple  construction.  Verdict  for 
plaintiff.    Defendant  alleged  exceptions. 

P.  C.  Bacon  and  0.  O.  Parker^  for  the  defendant. 

T.  0.  Kent  and  H.  B.  Staples^  for  the  plaintiff. 

By  Court,  Dbwby,  J.  The  court  properly  instructed  the  jury 
as  to  the  effect  of  General  Statutes,  c.  133,  sec.  32,  exempting 
oertain  articles  from  levy  on  execution.  While  the  exemption 
was  not  intended  to  apply  to  large  manufeu^turing  establish- 
ments, it  has  not  been  supposed  to  be  at  variance  with  the 
letter  or  the  spirit  of  the  statute  to  apply  it  to  the  case  of  a 
mechanic  carrying  on  a  small  business,  although  he  may  have 
in  his  employment  men  who  perform  the  principal  part  of  the 
labor  with  the  tools,  implements,  and  fixtures.    The  limita- 


Digitized  by  VjOOQIC 


782  PiSBCB  V.  Lambon.  [Maaa 

tions  as  to  exemptionB  of  this  character  were  carefolly  stated 
by  the  coort,  and  properly  applied  to  the  case.  This  view  of 
the  statute  seems  well  authorized  by  the  cases  of  Pierce  v.  Oray^ 
7  Gray,  67,  and  DowUng  ▼.  Clarkj  1  Allm,  288;  S.  C,  3  Id. 
670. 
Exceptions  overruled. 

Ezmmov  ov  Tools  ahb  IxpuDODns  or  Teaixb  ibom  AxtAxnoaant 
SeethenotetoJCSiiiriiT.  i>oii<iv,  21  Ain.I)eo.M6-4{64;  and  aeo  Ooddorfl  t. 
€haffeet  79  Id.  79S,  this  bamg  a  oaae  decided  mider  the  aame  atatate  aa  tha* 
oonatnied  in  the  prinoipal  oaae.  In  WaOaet  t.  BarOeU,  108  Maaa.  64,  the 
principal  oaae  ia  cited,  and  the  courts  oooaidering  a  aimiUr  atatate^  aaya  that 
it  ia  intended  for  the  proteoUfln  d  maohanini^  artiaana»  handiaraftameii,  and 
othara,  whoae  manual  labor  and  aldU  afford  tfaem  a  mainB  of  eaning 
ttfelihood. 


PiBBCB   V.   LaMBON. 

Snuu'i  HAS  Jmusraonoxr  to  Oompsl  Dsuvunr  ^n  SmmuDi  ov  Dud 
of  mortgage,  which*  after  haTing  been  ezeonted  aad  dali?ered»  tfaongi 
not  aoknoiwledgedt  haa  been  intmated  to  the  morlgBgor  for  the  pvupooe 
ol  having  it  recorded*  if  he  tfaereapoa  xetaina  it  in  his  own  poaaaaiioM 
and  refnaoa  to  deliver  it  np  or  hs?*  it  recorded. 

Bill  in  equity  to  compel  defendant  to  deliver  up  and  have 
recorded  a  deed  of  mortgage,  which,  after  having  been  duly 
executed  and  deliyered  by  him  to  complainant,  was  returned 
and  intrusted  to  him  for  the  purpose  of  having  it  recordedt 
which,  after  he  obtained  possession  of  the  instrument,  ht 
refused  to  da 

P.  C.  Baccn^  kft  the  defendant 

E.  MeOen  and  W.  8.  Davie^  tat  the  plaintift 

By  Court,  Biqblow,  C.  J.  The  bill  avers  with  suffioiont 
precision  and  certainty  that  the  deed  of  mortgage  was  duly 
executed  and  delivered  by  the  defendant  to  the  plaintiflT,  so  as 
to  vest  the  title  in  the  latter  as  between  themselves.  The 
acknowledgment  was  not  essential  to  its  validity  as  a  deed  by 
which  the  estate  would  pass  presently  to  the  grantee:  Dole  v. 
ThuHoWj  12  Met  157,  162;  Howard  Mutual  Loan  and  Fund 
Asdociation  v.  Mclntyrej  3  Allen,  672.  This  averment  of  de- 
livery, coupled  with  the  other  statements  of  the  bill,  is  sufficient 
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to  show  that  fhe  plaintiff  is  entitled  to  the  posseseion  of  the 
deed. 

The  only  other  question  raised  by  the  demurrer  is,  whether 
the  court  has  jurisdiction  in  equity  of  the  case.  Before  the 
enlargement  of  our  chancery  jurisdiction,  it  would  seem  to  be 
quite  clear  that,  without  an  averment  that  the  deed  was  with- 
held or  secreted  so  that  it  could  not  be  replevied,  the  party 
entitled  to  its  possession  could  not  have  maintained  a  bill  in 
equity  for  its  recovery:  TravU  v.  Tyler j  7  Gray,  146.  But 
under  the  provision  contained  in  General  Statutes,  chapter  113, 
section  2,  by  which  full  jurisdiction,  according  to  the  course 
and  practice  of  courts  of  chancery,  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law,  is  conferred  on  this 
court,  we  have  no  doubt  that  the  case  stated  in  the  bill  is  one 
which  entitles  the  plaintiff  to  relief  in  equity.  One  of  the  most 
ancient  heads  of  chancery  jurisdiction  is  that  which  gives 
specific  relief  to  persons  having  a  right  to  the  possession  of 
deeds  and  other  written  instruments,  by  a  decree  for  their 
surrender  and  delivery  by  those  who  wrongfully  detain  and 
withhold  them:  Story's  Eq.,  sec.  703,  906;  Knye  v.  Moore^  1 
Sim.  &  St.  61;  Freeman  v.  Fairliej  8  Mer.  80.  The  remedy  at 
law  is  inadequate  in  the  present  case,  because  it  furnishes  no 
means  by  which  the  plaintiff  in  one  suit  can  recover  his  deed 
and  at  the  same  time  restrain  the  defendant,  in  whom  the  ap- 
parent title  to  the  premises  described  in  the  deed  stands  on 
the  record,  from  conveying  the  premises  to  an  innocent  pur- 
chaser without  actual  notice  of  the  previous  deed  to  the  plain- 
tiff, and  thus  depriving  the  plaintiff  of  the  estate  to  which  he 
is  entitled. 

Demurrer  overruled. 

Teb  noNCiPAL  GA8B 18  dTiDln  Wall  T.  ffiekejf,  112  Mass.  174,  •ndBtndtle$ 
V.  Chwmift  118  Id.  S9S^  to  the  point  that  eqaitywiU  interfere  to  relieve  agaizist 
a  dkmd  on  title,  resulting  from  frand,  if  ^ere  be  no  adequate  remedy  at  law. 
To  the  same  effisct  see  the  principal  case  dted  iaCkmaUmT,  Bhearer^  99  Id.  211, 
where  it  was  held  that  the  court  could  compel  the  sorrender  of  a  mortgage 
frandolently  obtained;  and  in  Brigham  t.  Hotm  ln$.  Co,^  181  Id.  821,  whers 
the  court  con^elled  the  wnnmder  of  an  insorance  polipy  which  was  fraadn* 
lsB4y  withheld. 
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Syxvesteb  V.  Swan. 

[5  ALLBH.  114.] 
%ALM,  BT  AaSMT  EMFLOTBD  THSBXPQB,  TOR  Ll8S  TKAN  RSI  FaCB,  OV  PUH- 

cipal's  Non»  paymble  to  his  own  order  and  indorsed  by  him,  is  wsnrions^ 
although  tho  puohaaer  supposes  that  he  is  merely  pmrohasing  the  note 
in  the  market^  and  does  n^  know  that  the  seller  is  aoting  only  as  an 
agent. 

Action  of  oontract.  Defendant  having  made  his  note,  pay- 
c^ble  to  and  indorsed  by  himself,  employed  one  Wheeler  to  sdl 
ii,  which  he  did  for  &lty  dollars  less  than  the  face  of  the  note, 
to  one  Sonthworth,  who  had  no  notice  that  Wheeler  was  act- 
ing as  defendant's  broker  or  agent.  Southworth  sold  to  Swan, 
who  also  took  withimt  notice  of  Wheeler's  part  in  the  sale,  and 
sued  in  this  action  Ibr  the  amount  of  the  note.  Usory  was  set 
up  as  a  defense.  Verdict  was  rendered  for  plaintiff.  Defend- 
ant appealed. 

C.  O.  Davi$^  for  the  defendant. 

/.  WhiUj  for  the  plaintiff. 

By  Court,  Bioblow,  C.  J.  The  transaction  proyed  at  the 
trial,  by  which  the  note  in  suit  was  negotiated  to  the  person 
who  received  it  as  the  first  holder  for  value,  was  in  legal  effect 
equivalent  to  a  delivery  of  the  note  by  the  promisor  directly 
from  his  own  hands,  in  consideration  of  the  money  advanced 
to  him  therefor.  It  was  a  loan  of  money  to  the  defendant  on 
the  note.  The  fact  that  the  money  was  obtained  through  an 
agent  of  the  defendant  does  not  in  any  degree  change  or  affect 
the  legal  character  which  attaches  to  the  dealings  of  the  par- 
ties. Until  the  note  was  negotiated  by  the  defendant's  agent, 
it  did  not  become  a  binding  and  operative  contract,  upon  which 
the  promisor  could  be  held  liable.  It  was  the  ddivery  of  the 
note  to  the  first  holder,  in  consideration  of  the  money  which 
he  lent  upon  it,  which  made  the  defSendant  for  the  first  time 
chargeable  on  his  promise.  It  was  not,  therefore,  in  any  sense 
a  purchase  of  a  note  in  the  market  which  had  been  previously 
put  in  circulation.  It  did  not  on  its  tsLoe  purport  to  have  been 
in  the  hands  of  a  third  person.  Being  payable  to  the  order 
of  the  maker,  it  was  negotiable  by  delivery  only,  and  in  effect 
was  payable  to  bearer.  In  this  respect  it  differed  from  an  ac- 
commodation note,  bearing  the  indorsement  of  a  payee,  which 
might  mislead  an  innocent  purchaser,  because  it  would  appear 
to  have  been  passed  from  the  promisor  to  a  third  person  as  a 
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Talid  contract  for  a  yalnable  consideration,  and  he  might  well 
duppose  that  he  was  buying  a  note  at  a  discount  from  a  person 
who  was  neither  a  party  to  it  nor  an  agent  of  the  original  par- 
ties to  the  promise.  But  in  the  case  at  bar  there  was  nothing 
to  show  that  the  note  had  ever  been  passed  from  the  promisor, 
or  put  into  circulation  by  him,  when  the  money  was  advanced 
upon  it  to  the  defendant's  agent  It  is  not,  therefore,  made  to 
appear  that  any  deception  or  fraud  was  practiced  in  the  nego- 
tiation of  the  XM>te,  or  that  by  the  use  of  due  diligence  and  by 
proper  inquiry  the  person  who  first  advanced  money  on  the 
note  might  not  have  ascertained  the  real  nature  of  the  trans- 
action. Under  such  circumstances,  it  cannot  be  said  that 
there  was  no  loon  of  money  on  the  note  at  a  usurious  rate  of 
interest,  unless  we  are  prepared  to  affirm  the  proposition  that 
an  advance  of  money  to  a  promisor  on  his  note  through  his 
servant  or  agent,  at  a  greater  rate  of  interest  than  is  allowed 
by  law,  does  not  constitute  usury.  Such  a  doctrine  would  be 
inconsistent  with  first  principles,  and  contrary  to  the  well-set- 
tled course  of  judicial  decisions:  Mwm  v.  Commi$9ion  Co,y  16 
Johns.  44  [8  Am.  Dec.  219];  PaweU  v.  Waters^  8  Cow.  669; 
Dowe  V.  Seh^ij  2  Denio,  621;  Churchill  v.  Suter,  4  Mass.  166; 
KnighU  v.  Putnamj  8  Pick.  184, 186;  Van  Sehaaek  v.  Staffardj 
12  Id.  666. 

The  argument  in  behalf  of  the  plaintiff  goes  upon  the  ground 
that  there  can  be  no  usury  where  there  is  no  intention  on  the 
part  of  the  lender  of  money  to  take  a  greater  rate  of  interest 
than  is  allowed  by  law.  3tit  this  is  a  mistake.  Usury  does 
not  consist  in  the  intent  with  which  parties  take  or  pay  unlaw- 
ful interest  It  is  the  transaction  to  which  the  law  looks,  in 
order  to  ascertain  whether  it  is  usurious  or  otherwise.  The 
prohibition  of  the  statute  embraces  every  contract  or  assur- 
ance for  the  payment  of  money  with  interest  at  a  greater  rate 
than  is  allowed  by  law,  irrespective  of  the  motive  or  intent  of 
the  parties  in  mi^dng  it  Whatever  form  or  disguise  the  deal- 
ing of  the  parties  may  assume,  it  will  be  deemed  usurious  if 
in  effect  it  is  a  loan  of  money  at  an  unlawfril  rate  of  interest. 
Thus  it  has  been  held  that  where  a  greater  rate  than  legal 
interest  was  reserved  on  a  contract  without  any  intention  by 
the  lender  to  receive  usurious  interest,  but  under  a  mistaken 
supposition  of  a  legal  right  to  make  a  deduction  from  the  sum 
lent,  it  was  nevertheless  a  usurious  contract  under  the  statute, 
and  for  that  reason  void:  Maine  Bank  v.  BuUb^  9  Mass.  49, 65. 

Exceptions  sustained. 
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What  Ocnnmion  iJta  Uhtbiodb.— Tlik  ml^iMl  li  hOj  «of«nd  by  the 
note  to  Doofi  ▼.  Oarr,  55  Am.  Dea  891-400;  and  tho  pnrpon  1mm  li  bmnIj 
to  ooUwt  the  ■nbeeqnent  oiiet. 

Intereft^  UwM  where  a  oontract  k  m»de  and  k  to  be  enlotoed»  is  anowiU^ 
though  exceeding  the  mte  allowed  at  the  plaoe  fixed  for  payment:  Pan- 
eooMt  T.  Tramler*s  Ins.  Co..  70  Ind.  172;  Sheidom  r.  Edaatmi,  01  K.  T.  121 
Bat  the  nemiona  quality  of  a  note  made  in  one  atate  and  trammitted  for  die- 
ooont  to  another  moat  be  determined  by  the  nanry  lawa  of  the  latter  states 
PnwK2eiio0.Ain£T.  i^Vo<  UBUtohf.223.  A  noto  given  after  the  abolition 
ol  Qsoiy  lawa,  for  money  aotoally  lent  at  a  rate  of  intereet  naoiiooa  at  iiie 
time  it  waa  borrowed,  ia  valid:  ffouter  t.  Plcmter^  Bcmk  57  Gft.  06. 

Where  a  tranaaotion,  whatever  ita  tem,  ia  in  &ot  a  mariooa  lending  of 
money,  the  tranaaotion  ia  a  nsoriona  one^  and  will  be  dealt  witii  aa  aodi  by 
the  oonrta:  8mUh  v.  Orotic  00  K.  Y.  540.  Tranaaotiona  anthociied  by  tha 
atato  legialatare  are  exoepted  from  the  operation  of  atatotea  againat  nauyi 
Mimtgomery  MtUmalBen.  Am'n  v.  JMinmm,  60  Ala.  413. 

In  Wlaoonain,  an  agreement  to  oompoimd  interest  ia  held  not  to  be  nanriooas 
Osae  V.  lUk,  58  Wim,  56.  An  agreement  to  pay  interest  on  overdne  intareal 
b  held  not  to  be  nsnrioo%  though  in  a  state  where  oomponnd  interest  Is  eon- 
sidered  nsnrioaa:  HagtrY.  Bldhe^  16  Neb.  12;  C!ni^  v.  JTeCyOMiyA,  20  W.  Yap 
148;  bat  an  agreement  to  pay  oompoond  intarest  on  overdne  hitarest  has 
beenheldnsaxioas:  49AiiM&iirrv.iS!taiM6«ry,  24Id.  634.  Bat  n  note  executed 
with  an  agreement  that  at  aome  aabaequent  time  n  new  agreement  for  aa 
amount  equivalent  to  uaurioua  intarest  should  be  executed  is  itself  usnrionst 
Owitov.  G^,60Tbx.346;i9iiilC^v.i7aaoni,88K.  Y.211.  Theieisheld 
to  be  no  usuxy  in  n  contract  in  good  fidtii  for  the  loan  of  money  upon  collat- 
eral aeourity,  with  an  agreement  that  in  oaae  the  lender  waa  compelled  to  aaO 
the  ooUatenl  he  ahould  be  entitled  to  n  percentage  commission  on  the  salet 
iHghter  v.  PMUl  W.  C^,  00  Pa.  St.  280. 

A  bonua  paid  to  a  guardian  aa  an  inducement  to  him  to  loan  the  money  ef 
his  ward  ia  held  notusury:  iPUZoMs  v.  Xoasfor,  01  N.Y.  324.  AndinPAO- 
lips  V.  MacKOlart  02  Id.  84,  and  J<ifdan  v.  Hmn^lhrty,  81  Minn.  406^  it  is 
held  that  a  loan  ia  not  usurious  because  an  agent  exaoted  more  than  the  legal 
interest,  if  done  without  his  principal's  knowledge;  but  in  New  JSnglohd  JT.  S. 
Co.  V.  ffmtdrichon,  13  Neb.  167,  it  is  'held  that  in  such  a  case  the  prindpal^ 
to  relieve  the  contract  of  the  taint  of  usury,  must  prove  that  the  agent  acted 
aa  he  did  without  his,  the  prinoipal*s,  knowledge  or  aathority. 

The  aale  of  school  bonds  for  less  than  their  Uce  will  not  constitute  usuxy, 
unless  the  sale  is  intentionally  ao  made  to  avoid  the  uaury  laws:  Orehard  v. 
School  District,  14  Neb.  878.  A  contract  to  purohaae  the  maker'a  note  from 
him  for  less  than  its  face  ia  usurious:  Zabridiie  v.  SpeUman,  46  N.  J.  L.  86. 
But  a  contract  whereby  one  cells  another'a  note^  which  he  owns,  for  leas  than 
ita  face  ia  not  void  for  usury:  Coming  v.  Pond,  20  Hun,  120;  CapUaU  OUg  v. 
Qmnn,  73  Ala.  558.  So  a  maker  may  sell  his  own  notes  through  a  broker  for 
less  than  their  &oe,  and  the  aale  ia  not  usurious  aa  to  the  purchaser  who  does 
not  know  the  broker's  capacity  in  the  bargain:  Mooekg  v.  Browm,  76  Va.  410} 
Ayer  v.  TUden,  77  Am.  Dec.  356,  and  note.  But  aee  contra,  under  a  special 
statute,  Norih  BridgewcUer  Bank  v.  Copekmd,  7  ADen,  130;  WMUm  v.  JToy- 
den,  Id.  407;  BkhardKn  v.  BradseU,  101  Maaa.  504^  aU  dtmg  the  principal 
oaae.  A  note  given  in  lieu  of  others,  one  of  whidi  has  not  expired,  is  not 
usurious  because  no  allowance  waa  made  for  the  fact  that  audi  note  had  not 
fully  run:  Kedslepr.  Union  Bank,  79  Yw^  45& 

The  exaction  of  interest  for  an  agreement  to  forbear  ia  uaurioua:  Skkkg  T. 
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ir«4r,  71  Am.  Deo.  244;  MotOe^  r.  Brmm,  76  Ya.  419|  Lmnard  ▼.  PoUom, 
106  HL  99;  JTeert  t.  Stevens,  Id.  649.  An  agreement  to  pay  a  sum  oertaint 
and  another  lam  which  ie  more  than  the  legal  interesti  if  the  debt  be  not 
pnnotnally  paid,  haa  been  held  not  nsorioos:  Chwer  t.  Carter,  66  Am.  Dea 
71;  Bogeter.  Sample,e9ld.  349;  Wqfrichy,  HcMman,  14  Neb.  432. 

An  agreement  to  take  en  insoranoe  policy,  pay  the  preminms  tfaereoii»  and 
in  addition  pay  the  hi^est  rate  of  legal  interest  on  money  lent  on  inch 
poUoy*  ie  nanrioas:  Miseowri  V.  Ine.  Co.  v.  GUle,  I  "hLcCnry,  234.  Ckmtraote  by 
loan  aaiooiationa  for  loans  to  their  members,  at  rates  abo^e  the  legal  interest^ 
are  nsorioos:  Baiea  y.  Peo/pl^e  Sav.  Bank,  42  Ohio  St.  655;  dilkunbia  B.  df  L. 
Aee^n  ▼.  BoQinger,  78  Am.  Dec  463;  bot  payment  of  an  additional  bonos  for 
the  first  priv&ege  of  borrowing,  and  the  like,  do  not  make  the  ccotraet 
osorions:  West  Wineted  8.  df  L.  Aee'nY.  Ford,  71  Id.  66;  JTom^t.  BuUdimg 
Aet^n,  22  Kan.  625;  ffohnes  v.  Smythc,  100  HL  413.  As  to  osory  in  oontraots 
of  boilding  and  loan  associations,  see  Dekmo  ▼.  WUd,  83  Am.  Dec 

Condition  to  loan  of  money  that  the  borrower  shall  bny  a  piece  of  land  from 
the  lender,  at  an  exorbitant  price,  is  evidence  of  osory:  Eamett  t.  HbMm, 
100  Pa.  St.  551.  A  gross  difforence  between  the  amoont  of  a  note  and  mort- 
gage and  the  amoont  of  money  which  the  mortgagor  receiTes  therefor  will 
render  the  mortgage  void  as  being  nsorioos:  Cattle  ▼.  Haddooe,  14  Neb.  527. 
The  fact  that  the  mortgagor's  agent  in  proooring  the  loan  gets  a  large  oom- 
wissinn  from  the  mortgagor,  does  not  taint  with  osory  the  transaction  between 
the  mortgagor  and  mortgagee:  FUher  r.  Porter,  23  Fed.  Bep.  162.  The  allow- 
ance of  an  additional  amoont  above  the  legal  interest^  for  expense  in  eTamining 
the  title,  and  the  like,  will  not  invalidate  a  note  and  mortgage:  Comttodtr.  Wil- 
der, 61  Iowa,  274.  So  an  additional  som  paid  for  care  of  premises  will  not  afiiBCt 
the  validity  of  the  transaction:  Caee  v.  Fi^  58  Wis.  56.  The  fact  that  the 
lender  falsely  represented  an  additional  som  as  part  of  the  expense  of  getting 
the  money,  and  odUected  the  same  from  the  borrower  without  the  latter's 
knowledge  of  the  falsity  of  the  representation,  will  not  render  the  loan  void 
for  osory,  for  the  transaction  woold  fail  to  show  a  motoal  agreement  to  evade 
the  nsory  laws:  Siewert  v.  ffamd,  91  K.  Y.  99;  Morion  v.  Thmiier,  85  Id. 
660;  Ouggenheimer  v.  OeUzler,  81  Id.  293. 

Payment  of  a  nsorioos  debt  by  a  sale  of  land  does  not  render  the  sale  void 
for  osory:  Hkke  v.  Marehall,  67  Qa.  713;  MaOoek  v.  CM,  62  Miss.  43.  An 
agreement  to  pay  nsorioos  interest  or  to  pay  any  taxes  that  may  be  exacted 
b  not  nsorioos,  as  it  ui  in  the  alternative:  Borne  fne,  Co.  v.  Dmikoun,  33  Hon, 
415. 

A  note  exeonted  to  seoore  a  loan  of  gold  at  a  higher  rate  than  the  market 
valoe  of  gold,  in  addition  to  legal  interest,  is  nsorioos:  Auitim  v.  Walker,  46 
Iowa,  527.  A  costom  of  stock-brokers  to  debit  and  credit  interest  monthly, 
eompoting  intsrest  on  halanoee,  does  not  necessarily  involve  osory  becaose 
providing  for  possible  oomponnd  interest^  for  the  balances  may  be  paid:  Hatch 
V.  Douglass,  48  Conn.  116. 

Sharing  profits  by  a  lender  in  an  adventure  to  an  extent  greater  than  the 
legal  rate  of  interest  does  not  make  the  transaction  nsorioos,  if  he  at  the 
same  time  shares  the  losses:  Ooodrkh  v.  Bogers,  101  HL  523.  Where  partners 
agree  to  pay  a  rate  in  excess  of  legal  interest  on  their  over-drafts  doring  the 
oontinoance  of  the  firm,  the  transaction  is  not  nsorioos,  bot  merely.that  a 
partner  withdrawing  firm  fonds  shall  contribote  to  profits  an  amoont  eqoal 
to  the  estimated  earning  power  of  the  capital  withdrawn:  Payne  v.  Freer, 
91  N.  Y.  43. 

A  bond  given  to  secnre  a  jndgment  on  oonfession  of  jodgment  in  an  aotioB 
Ax.  Dae  Vol.  LXXXI-47 


Digitized  by  VjOOQIC 


788  ^Tn  CouMT  Joamhbb''  v.  Bmsxm.  [MaM. 

on  Qinrioiit  notes  is  bsld  to  bs  tainted  with  osary:  JToMt  T.  McDkriU^  81 
N.  Y.  02.  An  assignor  who  bAsmsdespeoifiopronBion  for  the  paynient  cf  n 
oertain  debt  in  an  assignment  oannot  defeat  its  terms  beoanse  snoh  debt  was 
nsnrions:  Cfhagpin  y.  Thompaon,  89  Id.  270l  If  a  nsorioos  oontraot  is  aban- 
doned and  seoorities  canceled,  a  sabseqnent  promise  by  the  bonower  to  pay 
the  som  aotnally  loaned  is  for  a  good  oonsideratifln,  ne4  tainted  with  nsuy, 
and  enforoeable:  SMkm  ▼.  Baxkm,  91  Id.  124. 


**Thb  Count  Joannes*'  v.  BbnnAtt. 

[5  Auxir,  1S9.] 

If  n  No  JuBiiFiQATioH  lOR  Wbhino  Libiloub  Lrtb  to  WoMAir  eon- 
ceming  her  saitor»  that  the  writer  was  her  friend  and  former  pastor, 
and  that  the  letter  was  written  at  the  reqoest  of  her  parents,  who  as- 
sented to  its  oontents. 

Wimsn  OAHiTOT  TnrniT  to  Cknnmm  ov  Wuxino  VoLUBTAmiLT  ak» 
DiLURATiLT  DmBOTMD  bj  himself  in  a  snit  brou^t  by  himself  and 
f  oonded  npon  the  writing,  unless  he  first  intvodnces  eridenoe  to  robot 
the  sospioion  ol  fraad  arising  from  his  aot 

ToBT  for  libels  upon  plaintiff,  contaiiied  in  letters  written  by 
defendant  to  a  woman  to  whom  he  was  then  a  snitor,  and  was 
afterwards  married,  endeavoring  to  dissuade  her  from  enter- 
ing into  the  marriage.  Defendant,  by  way  of  justification^ 
introduced  evidence  to  show  that  he  was  the  woman's  former 
pastor,  and  her  intimate  friend,  and  wrote  the  letters  at  the 
request  of  her  parents,  who  assented  to  the  oontents. 

O.  W.  Warren^  for  the  de£andant. 

The  plaintiff,  pro  ee. 

By  Court,  Bigelow,  C.  J.  The  doctrine  that  the  cause  or 
occasion  of  a  publication  of  defamatory  matter  may  afford  a 
sufficient  justification  in  an  action  for  damages  has  been 
stated  in  the  form  of  a  legal  rule  or  canon,  which  has  been 
sanctioned  by  high  judicial  authority.  The  statement  is  this: 
A  communication  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty  to  perform,  is  privileged,  if  made 
to  a  person  having  a  corresponding  interest  or  duty,  althou(^ 
it  contains  defamatory  matter,  which  without  such  privilege 
would  be  libelous  and  actionable.  It  would  be  difficult  to 
state  the  result  of  judicial  decisions  on  this  subject,  and  of 
the  principles  on  which  they  rest,  in  a  more  concise,  accurate, 
and  intelligible  form:  Harrison  v.  Bushy  6  El.  &  B.  844,  348; 
Oassett  V.  Oilbertj  6  Gray,  94,  and  cases  dted.    It  seems  to  us 
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Tory  clear  that  the  defendant  in  the  present  case  foils  to  shofw 
any  &cts  or  drcumstances  in  his  own  relation  to  the  parties, 
or  in  the  motives  or  inducements  by  which  he  was  led  to 
write  the  letter  set  out  in  the  first  count  of  the  declaration, 
which  bring  the  publication  within  the  first  branch  of  this 
rule.  He  certainly  had  no  interest  of  his  own  to  serve  or  pro- 
tect in  making  a  communication  concerning  the  character, 
occupation,  and  conduct  of  the  plaintiff,  containing  defama- 
tory or  libelous  matter.  It  does  not  appear  that  the  proposed 
marriage,  which  the  letter  written  by  the  defendant  was  in- 
tended to  discountenance  and  prevent,  could  in  any  way  inter- 
fere with  or  disturb  his  personal  or  social  relations.  It  did 
not  even  involve  any  sacrifice  of  his  feelings  or  injury  to  his 
affections.  The  person  to  whom  the  letter  was  addressed  was 
not  oonnected  with  him  by  the  ties  of  Consanguinity  or  kin- 
dred. It  is  not  shown  that  he  had  any  peculiar  interest  in 
her  welfare.  Under  such  circumstances,  without  indicating 
the  state  of  fietcts  which  might  afford  a  justification  for  the  use 
of  defamatory  words,  it  is  plain  that  the  defendant  held  no 
such  relation  towards  the  parties  as  to  give  him  any  interest 
in  the  subject-matter  to  which  his  communication  concerning 
the  plaintiff  related:  Todd  v.  Hawkins^  2  Macl.  &  B.  20;  S.  C, 
8  Car.  &  P.  88.  No  doubt  he  acted  from  laudable  motives  in 
writing  it  But  these  do  not  of  themselves  afford  a  legal 
justification  for  holding  up  the  character  of  a  person  to  con- 
tempt and  ridicule.  Good  intentions  do  not  furnish  a  valid 
excuse  for  violating  another's  rights,  or  give  impunity  to  those 
who  cast  uxgust  imputations  on  private  character. 

It  is  equally  clear  that  defendant  did  not  write  and  publish 
the  alleged  libelous  communications  in  the  exerdse  of  any 
legal  or  moral  duty.  He  stood  in  no  such  relation  towards 
the  parties  as  to  confer  on  him  a  right,  or  impose  on  him  an 
obligation,  to  write  a  letter  containing  calumnious  statements 
concerning  the  plaintiff's  character.  Whatever  may  be  the 
rule  which  would  have  been  applicable  under  similar  circum- 
stances, while  he  retained  his  relation  of  religious  teacher  and 
pastor  towards  the  person  to  whom  this  letter  in  question  was 
addressed,  and  towards  her  parents,  he  certainly  had  no  duty 
resting  upon  him  after  that  relation  had  terminated.  He  then 
stood  in  no  other  attitude  towards  the  parties  than  as  a  friend. 
His  duty  to  render  them  a  service  was  no  greater  or  more 
obligatory  than  was  his  duty  to  refirain  from  uttering  and  pub- 
lishing slanderous  or  libelous  statements  concerning  another. 
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It  is  obvious  that  if  such  commumcations  could  be  protected 
merely  on  the  ground  that  the  party  malring  them  held 
friendly  relations  with  those  to  whom  they  were  written  or 
spdcen,  a  wide  door  would  be  left  open  by  which  indiscrimi- 
nate aspersion  of  private  character  could  escape  with  impu- 
nity. Indeed,  it  would  rarely  be  difficult  for  a  party  to  shelter 
himself  from  the  consequences  of  uttering  or  publishing  a 
slander  or  libel  under  a  privilege  which  could  be  readily  made 
to  embrace  almost  every  species  of  communication.  The  law 
does  not  tolerate  any  such  license  of  speech  or  pen.  The  duty 
of  avoiding  the  use  of  defamatory  words  cannot  be  set  aside 
except  when  it  is  essential  to  the  protection  of  some  substan- 
tial private  interest,  or  to  the  discharge  of  some  other  para- 
mount and  urgent  duty.  It  seems  to  us,  therefore,  that  on 
the  question  of  justification  set  up  by  the  defendant,  under  a 
supposed  privilege  which  authorized  him  to  write  the  letter 
set  out  in  the  first  count,  the  instructions  of  the  court  were 
correct. 

But  on  another  point  raised  at  the  trial,  we  areaU  of  opinion 
that  the  ruling  of  the  court  was  erroneous.  In  support  of  his 
ifecond  count,  the  plaintifi*  was  permitted  to  testify  concerning 
the  contents  of  the  all^^  libel,  after  it  had  appeared  that  he 
had  voluntarily  destroyed  the  letter  in  which  it  was  contained. 
This  we  think  was  a  violation  of  the  cardinal  principle,  that 
where  it  appears  that  a  party  has  destroyed  an  instrument  or 
document,  the  presumption  arises  that  if  it  had  been  produced 
it  would  have  been  against  his  interest  or  in  some  essential  par- 
ticulars unfavorable  to  his  claims  under  it.  Contra  spoliatorem 
imma  presumv/ntur.  In  the  absence  of  any  proof  that  the  de- 
struction was  the  result  of  accident  or  mistake,  or  of  other  cir- 
cumstances rebutting  any  fraudulent  purpose  or  design,  espe- 
cially where  as  in  the  case  at  bar  it  appears  that  the  paper  was 
voluntarily  and  designedly  burned  by  the  party  who  relies  on 
it  in  support  of  his  action,  the  inference  is  that  the  purpose  of 
the  party  in  destroying  it  was  fraudulent,  and  he  is  excluded 
from  offering  secondary  evidence  to  prove  the  contents  of  the 
document  which  he  has  by  his  own  act  put  out  of  existence. 
If  such  were  not  the  rule,  and  a  party  could  be  permitted  to 
testify  to  the  language  or  purport  of  written  papers  which  })6 
had  willfully  destroyed,  in  support  of  his  right  of  action 
against  another,  great  opportunities  would  be  afforded  for  the 
commission  of  the  grossest  frauds.  A  person  who  has  will- 
frilly  destroyed  the  higher  and  better  evidence  ought  not  to  be 
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pennitted  to  enjoy  the  benefit  of  the  rule  admitting  isecondary 
evidence.  He  must  first  rebut  the  inference  of  fi'aud  which 
arises  from  the  act  of  a  voluntary  destruction  of  a  written 
paper,  before  he  can  ask  to  be  relieved  from  the  consequences 
of  his  act  by  introducing  parol  evidence  to  prove  his  case. 
Thus  it  has  been  held  that  when  a  note  was  burned  by  the 
holder  a  short  time  before  it  fell  due,  he  was  bound  to  show  in 
an  action  upon  the  note  that  the  act  of  destruction  was  honest 
and  justifiable,  or  he  could  not  recover;  and  even  an  alleged 
negligent  destruction  or  loss  of  an  instrument,  unaccompanied 
by  evidence  or  explanation  to  rebut  the  suspicion  or  inference 
of  a  fraudulent  design,  will  not  authorize  secondary  evidence 
of  the  contents  of  the  instrument:  Blade  v.  Nolandj  12  Wend. 
173  [27  Am.  Dec.  126].  See  also  Broadway  v.  Stiles,  7  N.  J. 
Eq.  68;  Biggs  v.  Taylor,  9  Wheat.  483, 487;  Benner  v.  Bank  of 
Columbiay  Id.  581.  This  doctrine  is  especially  applicable  to 
actions  for  libel,  in  which  the  language  used,  and  the  sense  and 
meaning  which  properly  attach  to  it,  constitute  the  gist  of  the 
action. 

In  the  case  at  bar,  the  plaintiff  offered  no  evidence  to  show 
the  circumstances  under  which  he  destroyed  the  letter  referred! 
to  in  his  second  count  He  was  not,  therefore,  entitled  to  offer 
any  proof  to  show  the  contents.  On  this  ground  the  verdict 
is  set  aside,  and  a  new  trial  granted. 


Pabtt  DisTBOTnio  BvmxNGB  THBRXBT  Raibb  SiBOMf  PsvuMPnoir 
agaiiisthunaelf  MtotheprolwUeeffiBctof  inohevidM^  Thompmmr,  Thomj^ 
•on,  68  Am.  Deo.  639,  and  note  648.  This  preramptioii,  however,  oannot  be 
need  to  relieve  the  opposite  party  from  the  burden  of  proving  hie  case:  €fag$ 
V.  Panneleef  87  HL  343,  citing  Uie  principal  case.  Parol  evidence  ia  not  ad* 
miiwdMe  of  docnmenta  inUfally  destroyed  or  suppressed  by  the  party  offering 
the  evidence,  unless  he  first  rebut  the  presamption  of  fraud  from  his  acts 
JMoiphy.  Lane,  67  Ind.  118;  Sitmey.  8cmlwm,l0iMtM.S2i;OageY.Oan^ 
beUt  131  Id.  670;  bat  if  there  was  no  fraud  in  the  destruction  of  the  doon- 
ments,  parol  evidence  is  properly  admitted:  Bowen  v.  Beed,  103  Mass.  49,  aU 
citing  the  principal  case. 

OoMMUHiOATioxr  18  HOT  LiBSL  WHXRi  Made  AT  BiQUXST  of  persoA  stand- 
ing in  loco  parentii  to  the  person  claiming  to  be  libeled  thereby:  AMU  v. 
JTodbffitotA,  120  Mass.  177;  but  the  mere  fact  that  a  communication  is  made 
with  a  laudable  purpose  is  no  justification  in  law  f  er  the  act  of  a  mere  volun- 
teer in  publishing  defamatory  statements  of  another:  ShurU^y.  Parker ^  139 
Mass.  298^  both  citing  the  principal  case. 
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SULLINGB  V.   BlOHMOND. 

[5  AUMK,  187.] 

Wdow^  Bust  to  DuuuBUTrni  Skabi  of  Hubbahb's  Pbbsohal  Brain 
n  HOT  BiwtTO  hy  mn  antenuptial  agreement  that  ahe  would  aooept  oer* 
tain  pronaiona  therein  undertaken  to  be  made  for  her  by  him^  in  place  of 
and  aa  a  aabatitate  for  dower  in  hia  eatate^  and  aa  a  bar  and  estoppel  to 
any  and  eveiy  other  daim  by  her  npon  hia  estate. 

Appbaii  from  order  of  probate  judge  disallowing  the  claim 
ot  petitioner,  the  widow  of  Hervey  SnllingSi  deceased,  to  her 
distributive  share  in  his  personal  estate.  The  antenuptial 
agreement  between  the  husband  and  wife  was  set  up  as  a  bar 
to  her  claim.  By  such  agreement,  petitioner  had  consented  to 
accept  certain  provisions  therein,  in  place  of  and  as  a  substitute 
for  dower  in  her  husband's  estate,  and  as  a  bar  and  estoppel 
to  any  and  every  other  claim  by  her  upon  his  estate.  lliiB 
was  held  to  be  a  bar  to  her  right  to  a  distributive  share  of  the 
personalty. 

T.  D.  EUot  and  T.  M.  Steism^  tot  the  petitioner. 

B.  F.  Thtmaa  and  W.  W.  CrapOy  for  the  respondents. 

By  Court,  Hoab,  J.  It  seems  to  be  well  settled  that  an 
ant^uptial  contract,  which  is  not  to  be  performed  during  the 
coverture,  is  not  discharged  by  the  marriage  of  the  parties  to 
it,  even  at  law:  MUbum  v.  Ewart^  5  Term  Rep.  381;  Oibson  f>. 
Gibsonj  15  Mltss.  Ill  [8  Am.  Dec.  94];  MUler  v.  Ooodwin^  8 
Gray,  648. 

We  can  have  no  doubt  that,  fiEdrly  construed,  the  agreement 
between  the  petitioner  and  her  husband,  made  before  mar- 
riage, was  intended  not  only  to  bar  her  claim  for  dower,  but 
for  any  distributive  share  of  her  husband's  estate. 

Such  an  agreement  would  be  no  bar  to  dower  at  common 
law,  unless  the  covenants  could  operate  by  way  of  rebutter: 
Ha9ting$  v.  Dickinson j  7  Mass.  153  [5  Am.  Dec.  84];  Oibson  v. 
Gibion^  15  Mass.  106  [8  Am.  Dec.  94].  Whether  it  constitutes 
a  bar  to  dowe»  under  the  statute  is  not  now  before  us  for  decis- 
ion. It  would  undoubtedly  have  been  effectual,  if  the  terms 
of  the  contract  had  been  performed. 

But  as  an  answer  to  the  claim  of  the  widow  to  a  distributive 
share  of  the  personal  estate,  there  are  difficulties  which  we 
think  insuperable.  If  the  covenant  not  to  claim  any  part  of 
the  personal  estate  could  be  construed  as  a  release,  a  release 
of  a  claim  which  has  no  present  existence  is  inoperative.  The 
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oontract  being  executory  cftnnot  avail  by  way  of  estoppeL  It 
ooold  not  be  broken,  so  as  to  create  any  cause  of  action  upon 
it,  until  after  a  decree  of  distribution  should  have  been  made. 

It  was  said  in  Oibson  v.  OibsoUj  15  Mass.  106  [8  Am.  Deo. 
94],  that  a  covenant  not  to  claim  dower  would  be  effectual  by 
way  of  rebutter,  to  avoid  circuity  of  action,  only  if  there  were 
shown  to  be  no  inequality  between  the  value  of  the  dower  and 
the  sum  for  which  the  claimant  would  be  answerable  in  dam- 
ages for  breach  of  the  covenant. 

But  there  is  one  broad  distinction  between  the  right  of  a 
married  woman  to  dower  and  her  right  to  a  distributive  share 
of  personal  estate.  An  inchoate  right  of  dower  is  an  encum- 
brance on  land  during  the  life  of  the  husband,  which  afTeots 
his  power  ci  disposal;  while  personal  estate  is  wholly  subject 
to  his  controL  As  a  question  of  damages  to  the  husband  or 
his  administrator,  it  might  be  difficult  to  define  the  injury 
sustained  by  reason  of  one  person  rather  than  another  becom- 
ing entitled  to  a  share  of  personal  estate  not  given  by  wilL 
When  the  contract  which  we  are  considering  was  made,  the 
right  of  a  husband  to  dispose  of  his  personal  estate  by  will  was 
wholly  independent  of  the  wife.  The  change  in  the  statute 
law  which  has  given  to  the  wife  the  right  to  waive  the  provis- 
ions of  her  husband's  will,  and  within  certain  limitations  to 
take  the  same  share  of  his  estate  as  if  he  had  died  intestate, 
created  a  relation  to  his  estate  which  did  not  exist  at  the  date 
of  the  contract.  As  he  made  a  will,  the  case  at  bar  would  not 
have  arisen  but  for  this  statute;  and  the  statute  has  made  no 
provision  as  to  the  e£fect  of  marriage  settlements  or  contracts. 

The  right  of  a  person  entitled  to  share  in  the  personaltyi 
under  a  decree  of  distribution  of  an  intestate  estate,  is  a  pe- 
culiar one.  It  is  not  a  right  to  any  specific  property  of  the 
intestate.  It  arises  after  the  estate  has  been  settled,  and  is 
not  open  to  any  set-off  or  other  defense,  arising  from  contracts 
with  the  decedent:  Hancock  v.  Hubbard^  19  Pick.  167.  The 
powers  of  the  court  of  probate  are  for  the  most  part  defined  and 
fixed  by  statutes,  and  do  not  extend  to  a  general  decision  of 
controverted  questions  affecting  the  settlement  of  estates.  It 
has  no  equity  powers,  except  where  they  are  conferred  by  stat- 
ute; and  its  rules  of  property  and  evidence,  with  the  like  ex« 
oeption,  are  those  which  govern  courts  of  common  law:  Eveleth 
T.  Crauchy  16  Mass.  307;  GrinneU  v.  Baxterj  17  Pick.  883. 

It  would  be  impossible  to  determine  in  advance,  in  many 
eases,  who  would  be  interested  in  the  performance  ct  a  cove- 
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Dant  by  a  wife  to  daim  no  distributive  shaie  in  her  hnsband'a 
estate  at  the  time  of  the  death,  when  the  covenant  woold  first 
become  operative.  The  husband  and  wife  might  be  of  kin  to 
each  other;  and  before  his  death  the  wife  might  become  his 
sole  heir;  or  she  might  become  the  representative  of  those  for 
whose  benefit  the  contract  was  intended.  Suppose,  as  an  ex- 
treme case,  that  there  were  no  kindred,  would  such  a  contract 
by  the  wifo  so  far  conclude  her  rights  as  to  enable  the  com- 
monwealth to  claim  by  escheat  ?  Or  suppose  an  intestate  to 
have  boui^t  out  the  right  of  all  his  nearest  of  kin,  according 
to  the  statute  of  distributions,  in  his.  lifetime,  what  decree  could 
be  entered  in  the  probate  court?  Could  the  judge  of  probate 
pass  over  all  those  whom  the  statute  entities  to  a  decree  of 
distribution,  and  look  for  the  next  more  remote  kindred  7  Or 
what  would  become  of  the  estate? 

It  is  noticeable  that  not  a  single  case  has  been  dted  in  which 
a  contract  of  this  kind  has  ever  been  held  at  law  to  bar  the 
right  of  the  wife.  Yet  a  large  numberof  cases  have  been  dted 
in  which  courts  of  equity  have  recognised  the  validity  of  the 
contract,  and  enforced  its  performance.  But  equity  proceeds 
upon  the  doctrine  of  enforcing  a  specific  performance;  in  the 
application  of  which  it  is  immaterial  to  whom  the  legal  interest 
descends,  because  the  contract  raises  a  trust,  of  which  the 
court  can  compel  the  execution.  A  court  of  equity  can  also 
determine  whether  the  party  seeking  to  enforce  the  trust  is 
within  the  equity  of  the  original  contract:  Neve$  v.  8eM^  9 
How.  196. 

At  law,  a  case  somewhat  analogous  would  be  that  <A  an 
agreement  among  hdrs,  upon  a  suffident  condderation,  that 
one  or  more  of  them  should  relinquish  his  distributive  share  of 
an  estate;  or  an  express  assignment  of  the  share  of  <me  to 
another,  or  to  a  stranger.  It  would  scarcely  be  suggested  that 
such  a  contract  would  alter  the  power  or  the  duty  of  the  pro- 
bate court  in  making  a  decree  of  distribution.  Li  the  case  of 
TrvU  V.  Eaatmafij  3  Met  123  [37  Am.  Dec.  126],  it  was,  indeed, 
held  that  a  conveyance  by  one  heir  to  another  of  his  expectant 
right  in  his  father's  estate,  made  on  sufficient  condderation, 
with  the  father's  assent,  by  deed  with  covenants  of  warranty, 
was  effectual  to  pass  the  real  estate;  the  covenant  operating 
by  way  of  rebutter,  and  being  a  covenant  that  runs  with  the 
land.  But  it  is  obvious  that  the  reasons  for  that  decision 
would  not  apply  to  personalty. 

Upon  theise  condderations,  the  court  are  of  opinion  that  Mrs. 
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SnlIingB  is  entitled  to  a  decree  in  the  probate  court  for  the 
payment  of  her  distributiye  share  in  her  husband's  estate, 
without  reference  to  the  antenuptial  agreement  set  fixrth  in  the 
report,  and  that  the  remedy  of  any  parties  interested  in  the 
enforcement  of  that  agreement  is  in  equity* 
Decree  reyersed. 

MiBSUOB  SnruniHiiTS  axd  AnmnjPTUL  Amshmsii'ib  OmDULLTt 
86enatetoir«rrlttT.to«;60A]iLDeo.S71-S76;  und  am  Emightonr.  Hcrngk" 
ttm,  77  Id.  69,  and  nota.  The  prinoipal  case  ia  dtad  to  tha  point  that  In  a 
pngtt  aaaa  wliere  equity  reqniraa  ii^  a  oontraot  bj  iHiioh  a  woman,  ia  oott* 
fTi^*^'*^"  of  marriafo^  for  a  valnabU  oonaideration  agiaea  to  ralin^^iiah  bar 
diatribn  tire  share  of  her  intended  hnaband'a  estate  if  ahe  sorfirea  him,  will  be 
enforced  speeifioaUy:  8tdSng&  r.  SuOnga,  9>Allen9  887;  TaHteUr.  TarbeH  10 
Id.  280;  JeMm§  ▼.  HoU,  100  Id.  861;  hat  the  probate  oonrt  ia  not  the  proper 
medinm  for  relief  in  snoh  oaaea:  TaHteUr.  TaiheBp  10  Id.  880f  BhMtfm  t. 
BladtMm,  110  Mass.  4A8}  JTaiiii  t.  Ifflnm  53  Vt.  64»  56^  56^  all  oitiag  ^ 
principal  caaaw 


Hall  v.  Gbowlrt. 

[5  ALunr,  tOl] 

n  TO  SI  OOMSXBUSD  AM  FlXmO  AMOUST  OV  JjSHJfOIDiATMD  DlM* 

MkWB,  AHD ITOT  Fmiunr,  which  proridca  that  the  ooatraotor  ia  to  repair 
oertain  houses  for  the  sum  of  fifteen  hundred  doOara^  and  hare  them  com- 
pletedt  readj  for  ooonpan^,  by  December  Ist^  and  that  "for  each  and 
every  day'a  delay  in  the  completion  d  said  hooses  after  December  Ist^ 
said  contractor  ia  to  forfeit  fire  dollars. " 

Action  of  contract  Plaintiff  agreed,  for  the  sum  of  fifteen 
hundred  dollars,  to  repair  defendant's  houses,  and  have  them 
ready  for  occupancy  by  December  Ist,  and  that  ^^for  each  and 
every  day's  delay  in  the  completion  of  said  houses  after  De- 
cember Ist,  said  Hall  is  to  forfeit  fiye  dollars.''  After  a  delay 
of  fifty-six  days  in  the  completion  of  the  buildings,  plaintiff 
sues  in  this  action  for  the  balance  due  him.  The  court  ruled 
that  the  clause  above  provided  for  a  penalty,  and  afl^er  refer- 
ence, fixed  defendant's  damage  by  the  delay  at  one  hundred 
dollars,  and  gave  plaintiff  judgment  for  the  balance  of  the 
contract  price,  except  such  sum.  Defendant  alleged  excep- 
tions. 

A.  Ru$$f  for  the  defendant 

A.  CottreU^  for  the  plaintiff. 

By  Courts  Bioxlow,  C.  J.  The  principles  on  irhioh  courts 
if  law  proceed  in  determining  whether  a  sum  named  in  a  con- 


Digitized  by  VjOOQIC 


746  Hall  v.  Cbowlit.  [MmIi 

tract,  to  be  paid  in  case  of  a  failure  to  perform  its  gtipnTatiflna, 
is  to  be  treated  as  a  penally,  or  as  liquidated  damages,  from 
which  no  deduction  is  to  be  made,  have  been  very  folly  dis- 
cussed and  applied  by  this  court  in  recent  cases:  Chiue  v. 
Allen,  13  Gray,  42;  Lynde  v.  Thompdofij  2  Allen,  456.  Accord- 
ing to  those  principles,  there  can  be  no  doubt  that  the  sum 
named  in  the  contract  declared  on  is  to  be  treated  as  liqui- 
dated, and  as  fixing  the  exact  measure  of  compensation  to 
which  the  defendant  should  be  entitled,  in  case  the  plaintiflf 
did  not  complete  his  contract  within  the  stipulated  time.  Such 
seems  to  us  to  have  been  the  intention  of  the  parties.  The 
language  of  the  contract,  as  applied  to  the  subject-matter,  is 
susceptible  of  no  other  reasonable  interpretation.  The  sum 
agreed  upon  is  a  reasonable  one,  and  such  as  the  parties  might 
well  have  fixed  as  a  fair  indenmity  for  a  failure,  substantially, 
to  finish  the  houses  within  the  period  fixed  by  the  contract 
Besides,  and  this  perhaps  is  the  most  decisive  consideratioD, 
the  sum  named  is  for  a  breach  of  a  contract  for  doing  <me  cer- 
tain and  specific  job  of  work  within  a  prescribed  time,  and 
not  for  an  omission  to  comply  with  divers  separate  and  inde- 
pendent stipulations  of  difliarent  degrees  of  importance,  and 
the  failure  to  perform  each  of  which  would  occasion  very 
different  and  unequal  amounts  of  damage  to  the  defendant 
Nor  is  it  to  overlooked  that  the  loss  or  injury  which  would  ac- 
crue to  the  owner  by  the  non-completion  of  the  houses  season- 
ably, according  to  the  terms  of  the  contract,  would  be  difficult 
to  prove,  and  Still  more  difficult  to  estimate  in  money.  All 
these  circumstances  indicate  very  clearly  that  the  intent  of 
the  parties  was  to  insert  in  their  agreement  a  fixed  measure 
of  damages,  and  not  to  name  a  sum  as  a  penalty  merely: 
Fletcher  v.  Dyehej  2  Term  Eep.  86;  Curtis  v.  Brewer^  17  Pick, 
613.  In  cases  of  this  nature,  where  the  intent  of  the  parties  is 
so  clear,  the  use  of  the  word  '^ forfeit"  in  the  clause  providing 
for  damages  in  case  of  a  breach,  is  not  regarded  as  of  much 
weight:  Lynde  v.  Thampsonj  2  Allen,  466. 

It  was  suggested  by  tiie  counsel  for  the  plaintiff,  that  as  the 
contract  contained  various  stipulations  concerning  the  mode 
in  which  the  work  was  to  be  done,  if  the  clause  in  question 
was  to  be  construed  as  an  agreement  for  liquidated  damages, 
a  breach  of  the  most  unimi)ortant  of  them  would  entitie  the 
plaintifiT  to  recover  the  agreed  sum,  although  the  loss  or  dam- 
age might  be  readily  estimated  in  money,  and  be  much  less  in 
amount  than  the  amount  named  in  the  contract.    If  this  were 
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woj  it  would,  as  already  stated,  be  quite  decisive  that  the 
parties  did  not  intend  any  such  result.  But  such  is  not  the 
true  construction  of  the  contract.  The  damages  agreed  on  by 
the  parties  are  not  to  be  paid  in  case  of  a  breach  of  the  parti* 
cular  stipulations  in  the  contract  concerning  the  mode  of  doing 
the  work,  but  for  a  failure  to  finish  the  work  substantially 
according  to  the  contract  by  a  specified  time.  If  the  work  was 
thus  done,  although  imperfectly  finished,  and  in  some  respects 
not  in  conformity  to  the  terms  of  the  agreement,  there  would 
have  been  no  breach  of  the  clause  in  question,  and  no  claim 
could  have  been  maintained  for  liquidated  damages. 
Bzceptions  sustained. 


Sum  WMBUua  Lequiduizid  Djjuam  cm  Pmunrs  8m  Bagkif  r.  PMUe^ 
ii  Am.  Dm.  711^  Mid  note;  jrami  T.  (MMcl6r»  72  Id.  102. 


StBWABT  V.   LOBING. 

[SAiunr.aos.] 
He  Aonov  Lns  mr  AoBBmrar  to  Pat  iob  Tutma  for  a  ipMifiAd  iamb, 
a  during  the  wliob  of  nioh  tune  the  pfomiior  wm  prergiited  bj  illnaM 
from  ftttending  or  reoeiTing  the  tuitioii. 

Action  upon  a  contract  as  follows:  '^This  is  to  certify  that 
I  promise  to  pay  P.  Stewart,  Jr.,  the  sum  of  ten  dollars  for 
tuition  to  the  gymnasium,  fiK>m  September  1, 1859,  to  Septem- 
ber 1,  1860.  J.  C.  Loring.''  Defendant  was  prevented  by 
reason  of  illness  from  attending  or  using  the  gymnasium,  al- 
though the  plaintiff  kept  it  open  and  was  ready  to  give  de- 
fendant the  instruction  mentioned  in  the  contract.  Verdict 
for  defendant.    Pluntiff  alleged  exceptions. 

A.  Ru$8y  for  the  plaintiff. 

/.  Nickersony  for  the  defendant. 

By  Court,  Dbwet,  J.  The  promise  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  the  sum  of  ten  doUars  has,  on  the 
fece  of  the  written  contract,  no  other  consideration  than  the 
receiving  of  instruction  by  the  defendant  at  the  gymnasium. 
This  instruction  was  not  received,  and  so  far  the  consideration 
for  the  promise  has  fculed.  But  if  we  may  suppose  the  real 
purpose  of  the  writing  to  have  been  to  insure  the  plaintiff  in 
advance  that  his  school  should  be  patronised,  and  that  the 
defendant  would  be  a  pupil,  then  the  answer,  as  it  seems  to 


Digitized  by  VjOOQIC- 


748  CoDMAN  V.  Evans.  [Maia. 

OS,  might  be  reMonably  made  that  the  party,  without  any 
fSaalt  of  his  own,  was  from  subsequent  ill  h^th  rendered 
physically  incapable  of  attending  the  gjrmnasium  as  a  pupiL 
The  parties  must  have  acted  upon  the  assumption  of  the  con- 
tinued ability  of  the  promisee  to  give  and  the  promisor  to 
receive  the  proposed  instruction. 
The  judgment  was  properly  rendered  for  the  dafimdant 


GoDMAN  V.  Evans. 

[ft  AxjM»  aocj 
OwHia  ov  Laud  mat  MArarAni  Acnoir  lOAnrar  ADJOomia  Owsxe  loi 
WaMOHMQ  Bat-wotdow  m  u  to  extend  oror  hi%  plaintiff's  Imd,  alttioai^ 
tluit  portion  of  the  land  whioh  if  oorovad  bj  tlio  baj-window  baa  ba«i 
laid  oat  and  ia  naad  aa  a  highway;  and  ofidmoa  of  a  OQatom  to  ao  anel 
ba7*windowa  ia  inadmiiiiMfi. 

ToBT.    The  opinion  states  tiie  &ots. 

Q.  0.  Shattuek  and  O.  PtUnam^  Jr.^  for  the  defendant 

C.  A.  Wdch  and  W.  8.  Dexter^  for  the  plaintiffs. 

By  Court,  Chapman,  J.  The  parties  are  owners  of  acyoining 
lands,  and  the  defendant's  house  stands  on  or  near  the  line. 
The  construction  of  his  deed  was  settled  in  the  former  case 
between  the  same  parties:  Codman  v.  Evans^  1  Allen,  448. 
He  has  erected  a  bay-window,  which  extends  beyond  the  line 
oyer  the  plaintiff's  land,  and  maintains  it  there.  The  justi- 
fication which  he  sets  up  in  this  action  is,  that  there  is  a  hi|^- 
way  over  the  plaintiff's  land  extending  to  the  line,  and  that 
his  structure  does  not  interfere  with  the  use  of  the  way.  But 
this  furnishes  no  legal  defense.  Nothing  is  better  settled  than 
that  a  highway  leaves  the  title  of  the  owner  unaffected  as  to 
everything  except  the  right  of  the  public  to  make  and  repair 
it  and  use  it  as  a  way,  and  for  some  other  public  purposes, 
such  as  drainage  and  the  laying  of  aqueducts;  and  that  an 
adjoining  proprietor  has  no  more  right  to  erect  and  maintJiin 
a  permanent  structure  over  the  land  than  if  no  hi|^way  was 
there.  A  mere  easement  has  passed  to  the  publio,  leaving  the 
fee  in  the  owner.  An  adjoining  proprietor  may  have  oooaskm 
to  use  the  way  in  connection  with  his  land,  in  a  different 
manner  from  other  people.  In  O* Linda  v.  Xot&rop,  21  Pick. 
292,  it  was  held  that  he  might  swing  his  gate  or  door  over  the 
way,  suffer  his  horses  or  carriages  to  stand  upon  it^  lay  build* 
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ing  materialfl  upon  it  designed  to  be  meed  on  his  land,  and 
throw  earth  upon  it  as  he  removed  the  earth  from  his  cellar. 
But  these  are  all  temporary  acts,  and  are  connected  with  the 
use  of  the  way.  He  may  spread  earth  upon  it  to  make  it 
more  leyel  and  his  access  to  it  from  his  premises  more  con- 
Tcnient;  but  this  is  merely  fitting  it  more  perfectly  to  be 
used  as  a  way.  In  Underwood  v.  Cameyj  1  Cosh.  286,  the 
uses  of  the  way  which  were  held  to  be  legal  were  of  the  same 
character  as  those  in  (y Linda  v.  Lothropj  21  Pick.  292.  They 
did  not  constitute  permanent  occupation;  nor  do  those  cases 
justify  any  occupation  except  for  a  reasonable  time,  and  as 
connected  with  its  use  as  a  way.  Here  the  occupation  has 
been  i>ermanent,  and  having  no  connection  with  the  use  of  the 
way. 

The  evidence  of  the  alleged  custom  was  rightly  rejected. 
If  there  be  a  custom  in  Boston  to  erect  bay*window8,  balco- 
niesy  and  other  structures  over  the  streets,  provided  they  do 
not  interfere  with  the  rights  of  the  public,  by  proprietors  who 
own  the  soil  of  the  street,  such  a  custom  has  no  application 
to  the  case.  If  it  be  a  custom  to  erect  them  over  the  land  of 
other  people,  such  a  custom  is  illegal;  and  the  defendant  can- 
not justify  himself  in  occupying  his  neighbor's  property  as 
a  part  of  his  dwelling-house  on  the  ground  that  such  tres- 
passes are  customary  in  Boston:  Homer  v.  DotTj  10  Mass.  26; 
WaUrs  V.  LiUey,  4  Pick.  145  [16  Am.  Dec.  333].  In  some  of 
our  ancient  highways,  the  fee  has  always  been  in  the  town. 
Probably  this  is  the  case  as  to  many  of  the  streets  of  Boston. 
It  does  not  follow  from  the  decision  of  this  case  that  the  pub- 
lic could  maintain  an  action  like  the  present.  There  are  also 
many  cases  where  lands  adjoining  the  highway  have  been  so 
conveyed  that,  by  our  established  construction  of  deeds,  the 
fee  of  the  land  frt>m  the  side  line  to  the  center  of  the  highway 
remains  in  the  grantor,  though  both  parties  actually  supposed 
it  was  conveyed.  It  is  now  too  late  to  discuss  the  question 
whether  it  would  not  have  been  better  to  hold  that  fdl  deeds 
bounding  on  the  highway  conveyed  all  the  rights  of  the 
grantor  as  far  as  the  middle  of  the  way,  as  deeds  bounding  on 
streams  extend  to  the  thread.  But  in  such  cases,  where  there 
are  no  covenants  such  as  are  contained  in  the  deed  of  Amory 
to  Apthorp  respecting  the  way  and  defining  the  rights  of  the 
parties  (see  Codman  v.  Evane^  1  Allen,  444),  and  where  the 
grantor  has  no  other  land  adjoining  the  highway  to  be  affected 
by  building  a  structure  over  the  way,  and  can  have  no  pos- 
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nble  use  of  his  fee  bo  long  as  the  highway  exists,  it  does  not 
follow  from  the  decision  in  this  case  that  he  can  maintrfiin  an 
action  for  the  erection  of  such  a  Btracture.  For  in  the  pres- 
ent case,  the  plaintiff  not  only  has  a  right  to  have  the  whole 
space  occupied  by  the  street  open,  from  the  soil  upwards,  for 
the  free  admission  of  light  and  air,  and  the  prospect  unob- 
structed from  every  point,  but  it  is  a  right  of  appreciable 
value  in  reference  to  himself  and  his  grantees,  who  are  pro- 
prietors of  the  other  land  adjoining  the  way.  If  the  defend- 
ant may  obstruct  the  light  and  air  and  prospect  by  means  of 
a  bay-window,  he  may  by  a  much  larger  structure,  and  thereby 
greatly  iigure  the  property  bounding  on  the  street. 

These  views  make  it  unnecessary  to  decide  the  questions 
argued  as  to  the  actual  existence  of  the  highway;  becaussy 
if  it  does  exist,  that  fact  does  not  ocmstitute  a  deftnse  to  the 
action. 

Exceptions  overruled. 

OnooriL  OwKiB  ov  Laud  BxBnunD  mat  IIazstazv  SisoniBsy 
against  a  permanmit  enonmbmioer,  who  oooopi—  or  vms  the  whole  or  a  por- 
tion of  tho  land  lor  pnipooM  rapognant  to  or  inoonaiatent  with  the  piibli» 
nae:  CkmUner  r,  Tiadale,  60  Am.  Deo.  407»  and  note.  Hie  prinotpal  oaae  i» 
dted  in  0;i»  ▼.  LtmMOe  etc  B.  B.  Ckk^  18  Ind.  193»  to  the  point  that  tho 
owner  of  the  fee  in  land  aabjeot  to  an  eaaement  aa  a  highway  may  maiwtaia 
fieotment  againat  one  wiongfoUy  eneroaohing  thereon. 

Tn  naaatFAJs  camm  n  ohxd  in  JMskmrn  v.  Oa^  7  AUan,  H  to  the  point 
that  eridenoe  of  a  naage  to  oontradiot  a  aettlad  role  ol  law  on^  not  to  be 
reoaiTed. 


SlAWSON   V.   LOBING. 

(ft  ALUur,  M0.1 

IxmoBMEMMST  ov  Dbavt  bt  HuBBAifD  TO  WiwE,  and  ] 

ment  of  it|  with  hia  aaa>mt»  to  another,  are  aoiBoiant  to  Teat  a  valid  till» 
in  the  ktter. 

tern  BiNM  AoomoB  PnaoHALLr,  thouvb  A  urn —111  to  ajtd  Ao- 
GKPTED  BT  Hdc  A8  Aoknt,  if  it  faHa  to  diadoee  Ida  principal  on  ita  faoe. 
Thna  the  aooeptor  waa  held  peraonally  liable  on  a  draft  in  thia  f orav 
Tic:  '<OffioeoftheP.L.M.Oo.,Hanoook,  Mioh.,Jnne6^1861,E.T.]i, 
Agent  At  four  montha*  aight»  pay  to  the  order  of  L  H.  S.,  foor  huf 
died  dbllara»  and  dht^ge  the  same  to  the  aooonnt  of  thia  oon^any.*^ 
Signed  '<L  R.  J.,  Agent,"  and  accepted  by  "E.  T.  L.,  Agent." 

Action  of  contract  against  the  acceptor  of  two  drafts  in  the 
following  form,  viz.:  "No.  40.  Office  of  Portage  Lake  Manu* 
(acturing  Company,  Hancock,  Michigan,  June  6, 1861.    S.  T. 
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Loring,  Agent^  39  State  Street,  Boeton.  At  four  months'  sight, 
pay  to  the  order  of  I.  H.  JSlawson  four  hundred  dollars,  and 
oharge  to  the  account  of  this  company.  $400.  I.  R.  Jackson, 
Agent."  Written  across  the  face  of  the  draft  were  the  words, 
^'Accepted,  June  15,  E.  T.  Loring,  Agent,"  and  indorsed  upon 
the  back  the  following:  '^Pay  to  order  of  Mary  M.  Slawson, 
L  H.  Slawson.  Pay  to  Dupee,  Beck,  and  Sayles,  or  order,  Mary 
M.  Slawson.  Without  recourse  to  Dupee,  Beck,  and  Sayles." 
The  drafts  were  the  same,  except  as  to  the  amount. 

C  B.  Oaodfieh  and  I.  J.  Avstinj  for  the  plaintiff. 

B.  Bartlett  and  D.  E.  WarCy  for  the  defendant. 

By  Court,  Bioelow,  C.  J.  The  plaintiff  shows  a  good  title 
to  the  drafts.  It  is  true  that  the  payee,  by  his  indorsement 
and  delivery  of  them  to  his  wife,  vested  the  property  in  her;  but 
they  were  choses  in  action,  the  possession  and  control  of  which 
he  might  at  any  time  during  coverture  resume.  This  he  did  by 
procuring  her  indorsement  thereon,  taking  them  into  his  own 
hands  again,  and  passing  them  over  to  the  plaintiff.  Her  in- 
dorsement having  been  made  by  his  authority  and  assent,  was 
sufficient  to  vest  the  title  in  her  indorsee:  Stevens  v.  BeaUj  10 
Gush.  291;  AUen  v.  WUUna,  3  Allen,  321. 

The  only  other  question  arising  on  the  agreed  statement  of 
&cts  is,  whether  the  defendant  is  liable  as  acceptor  of  the 
drafts.  This  depends  exclusively  on  the  fSEiir  result  of  the  in- 
pection  of  the  drafts  themselves, —  that  is,  whether  on  the 
instruments  as  they  appear,  it  can  be  reasonably  inferred  that 
the  acceptor  disclosed  his  principal,  and  that  the  intent  was  to 
bind  the  principal  and  not  himself.  Being  negotiable  paper, 
all  evidence  dehors  the  drafts  is  to  be  excluded.  It  is  wholly 
immaterial,  therefore,  that  the  defendant  was  in  &ct  the  agent 
of  the  company  named  on  the  face  of  the  drafts,  that  the 
plaintiff  knew  that  he  was  so,  and  that  the  defendant  had  no 
personal  interest  in  the  company:  Fuller  v.  Hoopery  3  Qray, 
834,  841;  Bank  of  British  North  America  v.  Hooper^  5  Id.  567 
[66  Am. Dec.  390];  Draper  v.  Massachusetts  Steam  Heating  Co., 
6  Allen,  838.  The  rule  excluding  all  parol  evidence  to  charge 
any  person  as  principal,  not  disclosed  on  the  face  of  a  note  or 
draft,  rests  on  the  principle  that  each  person  who  takes  nego- 
tiable paper  makes  a  contract  with  the  parties  on  the  feu^e  of 
the  instrument,  and  with  no  other  person. 

Taking  the  signature  of  the  defendant  as  acceptor,  written 
across  the  face  of  the  drafts,  by  itself,  without  reference  to 
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other  parts  of  fhe  instruments,  it  is  clear  that  it  would  bind 
him  personally.  It  discloses  no  principal,  nor  is  it  in  a  form 
which  would  exclude  the  personal  liability  of  the  acceptor. 
It  is  equivalent  to  this  promise:  ^'  Having  fiinds  of  the  drawers 
in  my  hands,  I  hereby  agree  to  pay  the  amount  of  the  drafts  at 
matiuity.^  The  addition  of  the  word  ''agent''  to  his  name  is 
not  sufficient  to  exempt  a  party  from  liability  on  such  a  con- 
tract. It  is  a  mere  d^eriptio  permmm^  designed  to  indicate  the 
fund  to  which  the  money  is  to  be  charged,  or  the  use  to  which 
it  is  to  be  appropriated.  This  is  clear  on  the  authorities:  For- 
«tery.  JWZfr,  6Mass.58  [4Am.Dec.87];  Thach^  y.  Dinmore^ 
6  Id.  299  [4  Am.  Dec.  61];  DeWiU  v.  WolUm,  9  N.  Y.  571; 
Seaver  y.  Co&um,  10  Gush.  824;  Fiake  y.  Eldridgey  12  Gray, 
474;  HaverhiU  Ins.  Co.  y.  NewhaUy  1  Allen,  130;  Mare  y.  Charle$^ 
5  BL  &  B.  978. 

We  are  then  to  look  at  other  parts  of  the  instruments  to  see 
whether  there  is  anything  to  indicate  that  the  acceptor  signed 
as  agent  for  a  principal  who,  by  reasonable  intendment,  can  be 
held  to  have  been  disclosed  to  the  purchaser  of  the  drafts. 
The  first  and  most  obvious  conclusion  which  is  to  be  drawn 
from  the  form  of  the  bills  is,  that  the  drawer  signs  his  name 
as  agent  of  the  company  named  therein,  and  that  they  are 
intended  as  drafts,  not  of  the  agent,  personally,  on  his  own 
funds  in  the  hands  of  the  drawee,  but  as  those  of  the  princi- 
pals, acting  through  their  agent,  on  funds  belonging  to  the 
company.  This  appears  clearly  from  the  fact  that  the  bills 
bear  date  at  the  office  of  the  company  in  Hancock,  Michigan, 
and  direct  the  drawee  to  charge  tiie  amount  of  them  '^  to  the 
account  of  this  company,"  the  drawer  signing  his  name  after 
these  words.  No  one  can  doubt  that  on  bills  thus  drawn  the 
agent  fully  discloses  his  principal,  and  that  the  drawer  could 
not  be  personally  chargeable  thereon.  So  fEur  as  the  liability 
of  the  drawer  is  concerned,  the  case  is  not  unlike  that  of  FttUer 
V.  Hooper,  8  Gray,  334.  This  construction  of  the  instruments 
declared  on  is  not  without  its  bearing  on  the  liability  of 
the  drawee.  It  gives  full  effect  to  the  forms  of  the  bills,  to 
the  fact  that  they  are  drawn  on  blank  printed  forms  mani- 
festly prepared  for  the  use  of  the  company,  and  that  they  are 
dated  at  the  office  of  the  company  in  the  place  where  their 
business  is  chiefly  carried  on.  These  circumstances  have  ref- 
erence to  the  capacity  in  which  the  bills  were  signed  by  the 
drawer.  It  is  his  language  which  they  speak,  and  they  show 
his  intent  to  disclose  the  principals  for  whom  he  acted  as 
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agent  in  making  the  drafts.  So  much,  then,  of  the  language 
of  the  instruments  is  appropriated  and  exhausted  in  qualify- 
Ing  the  liability  of  the  drawer.  It  is  difficult  to  see  how  they 
can  be  again  applied  in  giving  an  interpretation  to  the  instru* 
ment  which  shall  also  absolve  the  drawee  to  whom  they  were 
addressed)  on  his  separate  and  distinct  contract  as  acceptor. 
They  can  have  no  meaning  beyond  that  which  they  plainly 
import)  namely,  an  order  by  the  company,  through  their  agent, 
to  pay  to  the  holder  a  certain  amount  of  money.  What,  then, 
is  left  on  the  £eu»  of  the  drafts  to  show  that  the  defendant  is 
not  liable  as  acceptor?  Nothing,  except  the  single  circum- 
stance that  the  address  to  him  as  drawee  is  printed  in  large 
capital  letters  at  the  top  of  the  bills,  between  the  date  and  the 
body  of  the  instrument,  with  the  addition  thereto  of  the  word 
^  agenf  This  certainly  does  not  necessarily  or  even  prima 
facie  indicate  that  he  is  the  agent  of  the  drawers.  It  is,  to 
say  the  leasts  equally  consistent  with  the  idea  that  he  is  the 
agent  of  some  third  person  not  named  on  the  fftce  of  the  bilL 
Nor  can  we  give  any  great  effect  to  the  £Etct  that  the  defend- 
ant's name,  as  drawee,  is  printed  as  part  of  the  blank  used  by 
the  company.  A  draft,  or  bill  in  like  fiyrm,  might  be  used,  if 
their  course  of  business  was  to  deal  with  Mm  as  the  agent  of 
some  other  person  or  company.  We  are  unable  to  see,  there- 
fore, that  there  is  anything  on  the  £Etce  of  the  bills  which, 
fairly  interpreted,  discloses  any  principal  for  whom  the  de- 
fendant acted  in  accepting  the  bill  whereby  he  can  be  ab- 
solved from  personal  liability  thereon. 

But  there  is  another  and  broader  view  of  the  contract  into 
which  the  parties  entered,  which  is  strongly  indicative  of  an 
intent  by  the  defendant  to  be  bound  by  his  acceptance.  The 
instruments  declared  on  purport  to  be  bills  of  exchange,  having 
a  drawer  and  acceptor.  By  putting  their  contract  in  such  form, 
the  intention  of  the  parties  must  have  been  to  issue  paper 
which  should  be  received  by  those  who  took  it  in  the  usual 
course  of  business,  according  to  the  legal  and  ordinary  effect 
which  such  form  imports,  as  giving  to  the  holder  the  security 
of  the  names  of  the  parties.  Otherwise,  if  they  intended  to 
bind  one  party  only,  it  is  reasonable  to  suppose  the  bills  would 
have  been  drawn  by  the  company  on  itself,  in  which  case  the 
direction  and  request  to  pay  would  have  been  on  the  company 
by  its  xuune,  and  not  upon  an  individual  described  only  as  an 
agent.  The  argument  urged  in  support  of  the  defense  would 
pervert  the  bills  into  a  contract  different  from  that  which  they 
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import  on  iheir  Ikoe.  If  they  shoold  be  oooitnied  to  be  drafts 
by  the  company  on  itself  they  would  be  in  legal  efiidct  merely 
promissory  notes  on  which  the  holder  would  have  only  the 
security  of  one  name^  which  would  be  contrary  to  the  intent 
and  purport  of  the  instruments.  The  early  case  of  Thanuu 
T.  Bishopy  2  Strange,  955,  and  Rep.  temp.  Hardw.  1,  cited  with 
approval  by  this  court  in  Taber  t.  Cannonj  8  Met  458,  460,  is 
strikingly  like  the  case  at  bar.  It  was  the  case  of  a  diaft 
drawn  by  a  company  addressed  to  their  cashier,  who  was  a 
servant  in  the  employment  of  the  company.  It  was  accepted 
by  him,  and  he  was  held  personally  liable  on  the  draft. 
Judgment  for  the  pluntiff. 


APMiBuninjTT  ov  Pabol  RrmsircB  to  Avraor  Ivdobsbmbvt:  Sm  Prmooti 
Bank  y.  Oaverl^,  66  Am.  Deo.  479;  and  note  477;  Van  t.  Hunt,  74  Id.  266^ 
•ad  note  276.  In  Tudeer  Mfg.  Co,  t.  Fakbanii,  98  Maae.  104^  and  Brown  t. 
BuUer,  99  Id.  ISO,  the  piinoipal  oaee  ia  cited  to  the  point  that  the  indorae- 
ment  of  a  promiaaory  note  cannot  be  raried  by  paid  evidelioe.  Ihna,  twi» 
denoe  ii  not  adnuanl^  to  diaige  a  peraon  aa  principal  whoae  name  ia  not  dia* 
cloaed  aa  aach  on  the  faoo  of  a  note  or  biD:  BmrUngame  t.  BrtwHer,  79  lU. 
616;  Bromn  ▼.  Parber,  7  Allen,  839;  BaHow  ▼.  Comgregatkmal  Sodet^,  8  Id. 
461;  8hoeand  L.  N.  Co.  r.  JHk,  12B  MaM.  161;  but  if  the  principal  ia  foUy  dia* 
cloaed  by  the  inatmmenti  he  ia  imdoabtedly  liable:  Cofpenier  t.  FanuwoiiK 
106 Id.  662;  Ooodmoit(^r.  Tka^^  182 Id.  166. 

HusBAHD  Mjn>  WoB  oouLD  VOT  OooiTmAor  wxTB  Eaoh  OnuB  at  oomnMo 
law;  and  in  Ooy  T.  Ekigde^  11  Allen,  848;itiaBaidthattliianlefaaano^ 
been  changed  in  Maaatohnietfa;  aad  tiie  ooort^  explaining  the  prinoq^  caae 
in  thia  regard,  aay  that  ''the  remark  of  the  court  [in  the  principal  caae] 
that  the  title  to  the  note  paaaed  to  the  wile  by  the  indoraement  of  the  hna- 
band  during  corertore,  waa  not  intended  to  imply  that  a  hnabaad  could  make 
a  Talid  oontraot  of  indoraemant  with  hia  wife.  Ihe  remariL  ia  to  be  taken  in 
ooonectioa  with  the  whole  oaao^  1^  whioh  it  appeared  that  dm  acted  mmly 
aa  hia  agenti  and  that  by  the  indoraement  to  her,  and  !^  her  to  Dopee^  Beck, 
and  Saylea,  it  waa  intended  that  die  ahoold  be  a  mere  condnit  in  paaeing  the 
title  of  the  note  to  them,  for  the  benefit  of  the  plaintiS;  and  aa  hfa  agent,  ahe 
never  pretending  to  have  any  intereat  in  the  tranaaction.**  In  MiAff  t.  PAe- 
iM,  118  Maaa.  642;  it  ia  aaid,  in  the  aame  regard,  that  ''vnlaae  the  deciaion 
can  be  aapported  npon  the  groond  that  the  wife  acted  only  aa  the  bnaband'a 
agenti  and  aa  a  mere  conduit  for  paanng  the  title  to  the  indoraae^  aa  aoggeated 
in  Chfi^  T.  Kk^i9kfft  and  thna  atand  aa  if  the  name  of  the  wile^  aa  hedonee  and 
indoraer,  had  been  atricken  cat  by  the  hnabaad  before  he  dellvwad  the  faiUt 
leaving  it  indoraed  \fj  him  to  the  anbaeqoent  indoraae^  it  ia  laeaMiBtBBt  wil^ 
the  earlier  and  later  decialona  of  thJacert* 
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AUDBNBIED   V.   BeTTELBY. 

ABBuantaan  m  Insoltinot  Don  hot  Vist  in  ABSHQHUi  yrupilj  which 
has  bMn  pat  into  the  debtor's  handa  for  the  frandidait  pnipoaeol  giTiiig 
him  a  falao  Gredit»  although  some  of  hia  creditom  may  have  been  de- 
fraaded  theteby. 

Bill  in  equity  against  Hammond,  an  insolvent,  and  his 
assignees  for  an  accounting,  and  to  recover  certain  property  or 
its  value.    The  opinion  states  the  facts. 

8.  BarUett  and  D.  ThaxUr^  for  the  pluntiffs. 

/.  0.  Ahboit  and  O.  A.  Swnerhy^  for  the  defendants. 

By  Court,  Hoar,  J.  It  was  said  hy  Lord  Denman,  in 
Piclard  v.  Sears^  6  Ad.  &  B.  474,  that  '^the  rule  of  law  is 
dear  that,  where  one  by  his  words  or  conduct  willftdly  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief^  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existmg  at  ihe^ 
same  time.^  This  was  said  in  a  suit  where  the  plaintiff,  a 
mortgagee  of  personal  property,  had  allowed  it  to  be  seized 
and  sold  by  a  sheriff  for  a  debt  of  the  mortgagor,  and  pur- 
chased by  the  defendants,  without  making  any  claim  or  dis- 
closure of  his  title;  and  had  so  conducted  in  nfif;otiations  with 
the  defendants  as  to  lead  them  to  the  belief  that  the  property 
was  the  debtor's.  The  court  held  that  the  evidence  might 
authorize  a  jury  to  find  that  be  concurred  in  the  sale. 

The  doctrine  of  Piekard  v.  Sean^  6  Ad.  &  B.  474,  was  recog- 
nized by  Baron  Parke  in  Freeman  v.  Cooifce,  2  Bz.  668,  ''as 
established,"  and  the  rule  fully  explained  and  illustrated.  It 
is  there  said  that  ''in  most  cases  to  which  the  doctrine  in 
Piekard  v.  Sears  is  to  be  applied,  the  representation  is  such 
as  to  amount  to  the  contract  or  license  of  the  party  making 
if*:  p.  664.  That  case  was  by  the  assignees  of  a  bank- 
rupt against  a  sheriff,  for  taking  property  of  the  bankrupt 
as  the  property  of  a  third  person.  The  bankrupt  had  repre- 
sented the  property  to  belong  to  the  third  person,  in  order 
to  prevent  it  from  being  seised  as  his  own;  but  had  not  in* 
tended  to  have  it  taken  as  the  property  of  the  other;  and 
when  he  found  that  the  offioers  had  a  writ  against  the  other, 
retracted  his  statement  It  was  held  that  the  plaintiffs  were 
not  estopped  fix>m  maintaining  the  action. 
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The  docstrlne  has  been  reafBrmed  and  folly  approved  in 
Howard  y.  JHudmmj  2  EL  &  B.  1;  and  has  been  repeatedly 
Banctioned  in  this  commonwealth:  Dewey  y.  Fields  4  Met  381 
[88  Am.  Dec.  876];  CoggiU  y.  Hartford  and  N.  H.  Railroad^  8 
Gray,  649,  by  Bigelow,  J.,  arguendo;  Osgood  v.  Nichoh^  6  Id. 
420. 

It  may  therefore  be  conceded,  if  the  plaintiffs  put  their 
property  into  the  possession  of  Hammond,  with  the  fraudulent 
purpose  of  giving  him  a  fiedse  credit,  that  any  creditor  of  Ham- 
mond, who  was  induced  to  give  him  credit  by  reason  of  his 
apparent  ownership  of  that  property,  might  have  attached  it 
as  the  property  of  Hammond,  and  the  plaintiffs  would  not 
have  been  permitted  to  set  up  their  tide  against  such  an 
attachment. 

The  defendants  then  contend,  as  this  property  might  have 
been  taken  on  execution  by  any  creditor  of  Hammond  who 
had  been  induced  by  the  fraudulent  acts  of  the  plaintifb  to 
give  him  credit,  that  by  the  express  terms  of  the  insolyent  law 
it  passes  by  the  assignment  of  his  estate  in  insolyency.  The 
language  of  the  statute  is,  that  ^the  assignment  shall  vest  in 
the  assignee  all  the  property  of  the  debtor,  real  and  personal, 
which  he  could  have  lawfully  sold,  assigned,  or  conv^ed,  cr 
which  might  have  been  taken  on  execution  upon  a  judgment 
against  him  at  the  time  of  the  first  publication,''  etc.:  Gen. 
Btats.,  c  118,  sec.  44. 

The  material  question  then  is,  whether  this  prqperfy  can  be 
regarded  as  ^'  the  property  of  the  debtor  "  Hammond,  ^' which 
might  have  been  taken  on  execution  upon  a  judgment  against 
him  "  within  the  meaning  of  the  law.  We  are  of  opinion  that 
it  cannot 

Under  the  Knglish  bankrupt  law,  this  case  is  provided  fbr 
by  express  legislation:  Stat.  21  James  L,  c.  19,  sec.  11;  IS 
Eliz.,  c.  6;  27  Id.,  c.  4.  But  these  statutory  provisions  tend  to 
■how  that  the  common  law  was  otherwise,  and  they  have  never 
been  incorporated  into  our  insolvent  system. 

An  estoppel  in  paiSj  on  the  ground  of  fraud,  is  personal  to 
the  particular  creditor  defrauded,  and  does  not  pass  the  prop- 
erty so  as  to  inure  to  the  benefit  of  creditors  generally.  As 
was  said  by  Mr.  Justice  Curtis,  in  Hawes  v.  Marchant^  1  Curt 
C,  C.  144:  ^^To  constitute  such  an  estoppel,  a  party  must  have 
designedly  made  an  admission  inconsistent  with  the  defense 
or  daim  which  he  proposes  to  set  up,  and  another  party  have, 
with  his  knowledge  and  consent|  so  acted  on  that  admisrion 
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ihat  he  will  be  injured  by  allowing  the  admiflsion  to  be  die- 
proved;  and  this  injury  most  be  coeztenBive  with  the  estop- 
pel" 

The  analogy  has  been  strongly  pressed  npon  ns  in  argument, 
of  a  conveyance  of  property  by  a  debtor  in  fraud  of  creditors. 
The  debtor  could  not  himself  afterward  convey  it,  but  credi- 
tors might  take  it  on  execution.  This  would  pass  to  the  as- 
signees for  the  general  benefit  of  creditors:  Ora/nt  v.  LymaUy  4 
Met  478.  And  it  was  decided  in  Norton  v.  Nortouj  6  Cush. 
524,  that  where  an  administrator  had  a  license  to  sell  the  real 
estate  of  his  intestate,  including  ^^all  that  the  deceased  may 
have  conveyed  with  intent  to  defraud  his  creditors,"  the  estate 
thus  sold  becomes  general  assets,  to  be  distributed  among  all 
the.  creditors  pro  rata^  although  the  conveyance  may  have  been 
fraudulent  only  against  existing  creditors  at  the  time  it  was 
made,  and  not  as  against  subsequent  creditors.  But  the  de- 
fect in  this  analogy  is  that  the  property,  which  a  debtor  at> 
tempts  to  convey  in  fraud  of  creditors,  has  once  been  his. 
When  the  conveyance  is  avoided  by  a  creditor,  or  by  one  suc- 
ceeding to  the  rights  of  a  creditor,  in  the  mode  prescribed  by 
law,  it  is  the  property  of  the  debtor  which  is  to  be  dealt  with. 
The  assignee  takes  it  as  property  which,  in  contemplation  of 
law,  has  remained  the  debtor's  property.  But  in  the  case  at 
bar,  the  property  never  was  the  property  of  Hammond.  If 
it  had  been  sold  by  the  plaintiffs  before  it  had  been  taken  by 
legBl  process  on  behalf  of  any  creditor  actually  defrauded,  a 
good  title  would  have  passed.  If  the  plaintiffs  had  become 
insolvent,  it  would  have  passed  to  their  assignees. 

The  mere  right  to  take  property  on  execution  by  virtue  of 
a  lien  acquired  by  attachment  on  mesne  process  does  not  pass 
to  the  assignee.  Under  the  statute  of  1838,  if  a  creditor  had 
attached  property  which,  aft»r  his  attachment,  had  been  con- 
veyed to  a  third  person,  the  assignment  in  insolvency  dis- 
solved his  attachment,  although  the  effect  was  to  perfect  the 
title  of  the  grantee,  and  not  to  convey  the  property  to  the 
assignee:  Orant  v.  Lymauj  4  Met.  473;  ShdUm  v.  CodmaUj  3 
Cush.  318.  The  supplementary  act  of  1841,  c.  124,  sec.  5,  was 
passed  to  furnish  a  remedy  against  this  result,  by  providing 
that  the  attachment  might  survive  in  such  a  case,  and  the 
suit  be  prosecuted  by  the  assignee  to  secure  the  property 
attached  for  the  benefit  of  the  estate.  But  this  act  would 
have  been  unnecessary,  if,  by  statutes  of  1838,  c  163,  sec.  5,  the 
property  attached  would  have  passed  to  the  assignee  upon 
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the  diatoliitioQ  of  ibe  attachment  Yet  it  waa  |iropertj  that 
the  particular  creditor  who  had  attached  it  had  a  right  to  take 
on  execution  at  the  time  of  the  first  publication;  but  it  was 
not  then  the  property  of  his  debtor. 

The  efEbct  of  an  estoppel  which  existed  as  to  rights  of  prop- 
erty between  the  debtor  and  third  persons  would  pass  to  an 
assignee;  but  we  do  not  think  the  insolTent  law  intended  to 
pass  rights  by  estoppel  between  the  creditor  and  third  per- 
sons. Each  creditor  who  was  actually  defrauded  may  still 
have  his  action  against  the  plaintiflb.  But  this  right  of  action, 
which  is  special  and  individualy  is  not  transferred  to  the 
assignee  of  the  debtor  in  insolvency;  and  the  right  to  treat 
the  property  which  was  fraudulently  represented  as  the  prop- 
erty of  the  debtor  as  if  it  were  reaUy  his  property  seems  to  us 
equally  the  personal  right  of  the  creditor  who  was  defrauded, 
and  not  transferable  by  the  assignment  for  the  benefit  of  cred- 
itors generally. 

The  second  issue  tendered  by  the  defendants  was,  therefore, 
immaterial,  and  the  refusal  to  submit  it  to  the  jury  must  be 
sustained. 

Thb  VKPSoaAJs  CASi  IB  GETID  M  an  authority  atating  the  modern  dootrtiM 
«f  eatoppel  infoiSf  and  Mr.  Joitioe  Ourtis'B  rule,  aa  therein  quoted,  la  adopted 
■a  the  aettled  law,  in  Braggr,  BotiUmond  W,  R.  i?.,  9  AUen,  61;  Ptumerr. 
L$rd,  Id.  468;  Lcmgdtm  r.  Dtmd,  10  Id.  436;  Andrtw  y.  Xyoiw,  11  Id.  861| 
HUBkttBmAY.Btigtmioii.  VJ  Ifaaa.  601;  Ztuktrnmr.  Bcbertt.  109  U.  64. 


Smith  v.  Allbn. 

BT  WdUK   TO   MiBBT   GftAKTOR   IS   QOOD   OOWM IHKATIOH    W€m 

Demd,  and  ahe  wiU  be  entitled  to  hold  the  land  againat  hia  eradiftof% 
althoogh  the  maniage  ia  prevented  by  hia  death. 

Bill  in  equity.    The  opinion  states  the  tactB. 

A.  B.  MerriUj  for  the  plaintiffs. 

O.  W.  Loring  and  S.  Snow,  for  the  defendant 

By  Court,  Mebbigk,  J.  The  plainti£fo  are  the  surviving 
partners  of  the  late  firm  of  Smith,  Lougee,  &  Co.,  of  San  Fran- 
cisco. The  estate,  of  which  they  seek  to  recover  possession  by 
judgment  in  this  suit  against  the  defendant,  was  purchased 
by  Paige,  the  deceased  partner,  and  was  paid  for  by  him  with 
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money  which  he  secretly  and  fraudulently  abstracted  firom  the 
fdnds  of  the  company.  The  company  is  now  insolvent,  and 
the  plaintiffs  claim  to  have  a  right  to  recover  possession  of  the 
demanded  premises,  that  they  may  apply  the  avails  of  the 
estate  towards  the  payment  to  their  creditors  of  the  several 
sums  due  to  them.  As  the  joint  property  of  partners  is  always 
deemed  to  be  a  trust  fund  primarily  to  be  applied  to  the  pay- 
ment of  partnership  debts,  their  creditors  have  a  right  to 
pursue  and  reclaim  it,  or  the  product  of  it,  into  whatever  form 
it  may  have  been  changed,  from  the  possession  of  all  persons 
who  have  not  acquired  a  superior  title  to  it:  2  Story's  Eq.  Jur., 
■ecs.  1253, 1259. 

The  estate  thus  purchased  and  paid  for  by  Paige  with  the 
money  of  the  company,  was  conveyed  by  him  to  the  defendant. 
This  bUl,  therefore,  can  be  maintained  agamst  her  to  recover 
the  possession  of  it,  unless  she  was  a  purchaser  thereof  in  good 
ffdth,  without  notice  of  the  fraudulent  misconduct  of  Paige, 
and  for  a  valuable  consideration.  But  if  she  was  such  a  pur- 
chaser, then  she  abquired  a  superior  title  to  the  estate,  which, 
having  become  absolutely  ^  vested  in  her  by  the  conveyance, 
oould  not  afterwards  be  defeated  by  the  creditors  of  her  gran- 
tor: 2  Story's  Eq.  Jur.,  sec.  1258;  1  Id.  108,  381. 

It  is  immaterial  at  what  time  the  consideration  was  paid  or 
passed,  if  it  passed  before  she  had  any  notice  of  the  fraud,  and 
before  any  claim  of  title  was  set  up  or  asserted  against  her  by 
the  surviving  partners,  or  by  the  creditors  of  the  company. 
For  it  is  a  well-settled  principle  that  a  deed  which  is  voluntary 
or  fraudulent  in  its  creation,  and  voidable  by  creditors  or  sub- 
sequent purchasers,  may  become  good  and  indefeasible  by 
matter  ez  post  facto:  4  Kent's  Com..  6th  ed.,  463;  Sterry  v. 
Ardeny  1  Johns.  Ch.  261. 

Upon  examination  of  the  uncontroverted  evidence  produced 
on  behalf  of  the  defendant,  it  is  apparent  that  Paige  conveyed 
the  demanded  premises  to  her  to  induce  her  to  enter  into  an 
engagement  to  marry  him.  On  the  11th  of  April,  1853,  his 
wife,  Sarah  Ann  Paige,  died  at  San  Francisco.  And  in  a 
letter  bearing  date  the  24th  of  June  then  next  following,  ad- 
dressed by  him  from  that  place  to  the  defendant,  then  resident 
in  this  state,  he  offered  himself  to  her  in  marriage.  He  urged 
her  acceptance  of  his  offer,  and  among  other  things,  said: 
"The  estate" — referring  to  the  demanded  premises — "you 
may  r^ard  as  your  homestead,  and  I  trust  it  will  be  a  very 
dear  spot  to  you,  the  same  as  it  was  to  your  dear  Aunt  Sarah, 
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and  the  children  of  onr  mutual  love.^  The  import  and  dg- 
nificance  of  this  proposal  cannot  be  mistaken  or  misunderstood; 
it  was  manifestly  tendered  as  an  independent  provision  for  her 
support,  which  might  prevail  upon  and  induce  her  to  accede 
to  his  wishes.  On  the  15th  of  the  next  ensuing  month  of  July, 
he  wrote  to  his  agent  (Joldsbury,  inclosed  in  his  letter  a  power 
of  attorney  from  himself,  and  directed  him  to  make,  execute, 
and  deliver  a  deed  of  the  demanded  premises  to  her.  Accord- 
ingly, Qddsbury,  in  pursuance  of  the  power  and  of  the  direc- 
tions given  to  him,  executed  the  deed,  which  was  delivered  to 
and  accepted  by  her  on  the  8th  of  the  foUowing  month  of  Sep- 
tember. Of  course,  after  the  offer  which  had  been  made  to 
her,  she  perfectly  understood  the  object  and  purpose  of  the 
conveyance.  And  in  a  letter  bearing  date  the  29th  of  Octo- 
ber, — which  was  a  little  less  than  two  months  after  her  accept- 
ance of  the  deed, — written  and  addressed  by  her  to  Paige,  and 
which  was  received  by  him  upon  the  sixth  day  of  the 
ensuing  month  of  December,  on  which  day  he  acknowledged 
its  receipt,  she  distinctly  accepted  his  offef  and  made' an  un- 
qualified promise  to  marry  him.  The  correspondence  between 
the  parties  was  continued,  and  their  contract  to  marry  and  be 
married  to  each  other  remained  in  ftdl  force  during  his  life. 
Theur  marriage  was  prevented  by  his  death,  which  occurred 
early  in  the  following  year,  in  Oregon,  where  he  went  on  a 
journey  of  business,  to  which  he  had  alluded  in  one  of  his 
previous  letters  to  her. 

It  is  not  aUeged  or  pretended  that  the  defendant  had  any 
knowledge  or  suspicion  of  the  fraudulent  acts  of  Paige.  On 
the  contraryi  it  is  manifest  from  all  the  facts  and  circum- 
stances which  have  been  disclosed  in  the  case  that  she  believed, 
and  had  reasonable  cause  to  believe,  that  he  was  a  man  of 
wealth,  engaged  in  successful  and  prosperous  business,  and 
that  throughout  the  whole  transaction,  and  in  contracting  her 
engagement  to  him,  she  conducted  herself  in  perfect  good 
faith.  The  only  question,  therefore,  is,  whether  her  contract 
and  promise  to  marry  him  constituted  a  good  and  valuable 
consideration  for  the  estate  which  he  had  conveyed  to  her. 

There  is  no  doubt  that  marriage  is  a  valuable  consideration. 
It  has  always  been  so  regarded.  Chancellor  Kent  says  it  is 
held  to  be  of  high  consideration,  and  of  such  weight  and  force 
that  a  marriage  formally  solemnized  subsequently  to  the  con- 
veyance will  make  a  mere  voluntary  deed  good  and  effectual, 
and  will  fix  the  interest  in  the  estate  conveyed  indefeasibly  in 
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the  grantee:  4  Eent's  Com.,  6ih  ed.,  468.  It  was  bo  expreeely 
determined  in  the  case  of  Sterry  v.  Arden^  1  Johns.  Ch.  261. 
And  it  is  there  stated  by  the  conrt  that  although  nothing  was 
said  by  the  parties  concerning  the  consideration  for  the  con- 
Yeyanoe,  either  at  the  time  of  the  solemnization  of  the  mar* 
riage,  or  in  the  negotiation  which  preceded  it,  yet  the  law  will 
presume  that  the  property  conyeyed  for  that  purpose  did  con- 
stitute some  part  of  the  consideration  which  induced  the  party 
who  received  it,  and  who  was  to  be  benefited  by  it  to  enter 
into  that  relation:  HusUm  y.  CantrUy  11  Leigh,  176.  If; 
therefhre,  the  defendant  had  been  actually  married  to  Paige 
on  the  29th  of  October,  when  she  promised  to  many  him,  she 
would  be  deemed  to  have  been  a  purchaser  for  a  valuable  con- 
sideration, and  would  be  held  to  have  taken  the  estate*  con- 
veyed to  her,  free  and  purged  of  any  fraud  against  his  partners 
or  creditors  which  he  might  have  committed.  Her  title  in  that 
case  would  have  been  clear  and  indefeasible.  And  in  reference 
to  the  question  of  the  sufficiency  and  value  of  the  considera- 
tion, and  consequently,  of  the  validity  of  the  title  acquired  by 
the  conveyance,  there  does  not  appear  to  be  any  real  and  sub- 
stantial distinction  between  a  marriage  formally  solemnized, 
and  a  binding  and  obligatory  agreement,  which  has  been 
fidrly  and  truly  and  above  all  suspicion  of  collusion  made,  to 
form  such  connection  and  enter  into  that  relation.  All  the 
consequences  of  a  legal  obligation  accompany  such  an  agree- 
ment The  law  enforces  its  performance  by  affording  an 
effectual  remedy  against  the  party  who  Qhall,  without  legal 
excuse,  fail  to  fulfill  it  But  a  contract  of  this  kind  is  not  to 
be  rqpurded  as  a  valuable  consideration,  merely  because  dam- 
ages commensurate  with  the  injury  may  be  recovered  of  the 
party  who  inexcusably  refuses  to  fulfill  it  It  is  peculiar  in 
its  character,  and  has  other  effects  and  consequences  attend- 
ing it  It  essentially  changes  the  rights,  duties,  and  privi- 
leges of  the  parties.  They  cannot,  while  it  exists,  without  a 
violation  of  good  fidth,  as  well  as  of  the  material  leggl  obliga- 
tions to  which  it  subjects  them,  negotiate  a  contract  for  such 
alliance  with  any  other  person.  A  woman  who  has  volun- 
tarily made  such  an  agreement  cannot,  without  indelicacy,  and 
so  not  without  exposing  herself  to  un&vorable  observation  and 
to  some  loss  of  public  fSavor  and  respect,  seek  elsewhere,  ex- 
cept for  good  and  substantial  reasons  for  withdrawing  from  an 
engagement  by  which  she  has  bound  herself  for  preferment  in 
marriage;  and  thus  her  promise  and  agreement  to  marry  a 
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particnlar  person  essentially  change  her  condition  in  life. 
Thej  materially  affect,  not  only  her  opportonitiee,  but  hat 
right  to  attempt  in  that  way  to  improve  it.  A  legal  contract 
and  promise  made  in  good  £edth  to  marry  another  mnst,  there- 
fore,  like  an  actoal  marriage,  be  deemed  to  be  a  valnable  con* 
sideration  for  the  conveyance  of  an  estate,  and  will  justly 
entitle  the  grantee  to  hold  it  against  subsequent  purchasers,  or 
the  creditors  of  the  grantor. 

Applying  these  principles  to  the  fSeu^ts  disclosed  in  the  pres- 
ent case,  it  follows  as  a  necessary  consequence  that  the  bill 
cannot  be  maintained. 

Judgment  must  therefore  be  entered  for  the  defendant. 


Uabbiaob  am  CcnramnLiTiOH  lom  Dkbd:  Sm  VerflUmk  t.  Sttrry^  7  Aiik 
Om.  848^  aad  note  Sa»-<H  oitbg  ftmoog  oUmt  OMM  tiM  priao^  CMS. 


Commonwealth  v.  Goofbb. 

16  Aluh,  4W.] 
DffDTO    BlOLABATION    SHOULD    U   AdMITTBD    1«    SdGK   wlMVt   tbt 

BAUng  it  belittTod  that  ha  ooold  not  reoover,  thoa^  h%  VLrtA  asmtMii 
days  after  nuJcing  it 

AlfDi  BmnvoB  that  0ns  Indicttid  lom  Cuu  had  Bndbavobxd  to 
Pkooubb  WiTKiss  TO  SwxAB  Falbblt  to  faoti  tending  to  prove  aSbi, 
he  osmiot  be  allowed  to  show  that  on  foU  inyestigation  the  selectmen  of 
tiie  town  where  he  lived  had  before  that  time  asiored  him  that  they 
were  satisfied  of  his  innocence. 

Dklabations  ov  DmNDAire  nr  IirDioiMmnr  to  Ora  Who  was  SaABcmyo 
HZS  HouBB  after  commission  of  the  crime,  are  not  admissibla  in  his  own 
favor. 

J>nva  DiGLAaATioirs  Admitiid  to  Pbots  iDrnnrr  ov  DonmABT  as  the 
person  who  committed  a  crime  may  be  rebatted  by  evidence  showing 
that  deceased  had  met  and  talked  with  persons  with  whom  he  was  well 
acquainted,  and  had  mistaken  them  at  the  time  for  other  persons  whom 
they  did  not  resemble,  and  that  he  was  in  the  haUtof  thns  mistaking 


Indiotmsnt  for  manslaughter.  Besides  the  evidence  stated 
In  the  opinion,  the  commonwealth  showed  that  ^defendant 
asked  William  Simmons  to  swear  that  on  the  evening  of  the 
daj  when  the  offense  was  committed,  he  went  by  defendant's 
house  and  saw  a  light  in  her  house.  To  control  this,  the  de- 
fendant offered  evidence  that  before  the  time  when  she  said 
this  to  Simmons,  the  selectmen  of  Nantucket  had  assured 
her  that  upon  a  full  investigation,  they  were  satisfied  of  hei 
innocence;  but  the  evidence  was  rejected.    Macy,  one  of  the 
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•eleotmen,  also  testified  for  the  commonwealth  to  a  search  and 
examination  of  defendant's  honse  and  its  contents.  Defendant 
oflbred  to  prove  her  declarations  to  him  on  this  occasion,  bni 
the  evidence  was  rejected.  The  remaining  facta  appear  in  the 
opimon* 

E.  M.  Oardnefy  for  the  defendant 

Fostefy  (Utomet^enerdly  for  the  commonwealth. 

By  Court,  Metcalf,  J.  The  conrt  are  of  opinion  that  the 
testimony  of  Fitzgerald,  as  to  the  statement  made  to  him  by 
the  deceased  concerning  the  assault  upon  her  by  the  defend- 
ant,  was  rightly  admitted  in  evidence  as  a  dying  declaration. 
The  deceased  had  said  to  him  that  she  could  not  live,  and  that 
she  had  sent  for  him  to  make  a  request  respecting  her  funeraL 
We  think  this  satisfactorily  shows  that  her  subsequent  state- 
ment was  made  under  a  sense  of  impending  death, — a  con- 
sciousness that  she  was  near  her  end:  1  Oreenl.  Ev.,  sec.  168; 
Commonwealth  v.  Cciseyy  11  Gush.  421.  She  lived  seventeen 
days  afterwards;  but  declarations  made  by  a  deceased  person, 
when  he  believed  that  he  should  not  recover,  have  been  de- 
cided to  be  admissible  although  he  lived  eleven  days  after 
making  them:  Rex  v.  Modeyy  1  Moody  C.  G.  97;  and  Regina  v. 
Reaneyy  7  Cox  G.  G.  209.  And  our  judgment  concurs  with 
that  of  the  English  court  of  criminal  appeal,  as  expressed  by 
Chief  Baron  Pollock,  in  the  latter  of  those  cases.  '^  In  order,"  he 
says,  '^  to  render  such  a  declaration  admissible,  it  is  necessary 
that  it  should  be  made  under  the  apprehension  of  death.  The 
books  certainly  speak  of  near  approaching  death;  but  there  is 
no  case  in  which  any  particular  interval,  any  number  of  hours 
or  days,  is  specified  as  the  limit  In  truth,  the  question  does 
not  depend  upon  the  length  of  interval  between  the  death  and 
declaration,  but  on  the  state  of  the  man's  mind  at  the  time  of 
making  the  declaration,  and  his  belief  that  he  is  in  a  dying 
state":  Dears.  &  B.  151.  See  also  Matthews  on  Grim.  Law, 
264;  Powell  on  Evidence,  126-127;  1  Phil.  Ev.,  4th  Am.  ed., 
293;  Roscoe's  Grim.  Ev.,  5th  ed.,  34. 

The  testimony  which  was  offered  in  reply  to  that  of  Sim- 
mons was  rightly  rejected.  If  received,  it  would  in  no  degree 
have  palliated  tiie  defendant's  attempt  to  cause  Simmons  to 
swear  to  a  fEtlsehood. 

The  statements  made  by  the  defendant  to  Macy,  as  to  where 
she  was  on  the  evening  when  the  deceased  was  assaulted,  and 
as  to  other  matters,  were  no  part  of  the  res  gestx,  and  were 
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properly  exohidecL  They  were  evidently  statements  by  the 
defendant  in  her  own  £avor  when  her  house  and  its  contents 
were  searched  for  the  porpose  of  obtaining  evidence  of  her 
gnilt 

But  the  court  are  of  opinion  that  the  testimony  should  not 
have  been  excluded  which  was  ofTerod  to  show  that  the  de- 
ceased had  met  with  persons  well  acquainted  with  her,  and 
with  whom  she  was  well  acquainted,  and  had  mistaken  them 
at  the  time  for  other  persons  whom  they  did  not  resemble; 
and  that  she  was  in  the  habit  of  thus  mistaking  persons.  We 
think  this  was  testimony  proper  for  the  consideration  of  the 
jury. 

The  great  question  in  the  case  was,  whether  the  defendant 
was  the  person  who  caused  the  deceased's  death, — a  question 
of  identity.  And  according  to  the  declaration  of  the  deceased, 
the  assault  was  made  upon  her  immediately  after  the  person 
making  it  had  entered  her  room,  which  was  dimly  lighted, 
and  before  that  person  had  uttered  a  dosen  words. 

A  defendant  against  whom  dying  declarations  are  received 
has  not  the  opportunity  of  cross-examining  the  declarant 
Hence  it  is  justly  held  that  he  is  entitled  to  every  allowance 
and  benefit  that  he  may  have  lost  by  the  absence  of  the  oppor- 
tunity of  a  more  ftdl  investigation  by  means  of  cross-examina- 
tion: A$hton?$  Com,  2  Lew.  C.  C.  147.  "^  It  is  to  be  considered," 
sasrs  Mr.  Greenleaf^  ^^  that  the  particulars  of  the  violence,  to 
which  the  deceased  has  spoken,  were,  in  general,  likely  to  have 
occurred  under  circumstances  of  conftision  and  surprise  calcu- 
lated  to  prevent  their  being  accurately  observed;  and  leading 
both  to  mistakes  as  to  the  identity  of  persons,  and  to  the  omis- 
sion of  foots  essentially  important  to  the  completeness  and 
truth  of  the  narrative '':  1  Greenl.  Bv.,  sec.  162. 

New  trial  granted. 


Dtxho  "DmauMAxmnt  wur  AmmiiBUi!  Sao  Melkmid'w.  Skile,  47  Am. 
Dm.  08^  and  note  101;  ChmmomimUkT.  JfePOe,  50  Id.  727;  OommmmmUhr. 
Ckm^,  69ld.  ISO;  8tai$T.Johimm,UlL92l.  Th« pdno^ OMe k oitod is 
OommommaUk  t.  JUbertt,  lOS  Mmi.  SOI,  and  Oomm$mwmlfh  t.  Harney,  1S7 
Id.  467,  to  tlie  point  that  if  tiM  daoaMod,  at  Um  time  ol  makiBf  tho  dech^ 
tiooa»  beUdvad  that  he  waa  In  a  dying  atate^  tiie  evidenoe  ia  admimihla^ 
tiMmi^  In  faet  he  Ured  aareral  daja  after  maUng  hia  atatement. 

TamMOwr  ocnrooHnro  Imnrairr  of  Pmaoire  mat  n  Rkbuttbd  by  other 
efidenoa  ahowing  that  the  witneaa  -waa  in  the  habit  of  nuataking  peraona  with 
whom  he  waa  well  aoqoainted  for  otheia:  SiaU  t.  WUkami,  72  Me.  688^  oitinf 
the  pirinoipal  < 
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Lamson  V.  Patoh. 

16  Aun,  686.] 

Iv  n  Bcv  OoofofBoonTB  Dnjmr  or  Hat  am  Ohatol,  ao  as  to  Piai 
Tnui  TO  Ir,  aa  aciiiiitfe  third  penoniy  under  a  lale  of  gnM 
sMnt  tha*  tha  Tandor  ahall  oat  it  at  the  proper  tune,  to  plnck  a  handful 
«f  the  half-frown  graa%  and  delirer  it  to  the  pnrchaaer  in  the  field. 

ToBT  for  ooiiYerBion  of  hay.  Lamson,  the  plaintiff,  being 
the  owner  of  a  fiEurm,  leased  it  to  Withington  for  one  year,  it 
being  agreed  that  Withington  might  use  a  quantity  of  hay 
then  upon  the  premises,  and  that  an  eqoal  quantity  of  the 
next  season's  hay  should  be  left  by  Withington  at  the  termi- 
nation of  his  tenancy.  Meanwhile  Lunt  purchased  all  the 
hay  standing  on  Lamson's  premises,  being  the  crop  of  which 
Withington  would  claim  a  part  The  delivery  to  Lunt  was 
that  mentioned  in  the  (q;iinion.  Withington  cut  the  hay, 
whereupon,  his  tenancy  ending,  the  plaintiff  raked  it  and  put 
it  in  the  bam.  Withington,  by  Lunt's  authority,  then  sold 
a  portion  of  it  to  defendant,  and  plaintiff  now  seeks  to  recover 
the  value  thereof    The  remaining  facte  appear  in  tha  opinioiL 

E.  r.JSm&oR^fortbepUdntiff. 

£f.  B.  JvM,  /f  .,  for  the  defondanl 

By  Court,  HoAB,  J.  Tha  plaintiff  was  in  the  actual  posses- 
sion of  the  hay  when  it  was  taken  by  the  defendant.  He  had 
taken  lawful  possession  of  the  form,  terminated  the  tenancy 
of  Withington,  harvested  the  hay  and  put  it  into  the  bam, 
as  his  own  property,  ffis  title  to  maintain  the  action  is  there- 
fore clear,  unless  Lunt,  under  whom  the  defendant  claims, 
had  acquired  a  better  title. 

If  the  title  of  Lunt  was  a  mere  executory  contract,  the 
plaintiff  had  the  same,  and  one  earlier  in  datd.  Withington 
had  agreed  to  leave  all  the  hay  cut  on  the  feurm  for  his  use, 
and  the  consideration  for  this  agreement  had  been  paid.  But 
there  had  been  no  delivery  of  the  hay  under  this  ccmtract, 
and  if  there  had  been  a  sale  and  delivery  of  the  grass  to  Lunt, 
his  title  became  perfect. 

The  question  upon  which  the  case  turns,  therefore,  is, 
whether  plucking  a  handful  of  growing  grass  and  delivering 
it  to  a  purchaser  in  the  field,  as  in  part  execution  of  a  contract 
of  sale  of  the  whole  crop,  is  a  good  symbolical  delivery  of  the 
whole  ?  We  are  all  of  opinion  that  it  is  not  The  time  when 
Mils  act  was  done  was  the  first  day  of  June.    The  grass  was 
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but  six  inohes  high.  It  was  therefore  not  fit  to  cnt^  and  but 
partially  grown.  The  agreement  was  that  Withington  should 
cut  and  cure  it  ^^  at  a  proper  time '';  and  this  time  does  not 
seem  to  have  arrived  until  scTeral  weeks  afterward,  and  when 
Withington's  estate  in  the  land  had  terminated. 

It  is  said  that  the  symbolical  deliyery  was  all  which  the 
nature  of  the  case  would  admit;  and  several  cases  have  been 
dted  in  argument  in  which  such  a  delivery  has  been  held  to 
be  sufficient  But  these  are  all  cases  of  actual  chattels,  as 
logs  in  a  boom,  or  in  a  river,  and  the  like;  where  the  thing  to 
be  delivered  was  capable  of  possession  by  one  party  as  much 
as  by  the  other;  and  where,  by  the  intent  and  understanding 
of  the  parties,  the  delivery  made  was  intended  to  transfer  the 
immediate  unqualified  dominion  of  the  property  to  the  vendee. 
But  in  this  case,  the  grass  was  not  fit  to  cut,  and  was  not 
intended  to  be  cut  until  it  should  have  grown.  There  is  noth- 
ing in  the  case  to  show  that  it  was  the  product  of  the  labor 
and  skill  of  the  tenant.  As  was  said  by  Metcalf^  J.,  in  Steam$ 
Y.WaBhbumy  7  Gray,  188,  ^' until  severed,  the  grass  was  not 
personalty,  not  goods  or  chattels,  but  was  part  of  the  realty.'' 
And  see  the  cases  there  cited;  and  Empmm  v.  Soden^  4  Bam. 
&  Add.  655. 

There  seems  no  difference  in  principle  between  the  effect  of 
such  a  delivery  as  was  made  by  Withington  to  Lunt,  and  a 
delivery  of  a  handful  of  the  roots  of  the  grass  in  the  autumn 
or  winter,  by  a  tenant  for  years,  as  a  partial  delivery  on  a  sale 
of  the  successive  crops  for  any  number  of  years  to  which  his 
tenancy  might  extend. 

As  the  grass  was  not  sowed  by  the  tenant,  it  is  conceded  at 
the  bar  that  the  doctrine  of  emblements  has  no  application: 
Graves  v.  Wdd^  5  Bam  &  AdoL  111.  And  it  may  well  be 
doubted  wheth^  it  is  ever  applicable  where  the  tenant's  estate 
is  terminated  under  a  notice  to  quit  for  non-payment  of  rent 

The  verdict  must  be  set  aside,  and  judgment  entered  for  the 
plaintiff  upon  the  report 


Saui  ov  GBownra  Cbops  cm  TbmiBi  ajxd  Lunanai  to  Brtkb,  and  oat^ 
and  mrry  them  away  may  bo  rarokod  at  any  time  before  MTeraBoe  from  tlie 
realty,  and  no  title  will  hare  paaied  to  the  pnrchaeer:  Poor  t.  Odkman^  IDA 
IffiM.  316^  oitiiig  the  prinoipal  oaae;  aad  aee  on  thia pointy  Baekmalomr,  Siak^ 
fer,  76  Am.  Deo.  502;  OOeg  t.  Skmrndi,  77  Id.  ITS. 
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BUFFUM   V.    StIMPBON. 

[5  ALLnr,  60LJ 

IiMkAL  PftwuMPnoNy  nr  Aisiiroi  ov  Gqmtbadioiobt  Kvii>aau%  u  nr  Fatob 
OF  JxnasDJonxm  U  ooort  of  record  of  another  stato^  wbidh  hai  innined 
to  ezerdae  Jnrladiotion  oyer  the  •abjeot-matter  in  ooniroveray  between 
pertiee  residing  there.  Thni,  under  an  order  of  a  ooort  of  reoord  of  an- 
OfQier  etate  that  certain  property  should  be  diaoharged  from  a  mortgage 
tiiereon,  npon  the  filing  in  ooiirt»  within  a  specified  time,  of  a  bond^  with 
mreties  to  be  approved  by  the  clerk,  and  with  condition  to  pay  the  som» 
if  any,  which  shoold  be  found  dne  upon  the  mortgage  debt^  a  dnly  certi- 
fied copy  of  the  record  of  the  court,  showing  that  a  bond  was  received 
aad  placed  on  file  by  the  derk,  and  snbseqnent  proceedings  had  whicii 
necessarily  implied  an  approval  and  acoeptsnoe  of  the  bond,  is  sufficient 
to  prove  the  discharge  of  the  property  from  the  mortgage. 

RsPLxym.  Plaintiff  claimed  tinder  a  bill  of  sale  from  one 
Hnbbell.  Defendant  relied  on  an  assignment  of  a  prior  mort- 
gage from  said  Hubbell  and  one  Amos.  Plaintiff  set  up  that 
the  schooner  (the  properly  in  dispute)  had  been  discharged 
from  the  mortgage  by  certain  judicial  proceedings  in  Wiscon- 
sin. Plaintiff,  against  defendant's  objection,  was  allowed  on 
the  trial  to  show,  by  the  record  of  a  court  of  Wisconsin,  that 
suchcourt  had  ordered  the  mortgage  discharged  upon  the  filing 
in  the  court  of  a  bond,  with  approved  sureties,  and  within  a 
specified  time,  and  with  condition  to  pay  the  sum,  if  any, 
which  should  be  found  due  upon  the  mortgage  debt,  and  that 
such  a  bond  was  reoeiTed  and  placed  oiu  file  by  the  derk,  and 
approved  and  accepted. 

8.  H.  PMIJpt,  for  the  defendant 

B.  B.  Ive$j  Jr^  and  J.Q.  WheaOamd^  for  tfa»  plaintilL 

By  Court,  Chapican,  J.  There  is  no  validity  in  the  6l|)eo- 
tion  that  the  court  in  Wisconsin  had  not  jurisdiction.  The 
record  being  properly  authenticated,  the  presumption  is  in 
favor  of  the  jurisdiction:  BissM  v.  Whedoehy  11  Gush.  277. 
The  court  also  appears  by  the  constitution  of  Wisconsin  to  be 
a  court  of  general  jurisdiction;  the  parties  lived  there,  and 
the  mortgage  was  made  and  recorded  there. 

The  bond  appearg  to  have  been  received  and  placed  on  file 
by  the  derk,  and  the  subsequent  proceedings  were  based  upon 
it  The  judgment  for  damages  could  have  had  no  other  basis 
ttian  a  discharge  of  the  lien  upon  the  mortgaged  vessel,  by  the 
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aooeptanoe  of  fbe  bood  in  its  fteftd.    Thii  miifk  be  ngardad 
as  anapprondof  the  bond  aooofding  lothaoidflrof  thaoooxi 
Excoptioiui  ovvrrulad. 


Smnr  PftmnfPiiov  u  Mass  or  FAVoa  ov  Jumummn  im  O&uwn  «C 
ftoanl  and  rapodor  powvt:  Sao  OBifwr  ▼.  ig—rfirfawd^  66  Am.  Dm.  I 
sMMiBBotei  JKiMyp  T.  iiMi  10  AIIm,  486.  ihm  htttr  dti^  «Im  |i 
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Yawkby  v.  Biohabdson. 

•fin  CbUBT  OASVOT  PuivxHT  OB  Opposi  RmoTAL  cur  Oah  io 

OouBs;  if  it  is  legally  ramoyable  thereto.  In  €•■•■  to  wbiflh  tlie  Mt  of 
OoBgreM  appliee»  the  removal  !■  a  matter  of  rights  aad  not  wfthin  tht 
diacretumof  tlie  itate  oourtiu 

imtOMEtn  Aommr  DminuinrwAs  KMrntiLT tovMms  it appaaring that 
the  xwrooeednigi  in  the  action  were  a  manifest  fraad,  witti  a  Tisw  to  do- 
prire  the  defendant  of  his  right  to  remoye  the  ease  to  the  United  States 


Amjuowakom  ov  DDOOXTiNnAKOB  ikT  Trial  as  to  Ora  DimniiAMi;  when 
npon  no  fair  hypothesis  or  reasonable  intendmeni  il  oaa  bo  reeoncilsd 
wxOi  jnstieeb  is  not  a  matter  within  the  diseiotioa  of  tbs  osoft 

Ths  opinion  stateg  the  case. 

Webber  and  WheeUty  for  the  plaintifTs  in  error. 

Moore  and  Ctaylordf  for  the  defendants  in  error. 

By  Gonrt,  Campbell,  J.  The  action  below  was  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error  and  Cnr- 
tb  Emerson,  upon  the  common  counts  for  goods  sold  and  de- 
liTered.  Evidence  having  been  introduced  to  make  out  the 
plaintiflb'  case,  which  had  no  tendency  to  show  any  but  sole 
transactions  of  Yawkey,  the  plaintiffs,  without  any  affidavit 
or  statement  showing  inadvertence,  introduced  a  stipulation 
signed  by  Curtis  Emerson,  authorizing  them  to  discontinue  as 
against  him;  and  thereupon  moved  for  leave  to  disoontinue 
the  suit  as  to  Emerson,  so  as  to  leave  it  to  proceed  against 
Yawkey  alone.     This  was  resisted  upon  affidavits  showing 
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that,  when  the  suit  was  commenced,  Yawkey  was  a  resident 
and  citiaen  of  the  state  of  Illinois;  and  that  a  previous  suit 
having  been  commenced  against  him  in  the  same  court  for 
the  same  cause  of  action,  he  applied,  under  the  act  of  Con- 
gress, to  have  it  removed  to  the  circuit  court  of  the  United 
States  for  the  district  of  Uichigan;  when,  upon  the  dedsioQ 
in  his  favor  of  the  application^  the  plaintiffs  discontinued  be- 
fore the  order  was  entered. 

The  circuit  court  for  Saginaw  County,  upon  these  showings, 
nevertheless  permitted  plaintiffs  to  discontinue  as  against  Bm- 
erson,  and  directed  the  suit  to  proceed  against  Yawkey  alone. 
Other  questions  arose  upon  the  trial,  but  we  do  not  propose  to 
consider  them. 

The  act  of  Congress  allowing  a  defendant  who  is  a  citizen  of 
one  state,  sued  in  a  court  of  a  state  of  which  he  is  not  a  dti- 
zen,  by  those  who  are  citizens  of  the  latter  state,  to  file  a  peti- 
tion of  removal  when  he  enters  his  appearance,  such  removal 
when  applied  for  in  due  fiurm,  and  at  that  time,  is  a  matter  of 
right:  Brightly's  Dig.  129.  But  the  statute  will  not  allow  this 
application  to  be  postponed  until  other  steps  are  taken  in  the 
cause  by  the  applicant  Neither  can  the  cause  be  removed  if 
there  are  other  material  defendants  who  are  citizens  of  the 
same  state  with  plaintiffs;  inasmuch  as  the  jurisdiction  arises 
uiider  the  United  States  constitution,  which  restricts  this  class 
of  cases  in  that  respect.  It  will  be  apparent,  therefore,  that 
the  effect  of  the  proceedings  in  the  case  before  us,  upon  the 
hypothesis  set  up  in  defendants'  affidavits,  was,  by  joining 
Emerson  as  a  defendant,  to  oust  Yawkey  of  his  ri^t  to  re- 
move the  case  to  the  United  States  court;  when,  by  the  dis- 
continuance, a  case  is  left  which,  but  for  that  device,  he  would 
have  been  entitled  of  right  to  have  transferred. 

The  statutes  provide  that  the  supreme  court  may  make  rules 
*^to  effectually  prevent  the  defeat  or  abatement  of  any  civil 
suit  ex  contractu,  for  either  any  non-joinder  or  miigoinder  of 
parties,  where  the  same  can  be  done  consistently  with  justice": 
Comp.  Laws,  sec.  8390.  Rule  71  of  the  circuit  court  rules  was 
adopted  to  carry  out  this  provision,  and  makes  it  lawful  for 
the  circuit  courts  to  permit  such  discontinuance  upon  terms. 

It  was  claimed  by  defendants  in  error  that  the  liberty  to 
discontinue  under  that  rule  was,  if  not  an  absolute  right  of  the 
party,  at  least  in  the  uncontrolled  discretion  of  the  court;  and 
also  that,  if  controllable,  it  must  be  by  mandamuSy  and  not  by 
exception. 
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It  is  troe  that  matters  resting  entirely  in  discretion  cannot 
Qsnallj  be  reviewed.  But  it  would  be  going  to  very  dangerous 
lengths  to  hold  that  any  legal  right  can  ever  rest  in  the  discre- 
tion of  a  courts  or  that  under  the  pretext  of  discretion  there 
should  be  immunity  for  gross  frauds  and  abuses.  We  have 
already  decided  in  Window  v.  Herrickj  9  Mich.  380,  that  this 
right  of  discontinuance  is  subject  to  limits,  and  that  it  is  by 
no  means  universaL  The  statute  furnishes  the  measure,  when 
it  permits  it  to  be  done  when  it  ^^  can  be  done  consistently  with 
justice."  While  this  opens  a  wide  door  for  discretion,  and 
may  perhaps  allow  courts  to  exercise  it  without  appeal,  in 
some  cases  where  an  appellate  court  might  not  have  taken  the 
same  view,  yet  when  it  can,  upon  no  fair  hypothesis,  or  legal 
intendment,  be  reconciled  with  justice,  it  ceases  to  be  discre- 
tionary, and  becomes  unlawfiil.  Such  excesses  of  power  have 
never,  we  think,  been  regarded  as  beyond  redress. 

Had  the  discontinuance  been  allowed  before  trial,  a  manr 
damuB  would  perhaps  have  been  the  most  appropriate,  if  not 
the  only  remedy.    But  this  point  we  do  not  decide  at  present. 

When  the  proceeding  takes  place  upon  the  trial,  it  can  only 
come  up  by  exceptions;  and  is  as  fiEtirly  within  them  as  any 
other  question  arising  on  the  hearing.  In  the  case  before  us, 
it  had  a  controlling  influence  on  the  reception  of  evidence  and 
on  the  decision.  And  all  that  we  can  consider  is,  whether  it 
went  beyond  a  legal  discretion  fairly  exercised. 

Upon  this  there  is  no  room  for  doubt  It  appears  affirm- 
atively from  their  own  showing  that  plaintifffl  did  not  proceed 
to  trial  by  inadvertence;  for  the  stipulation  of  Emerson  was 
dated  several  months  before.  The  evidence  introduced  by 
them  shows  conclusively  the  impossibility  of  any  mistake 
about  parties.  It  is  not  the  case  of  a  partnership,  where  it  is 
sometimes  difficult  to  bring  home  the  relation;  neither  is  it 
analogous  to  those  cases  in  which  a  party  sued  is  found  to  be 
exempt,  or  incapacitated.  The  evidence  shows  affirmatively 
that  there  never  could  have  been  any  proper  reason  for  joining 
Emerson.  There  was,  therefore,  no  foundation  for  any  such 
action  as  was  had.  The  affidavits  introduced  by  the  defend- 
ant, which  were  held  by  the  court  below  to  present  no  valid 
objection  to  a  discontinuance,  explain  why  another  defendant 
was  joined  with  Yawkey.  The  object  was  manifestly  to  defeat 
his  opportunity  of  removing  the  cause;  and  was  a  gross  fraud 
perpetrated  to  deprive  him  of  a  legal  right  If  such  crooked  de> 
vices  can  be  practiced  in  courts  of  law  with  impunity,  the 
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adminirtraticm  of  justice  will  incur  odium  and  distruBt,  and 
will  deeerve  them. 

We  are  not  disposed  to  lay  down  any  rigid  rules  concerning 
the  extent  of  judicial  discretion,  in  cases  where  a  discon- 
tinuance is  asked.  The  propriety,  in  each  cause,  depends  very 
much  upon  facts  apparent  to  the  court  where  the  cause  is 
pending;  and  the  party  seeking  such  a  privilege  can  generally 
present  his  reasons,  where  they  exist,  in  such  a  way  as  to  raise 
no  difficulty  in  the  decision. 

The  present  case  is  so  plain  that  it  calls  for  no  such  attempt 
to  deduce  general  rules  for  legitimate  applications  from  it. 

As  the  discontinuance  against  Emerson  has  put  him  out  of 
{he  case,  and  as  a  discontinuance  against  one,  except  when 
permitted  by  law,  is  a  total  discontinuance,  we  are  compelled 
to  reverse  the  judgment  entirely.  There  is  no  basis  for  a  new 
trial;  and  therefore  we  are  not  called  upon  to  consider  the 
oiber  law  points  discussed. 

The  other  justices  concurred. 

Tn  PsnroiFiLL  gasb  is  gitid  and  approred  to  tha  fint  point  iteted  in  tht 
tifiabm  in  Oktu  FalU  Im.  Co.  t.  Jvulge  </  Jad^m  OiremU,  21  Mich.  ff79| 
JTaNqr  t.  Judge  qf  Superior  Court,  41  Id.  37;  and  is  dtod  in  Jftmii  t.  Hdifnet, 
46  Id.  146y  to  the  point  that  the  role  permitting  a  diBoontumanoe  aa  to  some 
«f  the  defendants  in  certain  caeee  is  meaaored  in  the  scope  of  its  lypKoatJoB 
lo  oaass  ''when  it  can  be  done  oonsistenUy  with  jnstioe.'* 


Daybkpobt  V.  Pabsons. 

riO  mOBIOAH,  12.] 

DUD  SnooTKD  xnmmtL  Powm  ov  Arornst  is  hot  Valoi^  nnless  there 
was  an  intention  on  the  part  of  the  attorney  to  execnte  the  deed  nndsr 
and  byyirtne  of  the  power,  or  at  least  it  should  not  appear  that  the  con- 
trary intention  existed. 

Wbxbi  Dkbd  PuBPomTiD  TO  BX  Maob  bt  Attornets  undxb  Powxr  tbom 
Two  GRAMTOBSy  and  some  evidence  was  given  of  the  existence  of  a  joint 
power  from  them,  but  only  a  power  from  one  of  them  individually  was 
prodnoed:  Held,  that  the  execntion  of  the  deed  could  not  be  referred 
to  this  separate  power,  so  as  to  uphold  it  as  the  deed  of  the  grantor  who 
had  given  such  power. 

Action  of  ejectment  by  Parsons  against  Davenport.  On  the 
trial  defendant  offered  to  read  in  evidence  what  purported  to 
be  the  record  of  a  deed  of  the  premises  in  controversy,  but 
plaintiff  objected,  and  his  objection  was  sustained.    The  plain- 
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tiff  had  judgment    The  facts  suffioiently  appear  in  the  opinion 
and  second  point  stated  in  the  tyllabus. 

O.  /.  Walker y  for  the  plaintiff  in  error. 

A.  Fdch^  for  the  defendant  in  error.  ' 

By  Court,  Chbistiancy,  J.  Was  the  deed  from  Thomas 
Emerson  and  Frederick  Pettis,  purporting  to  be  executed  by 
their  attorneys,  R.  H.  Waller  and  Curtis  Emerson,  to  said 
Frederick  Pettis,  properly  excluded  by  the  court  below? 

This  is  the  only  question  necessary  to  the  decision  of  this 
cause. 

The  deed  was  objected  to  on  four  distinct  grounds;  but  from 
the  view  we  have  taken  of  the  case,  we  do  not  deem  it  neces* 
sary  to  allude  to  the  second  and  fourth  grounds  of  objection, 
relating  to  the  anomalous  character  of  the  deed  growing  out 
of  the  fact  that  one  of  the  grantors  is  also  the  grantee. 

Nor  is  it  necessary  to  pass  definitely  upon  the  form  of  the 
acknowledgment,  though  upon  principle,  and  from  the  authori- 
ties cited,  we  are  inclined  to  think  the  acknowledgment  would 
have  been  sufficient  had  the  deed  been  otherwise  properly  exe- 
cuted. 

But  the  fourth  ground  of  objection  to  the  deed  isi  that  it 
waa  manifest  from  the  terms  of  the  deed  offered  in  evidence 
that  the  same  was  not  made  under  the  power  of  attorney  given 
in  evidence,  but  purported  to  be  made  under  a  joint  power 
given  by  Thomas  Emerson  and  said  Pettis,  and  no  testimony 
was  given  to  establish  such  joint  power. 

We  think  this  ground  of  objection  unanswerable.  The  deed 
did  not  purport  to  be  executed  by  the  grantors  in  person,  the 
owners  of  tiie  land;  its  validity  must,  therefore,  depend  en- 
tirely upon  the  power  vested  in  the  attorneys  by  whom  it  was 
executed.  But  to  make  a  valid  deed  under  a  power  of  attor- 
ney, it  was  essential  that  there  should  have  been  an  intention 
on  the  part  of  the  attorney  or  attorneys  to  execute  the  deed 
under  and  by  virtue  of  the  power,  or  at  least  that  the  contrary 
intention  should  not  appear. 

Now,  whatever  might  be  the  effect  of  such  a  deed  as  this,  if 
executed  by  the  grantors  in  person,  or  whatever  may  have 
been  their  object  or  that  of  the  attorneys  in  making  Pettis, 
the  grantee,  also  one  of  the  grantors,  the  fact  that  they  did 
intend  thus  to  join  them,  and  that  they  intended  to  execute 
the  deed  in  the  name  and  on  behalf  of  both,  is,  we  think,  ex- 
tremely probable,  if  not  olearly  maniftft  from  the  £eu;e  of  the 
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instnunent  and  the  fonn  of  the  execntioiL  It  would  eeem, 
therefore,  to  follow  that  the  attomeys  must  have  intended  to 
act  either  under  a  joint  power  from  the  two  grantors  or  a  sev- 
eral power  from  each;  though,  as  we  shall  presently  see,  it  is 
not  necessary  here  to  determine  whether  the  several  power 
from  Thomas  Emerson,  which  was  given  in  evidence,  would 
have  authorized  the  deed  had  it  appeared  to  have  been  exe- 
cuted under  that  power.  But  the  power  or  powers  which 
would  authorize  the  deed  must  be  given  in  evidence,  or  the 
deed  could  not  be  that  of  either  grantor,  or  in  any  manner 
aflTect  the  title. 

The  most  natural  inference  to  be  drawn  from  the  mode  of 
execution  and  reference  to  the  power  is,  that  the  attorneys  in- 
tended to  act  under  and  refer  to  a  joint  power  from  boUi  the 
grantors,  in  whose  behalf  the  deed  purports  to  be  executed, 
and  not  a  separate  power  from  each  or  either  of  them;  for 
after  affixing  the  several  signatures  and  seals  of  each  of  the 
grantors  named,  they  add:  ^^  By  their  attorneys,  who  sign  in 
virtue  of  a  power  of  attorney.'' 

It  is  true,  this  may  not  be  a  necessary  inference,  which 
would  admit  no  proof  to  the  ccmtrary;  and  if  two  separate 
powers  had  been  proved,  one  from  each  of  the  grantors  named, 
it  is  possible  this  mode  of  execution  and  reference  might  be 
construed  as  intended  to  refer  to  the  two.  But  the  only  power 
introduced  in  evidence  to  sustain  this  deed  was  that  from 
Thomas  Emerson  and  wife,  to  which  Pettis  was  not  a  party. 

It  would,  we  think,  be  going  a  great  ways  to  hold  that  this 
could  be  the  power  referred  to  by  the  attorneys  in  executing 
the  deed,  had  no  intimation  appeared  of  the  existence  of  an- 
other power  which  might  have  been  intended  by  the  referenoe. 

But  the  case  is  not  even  so  strong  as  this  for  the  plaintiff  in 
error.  It  appears  from  the  testimony  of  his  own  witness,  one 
of  the  attorneys  named  in  this  power,  that  when  he  had  this 
instrument  in  his  possession,  he  had  also  another  power  of 
attorney,  executed  to  the  same  attorneys,  by  both  of  the 
grantors  and  Richard  H.  Morris  (the  latter  of  whom  was 
deadj  and  his  interest  vested  in  the  other  grantees  before  this 
deed  was  executed).  It  is  true,  it  does  not  appear  what  were 
the  contents  of  this  latter  or  joint  power;  but  from  the  man- 
ner in  which  it  is  spoken  of  by  the  witness,  there  would  seem 
to  be  some  probability  that  it  had,  or  was  supposed  to  have, 
reference  to  this  land;  and  this  inference  is  strengthened  by 
the  feot  that,  hj  a  stipulation  between  the  attorneys  of  the  le- 
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Bpective  parties  in  ihe  cause,  it  was  admitted  ^'fhat  the  signa- 
tures to  a  certain  paper  purporting  to  be  a  power  of  attorney 
from  Thomas  Bmerson,  Bichard  H.  Morris,  and  Frederick 
Pettis"  to  the  same  attorneys  ^^are  genuine."  From  the 
nature  of  the  case,  we  should  naturally  infer  that  this  fact 
in  the  stipulation  was  inserted  at  the  instance  and  for  the 
benefit  of  the  defendant  below  (plaintiff  in  error),  as  the  case 
of  the  plaintiff  below  did  not  involve  the  necessity  of  any 
power.  The  inference  is  very  strong,  if  not  conclusive,  that 
this  was  the  same  power  of  attorney  spoken  of  by  the  witness 
Curtis  Emerson  as  being  in  his  possesdon  at  the  same  time 
with  that  from  Thomas  Emerson. 

We  have  already  remarked  that  the  form  of  execution  of  the 
deed,  and  mode  of  reference  to  the  power,  would  naturally 
suggest  the  idea  of  a  single  or  joint  power  of  attorney,  eze^ 
Guted  by  both  grantors,  under  which  the  attorneys  undertook 
and  intended  to  act  in  executing  the  deed,  though  no  such 
instrument  had  been  alluded  to  or  shown  to  exist.  But  with 
the  additional  £EM$t  that  such  an  instrument  was  in  existence, 
and  in  possession  of  the  same  attorney,  at  the  same  time  he 
held  possession  of  the  several  power  from  Thomas  Emerson, 
the  inference  of  an  intention  to  act  under  and  refer  to  the 
joint  instead  of  the  several  power,  becomes  very  strong.  This 
inference,  it  is  true,  might  have  been  weakened,  possibly  over- 
come, by  the  introduction  in  evidence  of  the  joint  power,  if  it 
had  appeared  to  have  no  reference  to  the  land,  or  to  be  so 
entirely  different  in  purpose  that  the  attorneys  could  not 
probably  have  intended  to  refer  to  it  in  the  execution  of  the 
deed,  though  the  mere  fact  of  its  invalidity  as  an  authority  to 
oonvey  the  land  would  not  of  itself  take  away  the  inference; 
because  it  might  have  been  supposed  sufficient,  whether  it 
were  so  or  not  But  the  omission  to  offer  it  in  evidence  when 
its  execution  had  been  admitted,  and  the  deed  had  been  ob- 
jected to  for  want  of  a  joint  power,  is  a  very  significant  fsct, 
and  warranted  the  inference  that,  if  produced,  it  would  have 
increased  the  probability  that  this  was  the  instrument  under 
which  the  deed  was  intended  to  be  executed. 

Should  it  therefore  be  admitted  that  the  several  power  intro- 
duced in  evidence  would  have  authorized  the  execution  of 
this  deed  had  the  attorneys  purported  or  intended  to  act  under 
it,  stiU  that  power  could  not  render  this  deed  valid,  as  they 
did  not  purport,  and  do  not  appear  to  have  intended,  to  act 
onder  it  in  the  execution  of  the  deed;  but  it  is,  to  say  th* 
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least,  much  more  probable  that  they  intended  to  act^  and 
understood  themselyes  to  be  acting  under  another  power  not 
giTen  in  evidence,  and  therefivre  of  no  avail  in  supporting  the 
deed. 

We  think  the  deed  was  properly  excluded,  and  the  judg- 
ment of  the  court  below  should  be  affirmed,  with  costs. 

IfABTm,  C.  J.,  and  MAMNnia,  J.,  concurred. 

Caxfbkll,  J.,  did  not  sit  in  this  casa 


VooM  Ajn>  SumoDoror  or  Powms  oFAsioBraT  to  mO  uid  mb?«j  Isads 
See  Oiwmm  t.  8nM,  77  Am.  Deo.  S30;  Marr  t.  Okm,  80  Id.  000;  DrmmHgki 

Tbat  AcKVOwuawiainr  asd  Bbooibdoio  id  a  power  U  attoney  to  oonri^ 
bad  ere  not  neoemiy  to  render  it  edmiimble  in  evidenoa^  eee  ValmUim  ▼. 
Piper^  88  Am.  Deo.  716. 

Fact  axj>  Soon  ov  Aosvor  Gbsaxbd  axd  Pkovsd  sr  Wbiuvo  j^mm  Qubi- 
TX0K8  0V  Law,  and  ere  properly  decided  bj  Hie  ooort:  Stmhg$  Fimd  Society  r. 
8<ming$  Bamk,  78  Am.  Deo.  890. 

Vaudxtt  or  Dud  uitdke  Powsb  ov  AnoaraT.  —It  ie  a  generel  principle 
of  the  oommon  law,  that  in  order  to  giro  Talidity  to  a  oonTeymoe  of  Uade 
nnder  power  of  attoniey,  the  power  to  oonT^qr  mnst  poeeeee  the  nme  reqni- 
■itee,  and  obeerre  the  nme  iniwnnitiee,  ae  are  neoeMuy  in  a  deed  direoUj 
oonTeying  the  lande:  Clatk  t.  Chraham^  6  Wheat  577;  Jokmm  t.  Dodge,  17 
HL  433»442.  Thneadeed^inordertopeeethel^gU  title  to  lande  intended 
to  be  conTeyed,  mnet  be  onder  leel:  Id.;  IFarrea  t,  Lffudk,  6  Johne.  280; 
Alaoamdtr  t.  PM,  80  MiM.  787;  eo  a  power  of  attoniey,  ondier  which  a  oon- 
Teyanoe  is  made,  must  be  in  writings  end  nrait  be  nnder  leel:  Feobodf  t. 
Hoards  46  HL  242;  Watmm  t.  Shennom,  84  Id.  268;  B^MmfM  t.  BeaU,  8 
Ind.  208;  LMmgtikm  t.  Pern  Iron  Oow,  0  Wend.  622;  Videem  t.  Ofi/lm,  21 
CU.889;  Wheeler  r.  ireimu,UU6.  U;  maoUT.  8iod$,  ^  AU.  S36i  Bow$r. 
Ware,  80  Ga.  278;  Ha^doAr.Dmem,  40  TX.H.  45;  SkmeimT.BaUe^,  40  Tdo. 
60;  IFintonw  T.  6Wea»  76  K.  Y.  202.  And  no  prior  anthcrtty  or  eabeeqnent 
ratifioatiooy  either  written  or  Terbel,  withoat  seel,  would  be  aoffident  to  give 
Talidity  to  an  instroment  as  the  deed  of  the  party:  DmmHghi  t.  PkOpoi,  16 
Oa.  424;  S.  O.,60  Am.  Deo.  738;  andsee  PotetfT.  TSidBer,  21  He.  188;  B.O., 
88  Am.  Deo.  265;  Bhode  t.  Louihain,  8  Blaokf.  418;  SmUh  t.  Didtmmn,  6 
Hnmph.  261.  The  only  reoogniaed  ezoeption  to  the  mle^  that  anthocity  to 
execute  a  deed  mnst  be  by  deed,  is  where  the  ezecntion  by  the  agent  or  at- 
torney is  in  the  preeenoe  and  by  direction  of  the  prino^el;  and  tiiis  excq^ 
tion  arises  from  the  doctrine  that  what  is  done  in  the  preeenoe  and  by  the 
direction  of  another  is  the  act  of  the  latter,  as  nmbh  eo  as  if  done  by  himself 
in  person:  McKa^  t.  Bloodgood,  0  Johns.  285;  Bwnu  t.  L^mde,  6  ADen,  800; 
Wood  T.  Ooodridge,  6  Onsh.  117;  S.  C,  62  Am.  Dea  771;  Videam  t.  Orifim, 
21  CsL  802;  Frott  r.  Deerhig,  21  Me.  166;  King  t.  Xofi^nor,  4  Bam.  k  AdoL 
647;  MuL  Ben^  Ine.  Co.  t.  Brmon,  80  K.  J.  Eq.  108;  compare  WaOaee  t. 
MdCottough,  1  Bich.  Eq.  426;  Bodford  etc  B.  B.  Co.  t.  Shmiek  66  DL  2281 
In  many  of  the  states,  a  power  of  attorney  to  conyey  lands  by  deed  mnst  be 
proTed  or  acknowledged,  and  recorded  like  the  deed  itself:  Monigomerif  t. 
Doriom,  6  K.  H.  260;  Gage  y.  Ooge,  80  Id.  420;  Moore  t.  Farrow,  8  A.  K. 
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lUnh.  41;  CarmUlT.  Du  Vai,  22  Ark.  186;  Du  Voir.  Johmon,  80  Id.  182; 
bat  Mknowledgmg  and  reoording  are  not  required  in  Oeosgia  or  LidiaiiA: 
TmmiT.Bladber^^QtL41S;  MooreT.P€Me(on,l6likd.lSl.  Batitisgud 
to  be  the  loDg-estabUahed  preotioe  in  the  former  itate  to  reoord  powers  of  at- 
torn^ with  the  deeds  made  under  them»  on  the  same  sort  of  proof  ae  thftt  on 
which  the  deeds  are  reoordedy  and  to  let  saoh  powers  of  attorney,  when  thus 
reoordedy  go  in  eridenoe  without  farther  proof  along  with  their  deeds:  Tu^ 
atU  T.  Blaeher,  27  G*.  418;  421.  That  a  written  instnunent^  thoa^  not  in 
teohnioaJ  tormp  may  be  4  good  power  of  attorney  for  the  sale  and  oonT^yaiwe 
of  land*  see  i>M%»  T.  Homdf^,  70  Ala.  414. 

PioiHJoraoii  AXD  PnooF  €f9  PowsB  07  Arobnit.  —A  deed  poiportiug to 
hsTO  been  exeented  by  an  agent  or  attorney  is  inadmissiMe  in  eridenoe  with- 
oat  proof  being  first  made  of  the  agenfs  duly  exeoated  anthority:  Vkham  t. 
Origin,  21  OaL  880.  The  power,  or  an  anthentioated  oopy  of  it,  shoold  be 
produced  in  Sfridence  to  support  the  deed,  in  order  that  it  may  be  seen 
whether  there  was  anthority  for  the  act  to  the  extent  to  which  it  is  per- 
fbrmed:  JSmemm  t.  ProMenee  Hai  Mfg.  Co.,  12  Mass.  240;  iblmofi  t.  Jb- 
ermm,  4  Pick.  160;  McMwrty  t.  Frank,  4  B.  Hon.  41;  MtCmmd  t.  B(fwdr$, 
Id.  882;  WhU€  t.  Sikmar,  18  JohQS.  807;  Ifewman  t.  ChtqmMn,  2  Rand.  08| 
AMrfnge  Fmd  8oe^  r.  8m.  Batik,  86  Bl  St  488;  8.  0.,  78  Am.  Dec  88a 
Bat  the  same  prinoiplss  by  which  deeds  may  be  admitted  in  eyidence^  withonl 
proof  of  their  execntioa,  may  be  applied  to  the  power  under  which  the  deed 
poxports  to  be  exeoated:  Fobnan  t.  Etmermm,  4  Pick.  160^  162.  To  lay  the 
foundation  for  secondary  eridenoe,  the  destruction  or  loos  of  the  instrument 
most  first  be  shown,  or  that  diligent  search  and  inquiry  has  been  made  d 
those  persons  in  whose  custody  the  law  presumes  it  to  be,  after  it  is  shown 
onoe  to  have  existed:  CorMi  ▼.  JadboN,  14  Wend.  610,  627;  Jademm  ▼.  Frisr^ 
16  Johns.  106;  and  seeGfreen  ▼.  CMmoL,  24  Pick.  71. 

OomnBUcnoN  ahd  Kxbuutiow  oy  Fowkb  oy  AnoBirxT. ^Powers  of  at* 
tomey  are,  ordinarily,  subjected  to  a  strict  construction.  The  authori^ 
must  be  strictly  pursued,  otherwise  the  principal  will  not  be  bound:  i?ofiitor 
▼«  BouSkT,  8  Wend.  404;  Sat^ord  ▼.  Hamd^,  28  Id.  260;  BrmUle^  t.  Sontk- 
ernL(feInt.€kk,SSAlm.66i;EquU.LVeAmtr.Soe.r.Poe,S3Ud.28;  Wat- 
tOfiT.  Eopkku,  27  Tex.  637;  compare  Peferv  t.  Fanuworth,  16  Vt.  166;  Wid^kam 
r.  KsMm,  88  Pik  St.  71;  Ba!9.  Fwnd  8oe.  ▼.  Boo.  Bank,  86  Id.  408;  a  0.,  78 
Am.  Dec  880.  And  a  power  of  attorney  executed  Jointly  by  husband  and 
wife  for  the  sale  and  oonTeyanoe  of  all  their  property,  in  which  the  words 
"we,"  "us,"  and  "our"  were  consistently  and  exdusiYely  used,  was  held 
not  to  authoriie  a  sale  and  ocnyeyance  of  property,  the  title  to  which  was  in 
the  husband  alone,  in  the  absence  of  extrinsic  proof  of  the  non-existence  of 
Joint  property;  Dodffe  ▼.  Hopkhu,  14  Wis.  630.  If  two  agents  are  appomted 
by  separato  instruments,  with  equal  authority  to  act  for  the  principal,  the 
rijg^t  is  not  exdushre  in  either,  and  any  act  done  by  either  within  the  scc^ 
of  his  anthority  will  conclude  the  other:  Chuhnum  y.  Olover,  H  HL  600.  But 
if  an  authority  is  given  to  two  or  more  conjointly  to  do  an  act,  all  must  eon* 
our  in  doing  i^  in  order  to  bind  the  principal:  VFooteyT.  2bmpiMM^23Wend. 
824;  BotUna  t.  Phdpa,  6  Minn.  468;  Hairtford  Fire  Im,  Co.  ▼.  wdeooo,  67  HL 
180;  WhUe  y.  Davidson,  8  Md.  160;  compare  Cedar  Bapid$  etc.  B.B.O0.  t. 
Stewart,  25  Iowa,  116.  And  an  agent  or  attorney  who  has  a  mere  authority 
most  execute  it  himself,  and  cannot  delegate  his  authority  to  a  snbagentx 
Lyon  T.  Jerom€,  26  Wend.  485;  MeOormiek  t.  Bueh,  88  Tex.  814;  Stineheomh 
▼.  Matreh,  15  Oratt  202;  Breweter  t.  Hobart,  15  Pick.  808.  Apower  of  at- 
i  be  executed  in  the  name  of  the  person  triio  gires  it    The  agent 
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f  aHotnayii  pat  ia  tii»  plaot  oar  stetd  of  his  priiMipil»  and  ii  toAofc  inldi 
■ami  ^^  T.  Bmummder.  S  Whwit  174»  aot.  And  th«  nk  oonmioDly  laid 
down  li^  that  4  dead  ezaoatad  bj  aa  agont  «r  attoraayt  to  ht  Talid  moat  ba 
mado  In  tho  nama  ol  hia  priadpalx  JIMI  t.  Shmo^  16  Ifaaa.  42;  BrkUeif  ▼. 
Jtfaaii,  S  Ooah.  887;  tho  inatramant  mnat  pniport^  on  its  laoo,  to  ba  tho  aot 
and  daad  of  tho  prino^:  Id.;  SOne^/Md  r.  lAttk.  I  Mo.  281;  Hak  r. 
Woodi^  10  K.  H.  470;  iVaii  t.  8kmkmf  10  Wend.  871;  and  tho  aigning  bj 
an  attonioy  of  tho  namo  ol  hia  priaoipal  to  an  inatramant  onntaining  nothing 
to  indioato  that  it  ia  ezoontod  bj  attomaj»  and  withont  adding  hia  own  aig- 
natoro  aa  andh,  ia  hold  not  to  bo  a  valid  oxoostionx  Wood  ▼.  Ooodridgef  6 
Oiiah.117;  S.O.,62Am.I>ao.771.  Thotanorof  thainatnunantahoiilddoariy 
ahow  that  tho  principal  ia  intended  to  ba  bonnd  therel^y  and  that  tho  agent 
aoti  meraly  aa  his  agent  in  oxoonting  it:  Id.;  and  aoe  Skukfok  ▼.  ArmU,  11 
Mass.  27;  Miee  ▼.  €hm,  22  Pidk.  108;  Fort^  ▼.  Da^,  41  Ma.  882;  Sqt^r. 
Iforrii,  I  Lans.  282;  JgJiyefawrf  t.  Chetwood^  89  Hon,  60S;  604;  Awerp  t. 
Domghertf,  102  Ind.  443;  a  C,  52  Am.  Bap.  680;  Bpktgkm  r.  Sim^oom.  184 
Mass.  169;  8.  0.»  45  Am.  Rap.  814.  In  Maina^  if  a  dood  ia  oxoootsd  bj  an 
agont  or  attorney,  with  aathorify  therefor,  and  it  appears  bj  like  deed  tiia* 
It  waa  tho  intention  d  tho  partiee  to  bind  tho  prineipaly  it  mnat  ber^gHded 
aa  tho  deed  of  tho  principal,  thoa^  aigned  by  the  agent  or  attonwyin  Ua 
own  name:  IfdbUboro  r.  OUtri,  68  Me.  87;  8.  OL,  28  Am.  Bap.  28. 

If  there  be  two  grantors,  and  one  of  them  aots  aa  the  attosasy  in  ht/k  of 
the  other,  he  mnat  snbsoribe  his  name  twioo^  onoe  aa  attosn^infiotfarthe 
r  and  onoe  for  himaelf.    One  signstnre  and  a  ssoond  asal  ii  net  sqpal  ta 

»590d.l89. 
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UO  laonraAii,  lei] 
Dbpootidji  hob  XJwuMwuh  Iwnaan  Aotually  Paid  will  mv  n  Al- 

LOWXD^  in  faforof  debtor,  when  suit  ia  bron^t  on  a  new  aeeorHy  taken 

for  the  prindpal,  and  giren  upon  a  bonajlde  aettlementol  all  the  lormsr 

transaotions  between  tiie  parties. 
Kiw  Ssounnr,  LrcLnDDro  Buu  von  UnjLWiTJL  Unpaid  Ihtebht,  is  sofav 

without  consideration,  and  liable  to  abatement  to  that  extent. 
PLAinnnr  mat  Baoom  Jjmaan  on  Usubious  OoNnuor  uf  io  Hns- 

■8T  LaoAL  Batb  not  prohibited  by  the  statato,  if  sooh  be  the  siptsw 

terms  of  the  contract. 

Thb  opimon  stateB  the  &ct8. 

Walker  and  Kent^  for  the  oomplainant 

Knight  and  Jewnimm^  for  the  defendants. 

By  Court,  Campbell,  J.  This  is  a  bill  filed  to  fbieoloia  a 
mortgage,  and  the  defense  of  nsury  is  set  up.  The  mortgage 
in  controversy  is  for  $549,  and  no  usury  is  alleged  to  have 
exacted  or  agreed  upon  under  it,  but  the  transactions  com* 
plained  of  were  anterior.    It  appears  that  a  loan  of  five  hun* 
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died  dollars  was  made  in  November,  1866,  and  another  of 
three  hundred  dollars  in  April,  1857,  on  both  of  which  unlaw- 
fdl  interest  was  paid.  That  in  July,  1857,  all  the  back  inter- 
est was  paid  up,  and  the  principid  reduced  to  five  hundred 
dollars,  for  which  a  new  mortgage  was  given,  the  old  securities 
being  canceled.  Subsequently,  three  hundred  dollars  of  this 
principal  was  paid  up,  and  unlawful  interest  was  also  paid  in 
moaej  from  time  to  time.  Additional  loans  of  one  hundred 
dollars  and  two  hundred  dollars  were  afterwards  made  in 
1868,  on  which  excessive  interest  was  in  like  manner  paid. 
On  the  18th  of  July,  1859,  this  entire  principal  of  five  hundred 
dollars  remained  unpaid.  The  mortgage  in  controversy  was, 
on  that  occasion,  given  for  $549,  which  was  for  the  principal 
due,  and  for  due-bills  held  by  complainant  for  back  interest. 
The  old  mortgage  was  released,  and  the  new  one  given  on  a 
part  only  of  the  premises  covered  by  that.  Defendant  Stod- 
dard is  the  only  borrower  throughout. 

Theee  are  the  foots  as  we  deduce  them  from  the  pleadings 
and  evidence,  and  are  all  that  we  deem  material  to  dispose  of 
the  case.  There  are  several  matters  in  proof  which  we  have 
not  referred  to,  because  we  do  not  rq;ard  them  as  important. 

The  nxtftgage  in  suit  is  a  new  security,  given  with  its  accom- 
panying note  up(m  a  complete  settlement  of  all  the  former 
transactions.  The  sum  of  five  hundred  dollars  embraced  in 
it  is  money  actually  lent  by  complainant  to  defendant.  It 
includes  no  direct  usury,  because  the  principal  had  never  been 
reduced  or  intended  to  be  reduced;  all  payments  which  had 
been  made  having  been  expressly  made  upon  interest.  It  ap- 
pears that  the  usurious  interest  was  alwajrs  either  paid  in 
money  or  put  in  the  shape  of  separate  due-bills  and  amounts. 
We  do  not  think,  as  to  this  sum  of  five  hundred  dollars,  that 
there  can  be  any  deduction  allowed.  When  parties  have  ac- 
tually paid  the  usurious  interest,  and  then  come  to  a  bona  fide 
settlement,  and  make  new  securities  which  include  notUng 
but  an  actual  loan,  and  are  not  meant  as  mere  evasions,  we  do 
not  think  the  new  contract  can  be  regarded  as  either  usurious 
in  itself,  or  based  on  a  usurious  consideration.  The  statute 
does  not  contemplate  the  recovery  back,  or  allowance  of  un- 
lawful interest  once  paid,  unless  in  a  suit  upon  the  contract 
under  which  it  was  exacted.  A  new  security,  between  the 
same  parties,  embracing  not  only  a  valid  debt,  but  also  a  claim 
for  unpaid  usurious  interest,  would  undoubtedly  be  founded  to 
that  extent  on  a  usurious  consideration,  and  therefore  liable  to 
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abatement.  But  the  abatement  cannot,  we  think,  under  oor 
statute,  go  forther.  The  law  does  not  absolutely  avoid  con- 
tracts for  usury,  and  if  parties  completely  perform  them  they 
are  remediless. 

The  only  question,  therefore,  is  whether  the  sum  of  forty- 
nine  dollars  included  in  the  mortgage  is  a  yalid  indebtedness. 
It  appears  to  have  been  made  up  entirely  from  due-bills  for 
back  interest  As  the  previous  mortgage  for  five  hundred  dol- 
lars called  for  ten  per  cent  on  its  face,  and  as  the  parties  seem 
to  have  oonsidered,  although  erroneously,  that  the  three  hun- 
dred dollars  last  loaned  were  secured  by  it,  there  was  no  inter- 
est which  could  be  embraced  in  these  due-bills,  except  the 
excess  beyond  ten  per  cent.  This  excess  was  not  lawfully 
recoverable,  and  did  not,  therefore,  make  a  valid  oonsideratioii 
for  the  new  securities.    It  must  therefore  be  deducted. 

It  is  claimed  by  the  defendants  that  where  usuiy  is  taken, 
the  interest  lawfully  recoverable  cannot  exceed  seven  per  cent^ 
although  ten  per  cent  may  be  legally  bargained  for  in  other 


The  statute  allows  only  a  deduction  of  that  which  exceeds 
what  might  be  legally  bargained  for.  Nothing  is  usuiy  unlesp 
it  exceeds  ten  per  cent,  and  nothing  but  usury  can  be  ccmsid- 
ered  in  reducing  the  judgment;  or  to  speak  more  correctly, 
the  plaintiff  may  always  recover  interest  up  to  the  highest 
legal  rate  not  prohibited  by  the  statute,  if  such  are  the  express 
terms  of  the  contract. 

The  decree  must  be  so  modified  as  to  credit  the  defendants 
with  forty-nine  dollars,  and  interest  at  ten  per  cent  from  the 
date  of  the  mortgage.  They  are  also  entitled  to  the  costs  d 
this  court)  but  not  of  the  court  bdow. 

The  other  justioes  concurred. 


AonoN  TO  Eboovbb  MomiT Pato  am  Usvbtx  Dmri$r.  Oanr,  06  Am.  Dm. 
S98,  note;  Battghery.  ^ebom  52ld.  702,  note;  mckoUr.  BeUom,  54  IdL86| 
Botk  Bwtr  Ba$ik  ▼.  Sherwood,  78  Id.  660. 

NxooTiABLB  Pafbs,  WHIN  UsuBious  Off  lifGEFTiovx  CWb  ▼•  Omtet,  fli 
Am.  Dm.  113»  and  note;  Ajfer  y.  TUden,  TJ  IcL  SSB. 

If  Usubious  Noib  is  Oxyxzr  iob  Vaijd  Prs-ixibiiho  Dm,  it  wfll  not 
oanoel  tho  pre-exitting  debt:  Parher  ▼.  Ocmtim^  44  Am.  Dee.  S88. 

BznofT  or  Rhjxf  uton  Usubious  ConTBAor:  Baugker  t.  Neimn,  fiS  Am. 
Deo.  694;  Zeiglery.  ScoM,  64  Id.  896. 

EbasaatcB  aw  Oobbuft  Imtbut  to  t»ke  more  than  the  Isw  aUowi  lor  itm 
nee  of  money  k  nBoomiry  to oonetitnte  nmys  CkmdUT.  BakMrn,  78  Am.  DOik 
187,  endnote. 
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Tbb  FsnroEPM.  OAn  n  orxd  to  the  point  that  usitfy  in  a  oontraet^  if  noi 
oontainftd  in  a  inbwqiMnt  ono  aa  an  integral  part^  will  aflbrd  no  groond  for 
partial  defense  to  an  aetion  upon  the  latter,  either  by  way  ol  payment,  or  of 
redaction  of  the  amount  for  which  judgment  may  be  rendered,  in  OolUn$  Iron 
Co.  V.  Burhctm^  10  Mich.  280;  Gerlamgh  t.  Basaeti,  20  Wis.  078;  it  is  cited  to 
the  pomt  that  where,  in  a  new  security,  a  sum  is  included  for  unlawful  unpaid 
interest^  the  security  to  the  extent  of  such  unlawful  interest  is  without  con- 
nderation,  aud  to  such  extent  liable  to  abatementi  in  Qardnetr,  MaUeton,  88 
ICich.  203;  and  is  cited  to  the  point  that  the  statutory  requirement  that  stipu- 
laticiis  for  ten  per  cent  interest  shall  be  in  writing  does  not  apply  iHiere  the 
contract  dearly  expresses  the  sum  to  be  paid,  in  Comarom  t.  Merf^hamiii  etc 
AflNi^  87  Id.  244. 


( 


Mahbb  v.  Peoplb. 

[10  MiOBXGAir,  213.] 
AOXUAJs  ISTMKT  TO  KZLL   MUST  BB  Foum)^  DT  PBOnODTXON   lOK  AsSAITIff 

WETS  ImsMT  TO  MuBDKB,  and  that  under  droumstances  which  would 
make  the  killing  murder. 

MaLSOM  AlOBBTHOUOBT  AND  AOT  07  KiLLINO  ASM  ESSBKTIAL  LrOBKDDEMTI 

IN  OfTKNBB  07  M0RDSB,  and  the  presumption  of  innooence  applies  equally 
to  them  both,  hence  the  burden  of  proo^  as  to  each,  rests  equally  upon 
the  prosecution. 

Lboal  Import  ot  Tbkm  ''Malzob  AiOBxrHonoHr"  is  iob  Ooubt  to  Dbvinb; 
but  the  question  whether  it  existed  or  not^  in  the  particular  instance^  is 
one  of  fact  for  the  jury. 

Otrnsb  n  Manslauohtsb  onlt,  and  not  Mobdib,  if  the  homicide  though 
intentional,  be  committed  under  the  influence  of  passion,  or  in  heat  of 
blood,  and  ia  the  result  of  the  tempwary  excitement  by  which  the  con- 
trol of  reason  was  disturbed,  rather  than  of  any  wickedness  of  heart  or 
emelty  or  recklessness  of  disposition. 

To  Bmdvom  OmNSK  ibom  Mubdxr  to  Gkadb  ow  Manblauohtib,  the 
reason  should,  at  the  time  of  the  act,  be  disturbed  or  obscured  by  pas- 
sion to  an  extent  which  might  render  ordinary  men,  d  fair  average 
disposition,  liable  to  act  rashly  or  without  due  deliberation  or  refleotion, 
and  from  passion  rather  than  judgment. 

What  is  Rbasonablb  ob  Adbquatb  Pbovooation  iob  Such  Statb  oi 
liiND  as  should  give  to  a  homicide  committed  under  its  influence  the 
character  of  manslaughter,  is  a  question  of  imct  for  the  determination 
of  the  jury. 

QoarnoN  whbthxb  Bjusonablb  Timb  had  igr.APggn  voB  Passion  to  Ck>0L, 
and  reason  to  resume  its  control,  is  one  of  fact  for  the  jury,  depending 
upon  all  the  droumstances  of  the  particular  case. 

Statdixnt  ot  Pbisonbr  in  Criminal  Casb  is  vob  Considbbation  oi 
JuBT,  who  may  giye  it  such  credit,  in  whole  or  in  part,  as  under  all  th€ 
drcumstanoes  they  may  deem  it  entitied  to. 

Oiatbmbnt  ot  Bvidbnob  Proposed  and  Offbbsd  bt  Dbibndant,  on  trial 
of  indictment  for  assault  with  intent  to  murder,  hdd  to  Iiaye  been  erro< 
neously  rejected  in  this  case.     Manning,  J.,  dissenting. 

The  opinion  sufficiently  states  the  case. 
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Buel  nnd  Trowbridge^  for  the  plaintiff  in  ernv. 
C.  UpBOfij  aMamey^eneralj  for  the  people. 

By  Court)  Chbistiai^ct,  J.  The  prisoner  was  charged  with 
an  assault  with  intent  to  kill  and  murder  one  Patrick  Hunt. 
The  evidence  on  the  part  of  the  prosecution  was  that  the  pris- 
oner entered  the  saloon  of  one  Michael  Foley,  in  the  village  of 
Houghton,  where  said  Hunt  was  standing  with  several  other 
persons;  that  prisoner  entered  through  a  back  door  and  by  a 
back  way  leading  to  it,  in  his  shirt  sleeves,  in  a  state  of  great 
perspiration,  and  appearing  to  be  excited;  and  on  being  asked 
if  he  had  been  at  work,  said  he  had  been  across  the  lake;  that 
on  entering  the  saloon,  he  immediately  passed  nearly  through 
it  to  where  said  Hunt  was  standing,  and  on  his  way  towards 
Hunt  said  something,  but  it  did  not  appear  what,  or  to  whom; 
that  as  soon  as  the  prisoner  came  up  to  where  Hunt  was  stand- 
kig,  he  fired  a  pistol  at  Hunt,  the  charge  of  which  took  efieci 
upcm  the  head  of  Hunt,  in  and  through  the  left  ear,  causing  a 
severe  wound  thereon;  by  reason  of  which  Hunt,  in  a  few 
moments,  fell  to  the  floor,  was  partially  deprived  of  his  sense 
of  hearing  in  that  ear,  and  received  a  severe  shock  to  his  sys- 
tem, which  caused  him  to  be  confined  to  his  bed  for  about  a 
week,  under  the  care  of  a  physician;  that  immediately  after 
the  firing  of  the  pistol,  prisoner  left  the  saloon,  nothing  being 
said  by  Hunt  or  the  prisoner.  It  did  not  appear  how,  or  with 
what,  the  pistol  was  loaded.  The  prisoner  offered  evidence 
tending  to  show  an  adulterous  intercourse  between  his  wife 
and  Hunt  on  the  morning  of  the  assault,  and  within  less  than 
half  an  hour  previous;  that  the  prisoner  saw  them  going  into 
the  woods  together  about  half  an  hour  before  the  assault;  that 
on  their  coming  out  of  the  woods,  the  prisoner  followed  them 
immediately  (evidence  having  already  been  given  that  prisoner 
had  followed  them  to  the  woods);  that  on  their  coming  out  of  the 
woods,  the  prisoner  followed  them,  and  went  after  said  Hunt 
into  the  saloon,  where,  on  his  arrival,  the  assault  was  committed; 
that  the  prisoner  on  his  way  to  the  saloon,  a  few  minutes  be- 
fore entering  it,  was  met  by  a  Mend,  who  informed  him  that 
Hunt  and  the  prisoner's  wife  had  had  sexual  intercourse  the 
day  before  in  the  woods.  This  evidence  was  rejected  by  the 
court,  and  the  prisoner  excepted.  Was  the  evidence  properly 
rejected?  This  is  the  main  question  in  the  case,  and  its  decis- 
ion must  depend  upon  the  question  whether  the  proposed  evi- 
dence would  have  tended  to  rednc«  the  killing — had  death 
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ensued — firom  murder  to  mancilaiigfatery  or  rather  to  have 
given  it  the  character  of  manslaaghter  instead  of  murder?  If 
the  homicide — in  case  death  had  ensued — would  have  been 
but  manslaughter,  then  defendant  could  not  be  guilty  of  the 
assault  with  intent  to  murder,  but  only  of  a  simple  assault 
and  battery.  The  question,  therefore,  involves  essentially  the 
same  principles  as  where  evidence  is  offered  for  a  similar  pur- 
pose in  a  prosecution  for  murder;  except  that,  in  some  cases 
of  murder,  an  actual  intention  to  kill  need  not  exist;  but  in  a 
prosecution  for  an  assault  with  intent  to  murder,  the  actual, 
intention  to  kill  must  be  found,  and  that  under  circumstances 
which  would  make  the  killing  murder. 

Homicide,  or  the  mere  killing  of  one  person  by  another, 
does  not,  of  itself,  constitute  murder;  it  may  be  murder,  or 
manslaughter,  or  excusable  or  justifiable  homicide,  and  there- 
fore entirely  innocent,  according  to  the  drcumstances,  or  the 
disposition  or  state  of  mind  or  purpose  which  induced  the  act 
It  is  not,  therefore,  the  act  which  constitutes  the  offense,  or 
ietermines  its  character;  but  the  juo  animoj  the  disposition, 
or  state  of  mind,  with  which  it  is  done.  Aetu$  non  facit  rewn 
wiri  mens  rit  rea:  People  v.  Pondy  8  Mich.  160. 

To  give  the  homicide  the  legal  character  of  murder,  all  the 
authorities  agree  that  it  must  have  been  perpetrated  with 
malice  prepense  or  aforethought.  This  malice  is  just  as  essen- 
tial an  ingredient  of  the  offense  its  the  act  which  causes  the 
death;  without  the  concurrence  of  both,  the  crime  cannot 
exist;  and  as  every  man  is  presumed  innocent  of  the  offense 
with  which  he  is  charged  till  he  is  proved  to  be  guilty,  this 
presumption  must  apply  equally  to  both  ingredients  of  the 
offense, — to  the  malice  as  well  as  to  the  killing.  Hencct 
though  the  principle  seems  to  have  been  sometimes  overlooked, 
the  burden  of  proof,  as  to  each,  rests  equally  upon  the  prosecu* 
tion,  though  the  one  may  admit  and  require  more  direct  proof 
than  the  other;  malice,  in  most  cases,  not  being  susceptible 
of  direct  proof,  but  to  be  established  by  inferences  more  or  less 
strong,  to  be  drawn  from  the  facts  and  circumstances  connected 
with  the  killing,  and  which  indicate  the  disposition  or  state  of 
mind  with  which  it  was  done.  It  is  for  the  court  to  define 
the  legal  import  of  the  term,  '^  malice  aforethought,"  or  in 
other  words,  Uiat  state  or  disposition  of  mind  which  constitutes 
it;  but  the  question  whether  it  existed  or  not,  in  the  particular 
instance,  would,  upon  principle,  seem  to  be  as  clearly  a  ques- 
tion of  fact  for  the  jury  as  any  other  fact  in  the  cause,  and 
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that  ihey  most  give  such  weight  to  the  Tarions  bets  and  cir- 
cumstances accompanying  the  act,  or  in  any  way  bearing  upon 
the  question,  as  in  their  judgment  they  deserye;  and  that  the 
court  have  no  right  to  withdraw  the  question  from  the  jury  by 
assuming  to  draw  the  proper  inferences  from  the  whole,  or  any 
part  of  the  facts  proved,  as  presumption  of  law.  If  courts 
could  do  this,  juries  might  be  required  to  find  the  fact  of 
malice  where  they  were  satisfied,  from  the  whole  evidence,  it 
did  not  exist  I  do  not  here  speak  of  those  cases  in  which  the 
death  is  caused  in  the  attempt  to  commit  some  other  ofienva, 
or  in  illegal  resistance  to  public  officers,  or  other  classes  ijt 
oases  which  may  xpst  upon  peculiar  grounds  of  public  policy, 
and  which  may  or  may  not  form  an  exception;  but  of  ordinary 
cases,  such  as  this  ifould  have  been  had  death  ensued.  It  is 
not  necessary  here  to  enumerate  all  the  elements  which  enter 
into  the  legal  definition  of  malice  aforethought.  It  is  sufficient 
to  say  that,  within  the  principle  of  all  the  recognised  definition^, 
the  homicide  must,  in  all  ordinary  cases,  have  been  committed 
with  some  degree  of  coolness  and  deliberation,  or  at  least 
under  circumstances  in  which  ordinary  men,  or  the  average  of 
men  recognized  as  peaceable  citisens,  would  not  be  liable  to 
have  their  reason  clouded  or  obscured  by  passion;  and  the  act 
must  be  prompted  by  or  the  circumstances  indicate  that  it 
sprung  from  a  wicked,  depraved,  or  malignant  mind, — a  mind 
which,  even  in  its  habitual  condition  and  when  excited  by  no 
provocation  which  would  be  liable  to  give  undue  control  to 
passion  in  ordinary  men,  is  cruel,  wanton,  or  malignant,  reck- 
less of  human  life,  or  regardless  of  social  duty. 

But  if  the  act  of  killing,  though  intentional,  be  coomiitted 
under  the  influence  of  passion  or  in  heat  of  blood,  produced 
by  an  adequate  or  reasonable  provocation,  and  before  a  reason* 
able  time  has  elapsed  for  the  blood  to  cool  and  reason  to 
resume  its  habitual  control,  and  is  the  result  of  the  temporary 
excitement,  by  which  the  control  of  reason  was  disturbed, 
rather  than  of  any  wickedness  of  heart  or  cruelty  or  reckless* 
ness  of  disposition, — then  the  law,  out  of  indulgence  to  the 
frailty  of  human  nature,  or  rather,  in  recognition  of  the  laws 
upon  which  human  nature  is  constituted,  very  properly  regards 
the  offense  as  of  a  less  heinous  character  than  murder,  and 
gives  it  the' designation  of  manslaughter. 

To  what  extent  the  passions  must  be  aroused  and  the  do- 
minion of  reason  disturbed  to  reduce  the  offense  from  murder 
to  manslaughter,  the  cases  are  by  no  means  agreed;  and  any 
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role  which  ahould  embrace  all  the  cases  that  ha^e  been  de- 
cided in  reference  to  this  point  would  come  Tcry  near  obliter- 
atingy  if  it  did  not  entirely  obliterate,  all  distinction  between 
murder  and  manslaughter  in  such  cases.  We  most  therefore 
endeavor  to  discover  the  principle  upon  which  the  question  is 
to  be  determined.  It  will  not  do  to  hold  that  reason  should 
be  entirely  dethroned  or  overpowered  by  passion  so  as  to  de- 
stroy intelligent  volition:  8taU  v.  HiUj  4  Dev.  &  B.  491;  HaOe 
V.  State,  1  Swan,  248;  Young  v.  StaU,  11  Humph.  200.  Such 
a  degree  of  mental  disturbance  would  be  equivalent  to  utter 
insanity,  and  if  the  result  of  adequate  provocation,  would 
render  the  perpetrator  morally  innocent.  But  the  law  regards 
manslaughter  as  a  high  grade  of  ofifense, — as  a  felony.  On 
principle,  therefore,  the  extent  to  which  the  passions  are  re- 
quired to  be  aroused  and  reason  obscured  must  be  consider* 
ably  short  of  this,  and  never  beyond  that  degree  within  which 
ordinary  men  have  the  power,  and  are  therefore  morally  as 
well  as  legally  bound  to  restrain  their  passions.  It  is  only  on 
the  idea  of  a  violation  of  this  clear  duty  that  the  act  can  be 
heldcriminaL  There  are  many  cases  to  be  found  in  the  books 
in  which  this  consideration,  plain  as  it  would  seem  to  be  in 
principle,  appears  to  have  been  in  a  great  measure  overlooked, 
and  a  course  of  reasoning  adopted  which  could  only  be  justi- 
fied on  the  supposition  that  the  question  was  between  murdef 
and  excusable  homicide. 

The  principle  involved  in  the  question,  and  which  I  think 
dearly  dedudble  from  the  majority  of  well-considered  cases, 
would  seem  to  suggest  as  the  true  general  rule  that  reason 
should,  at  the  time  of  the  act,  be  disturbed  or  obscured  by 
passion  to  an  extent  which  might  render  ordinary  men,  of  Mr 
average  disposition,  liable  to  act  rashly  or  without  due  delib- 
eration or  reflection,  and  from  passion  rather  than  judgment. 

To  the  question,  What  shall  be  considered  in  law  a  reason- 
able  or  adequate  provocation  for  such  a  state  of  mind,  so  as  fo 
give  to  a  homicide,  committed  under  its  influence,  the  char- 
acter of  manslaughter?  on  principle,  the  answer,  as  a  general 
rule,  must  be  anything  the  natural  tendency  of  which  would 
be  to  produce  such  a  state  of  mind  in  ordinary  men,  and 
which  the  jury  are  satisfied  did  produce  it  in  the  case  before 
them, — not  such  a  provocation  as  must,  by  the  laws  of  the 
human  mind,  produce  such  an  efiect  with  the  certainty  that 
physical  effects  follow  from  physical  causes;  for  then  the  indi- 
vidual could  hardly  be  held  momllj  accountable.  Nor  on 
Ax.  Daa  Vol.  LXXXI-W 
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the  aiber  hand,  must  the  provocation^  in  every  oaaOf  be  held 
Bofficient  or  reasonable,  because  snch  a  state  of  excitement 
has  followed  from  it;  for  then  by  habitual  and  longHxmtmued 
indulgence  of  evil  passions  a  bad  man  might  acquire  a  daim 
to  mitigation  which  would  not  be  available  to  better  men,  and 
on  account  of  that  very  wickedness  of  heart  which  in  itself 
constitutes  an  agg^vation  both  in  morals  and  in  law. 

In  determining  whether  the  provocation  is  sufficient  or 
reascmable,  ordinary  human  nature,  or  the  average  of  men 
recognized  as  men  of  fair  average  mind  and  disposition,  should 
be  taken  as  the  standard, — unless,  indeed,  the  person  whose 
guilt  is  in  question  be  shown  to  have  some  peculiar  weakness 
of  mind  or  infirmity  of  temper,  not  arising  from  wickedness  oi 
heart  or  cruelty  of  disposition. 

It  is  doubtleiBS,  in  one  sense,  the  province  of  the  court  to  de- 
fine what  in  law  will  constitute  a  reasonable  or  adequate 
provocation,  but  not,  I  think,  in  ordinary  cases  to  determine 
whether  the  provocation  proved  in  the  particular  case  is  suffi- 
cient or  reasonable.  This  is  essentially  a  question  of  fact, 
and  to  be  decided  with  reference  to  the  peculiar  facts  of  each 
particular  case.  As  a  general  rule,  the  court,  after  informing 
the  jury  to  what  extent  the  passions  must  be  aroused  and  rea- 
son obscured  to  render  the  homidde  manslaughter,  should  in^ 
form  them  that  the  provocation  must  be  one,  the  tendency  of 
which  would  be  to  produce  such  a  degree  of  excitement  and 
disturbance  in  the  minds  of  ordinary  men;  and  if  they  should 
find  such  provocation  from  the  hcts  proved,  and  should  further 
find  that  it  did  produce  that  effect  in  tbe  particular  instance, 
and  that  the  homicide  was  the  result  of  such  provocation,  it 
would  give  it  the  character  of  manslaughter.  Besides,  the 
consideration  that  the  question  is  essentially  one  of  fact,  jurors, 
from  the  mode  of  their  selection,  coming  from  the  various 
classes  and  occupations  of  society,  and  conversant  with  the 
practical  affSedrs  of  life,  are,  in  my  opinion,  much  better  quali- 
fied to  judge  of  the  sufficiency  and  tendency  of  a  given  provo- 
cation, and  much  more  likely  to  fix,  with  some  degree  of 
accuracy,  the  standard  of  what  constitutes  the  average  of  or^ 
dinary  human  nature  than  the  judge,  whose  habits  and  course 
of  life  give  him  much  less  experience  of  the  workings  of  pas- 
tion  in  the  actual  confiicts  of  life. 

The  judge,  it  is  true,  must  to  some  extent  assume  to  decide 
upon  the  sufficiency  of  the  alleged  provocation,  when  the  ques- 
tion arises  upon  the  admission  of  testimony;  and  when  it  is 
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80  clear  as  to  admit  of  no  reasonable  doubt  npon  any  theory 
that  the  alleged  provocation  could  not  have  had  any  tendency 
to  produce  such  state  of  mind  in  ordinary  men,  he  may  prop- 
erly exclude  the  evidence;  but  if  the  alleged  provocation  be 
such  as  to  admit  of  any  reasonable  doubt,  whether  it  might 
not  have  had  such  tendency,  it  is  much  safer,  I  think,  and 
more  in  accordance  with  principle,  to  let  the  evidence  go  to 
the  jury,  under  the  proper  instructions.  As  already  inti- 
mated,  the  question  of  the  reasonableness  or  adequacy  of 
the  provocation  must  depend  upon  the  facts  of  each  par- 
ticular case.  That  can,  with  no  propriety,  be  called  a  rule 
(or  a  question)  of  law  which  must  vary  with  and  depend  upon 
the  almost  infinite  variety  of  facts  presented  by  the  various 
cases  as  they  arise:  See  Stark.  Ev.,  Am.  ed.  1860,  pp.  676-680. 
The  law  cannot,  with  justice,  assume,  by  the  light  of  past  de- 
cisions, to  catalogue  all  the  various  facts  and  combinations  of 
fitcts  which  shall  be  held  to  constitute  reasonable  or  adequate 
provocation.  Scarcely  two  past  cases  can  be  found  which  are 
identical  in  all  their  circumstances;  and  there  is  no  reason  to 
hope  for  greater  uniformity  in  future.  Provocations  will  be 
given  without  reference  to  any  previous  model,  and  the  pas- 
sions they  excite  will  not  consult  the  precedents. 

The  same  principles  which  govern,  as  to  the  extent  to  which 
the  passions  must  be  excited  and  reason  disturbed,  apply  with 
equal  force  to  the  time  during  which  its  continuance  may  be 
recognized  as  a  ground  for  mitigating  the  homicide  to  the 
degree  of  manslaughter,  or  in  other  words,  to  the  question  of 
cooling  time.  This,  like  the  provocation  itself,  must  depend 
upon  the  nature  of  man  and  the  laws  of  the  human  mind,  as 
well  as  upon  the  nature  and  circumstances  of  the  provocation, 
the  extent  to  which  the  passions  have  been  aroused,  and  the 
fjEu^  whether  the  injury  inflicted  by  the  provocation  is  more  or 
lees  permanent  or  irreparable.  The  passion  excited  by  a  blow 
received  in  a  sudden  quarrel,  though  perhaps  equally  violent 
for  the  moment,  would  be  likely  much  sooner  to  subside  than 
if  aroused  by  a  rape  committed  upon  a  sister  or  a  daughter, 
or  the  discovery  of  an  adulterous  intercourse  with  a  wife;  and 
no  two  cases  of  the  latter  kind  would  be  likely  to  be  identical 
in  all  their  circumstances  of  provocation.  No  precise  time, 
therefore,  in  hours  or  minutes,  can  be  laid  down  by  the  court 
as  a  rule  of  law,  within  which  the  passions  must  be  held  to 
have  subsided  and  reason  to  have  resumed  its  control,  without 
setting  at  defiance  the  laws  of  man's  nature  and  ignoring  the 
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Terj  prinoiple  <m  which  piovooation  and  passioQ  are  allowed 
to  be  shown  at  all  in  mitigation  of  the  offense.  The  question 
is  one  of  reasonable  time,  depending  npon  all  the  circmn- 
stanoes  of  the  particular  case;  and  where  the  law  has  not 
defined,  and  cannot,  without  gross  injustice,  define  the  precise 
time  which  shall  be  deemed  reasonable,  as  it  has  with  respect 
to  notice  of  the  dishonor  of  commercial  paper.  In  such  case, 
where  the  law  has  defined  what  shall  be  reasonable  time,  the 
question  of  such  reasonable  time,  the  fiEU^  being  found  by  the 
jury,  is  one  of  law  for  the  court;  but  in  all  other  cases  it  is  a 
question  cHacitar  the  jtiry;  and  the  court  cannot  take  it  from 
the  jury  by  assuming  to  decide  it  as  a  question  of  law  without 
confounding  the  respectiye  provinces  of  the  court  and  jury: 
Stark.  Ey.,  ed.  of  1860, 768,  769,  774, 775.  InRezv.  Hayward, 
6  Car.  A  P.  157,  and  Rex  v.  Xynefc,  5  Id.  334,  this  question 
of  reasonable  cooling  time  was  expressly  held  to  be  a  ques- 
tion of  fact  for  the  jury.  And  see  Wharton's  Crim.  Law,  4th 
ed.,  sec.  990,  and  cases  cited.  I  am  aware  there  are  many 
cases  in  which  it  has  been  held  a  question  of  law;  but  I  can 
see  no  principle  on  which  such  a  rule  can  rest.  The  court 
should,  I  think,  define  to  the  jury  the  principles  upon  which 
the  question  is  to  be  decided,  and  leaye  them  to  determine 
whether  the  time  was  reasonable  under  all  the  drcumstances 
of  the  particular  case.  I  do  not  mean  to  say  that  the  time 
may  not  be  so  great  as  to  enable  the  court  to  determine  that  it 
is  sufficient  for  the  passion  to  have  cooled,  or  so  to  instruct  the 
jury,  without  error;  but  the  case  should  be  very  dear.  And 
in  cases  of  applications  for  a  new  trial,  depending  upon  the 
discretion  of  the  court,  the  question  may  very  properly  be  con- 
sidered by  the  court. 

It  remains  only  to  apply  these  principles  to  the  present  case. 
The  proposed  evidence,  in  connection  with  what  had  already 
been  given,  would  have  tended  strongly  to  show  the  commis- 
sion of  adultery  by  Hunt  with  the  prisoner's  wife,  within  half 
an  hour  before  the  assault;  that  the  prisoner  saw  them  going 
to  the  woods  together,  under  circumstonces  calculated  strongly 
to  impress  upon  his  mind  the  belief  of  the  adulterous  purpose; 
that  he  followed  after  them  to  the  woods;  that  Hunt  and  the 
prisoner's  wife  were,  not  long  after,  seen  coming  from  the  woods, 
and  that  the  prisoner  followed  them,  and  went  in  hot  pursuit 
after  Hunt  to  the  saloon,  and  was  informed  by  a  friend  on  the 
way  that  they  had  committed  adultery  the  day  before  in  the 
woods.    I  cannot  resist  the  conviction  that  this  would  have 
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been  soffioient  evidence  of  provocation  to  go  to  the  jniy,  and 
from  which,  when  taken  in  connection  with  the  excitement  and 
^great  perspiration"  exhibited  on  entering  the  saloon,  the 
hasty  manner  in  which  he  approached  and  fired  the  pistol  at 
Hnnty  it  would  have  been  competent  for  the  jury  to  find  that 
the  act  was  committed  in  consequence  of  the  passion  excited 
by  the  provocation,  and  in  a  state  of  mind  which,  within  the 
principle  already  explained,  would  have  given  to  the  homi- 
cide, had  death  ensued,  the  character  of  manslaughter  only. 
In  holding  otherwise,  the  court  below  was  doubtless  guided  by 
those  cases  in  which  courts  have  arbitrarily  assumed  to  take 
the  question  from  the  jury,  and  to  decide  upon  the  fiocts  or 
some  particular  tad  of  the  case,  whether  a  sufficient  provoca- 
tion had  been  shown,  and  what  was  a  reasonable  time  Ibr 
oooling. 

But  there  is  still  a  fturther  reason  why  the  evidenoe  should 
have  been  admitted.  No  other  cause  being  shown  for  the 
assault,  the  proposed  evidence,  if  given,  could  have  left  no 
reasonable  doubt  that  it  was,  in  fSetct,  committed  inconsequence 
of  the  alleged  provocation,  whether  sufficient  or  not;  and  all 
the  facts  constituting  the  provocation,  or  which  led  to  the 
assault,  being  thus  closely  connected,  and  following  each  other 
in  quick  succession,  and  the  assault  itself  in  which  they  re- 
sulted, constituted  together  but  one  entire  transaction.  The 
drcumstanoes  which,  in  fact,  led  to  the  assault,  were  a  part  ol 
the  ret  gettm^  which  the  jury  were  entitied  to  have  before  them 
to  show  what  was  the  real  nature  of  the  act,  the  qw>  animo^ 
state  of  mind,  and  intention  with  which  it  was  done.  The 
object  of  the  trial  should  be  to  show  the  real  nature  of  the 
whole  transaction,  whether  its  tendency  may  be  to  establish 
guilt  or  innocence;  but  until  the  whole  is  shown  which  might 
have  any  bearing  one  way  or  the  other,  its  tendency  to  estab- 
lish the  one  or  the  other  cannot  be  known.  Any  inference 
drawn  from  a  detached  part  of  one  entire  transaction  may  be 
entirely  false.  And  for  myself,  I  am  inclined  to  the  opinion 
that  all  the  feicts  constituting  the  rea  gestXy  so  far  as  the  prose- 
cuting counsel  is  informed  of,  and  has  the  means  of  proving 
them,  should,  on  principle  and  in  fairness  to  the  prisoner,  be 
laid  before  the  jury  by  the  prosecution.  They  naturally  con- 
stitute the  prosecutoi^s  case.  And  whenever  it  may  appear 
evident  to  the  court  that  but  a  part  of  the  facts,  or  a  single 
fact,  has  been  designedly  selected  by  the  prosecution  from  the 
series  constituting  the  res  gestm^  or  entire  transaction,  and  thai 
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the  evidence  of  the  others  is  within  the  power  of  the  prosecn- 
tor,  it  would,  I  think,  be  the  duty  of  the  court  to  require  the 
proeecutor  to  show  the  transaction  as  a  whole:  See,  by  analogy, 
Segina  ▼.  Holden^  8  Car.  db  P.  606 ;  Regina  y.  Straner^  1  Car.  A  K. 
650;  Regina  ▼.  Chapman,  8  Car.  A  P.  659;  Regina  y.  Orchardy 
Id^  note;  Boecoe's  Crim.  Ey.  164.  Until  this  should  be  done, 
it  is  difficult  to  see  how  any  legitimate  inference  of  guilt,  or  of 
the  degree  of  the  offense,  can  be  drawn;  as  every  reasonable 
hypothesis  of  innocence,  or  a  lower  degree  of  guilt,  is  not,  it 
seems  to  me,  excluded.  Criminal  prosecutions  do  not  stand 
on  the  same  ground,  in  this  respect,  as  civil  cases.  In  the 
latter  no  such  presumption  is  to  be  overcome;  nor  is  it  neces- 
sary to  exclude  every  other  hypothesis  than  the  one  sought  to 
be  established:  3  Greenl.  Ev.,  sec.  29.  But  however  this  may 
be,  it  was  clearly  competent  for  the  defendant  to  show  the  rest 
of  the  transaction,  whether  known  to  the  prosecution  or  not. 
I  think,  therefore,  for  the  several  reasons  stated,  the  evidence 
offered  was  erroneously  rejected. 

After  the  evidence  was  closed,  the  prisoner  was  called  by 
his  counsel  to  make  a  statement  under  the  statute.  This 
statement  went  strongly  to  corroborate  the  facts  offered  to  be 
shown  by  the  evidence  rejected.  The  prisoner's  counsel  re- 
quested the  court  to  charge  that  the  prisoner's  statement  was 
for  the  consideration  of  the  jury;  that  they  should  receive  it 
as  evidence  in  the  cause,  and  give  it  such  credit  as,  under  the 
circumstances,  they  believed  it  entitled  to;  which  the  court 
reftised,  and  the  prisoner's  counsel  excepted.  But  the  court, 
in  this  connection,  did  charge  that  the  statement  could  not 
be  received  in  relation  to  matters  of  defense  excluded  by  the 
court,  the  conduct  of  Hunt  and  the  prisoner's  wife;  but  that 
where  there  were  facts  and  circumstances  in  relation  to  the 
commission  of  the  offense,  the  jury  might  consider  the  prison- 
er's statement  in  considering  the  evidence,  and  give  it  such 
weight  as  they  thought  proper. 

The  only  substantial  error  of  the  court,  in  relation  to  this 
'^  statement,"  is  that  which  grew  out  of  the  exclusion  of  the 
evidence,  and  was  the  natural  consequence  of  that  error.  All 
he  intended  to  say  was  that  the  statement  might  be  considered 
by  the  jury  so  (slt  only  as  it  had  any  bearing  upon  the  case; 
but  that  so  far  as  it  related  to  the  conduct  of  Hunt  and  the 
prisoner's  wife,  it  had  no  such  bearing.  It  was  thus  far 
erroneous;  but  in  other  respects  substantially  correct.  It  is  of 
little  consequence  whether  the  statement  be  called  evidence, 
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or  by  some  other  name.  It  ie  not  evidence  within  the  ordinary 
acceptation  of  that  term,  because  not  given  under  the  sanction 
of  an  oath,  nor  is  the  prisoner  liable  for  perjury  or  to  any  other 
penalty,  if  it  be  false;  nor  can  a  full  cross-examination  be  en- 
forced. Yet  it  is  clear  the  jury  have  a  right  to  give  it  such 
tsredit,  in  whole  or  in  part,  as  under  all  the  droumstances  they 
oiay  think  it  entitled  to. 
The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Mabtin,  C.  J.,  and  Campbell,  J.,  concurred. 

MANNiNa,  J.,  filed  a  dissenting  opinion. 

DnmHonoN  RU'wam  Imtiht  to  KuiL  joxd  Ia'uiit  to  Mubdibs  JSfofl 
r.  State,  76  Am.  Deo.  617;  oonqparo  Sarah  v.  State,  61  Id.  544. 

OaiMTNAT,  BvnnDrd— BuBBBf  or  Pboof:  State  t.  SmUh,  64  Am.  Deou 
678|  Bight  y.  (Tnited  Statee,  43  Id.  111. 

Malkjb  AiOBBiHOUOBT,  DiRNmoH,  wtci  OommonweoUh  t.  Tori,  48  Am. 
Deo.  878;  CkmmumoeaUh  y.  Webster,  62  Id.  711;  State  y.  HUdreth,  51  Id.  864; 
McDa$^UY.  State,  47  Id.  93;  McCo^y.  State,  78 Id.  520»  629;  note. 

What  Pbovocation  Mitioatbb  Ihtxntional  KcLLmo  to  MANBLAVGRnntt 
Stater.  Johnam,  85  Am.  Deo.  742;  State  y.  HtO,  84 Id.  896;  MeWhhr^e Case, 
^eyyiMOfi't  Com,  46 Id.  196;  Stater.  John,  49 Id.  896. 

yLAJUBLAJjQBTMR  DuDnD):  Sutcl^e  y.  State,  51  Am.  Deo.  459;  AnthoKff  y. 
State,  83  Id.  143;  OwnnwnweaUh  y.  fTe&sfer,  52  Id.  711. 

Gitatioiib  or  ths  pbdtgipal  oasb  are  m  f  dUows,  and  to  the  polnte  atatedi 
Hie  burden  of  proof  in  a  eriminal  oaae  ie  upon  the  proeeontion  to  eetaUiah 
the  oonditionB  of  guilt:  Pecfpte  y.  Qarbutt,  17  Mioh.  22.  And  it  is  not  onlj 
the  right  but  the  dnty  of  the  prosecution  to  show,  generaUy,  the  transaction 
as  a  whole,  its  natore,  and  its  objects,  whether  its  tendency  shoold  be  to 
show  the  goilt  or  innocence  of  the  defendant:  PaUm  y.  Peopk,  18  Id.  827; 
Pwple  y.  MatUe,  88  Id.  124;  Thonuu  y.  People,  39  Id.  812.  The  particnlar 
intent  charged  most  be  proyed  to  the  satisfaction  of  the  jury,  and  no  intent 
in  law,  or  mere  legal  presumption,  differing  from  the  intent  in  &ct,  can  be 
allowed  to  supply  the  place  of  the  latter:  BoberU  y.  PeofpU,  19  Id.  415.  As 
to  what  i^oyocaticn,  and  what  degree  of  excitement  or  confusion  of  mind,  wiU 
lednce  a  homicide  to  manslaughter,  asweU  as  the  nature  of  the  droumstances 
which  win  render  it  excusable:  Peopte  y.  lAUey,  43  Id.  527;  Hwrd  y.  Peojpie, 
25  Id.  412.  And  as  to  the  distinction  between  ciyil  and  criminal  cases  in 
regard  to  legal  presumptions:  HamdUom  y.  Peofle,  29  Id.  193. 

Thb  pbingipal  GA8I  iB.DismrouiBHXD  in  Banker  y.  People,  87  Mich.  8, 
and  the  principle  dedudUe  therefrom  stated  to  be  that  ''the  prosecutor  in  a 
criminal  case  is  not  at  liberty,  Uke  a  plaintiff  in  a  ciyil  case,  to  select  out  a 
part  of  an  entire  transaction  which  makes  against  the  defendant^  and  then  to 
put  the  defendant  to  the  proof  of  the  other  part,  so  long  as  it  appears  at  aU 
probable  from  the  eyidenoe  that  there  may  be  any  other  part  of  the  transac- 
tion  nndiselosed;  especially  if  it  appears  to  the  court  that  the  eyidenoe  of  the 
other  portion  is  attainable."  It  was  further  said  that  the  case  is  "really 
aimed  at  a  suppression  of  eyidenoe,  and  does  not  decide  that  all  the  witnesses 
to  a  transaction  must  necessarily  be  called  by  the  proeeontioQ " :  Id.;  and 
oompare  Hvrd  y.  People,  25  Id.  406. 
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Columbia  Bank  v.  Jaoobb. 

l]0  1flCMIOAV,S«.] 

Ownei  aw  Rmistkt  Law  n  to  Pbotbot  Pubokasiis  di  Gaoo  Fark  lor 
a  TifaiaUa  ootwidwrntjon  against  prior  saoret  oonfeyaiioaa. 

Arraimrfo  Obbxrob  n  hot  Pubghasib  withiv  MmAnmi  ov  BaoiRSf 
LaWf  and  otimol  daim  tbe  beoifit  of  its  pcoHaiflBa  mutik  tha  ^au|i6ilj 
attaobad  haa  bean  told  in  poirsoanoa  of  Uw»  and  haa  baen  pvrdiaaad  in 

VW  WITH- 

Iv  Oao  ov  OoNTxrAiKni  vr  Dud  Aiwiluti,  akb  Wsnnir  BsfBAaAsai 
BaoK  MT  QmAKTEM,  and  tiia  fonnar  ia  laoordad,  b«t  fba  latter  la  not| 
MMh  nniagiataiad  dafaawmoa  la  not  Toid  vndar  tha  Miflhigan  atatatt 
(Cknnp.  LawB»  aao.  2751)»  azoapt  as  to  pnrobaaata  lor  a  Tafauiila  oomid- 
antkaiy  without  aotnal  notioa  of  its  aristsiica. 

MnioAir  8KATon  RaQviBiiro  AnAOBMXiffT  Livtid  vm  Fnun>  nr  Baon- 
TBT  ov  VmMDB,  In  order  to  giro  H  any  tooa  aa  a  lin  (aaa  Oompi.  Liw% 
aaa.  47n)»  oontainad  no  paonaoa  ginBg  aoah  li«i  priadlif  ofw  jtaai 
lating  ri|^ta  of  third  psraona. 

ov  UoMOAoa  IN  LAjraa  n  not  BaMmar  ro 


Ths  opinum  soffidenfly  states  the  OMe. 
O.  B.  JTond,  fior  the  complainant 
O.  J.  Walker  J  tat  the  defendant. 

By  Coort,  Makiong,  J.  The  bill  ia  to  remote  a  olond  on 
the  title  of  Cyrus  H.  Jacobs  to  lands  attached  as  his  by  oom- 
plainant,  before  proceeding  to  sell  the  same  on  exect^tion  in 
the  attachment  suit;  the  alleged  cloud  consisting  in  a  claim 
the  defendant  Rebecca  S.  Jacobs,  wife  of  the  said  Cyrus  H. 
Jacobs,  has  to  the  land  in  question,  under  a  conveyance 
thereof  to  her  by  her  husband,  in  nature  of  a  post-nuptial  set- 
tlement, or  separate  provision  made  for  her  by  her  husband. 
To  entitle  complainant  to  the  relief  asked,  two  things  must  be 
established:  1.  An  attachable  interest  in  the  land  in  question 
in  Cyrus  H.  Jacobs  previous  to  the  conveyance  to  his  wife; 
and  2.  The  invalidity  of  the  post-nuptial  conveyance,  for  the 
purpose  stated,  in  a  court  of  equity. 

It  appears  from  the  pleadings  and  proo&  that  the  lands  at- 
tached were  conveyed  by  George  B.  Russell  and  wife  to  Cjrrus 
H.  Jacobs,  as  security  for  ten  thousand  dollars  Russell  loaned 
of  Jacobs, — Russell  at  the  time  giving  his  bond  for  the  ten 
thousand  dollars,  and  Jacobs  executing  and  delivering  to  Rus- 
sell a  writing  stating  that  the  conveyance  was  given  as  security 
for  the  loan,  and  promising  to  reconvey  the  land  on  the  pay- 
ment of  the  ten  thousand  dollars  and  interest.  The  convey- 
ance and  defeasance  taken  together,  and  construed  as  one 
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inttnimeiiti  are  a  mortgage,  and  nothing  more.  This  is  con« 
ceded;  and  the  first  of  the  two  questions  to  be  considered  in- 
▼dives  the  effect  to  be  given  to  an  unregistered  defeasance, 
where  the  property  has  been  attached  without  actual  notice  to 
the  attaching  creditor  of  the  defeasance. 

The  conveyance  from  Russell  to  Jacobs  was  recorded,  but 
the  defeasance  was  not;  and  the  bank  insists  it  had  no  knowl- 
edge of  the  existence  of  the  defeasance  when  the  land  was  at- 
tached, and  that  it  therefore  has  a  lien  on  the  land  for  the 
payment  of  its  debt,  discharged  of  the  defeasance,  and  of  all 
rif^ts  growing  up  under  it. 

'^When  a  deed  purports  to  be  an  absolute  oonveyance  in 
terms,  but  is  made,  or  intended  to  be  made,  defeasible  by  force 
of  a  deed  of  defeasance,  or  other  instrument  for  that  purpose, 
the  original  conveyance  shall  not  be  •thereby  defeated  or 
affected,  as  against  any  person  other  than  the  maker  of  the 
defeasance,  or  his  heirs  or  devisees,  or  persons  having  actual 
notice  thereof  unless  the  instrument  of  defeasance  shall  have 
been  recorded  in  the  registry  of  deeds  of  the  oounty  where  the 
lands  lie":  Comp.  Laws,  sec  2761. 

This  section  must  be  construed  with  the  other  sections  in 
the  same  chapter,  providing  for  the  registry  of  conveyances  of 
real  estate,  and  must  be  understood  as  declaring  all  such  deeds 
of  defeasance  or  other  instruments  void  when  not  recorded, 
against  purchasers  for  a  valuable  consideration  without  actual 
notice  of  their  existence.  The  registry  law  is  for  the  protection 
of  purchasers  in  good  faith  for  a  valuable  consideration,  against 
prior  secret  conveyances.  It  makes  no  mention  of  attaching 
or  judgment  execution  creditors,  who  must  stand  on  their 
common-law  or  statutory  rights,  independent  of  the  registry 
statute.  They  are  not  purchasers  within  its  meaning,  and 
cannot  claim  the  benefit  of  its  provisions  until  the  property 
attached  or  levied  on  has  been  sold,  in  pursuance  of  law,  and 
has  been  purchased  in  by  them.  Then,  and  not  before,  they 
are  purchasers  within  the  statute,  and  entitled  to  all  its  bene- 
fits. 

The  attachment  law  provides  that  *'real  estate  shall  be 
bound^  and  the  attachment  shall  be  a  lien  thereon,  firom  the 
time  when  it  was  attached,  if  a  certified  copy  of  the  attach- 
ment, with  a  description  of  such  real  estate,  shall  be  deposited 
in  the  office  of  the  register  of  deeds  in  the  county  where  the 
same  is  situated,  within  three  days  after  such  real  estate  was 
attached,  otherwise  such  attachment  shall  be  a  lien  thereon 
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only  from  the  time  when  such  certified  oc^y  shall  be  so  depos- 
ited": Comp.  Laws,  sec.  4751. 

This  section,  when  it  has  been  complied  with,  only  gives  the 
attaching  creditor  a  lien  on  the  land  attached.  Unlike  the 
registry  law,  it  in  no  circnmstances  gives  such  lien  a  priority 
over  pre-existing  rights,  as  its  object  is  not  like  the  registry 
law  to  protect  purchasers,  but  to  secure  the  property  attached 
to  satisfy  any  judgment  the  party  suing  out  the  attachment 
may  afterwajrds  obtain  against  the  defendant  in  attachment 
It  is  a  lien  to  the  same  extent  as  a  levy  on  the  land  with  an 
execution  would  be  a  lien,  provided  a  judgment  is  obtained 
in  the  attachment  suit,  and  a  bond  has  not  been  given  for  the 
release  of  the  property,  as  provided  for  in  the  other  sections  of 
the  act, — sections  4754, 4755, 4756.  A  lien  to  this  extent  was 
necessary  to  give  effect  to  the  attachment  proceedings,  which 
otherwise  might  be  rendered  nugatory  by  a  sale  of  the  prop- 
erty before  judgment  by  the  defendant  in  attachment.  While 
the  statute  takes  firom  the  debtor  his  right  to  sell  or  make 
other  disposition  of  the  property  to  the  prejudice  of  the 
attaching  creditor,  it  in  no  way  interferes  wi^  the  previously 
acquired  rights  of  third  persons. 

Jacobs's  interest  in  ttie  land  attached,  as  shown  by  the 
defeasance,  was  that  of  a  mortgagee,  which  is  not  attachable; 
and  complainant,  not  being  a  purchaser  for  a  valuable  consid- 
eration without  notice  of  the  defeasance,  is  not  in  a  position  to 
question  the  validity  of  the  transfer  of  the  mortgage  interest 
by  Jacobs  to  his  wife.  It  is  unnecessaiy,  therefore,  for  us  to 
go  into  this  part  of  the  case,  and  improper  that  we  should  do 
so,  if  the  rights  of  Mrs.  Jacobs  are  to  be  drawn  in  question 
without  the  proper  parties  before  u& 

The  decree  of  the  court  below  dismissing  the  bill  is  a£Brmed| 
with  costs. 

Martin,  C.  J.,  and  Campbell,  J.,  concurred. 

Ghristlanot,  J.,  was  absent. 


LntN  OF  ATTAomfSNT— Prxoritt:  See  SoberU  r.  Bourne^  99  Am.  Dec  614| 
Hepp  y.  Ohoer,  35  Id.  206;  Kermon  y.  FiekUn^  44  Id.  776;  Bigekw  y.  Topiiff, 
60  Id.  264;  ffolm^  y.  HaU,  77  Id.  444. 

Thx  principal  CASS  18  GTTBD  to  the  poiiiti  named  in  the  following  cases: 
A  mere  attachment  leyy  does  not  giye  to  the  creditor  any  rights  analogous  to 
those  of  a  banaJUU  parohaser,  within  the  r^gistiry  laws:  JtHttar  y.  Baboock,  25 
Mich.  138;  French  y.  De  Bow,  38  Id.  712.  A  reoord  is  not  notice  for  any 
purpose  when  not  made  so  by  statnte:  Id.  711;  Burton  y.  JUartst,  Id.  764. 
rhe  registry  laws  specifically  point  ont  the  danger  to  which  the  party  fsiling 
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to  raoord  his  titio'ia  ezpotedt  u^d  the  oonrtt  cannot  extend  it  by  eooetrno- 
tion:  8mMh  r.  WWkm»^  44  Id.  244.  Awrignment  for  benefit  of  crediton  ii 
not  aToided  by  %  aabaeqaent  attachment  levied  before  the  anignment  oonld 
be  pat  on  reoord:  Pabner  v.  Jfcuofi,  42  Id.  163. 

Tbb  pbikgipal  oasb  is  DI8TINOUIBHXD  in  Atwood  T.  jBeoTH^  45  Mich.'  471^ 
the  latter  holding  that  the  aheriff 's  oertificate  of  a  sale  on  ezeontionf  when 
^t  upon  record,  is  ooostractiTe  notice  to  aabaeqaent  parehaaera,  nnder  act 
123^  Pnhlic  Acta  1875,  althoagh  the  act  doca  not  in  ezpreaa  terma  declare 
that  each  record  ahall  be  oonatrnctiye  notice.  It  ia  alao  obaerred  that  the 
ooort  "  do  not  anderatand  the  principal  caae  aa  holding  that  the  peraon  bid- 
ding df  the  property  at  an  execation  aale  woold  not  be  a  pnxohaaer  ontil  he 
had  received  a  aheriff 'a  deed,  eren  if  anch  qoeation  were  material  in  tiie  oaae'*! 
Id.478. 


Tbudo  v.  Andbbson. 

[10  MlCHXOAN,  887.] 

Wnjt  ov  EiuBrauiis  n  BjafXDT  of  Pabtt  Aoobisvid  bt  A»t  Buldto  of 
Ooutat  CM  Trial  without  Jubt,  which  woold  affect  the  conclnaiona  of 
facti  aa  upon  the  adnuaaion  or  rejection  of  evidence;  but  when  the  only 
error  alleged  ia  that  the  finding  of  facta  doea  not  anpport  the  jadgment^ 
no  exceptiona  are  neceaaaiy,  aa  the  finding  itaelf  becomea  a  part  of  the 
record,  and  preeenta  the  qaeation  aa  folly  aa  it  coold  be  preaented  by 
exceptiona. 

Jvdob's  FENBnro  of  Facts  should  Stati  Covolubiovs  of  Faoib,  and  no* 
merely  evidence  tending  to  prove  them. 

AioDrDMBBT  OF  AssioBicBNT  OF  Bbbobs  WAii  Pbrmiitbd  AT  HxABDro*  Where 
the  objection  to  the  aaaignment  waa  pnrely  ».^t»«ift*i,  and  it  waa  appar- 
ent that  the  defendant  in  error  conld  not  have  been  mialed  aa  to  the 
qneation  intended  to  be  raiaed. 

Aabnt  is  not  Authobizbd  to  ExGHAiroB  Fbofhbtt  nnder  a  simple  anthority 
to  aell  the  property. 

Aabnt  gahhot  BATiFr  Act  Dovb  bt  Htmhbi.f  ob  Sbbvaht  bxtobd  Soqfb  ov 
AoBBOT,  ao  aa  to  bind  the  prinoipaL 

OWBBB  OF  FBOFBBTT  KAT  MADTTAIir  RbFLEVIN  THBBXFOB  WITHOUT  PBBVIOVni 

Dbkavd,  where  the  peraon  in  charge  of  the  property  diapoaea  of  it  with* 
oat  authority,  and  notwithatanding  the  property  ia  in  the  hands  of  a  5oiMi 
JUU  pnrchaaer  without  notice  of  the  real  owner'a  title. 

Plaxntiff  replevied  of  defendant  a  horse.  The  court  tried 
the  case  without  a  jury,  and  found  as  facts  that  the  plaintiff 
owned  the  horse  in  question  in  July,  1860;  that  he  left  it 
in  charge  of  one  McAlister  to  be  sold,  and  that  McAlister's 
servant  exchanged  it  for  another  horse;  that  McAlister  condi- 
tionally sold  the  horse  so  received  in  exchange  (suspected  by 
him  to  be  stolen),  and  aftewards  refunded  the  purchase-money 
to  the  buyer  on  assurance  that  the  alleged  owner's  claim  was 
''all  right";  that  the  horse  in  question,  after  the  above  ex- 
ehange,  finally  passed  into  the  hands  of  the  defendant,  a  bona 
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fide  porohasery  and  was  replevied  by  the  plaintiff;  that  after 
he  was  taken  on  the  writ,  and  before  service  on  the  defendant, 
HcAlister  demanded  the  hcurse  as  his,  but  no  other  demand 
was.  made.  The  conclosion  of  law  upon  th^e  facts  was,  that 
the  transaction  passed  the  title  to  the  horse  in  question,  unless 
the  horse  received  in  exchange  was  stolen,  or  unless  the  plain- 
tiff disaffirmed  the  transaction;  and  the  case  fails  to  show  that 
the  horse  received  in  exchange  was  stolen,  and  there  is  noth- 
ing in  the  case  showing  that  the  plaintiff  disaffirmed  the 
transaction.  Also,  that  a  demand  by  the  plaintiff  before  ac- 
tion was  indispensable.  Judgment  upon  the  finding  was  ren- 
dered tor  the  defendant,  and  plaintiff  assigned  for  error  that 
the  finding  of  &ot8  and  law  by  the  court  did  not  support  the 
judgment  entered.  No  exceptions  were  taken  to  the  rulings  of 
law  embodied  in  the  finding. 

Dimgkm  amd  Andrem^  tor  the  plaintiff  in  erxor. 

E.  C.  Hiiudale  and  C.  A.  Kentj  tor  the  defandant  in  eno 

By  Courts  Chbistianot,  J.  It  is  insisted  by  the  counsel  fiv 
fhe  defendant  in  error  that,  as  no  exception  was  taken  in  the 
court  below  to  the  rulings  of  law  embraced  in  the  finding,  this 
court  will  not  now  inquire  into  the  propriety  of  anything  in 
the  decision. 

Doubtless  any  ruling  of  law  which  migiht  a£R90t  the  finding 
of  facts,  as  upon  the  admission  or  rqection  of  evidence,  must 
be  brought  before  the  court  by  exception,  as  upon  a  trial  be- 
fore a  jury.  Such  ruling  of  law  would,  in  the  language  of  the 
ninetieth  rule  of  the  circuit  courts,  be  '^  embodied  in  the  find- 
ing  of  facts."  But  when  the  only  question  is  whether  the  £EU)ts 
found  support  the  judgment,  tiie  general  conclusion  of  law 
firom  all  the  fisicts  found  can  with  no  propriety  be  said  to  be 
embodied  in  the  finding  of  facts,  but  is  merely  the  result  to 
be  deduced  from  it;  and  in  such  case,  the  finding  of  foots 
must,  on  principle  as  well  as  by  the  rule  cited,  be  treated  as 
a  special  verdict;  and  no  exceptions  are  necessary,  as  the  rec- 
ord itself  presents  the  question  as  fully  as  it  could  be  presented 
by  exceptions.  The  object  of  the  statute  and  of  the  rule  was 
to  give  to  the  parties  the  same  facilities  for  review  in  an  ap- 
pellate court,  whether  the  trial  at  the  drouit  should  be  by  the 
court  or  by  a  jury. 

But  it  is  urged  that  this  decision  is  in  confiict  with  the  de- 
eidon  of  this  court  in  Sweetzer  v.  Jf^sod,  6  Mich.  109.  There 
Is  no  such  conflict.    By  reference  to  the  record  and  the  briefs 
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(neither  of  which  appear  in  the  report),  it  will  be  seen  that 
there  was  a  bill  of  exceptions  setting  out  the  evidence,  to  a 
small  portion  of  which  only  exceptions  were  taken,  as  well  as 
to  the  exclusion  of  other  testimony  offered.  There  was  also  a 
finding  of  facts  by  the  court,  and  an  amendment  to  the  find- 
ing; and  we  were  asked  to  pass  "upon  the  whole  evidence, 
which  would,  in  effect,  have  been  a  review  of  the  judge's  find- 
ing; and  it  was  held  that  we  could,  in  such  case,  only  regard 
the  exceptions  taken  at  the  trial,  and  the  further  question, 
whether  the  judgment  conformed  to  the  finding;  in  other 
words,  whether  the  facts  found  authorized  the  judgment 
given.  The  language  of  the  opinion  cited  by  counsel  has  no 
reference  to  the  particular  question  here  involved. 

But  it  is  further  objected  on  behalf  of  the  defendant  in  error 
that  the  assignment  of  errors  is  not  sufficient  to  raise  the  ques- 
tion, as  upon  a  special  verdict.  The  twelfth  rule  of  this  court 
requires  all  assignments  of  error  to  be  special.  The  only  as- 
signments in  this  case  are:  1.  The  general  assignment;  and 
2.  ''That  the  written  finding  of  facts  and  law  by  the  circuit 
judge  does  not  support  the  judgment."  Techmcal  accuracy 
would  have  required  the  assignment  to  be  ''that  the  finding  of 
facts  did  not  support  the  judgment"  But  on  looking  at  the 
record  and  the  assignment,  we  are  satisfied  such  was  the  in- 
tention of  the  assignment,  and  that  the  defendant  in  error 
could  not  have  been  misled  as  to  the  question  intended  to  be 
raised;  and  considering  the  objection  as  purely  technical,  we 
gave  the  plaintiff  in  error  liberty  to  amend,  or  to  have  the  rec- 
ord considered  as  amended.  We  must  therefore  consider  the 
case  upon  the  finding  as  upon  special  verdict. 

The  court  found  as  a  fact  that  the  plaintiff,  in  July,  1860, 
was  the  owner  of  the  horse  in  question;  and  to  warrant  the 
judgment  in  favor  of  the  defendant,  it  must  appear:  1.  That 
the  property,  or  the  plaintiff's  right  of  possession,  had  been 
divested;  or  2.  We  must  be  satisfied  that  the  court  below 
was  right  in  holding  that  a  demand  of  the  property  was  neces- 
sary before  the  institution  of  the  suit.  To  authorize  the  judg- 
ment on  the  first  ground,  the  court  must  have  found,  as  a  fact, 
the  ratification  by  the  plaintiff  of  the  exchange  made  by  the 
servant  of  his  agent,  and  of  the  subsequent  conditional  saJe  by 
McAlister  of  the  horse  received  in  exchange;  for  the  simple 
authority  of  McAlister  to  seU  the  horse  for  the  plaintiff  would 
not  have  authorized  the  exchange,  if  made  by  McAlister  him- 
self, much  less  when  made  by  his  servant;  and  the  conditional 
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■ale  of  the  hone  reodved  in  exohange  oonld  in  no  way  bind 
the  plaintiff,  nnlees  ratified  and  adopted  by  him.  But  while 
the  finding  sets  forth  the  particular  facts  and  drcomBtances  in 
evidence  with  more  particularity  than  necesssary,  and  is  there- 
fore thus  far  more  in  the  nature  of  evidence  than  of  a  finding 
of  fSEictSy  it  fiEuls  entirely  to^d  directly  the  feust  of  ratification, 
or  any  fact,  or  state  of  facts,  which  would  in  law  constitute 
such  ratification.  Certain  facts  are  set  forth  in  reference  to  a 
conditional  sale  made  by  McAlister  of  the  horse  received  by 
his  servant  in  exchange  for  the  plaintiff's  horse;  but  these 
&cts,  though  probably  with  others  considered  by  the  judge  as 
droumstances  tending  to  the  proof  of  ratification,  cannot  be 
treated  as  a  finding  of  that  fistct  by  the  court  If  admissible, 
and  sufficient  to  authorize  the  inference  of  ratificati<m,  they 
were  certainly  no  more  than  mere  evidence,  and  it  was  for 
him  to  draw  the  inference.  A  finding  of  feots  should  set  finrth 
the  £eusts  found,  not  merely  the  evidence  tending  to  prove  them. 
Upon  a  special  verdict,  the  court  can  draw  no  mere  inference 
of  fact  which  the  jury  have  Sailed  to  draw  from  the  evidence. 
But  we  see  nothing  in  this  evidence  which,  without  other  £eu^ 
not  found,  could  even  tend  to  the  proof  of  ratification,  as  the 
plaintiff  himself  does  not  appear  to'have  had  any  connection 
with  the  conditional  sale,  nor  even  to  have  been  informed  ol 
it,  either  before  or  after  the  transaction.  And  an  agent  can* 
not  ratify  an  act  done  by  himself,  or  his  servant,  beyond  the 
scope  of  the  agency,  so  as  to  bind  the  principal;  otherwise  an 
agent  might  enlarge  his  own  powers  to  any  extent,  without 
his  principal's  consent 

It  remains  only  to  inquire  whether  a  demand  was  necessary 
before  bringing  suit  This  must,  we  think,  depend  upon  the 
question  whether  the  taking  by  the  defendant  was  lawfuL 
The  finding  of  foots  sufficiently  shows  that  the  original  taking 
by  the  party  with  whom  the  exchange  was  made  by  McAlis- 
ter's  servant  was  unlawful  and  wrongful,  whether  the  horse 
given  in  exchange  was  stolen  or  not;  as  the  servant  who  made 
it  had  no  shadow  of  authority,  but  was  a  mere  stranger  to  the 
plaintiff.  The  plaintiff  had  not  given  to  his  agent,  McAlister, 
any  indicia  of  ownership  but  the  bare  possession,  to  enable 
him  as  agent  to  sell  the  horse;  but  not  even  the  possession  was 
ever  trusted  by  the  plaintiff  to  the  servant  The  plaintiff, 
therefore,  appears  to  have  done  no  act,  and  to  have  been  guilty 
of  no  negligence,  calculated  to  mislead  others,  or  to  induce  a 
belief  that  even  McAlister  (much  less  his  servant)  was  the 
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owner,  more  than  generally  happens  in  the  ordinary  case  of 
leaving  property  in  the  hands  of  an  agent  for  tale.  Had  the 
ordinary  mode  of  doing  such  business  required  any  particular 
safeguard  for  the  protection  of  third  persons,  which  he  had 
omitted,  or  done  any  act  calculated  to  impose  upon  them,  and 
others  had  been  prejudiced  by  such  act  or  omission,  the  case 
might  have  been  different;  but  in  the  absence  of  all  such  proof^ 
the  taking  by  the  person  who  received  the  horse  in  exchange 
being  unlawful,  those  who  received  the  possession  and  claim 
through  such  wrongful  taker  stand  merely  in  his  place,  and 
can  claim  only  in  his  right 

But  the  counsel  for  the  defendant  in  error  insists  this  prin« 
dple  does  not  apply  to  a  purchaser  in  good  fiedth  and  without 
notice,  and  that  to  render  the  defendant  liable  to  a  suit  for  the 
property,  a  previous  demand  should  have  been  made.  This 
exception  to  the  principle  just  stated  seems  now  to  be  estab- 
lished in  the  state  of  New  York,  as  the  cases  dted  by  defend* 
ant's  counsel  sufficiently  show;  and  the  authority  of  these 
cases  has  been  recently  followed  in  Indiana:  Wood  v.  Cohen^  6 
Ind.  455.  So  far  as  the  New  York  rule  does  not  depend  upon 
the  distinction  between  replevin  in  the  eepit  and  the  detine^f 
it  seems  to  rest  upon  the  principle  that  ''a  man  who  innocently 
purchases  property,  supposing  he  should  acquire  a  good  titles 
ought  not  to  be  subjected  to  an  action  until  he  has  an  oppor- 
tunity  to  restore  the  goods  to  the  true  owner." 

The  apparent  equity  of  this  rule  would,  on  first  view,  seem 
to  recommend  it.  But  upon  a  careful  examination,  its  justioei 
as  a  rule  of  law,  will  be  found  to  be  more  apparent  than  real, 
as  it  must  depend  upon  the  peculiar  circumstances  of  each 
particular  case;  and  its  injustice  would  be  manifest  if  applied 
to  a  case  where  a  previous  demand  would  impose  a  serious 
inconvenience  upon  the  plaintiff.  It  is  not  easy  to  give  a  satis- 
factory reason  why  the  true  owner,  who  has  been  guilty  of  no 
wrong  or  negligence,  should  be  prejudiced  by  a  transaction 
between  the  wrongfid  taker  of  his  property  and  a  third  person, 
or  how  such  transaction  can  impose  upon  him  a  new  obliga- 
tion. In  many  cases  a  previous  demand  would  impose  upon 
the  owner  a  serious  inconvenience,  and  in  some  cases  might 
be  equivalent  to  a  denial  of  his  right;  and  ^'if  he  happened  to 
find  in  whose  possession  his  property  lies,  a  demand  will  per- 
haps raise  an  alarm,  and  hurry  both  the  wrong-doer  and  the 
property  beyond  the  plaintiff's  reach  ":  Per  Bowen,  J.,  Barrett 
V.  Warren,  8  Hill,  860.    Why  should  the  right  of  the  plaintiff 
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to  recover  U0  property  be  made  to  depend  upon  the  good  fSuth 
of  the  defendant,  when  that  good  £aith  is  no  defimee  against 
the  plamtiff'B  right  of  property  or  poeeeeeion  when  a  previous 
demand  has  been  made?  The  principle  upon  which  the  New 
York  role  rests  mig^t  properly  have  some  weight  with  the 
court  upon  a  question  of  costs,  where  these  are  discretionary,  or 
might  justify  the  legislature  in  revising  costs  to  the  plaintiff 
where  a  previous  demand  could  have  been  made  without 
serious  risk  or  inconvenience,  and  the  suit  has  been  brought 
without  such  demand.  But  we  think  the  principle  of  the  rule 
cannot  properly  be  extended  to  the  right  of  action. 

We  do  not  think  the  question  of  intent  or  good  fiedth  in  a 
party  receiving  possession  from  a  wrongful  taker  in  such  cases, 
and  where  the  owner  has  been  guilty  of  no  wrong  or  neg|i* 
gence,  can  have  any  bearing  upon  the  rig^t  of  reoovery  in  a 
civil  suit  for  the  property  or  its  value;  and  such  is  clearly  the 
weight  of  authority  both  in  England  and  the  United  States: 
See  cases  oited  by  counsel  for  plaintiff  in  error,  and  opinion 
of  Cowen,  J.,  in  BarreU  ▼.  Warrenj  8  Hill,  860,  and  oases  cited. 

The  taking  in  this  case,  as  shown  by  the  finding,  was  dearlf 
a  trespass,  and  would  have  constituted,  of  itself  a  conversion 
in  trover  without  proof  of  a  demand  and  refusaL  We  can 
see  no  greater  reason  tor  a  demand  in  an  action  of  replevin 
under  our  statute.  The  New  York  Revised  Statutes  kept  up, 
in  the  writ  and  declaration,  the  distinction  between  replevin 
in  the  cepU  and  that  in  the  detinet;  and  this  distinction  seems 
to  have  been  thought  to  have  some  bearing  upon  the  question 
of  a  previous  demand  in  such  a  case:  See  Barrett  v.  Warrm^ 
8  Hill,  360;  see  also  IngaOs  y.  BidhUyy  18  HI.  816.  It  seems 
to  have  been  thought  that  a  defendant  could  not  be  said 
wrongfully  to  detain  the  property  in  such  cases  tiQ  he  had 
refused  to  give  it  up  on  demand;  and  this  is  the  ground  taken 
by  the  defendant  in  error  here.  But  the  answer  to  this  is, 
that  our  statute,  so  far  as  regards  the  form  of  action,  recog- 
nises no  distinction  between  replevin  for  taking  and  that  for 
detaining;  but  the  action  is,  in  form,  in  all  cases  for  detaining 
only:  Comp.  Laws,  sees.  6010,  6028.  The  declaration,  there- 
fore, will  be  supported,  as  well  by  proof  of  an  unlawfhl  or 
wrongful  taking  as  of  a  vnxmgful  detention. 

The  judgment  must  be  reversed,  and  a  judgment  entered  in 
this  court  for  the  plaintiff,  for  six  cents  damages  and  the  costs 
of  both  courts. 

The  other  justices  concurred. 
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Bells  oi  Sxcnmov»  What  id  Ooryaik,  nas  /oAmm  t.  Jmrnk^f,  60 
▲m.  Deo.  828^  and  note;  Dugglm  r.  ITctftoi^  Id.  600|  Prnmnff  t.  i\irmlit, 
74  Id.  828;  how  oonitnied:  PfrmMtr  t.  iCe^|f,  64  Id.  177;  DmmA  t.  Jbfie% 
88  Id.  194. 

OoKi'muogiON  Ain>  Bxxkrt  of  Agent's  Attthobixt:  ITooei  t.  McCain^  48 
Am.  Dea  612;  UfkmT.  StifoOtCo.  MUb,  59  Id.  163;  Towley.  LeaM,66ld. 
196;  /oyee  r.  IhtplmiM,  77  Id.  185;  Jj^pfaeon  BcmX;  r.  McOOvrof,  64  Id.  92; 
MftiT.  JfartfR,  74 Id.  216;  Sao.  Fund 8oe.  r.  8a»,  Bank,  78 Id.  89a 

Wmar  Dmrni  Ain>  BmnuL  not  KaonsAsr  nr  Aotioh  of  TBom: 
Bud  T.  Pmnphre^,  66  Am.  Dea  714;  J?yi2e  t.  NobU,  88  Id.  608.  Demand 
and  refusal  aa  evidenoe  of  oonTenion:  JBaufkiniT.  ffojfincm,  41  Id.  767;  Jfa^ei 
▼.  A»tt;  66  Id.  49;  DoeS  v .  (>(2e{;  38  Id.  628. 

Thb  fbincipal  oabk  is  cited  to  the  fizst  point  stated  in  the  §ifUabmi,  ia 
the  following  oaaea:  Ambof  etc  R.  R.  Ch.  r.  Byerl^f,  18  Mich.  442;  Pea3M§ 
T.  McAwy.  28  Id.  627;  PtAyr.  C%  NaL  Bank,  61  Id.  860;  and  la  cited  to  the 
aeoood  point  stated  in  the  tyUiAui,  in  Thoma$  t.  Sprague,  IS  Id.  128;  Telw&r* 
tm  T.  Siede,  40  Id.  640;  Jhumeff  y.  Andrua,  43  Id.  66;  3ark  r.  Wettehedtt 
Fkt  In»,  Co.,  29  Id.  417.  It  is  cited  to  the  point  that  the  finding  of  facta  la 
to  be  oooaidered  aa  in  the  nature  of  a  special  Tcrdiot,  in  Bwrk  t.  WM,  82 
lOoh.  180;  Pedty.  CitifNaL  Bank,  61  Id.  360;  to  the  point  thatamete  in- 
toHMe  of  faot^  drawn  from  evidence,  cannot  be  oonTerted  into  matter  of  law 
bj  aetting  it  np  aa  each  in  the  finding,  in  HogMoamp  t.  Week$,  87  Id.  426;  to 
the  point  that  the  appellate  court  cannot  snpply  omiasiona  from  a  finding  ol 
fael^  1^  inferences  and  presnmptionsy  in  Brigga  r.  Parmmi,  89  Id.  404.  So 
it  ia  cited  to  the  point  that  replevin  will  lie  to  reeover,  even  from  a  bona  Jide 
porehaser,  pfop«iy  which  had  been  taken  by  the  latter'a  vendor  without  the 
oooaent  or  anthority  of  the  owner,  in  Pariah  v.  Marty,  40  Mich.  419;  and  to 
the  point  that  the  action  cannot  be  defeated  by  a  failure  to  make  a  prior  de- 
mand, hi  Le  Boy  v.  Eati  Saginaw  CUg  Railway,  18  Id.  240;  BaUom  v.  (yBrim, 
90 Id.  884;  WAHnegT.  MoOonmU,  29 Id.  14;  Adamar.  Wood,  61  Id.  414. 

Tmb  FmmoiFAL  gasb  n  DrnnioniBHSD  in  Oan^pbeU  y.  QmdbeiAuah^  88 
Ifieh.  288;  Bodgera  v.  BrUtaka,  39  Id.  479,  holding  that  replevin  would  not 
tts^  nadir  tiie  partionlar  state  of  facts  diMloeed,  without  a  prior  demand, 

TmM  AmnuTT  of  AjOxmt  to  Shll  CkwDs  ia  net  aatiMfi^  to  < 
1  la  bartsr,  see  Orgam  Comfmg  v.  Blmht^  68  N.  H.  141 

L  DML  TOL.  LZXZl-« 
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» dip«|f  limy  takt,  117. 
nedtobe^  632. 

AMmAiM,  haUMtf  lor  faJnrlM  done  by,  when  tnraed  loose  in  highway.  7UL 
Amoh.    See  Odaiiyd  Iaw. 

I  lor  WTongfal,  attorney's  fees  as  damages,  471«  47IL 
r  wi«0gfii]»  by  one  of  several  defendants^  470. 
i  lor  wimgful,  oomplaint  in,  470. 
I  lor  wra^fol,  damages,  special  should  ba  all<gi^  47L 

r  Wfuugful,  defenses  in,  475w 
I  lor  wimgful,  evidenoe  in,  47L 
I  lor  WNi^fii]*  form  of^  400. 
I  lor  wi«0gfii]»  not  oonfined  to  adt  mk  hmit  ¥ft. 
I  lor  wrongful,  partiea  to^  460. 
I  lor  wvoQgfii],  pleadings  in.  470L 
i  lor  wia^fn],  set-oir  in,  470. 
attom^a  to%  laooregy  o^  471,  47S. 

bflndt^  ftflttiM  €■»  aoomos  immediately  oa  bnaali  af  oondMoBy  41T* 
bond%  aotloa  tm^  dabots  which  ara  fktel»  470. 

bond^aetiaooi^BotinalntaiiiahletinTididi^yalwTitiadalsrmhiiiiak 
bond%  aotloa  €■»  ea  Tolnntary  abaadonmsBt  ol  aail^  460. 
bond%  aotloa  tm^  statntory  provisiona  oonooittbi^  407. 

r  wnagfbl,  what  oondosiTe  that  wilt  fanad  WNagfid|y»  4flk 
I  ol  proof  in  aotiona  for  wvongfiil»  471. 
f.i74. 
» of,  472. 
I  or  speealatiTO,  474. 
\  d  property  as  an  element  of  daaag%  47& 
i  of  aolion  for  malicions,  470. 
Babflity  for  stiioie  of  property  of  stnusger  to  the  Wfll^  4711 
malioions^  aetion  for,  476. 
malioions,  aetion  for,  borden  of  proof  is,  477« 
waHniiwia,  aetion  for,  pleadings  in,  470. 
malioians^  damagea  for,  470. 
probable  canae  for,  477. 

Bab^  admkslfln  to^  altar  indiolment  lor  niudir»  07* 

to^  altar  indictment  lor  nmider»  sHiwas  nhiih  any  W  a^ 
ceiled,  07. 

t  to^  beoanae  defendant  ia  net  speedily  bfeaght  fte  trial  001 
I  to^  beoaoae  jnry  dissgrees,  00. 
I  to^  beoanae  of  in  health  of  4 
admiasinn  to^  in  oaasa  net  o^pttal,  07* 
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MuL,  ■dmiwtoB  to^  wImb  partj it aoooted of  mnidOT no*  d  Hbrni 
•7. 
admlMioB  to^  wfan  thould  be  rafoaedy  M. 

Ooianucii^  io^lkd  and  «zpceM,  oaimot  eziil  at  tiia  Mme  tfana^  ML 
OomsmmoirAL  Law,  atatate  yaliHating  Toid  |irnofw»dinfi,  Ml 
OavTiTAMGiy  by  sttomey  in  faot^  Mithority  must  be  aliowiit  776. 

by  attorney  in  laoti  mnat  be  in  name  of  principal^  778. 

1^  attorney  in  faoti  mnat  be  in  aame  form  aa  other  deeda,  776. 

by  attorney  in  faot^  witiioat  antliorityf  ratifioation  o^  hoir  may  be  aad^ 
776. 

by  mairied  woman*  her  name  mnat  i^pear  in  body  of  deed*  488. 

algned  in  prinoipal'a  preaenoe  by  hia  direction,  776. 
COBVOBATiOH,  certifioatea  of  stock  aaaigned  in  blank  are  not  negotiable,  7W 

erriatmioe  of^  ia  implied  from  nae  of  corporate  name,  868. 

Uafaflity  for  tranaf erring  oertifieatea  of  atook  to  one  not  entitled  thaMl% 
706. 

efler  to  become  ahareholder,  when  rerocable,  883. 

fceaident^  implied  powera  of,  187. 

ntifioation  by,  of  contract,  how  prored,  187. 

■nbecription  to  atock  d^  acceptance  o^  whether  neceaaary,  888. 

■nbecrlption  to  atook  o^  action  by  corporation  npoo,  884.^ 

■olMor^tion  to  atook  d^  action  by  corporation  npon  may  precede  tana  ai 
certificate,  884. 

■idMriptioii  to  atock  oif  agreonant  to  make^  oorpotatlen  when 
may  ane  npon,  882. 

nhaof^tion  to  atook  of^  aTciding  for  Irand  in  obtaining^  401. 

■nbaorntion  to  atock  o^  ftopditioff#1,  886. 

■idMr^tioii  to  stock  o^  conditions^  waiver  o^  888. 

anhacripUon  to  atook  of,  conatmotion  of,  ia  for  the  coort^  886. 

■nbaoription  to  stock  o^  difference  between  and  agreement  to  i 
lor  stock  in  corporation  to  be  f  onned»  882. 

■nbaoriptioa  to  stock  of,  estoppel  to  deny  ezistenoeof  oosporatioo,  401. 

■obacription  to  stock  of,  form  of^  886. 

■nbaoriptioa  to  atock  o^  frand  in  obtaining,  401. . 

■nbacr^tion  to  atock  of^  impoaea  obligation  to  pay  installBisBlB  aad  m^ 
aeaamenta,  388. 

■nbecription  to  atock  of^  in  what  may  be  payable^  886L 

■nbaor^tion  to  atock  o^  irregnlarities  in,  886. 

■nbaoriptioa  to  atock  of,  mnat  be  in  writing,  886. 

■nbaoription  to  atock  o^  need  not  be  in  a  book,  886. 

■nbaoriptioa  to  stock  of,  notice  to  pay,  is  not  prereqniaite  to  aotieo,  891 

■nbecription  to  atock  o^  parol  evidence  to  vary  terma  of,  886. 

anbaoription  to  atock  of,  payment  of  deposit  when  essential  to^  887. 

■nbecription  to  atock  of,  releaae  from,  what  entitles  subscriber  tc^  40QL 

■nbacriptioa  to  stock  of,  secret  agreementa  concerning,  400. 

■nbaoription  to  stock  o^  atatate  of  limitation  to  actiona  on,  402. 

■nbaoriptioa  to  stock  of,  when  subaoriber  beoomea  atockhclder,  888. 

anbaoription  to  stock  of,  who  may  receiye,  887. 

anbacriptioa  to  atock  of^  who  may  releaae  from,  880. 

■nbecription  to  stock  of,  withdrawal  from,  388. 
Comnr,  liability  for  neglect  of  its  officers,  162. 
CftimvAL  Law,  arson,  building  on  which  may  be  onmmitted,  67-68. 

arson,  burning  accidentally  while  intending  to  ooamnt  anotiiercriaM^  9L 
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I  Iaw;  tfioii,  bnrniiig  anotiitf  bnflding  tbMi  ikm  i 

,  N«*»<«g  baflding  not  ini<nd><!  for  hihiiatii»  66^  t7. 

,  boming  mmt  be  of  tiio  nMj,  87. 
tmaOf  bomiiig  one's  own  hoiiM,  70. 

anon,  boznmg  one's  own  house  iHifle  posseeied  bj  MMlhOT't  TC^ 
afton,  bozning  shops,  bams,  and  oatfaonsss^  68L 
anon,  burning  to  defrand  insnnnoe  oompany,  66L 
anon,  boning  nnooonpied  dwellin|^  68L 
anon,  borning^  what  8iiffioient»  60. 
anon,  burnings  whether  nmst  be  of  dwelling;  67. 
anon,  onrtQage  of  dwelling  what  is  inthin,  68. 
anon  defined,  65. 

anon,  firing  Jail  with  intent  to  eaoape^  66L 
anon,  firing  without  intending  to  destroy,  66L 
anon,  indictment  for  attempt  to  oommit^  76. 
ar^on,  indiotnient  for,  bnming  how  alleged,  74. 
arson,  indiotment  for,  degrees  of  orimob  76. 
anon,  indiotnient  for,  describing  property,  72. 
anon,  indiotnient  for,  intent,  how  alleged,  78. 
arson,  indiotment  for,  ownenhip  of  property,  how  ohargsd,  7L 
anon,  indiotment  for,  place  of  commission  of  the  orim%  76. 
arson,  indiotnient  for,  presence  of  hnman  beings  in  the  booai 
anon,  indiotment  for,  Talne  of  the  property,  76. 
anon,  indiotment  for,  where  boilding  is  oooi^iad  by  diftNBl  ] 

t  in  the  first  degree,  66. 

» intent  of  the  act;  66. 

t  is  an  ^^flf1ft  agaiiMt  the  haWttitiim,  66. 
arson.  Jail,  buning  d^  69. 
anon,  malioe  is  of  essence  of  crime  d^  66. 
anon,  who  may  conmiit»  70. 
borden  of  proof  is  always  on  the  proseontion,  79L 
bnr^^ary  cannot  be  committed  where  < 

honse,367. 
eonrict  may  reoover  damages  for  his  impriaonmanl^  if  the  eovt  tKylig 

him  had  no  jnrisdiotion,  369. 
exposing  property  to  be  stolen  for  porpose  of  entn^phm  the  thld^  8611 
facilities  given  for  commission  of  crime  constitnte  no  defsnss^  8611 
plot  to  entrap  criminal  doee  not  diminish  his  crim%  866. 

pDAUiff  is  a  confession  of  the  truth  of  a  bill  in  chaaoary,  8Mb 
taiUiiTiON  of  arson,  66. 

ol  corrent  bank  bOlsb  868»  887. 

el  forthwith,  46A. 

olhoase,68L 

el  parties,  632. 

oftieaty,  636. 
DrroiBai,  cmelty  ae  a  gromd  for,  98. 

intemperance  aa  a  gromd  lor,  98. 
Dooi^  liability  of  owner  d  vioioa^  188. 

property  in,  188. 
Duusa,  threats  to  destrc^  property,  i8& 

T,  instances  d^  874 
is  an  intsnst  hi  land,  874 
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)  wUufW  WMD  vt^oivsd  \o  Wmk0p  S16. 
Wqam,  wriihiW  of  Uiw  m  %  groond  lor  rdki;  140l 
iBATii  09  DaamsHTfl^  ciahnt  aguntt^  wbsl  arc^  148. 

mortgagM  aguntt^  whather  nmit  be  praMnttd  and  aUowady  148. 
STiDHirG%  burden  of  proof  in  oaaei  inTolTing  atatnta  of  limitattnn^  TV-Ttt 
drounatantial,  what  aaiMiHil  to  aopport  ootrriotioii  on,  608. 
djing  dedarationi,  764. 
latter  nnaaairprod,  098. 

abjaotion  to,  when  ouinot  fiiat  be  laiaad  in  i^paUate  ooort,  800. 
abjaotionto^  wfaan  mmt  be  apaeifie^  888. 
of  doenmenta  wfllfnDy  deate^yad,  741. 
paiol»  to  affMt  indofaamanti  764. 

r  againat  property  altar  aiaontioBaMa  and  btiofaaoBTeijanaaliMii^ 
nnder,  402. 
atof,S81. 

damagea  for  eeiBng  pwiytjf  af  ■liaiigai;  wfaan  on^  m8  ta  W  a» 
amplary,  96. 

Qvammas'b  Qajm,  inagnlaritiaa  ln»  whan  no*  fatal*  S94. 
Jnriadiotion  to  etdacy  how  ao^uiady  894. 
ward,  whether  nmat  be  made  a  party  to^  89^  888. 

HiOHWAT,  bay-window  may  net  ptt^Mt  orar,  700l 
BmasrmAB,  oonToyanoe  by  wifa^  aoAeieoflj  d^  488. 

eatoppel  from  oontaatfaig  aMa  h|y  fidfaiva  taobjaal^  48iL 

ooonpation  i»  nawitial  to^  407. 

porohaaa-mwiay,  mortgage  on,  407* 
Evnain)  asd  Wm  oontntffting  with  aaoh  oUmi^  111 


iKjpucirKMr,  aetion  on  bond  ia  azofaMif%  90. 
Inumava%  alienation  to  avoid,  604. 
antlraty  of  poli<7  of;  604. 


Jv9«i  net  liable  nnleea  he  aoti  wiUfidlj  or  i 
imoMMKTf  lien  oi;  after  ezeontion  ade^  408. 

Uan  aif  extending  by  eztrinrio  aridenoe^  407. 

lien  otf  foreeloanre,  407. 
iVKt  Tbzal»  aaieaamant  of  damagea  after  defaolt^  S18l 

inatmotion,  erroneooa,  not  oorad  bj  aabeeqnent  oorraoi^  808L 

knoiHedge  of  Jnrore,  oennot  form  baaia  of  verdiot^  866. 

knowledge  of  Jorora,  how  far  may  be  applied  to  the  eridanoe  ghrw^  MX 

knowledge  of  jnrore,  mi^t  formerly  be  baaia  for  their  rerdiol^  5011 

knoiHedge  of  Jnrora,  reapeoting  character  of  witneaiai,  867. 

Jaior%  knowing  material  fact,  mnat  teatif y  thereto^  866. 

Jnrora  mnatexaroiie  their  judgment  and  not  their  mere  wXtt,  888. 

Jnrora  nmat  not  arbitrarily  reject  evidenoe  of  nnin^eaohad  witMai^  88i 
,  credibility  d^  jnrora  mnat  paaa  on,  968. 
,  Jnry  nmat  not  ciqprioioiialy  r^jasl  iHliBMBj  oi^  968. 
»  whan  ooort  or  jnry  may  prupwiy  diwgMd  eiiiwaa  at  8JiL 


Ijul,  adnltery,  what  worda  impnte^  848. 
Ijoaanm,  coapled  with  intereat^  ia  not  vaTooabl%  874. 

parol,  ia  not  aaaignable,  874. 
iJMKp  Tandor%  not  aeiignahle,  166. 

Tandor%  wairerof^  166. 
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Ihbxz  to  thb  NonNL  M7 

Lorr  HoTi^  mUoa  al  law  againtl  indorMr,  71S. 
LmAiio^  dMd  oi;  k  Inoperatire  imlMi  ntified,  71QL 

ILkHDAinni  ii  not  a  writ  ol  rights  647. 

Mabbxiob  SsTTLiifiiiT,  ooutraot  of  woman  to  loUnqvlrii  Imv  Aan  It  tar 

hnsband'a  «i*a*e  wfll  be  «nf orood»  748. 
MiSTiB,  liability  to  one  Mrrant  for  negligenoe  of 

tMt  to  deiermine  wbetbor  relation  of 
ICat,  wben  equiTalant  to  ahaU,  848. 
MsBtAMM,  reforming  oontraot  for,  881. 
IfosTOAaiy  deioription  of  inruperfcy  in  chattel^  818L 
ezeonted  in  anffthfc  afeate  on  obattil%  fiflOl 
to  oeoore  fatnre  adTanoei^  174. 
MuxKStAL  (kmnmnnaBp  ebarter  ol^  penooa  dealivg  wlA  aMl  ldk» 
of;  107. 
hoqpital,  liability  for  aote  and  nei^tooti  of  oOoM  ei;  IK 
I  ot  prohfliiting  hat  dxMng,  87L 
I  mnat  be  ezeented  in  mode  preeeribed,  107. 
qmmimm  mrn'mk^  wben  not  Eable  on,  107. 
lallfioatloa  ly,  of  oontraot^  108. 

f  aofcion  lor  n^i^eot  to  repair,  888. 
,  powen  of  oOoers  in  looatinft  are  iMil  JndiaH  888. 
,  allowing  nie  ol^  lor  railway,  SlOi. 
t  aotiona  againat  railway  oorporationa  lor  «iing»  8I8L 
liability  to  property  own«8  lor  grading^  808l 

SeeW. 


Omoi,  Taflating  Iqr  Moepfeanoe  of  inoompatibH  408. 

,  oonferred  1^  statnte^  mnat  be  ezMoiaed  in  mode  ] 


ooBTajanoe  aseeiited  \ 

ooMlmotioa  oi;  777. 

delegviting  power  oonlened  1^,  777. 

Joints  wlietber  anthoriaea  aot  lor  one  onty,  777. 

Oonrr,  ooOateral  atteek  on  deoeaa  ei;  801^  881. 


ftaiUKMiiv  boidMi  of  proo(  in  aolion  lor  eetting  proptrty  OA 
oCapark%258. 
fare^  noA-payment  ol^  aa  a  defHMa  to  aetioaa  lor 

I  oeOi 


I',  retem  ol^  iHien  and  on  wliooi  oooolQii?e^  878L 
malioe  ol^  ia  qoeation  lor  tbe  Jnry,  58. 
woffda  qpokan  1^  ooonael,  or  party,  in  oondnoting  a  eMi%  88. 
ov  LmBAxnnr,  bofdoi  of  prool^  oMea  bolding  it  to  be  oa 
7SS. 

of  proof  ia  geoeralljr  on  defendant^  798. 
of  proof  of  laote  remoring  bar  of  tbe  atatnta^  798. 
of  proof  wlMre  benefit  of  ezoeptiona  ia  nla^ma^^  798. 
r,  iocgery  of  name  of  prlnoipal  or  of 


OOKTAvr,  delay,  liability  lor,  818. 
dity  e^  to  and  iMMagHi  in  tbe  €rd«  of  thrir  leoipliQ^,  ill 
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808  Ihbxz  to  thx  Nom. 


BBAPB  OoHPAirr,  doty  o^  to  Mrre  all  applioHiH  tlT. 

liabiUty  oi;  for  fraad  of  ito  •enraati^  618. 

UafaOitj  ol^  lor  Mnding  f otgod  or  fnuidiileat  mMnfli^  dlL 

■oero^  ol  imwigM,  datj  to  preMrro,  017. 
Tmujn  nr  Ckmiiov,  ojootiiMil  may  be  imuiitoiiiad  l^,  M, 
TttATQ%  oonfllot  botwMn  and  stato  0QMtitalta%  mi 

dafinad,  586. 

fMiwlia* tfaaa toka  iffMl^  iM,  587. 

Uwi,  wliaii  daamad  to  be,  58l»  587. 

preoadanoa  o^  orar  prior  atatoto%  SHl 

praoadanoa  of  anbaaqeant  aota  of  OiMgiaai  aifw;  SHl 

aalf -axaoatiBg,  687. 

atoto  oaoDot  oootroly  586. 

TkOatfoQ  o<,  iHian  a  polMaal  and  iHian  a  Jiidiilal  «Milli%  iA 

with  Indian  tribaa,  586. 
rwFifw,  oo>tonanl^  liabOi^  al^  780l 

DiVBT,  agraamant  to  ouuipoond  intotaal^  780L 
bonoa  to  prooora  loan,  786. 
dafeoaa  oi^  ia  paraooal,  860. 
faatanoai  ol  oaoriofiia  oontraofei^  786-786L 
intoreat  lawful  where  oontraot  ia  made  ia  fanrftd  alH«ta%  ML 
pnrdiaae  ol  maker'a  noto  for  laaa  than  ili  faaa^  786L 
pnrohaaarol  land  anb jeot  to  martfaga  aaaaai  aal  ^  Mmh  a(  8HL 
feooirery  ol  moD^paida%  806. 

TiMDom'a  Lbn,  aarignimmt  ol^  S41. 

WATaaocfumsM^  anohoraga  in,  ligbt  ol^  587. 

banks  ol^  right  to  moor  raaaala  on,  567. 

bridgaa  orar,  poiwar  of  atato  to  antharJai^  686L 

froaMi  orar,  lamaJna  a  hi^^iway,  566i 

floatage  and  watar-powar,  oonfliet  batww 

highway,  ri^t  of  pnblio  to  naa  a%  582. 

landing,  right  to  make  on  prirato  pruperiy,  587. 

naTigable,  riyer  capable  of  floating  logi^  SttL 

narigaUe^  though  not  capable  of  naa  at  all 

naTigable,  what  deemed  to  be,  688. 

naTigatioo  in,  right  oCeztenda  to  all  qpaoa  batwaan  tba 

nniaanoe,  obstniotion  of^  ii^  586. 

obatroctiona,  remediea  to  abate,  586. 

oooaaional  poaaible  naa  doea  not  make  naTigable^  566. 

private  property,  right  tonae  in  oonnfiotifln  wiAli»  587* 

prhrate,  when,  564. 

right  of  paaaage^  what  inolnded  in,  588. 

right  to  uae  doea  not  depend  on  onatom,  584. 

atete,  power  of,  to  authorise  obatmotiaQ  ol^  566. 

tntTeler  for  pleasore^  righto  ol^  581 
Will,  nnnonpatiye^  waaantiili  o(  230. 

nnncapativa^  witnaaaea  to^  100. 
Wnvaaa  of  lair  fame  eridenoe  of,  mnat  not  ba  arbitrarily  diaragaidad, 

of  fair  fame,  eridenoe  ol^  whan  may  be  disbeUared,  269. 
If  BIT  or  Sbbo»  daaiad  to  one  who  haa  laoaiTed  payment  ol  hia 

6a 
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INDEX. 


lOKKOWLEDOMENTB. 
4V  AomowuDoimrT  to  Dud  n  10  bb  SmnAonHD^  0 
•ad  in  wapgott  of  it»  ref eraioe  may  bt  had  to  Iho  fault  iumuI 
towliiohiliiaMMliod.  2Vwdkml  t.  C^xmb^  lOS. 
%  Omoicun  ov  Aokhowlbdomxht  10  Dud  Axtmbd  bt  Dbpuvi 
OoDBTr  Clbik,  with  moI  of  ooort  affixed*  it  soffieiflnt  to  aatiioriM  Iho 
fooord  of  the  deed,  under  Uwa  providing  that  the  acknowledgment  mml 
be  taken  by  the  derk  of  a  ooort  haTing  a  aeal*  and  that  the  ooontj  obfk 
ia  e»  i^Heh  dark  of  aU  oonrta  haTing  a  aeal*  except  the  anpuBie  ooofl 
Id. 

%  AOKHOWLBDOMSHT  OV  lfAttM»n  WOKAV  TO  MOBIQAOB  U   VOT  OOBOUr* 

ggfm  nuT  BIB  OoBBBHT  TO  m  BzBODnoii  WAM  YosiUHTABr  and  in% 
•ndnot  indnoedl^laar.    OmOral  Bemk  r.  Oopekmdf  WI. 

C  OifflXB   WbO    TlKBi   AaKVOWLBDOMBBT   OV    MOBVOAOB   OV   IfaBBIBB 

WoKAH  OABBor  OoHTBADicr  OT  impeach  the  certificate  of  Mkaoirle^f 
Id. 

ADYAHOEBiflNTS. 

tHASNolHTBBBR  IB  Wmiff.WIBlBa  TfAOt  OB  ASffA 

IboaaldtobeapartyinintHeat    Oeettr.OeeU^i 

AGEROT. 
Obbbbati  Aa^bt  oabbot  BniD  Pmuiuifal  bt  Submuuob  to  j 

withoat  qpooial  anthoriiy  to  that  eflbot    2Voirf  t.  tfnmmiUf  ttOL 
Aobbt  n  BOT  AmcBOiBizBD  TO  BzoHABOB  Pbotsbxt  under  a 

anthcffity  to  aell  the  property.    Tmdo  t.  Andermn,  79B. 
Aobbt  oabbot  RixxFr  Aor  Dobb  bt  TTnraBr.F  ob  Sbbtabt  bitobd  SooFa 

OB  AoBBor,  80  ae  to  bind  the  prinoipaL    Id. 
AoBST  Wbo  OoBTBAon  IB  bh  Owb  Namb  xat  Sob  ob  CtaTBAOi^  bsl 

where  he  oontracta  in  the  name  of  hit  prino^^  liie  iMtt  aflil  flMb 

Skarp  T.  JcmUp  889L 

See  Ck»BOBATioB8^  lS-18;  Kbootiablb  iBsnuiODn^  16;  Tkoan^  1^ 

Whbbb  Tbbatt  iBTBBn  AuBBB  with  an  intereet  in  landa»  in  certain  oaaa% 
provided  it  is  awerted  within  three  yeara  after  the  right  acoroei^  thrir 
ri|^t  ia  inTiolaUe  during  anch  time,  bnt  after  thii^  the  state  may  deny 
such  right  to  that  class  of  persons.     Feoier  t.  TmMker^  68QL 

AuBB  OABBOT  Ibhbbit  Labm  in  Kentocky;  bnt  an  alien  friend  who  haa 
losided  within  the  state  two  yeara  ia  entitled  to  receiTe,  hold,  and  pass 
any  right  to  land  within  the  commonwealth  dnrii^t  the  contimiance  of 
Ma  residence  after  that  p«iod.    Id. 
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ASDiAIMi 
h  Tmotwmrw  nr  Dm  BaooomuMD  sr  Oomiinr  Law  bM  •hragri  ^ 

to  U  «' 1»M  "  or  inteior,  and  cotitUd  to  iMi  regwd  and  L 
propertjf  in  ether  domertio  Miimali.     Woo^fr.  Okainr,  17S. 

IL  Ajtt  PoaoH  MAT  Kill  Mab  Doo,  or  coo  tiiat  ii  Justly  impooted  of  btfaig 
mad,  or  known  to  haTo  bean  bitten  by  a  mad  dog,  witboat  any  repaid  to 
the  ri^t  ol  property  in  tlie  owner.    Id. 

ft  Iv  Doo  BaooiOB  MiaoHiBvaui,  and  InoUned  to  injnre  the  ptopotlf  of 
othera,  his  owner  is  boond  to  reatrain  him  on  the  first  netioe^  and  tfaibla 
for  any  miaohief  he  may  thereafter  do  to  pruperij  of  any  kind.    Id. 

C  Poo  QAnroT,  bt  Euteroio  ALOim  on  the  land  of  another  and  doing  mia- 
ehiet  snbjeet  his  owner  to  the  action  of  trespass  qmrt  elmutnn  frtqfl^  as 
eattle  and  other  animals  may;  yet  if  the  owner  trespaai^  and  wUla  en 
ttis  land,  i«»#  dog^  n«Kiiiiijyn  Mid  against  ^^«  wiU,  doea  miaohieC  andi 
aotien  of  trespass  will  lie  for  the  injury.    Id. 

ft  Doo,  wmTHEB  BOOBi  MisGHiBToua  OB  HOT,  or  if  Bo^  Us  ownsr  haa 
knowledge  of  hia  disposition  or  not»  if  aotoaOy  foond  doivg  mlaohkl  or 
attemptiBg  to  do  it  akme^  out  of  the  possssslon  ol  his  ownsr  or  the 
eharge  of  a  keeper,  may  be  IdDed,  and  the  aot  Jvstified,  and  ae  ha  wast 
be  destroyed  nnder  any  cironiMtonosa  whsia  it  is  ahaolatiiy  i 
for  tiie  pteeeiyatioii  of  property*    Id. 

ft  No  Aonom  will  Ln  at  Commov  Law  for  tha  fifsl  ndaohiaf  i 
by  a  dog  withont  proring  a  sriaafar.    Id. 

f •  WxBnnB  Doea  Kbpt  ov  PBnani  or  tbiib  Owsbb  aMj,  hf  Ihsir 
noise,  beaome  niiisanoea  to  adjoining  propriatoti^  and  anbjaot  tfasir  opir 
to  notion  for  a  nnisanos^  qtudre.    Id. 

ft  Doo  WmoB  o  nr  Hakt  or  HAUimiro  the  dweOiiig-hoaaa  of  aaotlMr  by 
day  and  ni|^t^  and  whidi,  by  baridng  and  howUng^  distniba  tiM  paaoa 
and  q[Biat|  beeouiea  a  nnisanoe,  and  if  nsosasaty  may  be  killed.    AL 

ft  WamoaacB  Doo  Aoophomip  io  Bm  Uamkov  ia  a  oommon  wriamas^ 
and  may  be  destroyad  I7  any  ooe^  and  the  destroyer,  if  soed  for  tiM  kill* 
ing  of  sttoh  dog,  need  not  allege  or  prove  a  eeiealer.    Id^ 

1ft  Knraro  FiBOOioua  Doo  n  Wbohovul  and  at  the  peinl  ol  tha  ownst^ 
and  therefore  prima  fadt  the  owner  is  liable  to  any  peraon  injvxad  by 
sttoh  dog,  withont  aTarment  or  proof  of  n^i^iganoe  in  aeoozing  or  taking 
oare  ol  him,  and  inespeotiTe  of  any  question  of  negUganoe  of  the  plain- 
tift    Id. 

IL  WmnHnt  Owsn  or  Fnooiona  Doo  can  plead  tha  wiUfal  misonndnel 
of  plahitifl;  after  warning,  aa  oontribnting  to  an  injury  reoelTed  froea 
suoh  dog,  eren  if  suoh  conduct  waa  the  sde  cause  el  it^  ^norf.    Id. 

1ft  OwHKB  or  FnoGioim  Doo  n  Liablb  if  he  Into  a  pecaon  who  aooidsn 
tally  treads  upon  him  while  he  is  lying  at  his  owner's  door,  and  ao  tba 
owner  is  liable  if  such  dog  is  irritated  by  a  child,  and  he  Into  it  *  Id. 

1ft  OwHKB  or  Fmooious  Doo  n  Liablb  if  the  dog  ia  permitted  to  run  at 
large  on  his  owner's  premises,  and  a  trespasser  is  thereby  bittsn.    Id. 

14.  FBBOOionB  Doo  m  Dakobbous  lynsuMBHT  ion  PBononoB,  and  tha 
owner'a  keeping  him  on  the  premisee  to  protect  them  against  troapaassca 
Is  unlawfuL  The  owner  haa  no  right  to  keep  such  dog  for  any  purpoai^ 
unless  he  is  kept  in  an  indosure  or  building;  In  the  ni^t-time^  wiA 
osMticn,  and  aa  a  protection  against  criminal  wrong-doers^  and  if  hia  oiM 
and  ferodty  ia  such  aa  to  endanger  lifs^  then  only  aa  a  prataotion  I 
n  iaiony  by  **  accident  or  aurpriaa."    Id. 
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Ihbez.  811 

m  OommoncDT  Btjovrm  Maxbs  Owkbb  ov  Miwohikvous  Doo  lUble  for 
bli  fint  injiny  to  property,  withont  regard  to  the  owner's  knowledge  of 
a  mlenhievone  propensity,  and  in  respect  to  a  f erooioas  one  it  extends  the 
UabUtty  of  the  owner  to  every  injory  to  the  person,  whether  snch  owner 
knew  of  his  ferocity  or  not,  nnlefs  committed  in  protection  of  his  master's 
I  againfft  a  felony.  Id, 
Bm  lUn.iffHNw;  Hiquoihoi,  7;  KAn.noAwi,  L 

ANTENUFTIAL  AGBEEMENT& 
See  HunisD  and  Wm. 

AFFSAL& 
8m  Boim^  2-4;  EguiTT;  PLiAinNo  jjtd  PKAonoa 

ARHITRATIOH  AMD  AWABD. 
m  Hdim  ov  Awiuti>  oh  Suhbat  n  Yaliii^  lor  it  is  nol  an  aet  of 
labor,  Bor  a  Jodieial  aol^  tmt  is  sin^y  a  BuaislHial  aet  in  osn- 
wi^  a  Jodioial  proooeding,  aiid  is  not  q^eoiaUy  ptohiUM  by  any 
T.  (hati,  S61. 

See  AasHor,  L 

ABBXBT. 
SooPteOML  S^ 


ABSOK. 
8m  OKinnfAL  Law,  1-4 

188AUI/r  AND  BATIBBT. 

'8m  TBBBPAn,  1. 

ASSiaKMENT& 
nr  AonoH  hot  Nhootubui  Takm  It  Subjoot  io 
existing  against  it  in  the  hands  of  the  assignor,  at  the  time  of 
it.     Thrnm  r.  Shanmm,  632. 
i  OosPOBAxnnra^  25-27;  Ihbolthnot;  Mobtoioib,  9;  VixiMiE  ah»  Vxv- 

DXI,  7,  & 

ASStOmOEMTS  FOB  BENEFIT  OF  GBEDIIOB& 
8m  Ihsolyxhot. 

ASSUMPSIT. 
8m  Ooomuonv  4-7;  Falsh  Imwuiomiupit. 

ATTACHMENT. 

bimuu'  or  Mobtoaoxb  zh  Lahm  n  hot  Subjhot  to  ArtAaaMMon, 
(hkmMa  B<mk  r.  Jaeotm,  702. 

BuwwiUJUiT  ATTAnffMiiiT  Cbbdiiob  HAT  LiTJUtVMa,  in  action  for  reoor* 
«7  of  mon^  in  which  an  attachment  has  been  issued  and  leried  npoa 
property  of  defendant^  at  any  time  before  the  entry  of  judgment,  for  the 
poipoM  ol  oontestmg  the  validity  of  the  first  attachment.  Speifmr  w. 
ihmOs,  157. 


Digitized  by  VjOOQIC 


613  Ihbix. 

IL  Whxbb  SuBoqum  Aniamro  Obii»ioe  IwamwwanB  cr  Airnov  worn 
Pu&pon  OF  Snnvo  Aflnm  Puom  AsTAOSQaDrr  or  PLAOiTiiy  cr  8v€B 
AonoHy  on  tlie  ground  that  it  was  frmndnlwitly  Ukm  oat,  the  iiitw* 
T«nor  ooonpiM  the  pontioii  of  a  defimdant^  and  the  burden  of  piool  ia 
upon  the  plaintiff.    Id. 

4  Worm  Sfokxn  om  Dbolakatidks  Hadb  bt  AmoiniBHT  FlAnraiff 
Loiro  iiVTma  Ihvakob  or  AxTiuSHiaEFTy  withoat  eridmee  to  ahoir  tiiat 
noh  daclanitlona  related  directly  to  the  act  of  niing  oat  the  wnl^  art 
faadmiaaiMe  in  action  on  attachment  bond  aa  tending  to  pnifve  malioe  in 
piooiiring  the  writ.    Burton  t.  Kmapp,  46fi. 

IL  iMTacDUonax  bt  DiruDtAirr  or  Aonoir  on  Aitaommwix  Bqbtd  or  Bn* 
nnroB  or  PLAranir^a  IiraoLVXiior  at  the  ttme  of  the  lienance  of  the 
attachment  ia  no  ground  for  complaint  bj  the  plaintiff  where  tiie  plafaip 
tiff  fint  introduced  eridence  of  his  eolTenpy,  and  tiie  oonrt  after  warda 
ndad  oat  all  the  teatimony  on  the  enbjeot    Id, 

C  PtAnmrr  or  Aonoir  iob  WnoKoruLLT  Suxvo  our  AmomfMWT  mom 
8bow  that  the  defendant  had  not  good  oanae  lor  beUering  the  laota  to  be 
troe  npon  which  he  baaed  his  affidaTit  for  the  writ;  and  it  ia  not  aofi* 
eient  to  ahow  thati  aa  a  matter  of  b^  thej  were  not  troe.    Id, 

y.  Ateaohzno  GKEDnom  n  hot  TumoBAMMtL  maa  MaAimra  or  Itwiiiii 
Law,  and  cannot  claim  the  benefit  of  ita  proriaioaa  ontil  the  pruperiy 
attadied  baa  been  aold  in  porsoance  of  law,  and  haa  been  porrfiaeed  in 
l^him.    CoimJfiaB<mkr.Jacob$,  792. 

%  MjOHiaAJS  SxATDTB  BaguiBDro  AxTAOHuirT  Imwt  to  bb  FnMD  n 
RaanTBT  or  Dkbdb,  in  cider  to  give  it  any  force  aa  a  lien  (aee  Ctanp. 
lAwa,  eec  4751),  contained  no  prorision  giving  snch  lien  priceiliy  e^ret 
pre-eziating  ri|^ta  of  third  peracna.    Id. 

See  OoBPOBATiOMii^  22-S6. 

ATI0KNE7  AND  OLIE39T. 

1.  1m  Aofmr  AOAina  Attorhbt  bob  Movbt  OoixaorED  bt  Hm  aad  mA 
paid  orer  to  hia  dienti  a  demand  moat  be  alleged  and  prored.  or  cirenM- 
atancea  that  would  diapenae  therewith.    Black  ▼.  ffench^  S02. 

4  AnoBHBT  MAT  TsmrT  that  Hb  Bbouobt  Suit  bob  Obbxaih  Febh, 
leoorered  Jndgment,  collected  the  mosufy,  and  paid  it  orer  to  a  peracn  te 
whom  he  waa  directed  to  pay  it^  by  the  letter  and  aarignment  d  one  af 
the  firm.  The  facta  are  not  priril^ged  oommnniaaHcna  from  hia  i 
WutUm  ▼.  If  oceradbis  fi20i 

BAIL. 
I.  AiianmoH  to  Bail  n  Bi^d  ov  Aooubbd  which  no  Jndge  < 

properly  refoae,  except  in  capital  caaaa  where  the  proof  ia  eridanl  or 

the  preaomption  great.    People  t.  Tirndtr^  77. 
IL  Scatotb  Makzho  AxnmiioK  to  Bail  Mattbb  ob  DmmBTinir,  in  aD 

caaaa  where  the  poniahment  ia  death,  would  conflict  with  the  Oalifomia 

ocnatitation,  in  ao  far  aa  it  aflfooted  caaaa  other  than  thoaa  where  tiM 

proof  ia  evident  or  the  preaomption  great.    Id. 

1   iNDfOTKBHT  BOB  OaFECAL  OrrBBSB   FUBNISHBS  OB  ItSBUT  PBHUMPTlOai 

or  Guilt  too  great  to  entitle  defendant  to  bail  aa  a  matter  d  ri|^  BBf- 
der  the  Oalifomia  conatitation,  or  aa  a  matter  d  diaoretion  oadMr  the 
atate  legialation  in  that  regard.    Id, 
C  VDrinNo  or  Gbabd  Jubt  oavbot  bb  Bbvibwbd  ob  AmiOAXiov  warn 
Bail  in  capital  caBee,  aa  no  proriaion  ia  made  by  atatate  for  j 
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tiM  tatfaMOj  tdun  balora  tadi  J11179  and  pwiioolarljr  M  th«  d^ 

inch  ttrthnony,  tanspt  in  oartein  named  eaaai»  ia  impliedly  pKobibitad. 

M 

§,  nuHUMRKUff  or  Qvna  ABnoro  ibom  iMraammn  cr  CUfitai.  0^81% 
OB  applioatifln  for  bailt  cannot  be  lebntted  bj  affidanti  or  oral  teeti- 
many  aa  to  the  guilt  or  innooanoe  ol  the  aoonaed,  exoept  under  gpecial 
and  extraordinary  oironmstanoea,  and  malioe  or  miatake  in  the  inatita- 
tiondtheprosecationoannotbeoQoaideredaaaachaeiroQmatanoe.   Id, 

C  What  mbm  OaauMstAHOEa  ov  BzTRAOKBiyiAT  Obabaotir  oh  Afplz- 
OAXION  lOB  Bail  in  capital  case,  after  indiotment,  aa  will  jnatify  the 
ooeaJderation  ol  evidence  offiared  to  rebat  the  preanmption  of  goilt  aria- 
ing  from  the  indictment,  etated.  Among  each  are  the  ezirtence,  at  the 
time  d  the  indictment,  of  great  popnlnr  excitement  againat  the  pria- 
OMT  likaly  to  biM  or  warp  the  judgment  of  the  grand  jurora;  the  ex- 
iatnoe  of  the  party  charged  to  have  bean  mnrdered;  or  a  dear  oonfeeiion 
ol  guilt  by  another.    I<L 

f •  Bail  mat  Sownicn  bx  Allowed  nr  OAnrAL  Cabbb  aitxb  iNMonoBiiT, 
though  no  epeoial  or  extraordinary  oircnmstanoea  eziat;  aa  i^ere  the 
public  prosecutor  admita  that  under  the  evidence  obtainaUa,  no  oonrio- 
tion  d  a  capital  offense  can  be  had;  or  where  on  the  trial  the  jury  have 
dimgreed;  or  where,  after  verdict,  a  new  trial  haa  been  granted  on  the 
ground  of  inaufBeiency  of  the  evidence  to  sustain  the  verdict  of  guilty. 
Li  snch  cases  the  court  may,  in  its  discretion,  without  further  evidence 
d  the  guilt  or  innonenoe  ol  tiie  accused,  aUow  baiL    Id. 

H  Ih  Oarxal  GAfli,  ajtxbIhbioimxbt,  Bail  mat  Somrimm  bb  Allowbi\ 
independently  oi  the  merita  ol  the  prosecution,  as  where  the  trial  ia  un- 
reasonably delayed  or  postponed  from  term  to  term,  even  upon  suflloient 
reasons;  or  where  an  event  happens  which  ends  or  poetpones  indefinitely 
the  further  proeeoution  of  the  proceeding,  as  by  repeal  of  tiia  statute 
giving  jurisdiction  to  try  the  indictment,  without  conferring  the  juris- 
diofeion  on  another  tribunal,  or  where  the  law  creating  the  ofleusacharged 
haa  been  repealed  without  a  reeervation  of  the  penalty  for  peat  oflhnaea. 
Id. 

IL  Iv  Aonmi  on  .Fobvxitxd  Bxoooiiizahoi,  It  n  Suffiuibwt  to  Sxt  It 
OCJT  Dr  Hju  Vbbba.  The  recognisance  need  not  be  signed  by  the  par- 
tita; it  ia  witnessed  by  the  record,  and  not  by  the  signature  of  the  party 
bound.    ChnqMl  v.  State,  363. 

Ill  Dbibniubt  nr  CBDmrAL  Pbosbodtioh  mat  bb  Oallbd,  and  bis  Rb- 
O0ONI2ANGB  FoBTXiTXD^  while  a  motion  for  a  new  trial  ia  pending.    Id. 

II.  Dbtxndant  BaoooNiXBD  TO  Appbab  and  Answxb  Indioimbnt,  who  ia 
eonvieted  thereunder  of  a  lesser  offense  than  that  charged,  ia  stQl  bound 
to  appear,  abide  the  order  of  the  court,  and  not  depart  without  leave.   Id, 

BAILMENTS, 
or  Hobo,  Wbo  bt  Imfbopbb  Fbbsiho  and  Watbbino  Makbi 
Him  Shsk,  and  returns  him  in  that  condition  to  his  owner,  is  liable  for 
Ua  fun  value,  if  the  owner,  by  the  use  of  reasonable  care  and  the  em- 
ployment of  a  suitable  veterinary  surgeon,  who  treated  him  according  to 
hia  beat  judgment^  waa  unable  to  cure  him,  although  the  treatment  was 
in  faot  improper  and  contributed  to  the  horse's  death.    Eoitman  v.  Samr 

isn^en. 

See  BANsa  and  BANKoro;  Tblbobapb%  2. 
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lUHKB  AMD  BAHKIHO. 
L  B4Wt  Ajn  Diwrnrua  amm  Bailo  awp  Baium,  wht&f  UmtBu  aw  diylhi 

ia  thaUak  tobehddand  rvtmned  intfa*  wm  bOii  at  mbu  Mmnm 

Batik  T.  CSboMUer,  2tiL 
H  Baxk  jjtd  DnomoiE  .abb  Dbbiob  amd  Obbdixob,  where  faade  are  de- 

poaited  in  the  bank  to  be  need  fai  tba  aaoal  ooone  eC  the  banking  boai- 

neai.    Id. 
t,  Baxk  RaoKmro  Babx  JUum  vbok  DBguarruo  CBBmoBmnataoeoanl 

lor  the  aame  al  par,  tboo^  th^  wwa  dapredated  in  vahie  bc*h  at  the 

tine  leoeiTedaBd  alberwarda*    ItL 
C  SnoiAL  Local  Cuwsom.  ow  Babxbbs  bboaitwiio  Vautb  or  Babx  Bnxa 

OAimoT  Ohabob  the  Tahiea  fixed  by  law;  andh  chanfe  ean  only  be  made 

by  apeeial  agreenMnl    Id, 
••  BaonPT  or  Dbfbboiaxbd  Oubbbvot  bt  Sohb  Buhbbbi  Mbv»  in  pay- 
ment of  demandi^  doaa  not  prare  that  all  craditefa  in  the  kMidify  have 

agreed  to  reoeiTe  the  aame.    Id, 

C   CteHBBAL   AOBBBHBBT   10   BbOIITB   DbPBBOIATBD   PaPBB   IB    BOIIBBM 

Tbabbaorobi  may  be  abandoned  by  eommwi  oonatnt  ol  the  partiee,  and 

after  ahandnnment^qneahandnnlwg  party  oannoi  held  the  ottiir  to  it.  Id, 

y.  DBTOgnoB  XAT  Dbaw  hh  Obbok  OB  HD  Babxbb  at  FtBARrBi^  in  tlie 

TCgolar  ooorae  of  bniineai^  either  for  the  foil  amonnt  ol  hiadepoait  or  for 

any  part  thareoi;  and  the  holder  of  a  oheok  may  ane  for  and  reoorer  the 

amonnt  expreoaad  therein.    Chkoffo  MaHm  €tc.Im,(h,r,  Skm^ord^  STO. 

C  Obboks  ibould  bb  Dbawb  bt  Dbpooiob  IB  Gooo  FAim,  and  net  for 

tiie  mare  pmpooa  of  Taxation  ootdde  the  legnlar  ooorae  of  boaiBaoi.   Id, 

%  OwBBB  OB  Babx  BniB  Iboabablb  or  bbibo  DnmouiiBBD  from  < 

iiadlar  biDa  oaanoi  maintain  an  aotioB  againat  the  bank  that  ianed  1 

lOBMtaatial  efidoBoe  tiiat  th^  have  bei 

rofaboBdofiBdanBity.    Tomtrw,  AfgkkmBmk^i 

See  BraiBBCBL  la 


SeeW. 

BQND& 
OB  Oifn  BoBD  WILL  Bor  bb  Liablb  if  the  naaMi  pal  i^on 
tiM  bond  before  hia  aim  are  fofforiea.  ^Sodjy  t.  i>plfl^  291 
&  Boni^  aowBrBB  Dbibuuvi^  Sibuutxd  bob  Pubboib  or  Seatibo  Sb^ 
oonov  or  on  an  appeal^  and  whioh  ia  aooepted  for  anoh  pnpoaa  by  the 
oOoary  will  have  the  efleot  of  Innding  all  the  partiea  exeooting  i^  and 
will  atay  the  exeention  nntil  the  ooort  ahall  qoaah  the  bond.  Wmrdw, 
AwU;849. 

1^  WHBBB   BoBD   OB    AbPBAL    SFBGDrm   Ho   AMOUBT,    OB   OOBTAIBa   Ko 

Pbbaltt,  tiie  law  will  bold  the  obligora  in  it  liable  to  the  extent  re^pdred 
by  the  atatote  iq^on  an  i^peal  and  mifenedeam^  on  the  ground  of  inten- 
tkB  in  the  partiea  axeontmg  it  to  render  themaelree  liaUetothat  extent 
M 

d^  8UBBi'IBi  OB    A»BAL   BOBD    MAT   BZBBBBSLT  LllIlT  AMOUBT  OV  THBIB 

lJABn.nT;  and  if  tiiay  do  ao^  and  the  offioer  aoeepti  it,  tiiay  will  not  be 
boond  beyond  the  amonnt  named;  bat  if  that  amount  proffea  i 
rwiUbeliaUeforthedefioienoy.    Id, 

See  AneAOBifBBn^  4|  6;  Ibjoboiiob%  SL 
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BOUHDABIBSL 
1|  YnmoE  Am 


BUILDIKa  AND  LOAH  SOGEBXIBS. 
Ili7»  oovonimra  BmuxDra  Loah  Fdkd  avb  Bait 
m  m  ComwaruTumAL,  and  to  far  m  it  lektes  to  imIi 
inlisd  balora  iti  pimge,  it  manly  afibete  lamtdiaa,  and  doaa  not 
UabllitiMiflrdifaatTMtadri^iti.    SjOm  r.  ImitwmtifUt  BwiMfciy  <te  A 

BUBOLABY.  L 

Bw  Cbimzhal  Law,  7» 

CABK 
Saa  KiouoBrCBi 

CABEIEB& 
OiBwma;  TnaoKAPn^  S|  Wa 


ckbthioaxes  of  dkposit. 

iaa  Wimifimii  Imwaxnaana,  1;  SBATom  or 


CHATTEL  MOBTOAGBB. 
Saa  MoBiOAOHk  S7-4L 

OHBCfKS. 
AM9  Baxsivo.  7, 8;  HsooTiABui  Imnmon^  <  4 

OHOSBS  IN  ACfnON. 

Saa  Aflsnunixim. 

GLADIS. 
Saa  Bratib  or  VmoMDmHrBf  %  % 

COMMON  CABBIEBa 
Cm  Who  mai  bskh  Bmploiied  bt  Railxoad  CoMPAVTy  bat  w^  b^ 

pomiit  of  hia  priyata  ImaineM,  takea  paasaga  on  tlia  oava  of  tba  oaaipany, 
ia  a  panangar,  thongh  no  fare  ii  ooUected  from  him.  Okh  tU,  Jt,  M,  Ck 
▼.  MMimg,  336. 
LiABZLiTT  or  PABsnroxB  Cakrub  n  hot  Awwwotmd  bt  Factt  that  No 
Fau  u  CoLUoriD  from  the  injured  paMcnger;  the  only  inqniry  1% 
whether  or  not  he  wae  lawfully  on  the  train.    Id, 

Bin.BOiB    COMPAKT    CaBBTINO    PABSENOXBfl  OH    COHflBITOnOH  TBAOn 

mnat  be  held  to  the  lame  degree  of  diligenoa  aa  whmk  lagolar 
Id. 

SaaBAiLBOADi^  4L 

CONFLICT  OF  LAW& 
Saa  Ihibbhaxioiial  Law, 


Digitized  by  VjOOQIC 


) 


816  Index. 

OOMUriTUTlONAL  LAW. 

L  Aor  n  wn  Ihtaub  by  reMon  of  its  haTing  been  approved  en  »  diy 
after  the  act  of  Oongrees  admittmg  Kansas  into  the  Unieo.  AMtT. 
ffUeheoek,SOL 

H  Sioiioir  17,  Aktbolb  2,  ov  Kahsab  CoNsnTunoN,  providing  thati  "in aD 
oases  where  a  general  law  can  be  made  applioable,  no  speoisl  law  shaU 
be  enacted, "  reoogniaes  the  necessity  of  some  speoisl  legislation,  and  seeks 
only  to  limits  not  pit^iibit  it.  It  also  leaves  to  the  diMsretion  of  the  legis> 
lators  to  determine  whether  their  porpoee  can  or  cannot  be  expediently 
aoownplished  by  a  general  law,  and  no  special  law  will  be  declared  in- 
valid merdy  becaose  it  would,  in  the  opinion  of  the  coort,  have  bees 
possible  to  frame  a  general  lawonder  which  the  same  porpoee  coold  have 
bean  accomplished.    Id, 

E  TaMEiTUMAL  OffiOBfl,  OH  ApHTHiHoy  OV  Kaksjls  as  a  state,  became  ad 
kdwkn  state  officers.  Hi^  coold  do  no  act  prohibited  by  the  constita- 
tkn  to  regnlate  state  officers  of  like  functions,  hot  were  not  obliged  te 
follow  the  mode  of  prooednre  in  the  transaction  of  pnblio  business  pre- 
scribed for  the  regnlar  officers  of  the  state  government.    Id, 

L  Tdbitdbzal  LmnLATUKB  of  Kahbas,  BiEf a  nr  Sisbion  when  the  act  of 
admission  was  past,  had  power  to  oontinne  in  the  discharge  of  the  duties 
of  that  department  nntil  superseded,  according  to  the  mode  of  prooednre 
prescribed  in  the  organic  act^  and  the  laws  so  passed  were  valid,  pro- 
vided they  were  not  in  conflict  with  the  constitntion  of  the  United 
States  OT  the  state.    Id. 

6.  OoJsriTUTioy  of  Kansas  doss  not  RiQunui  a  record  to  be  kept  of  the 
presentation  of  a  biU  to  the  governor  for  approval;  bnt  if  it  did,  the  fad 
that  each  directory  provision  as  to  a  formal  step  was  not  comj^ied  with 
coold  not  affect  the  validity  of  the  law.    Id, 

1  WwaoL  OovxBNOR  Afpbovis  Bill,  and  the  constitntion  does  not  reqnirs 
that  he  should  notify  either  house  of  the  legislature  of  the  fact,  or  thai 
such  notificaticn,  if  made^  should  be  entered  on  the  joninals.  Cie  data 
being  no  necessary  part  of  the  approval,  it  will  be  presumed  that  the 
bill  was  signed  between  the  date  of  its  passage  and  the  final  adjournment 
of  that  session  of  the  legislature.    Id, 

1.  OwHSB  OF  Bonds  in  Internal  Imfbovemxnt  Fund,  issued  by  virtue  of 
the  Florida  act  of  January  6,  1866,  and  known  as  the  "  Internal  Im- 
provement Act,"  may  enjoin  the  trustees  of  such  fund  from  applying  it 
to  any  other  purpoees  than  those  specified  in  the  act,  so  as  to  endanger 
his  claim  by  lessening  his  security;  even  though  such  application  dumld 
be  under  the  command  of  a  subsequent  act  of  the  legislature,  T^nulem 
V.  BaUeif,  194. 

ii  Lboislatusb  can  Constttutionallt  Pass  Kg  Act  impairing  the  obliga- 
tion of  contracts,  and  when  it  attempts  to  do  so,  it  is  the  solemn  duty  of 
the  judicial  department  to  declare  such  law  null  and  void.    Id. 

9.  When  Law  is  in  its  Natxtrs  a  contract,  and  when  absolute  rights  have 

vested  under  it,  a  repeal  of  the  law  cannot  divest  those  rights.    Id. 

10.  LaGiSLATUBX  MAT  BT  AcT  convcy  in  trust,  pledge,  or  mortgage,  for  the 
benefit  of  those  who  may  aid  in  the  construction  of  certain  "internal 
improvements,"  a  fund  already  eTisting  and  posseesed  by  the  state.  It 
ia  not  necessary  to  designate  in  the  act  all  of  the  improvements  to  b« 
aided  by  such  fund;  some  may  be  mentioned  and  others  postponed  until 
those  first  designated  are  put  into  successful  operation.  The  tmstees  ol 
the  fund  created  by  the  act  cannot  be  heard  to  impeach  it    M. 
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tt»  LWXILATDBB  HAT  HlKI  Vom  AOT  YaUB  ST  09BATETB  8rAT0n»  whttt 

11  ia  not  restninad  by  oomrtitiitioiiftl  profnnimB;  and  it  may  tb&nian  hf 
inch  » itBlitteTalidAto  the  prooeedingi  of  a  teim  of  ooort  holdsn  w^^ 
asthofhyoClair.     Wa^poU  y.  JBOhU,  26S. 

Bm  BmnsHT  Domadt;  Tbbazub. 

OONSTRUCfnON. 

Sea  Statdtbi. 

OOllTINUANOBb 
8aa  PuuDiBo  avp  Fluonni^  S0L 

OOIITRACTS. 

L  WkBB  noBB  n  No  PsiviTr  ngrwMBa  PAsma^  «■■■■  cam  mm  Nq 
TjAWTiirr  ana  to  the  other.  Thna  where  A  and  B  aepaiataly  hare  cat- 
tle aold  bj  the  aame  farbker,  and  A  ia  pud  too  iiin6h>  and  B  the  aama 
amoont  too  little^  Boannotreoorerhia  deficit  of  A.    ffallT.CkmTpm,2iL 

&  No  AanoM  Ldb  oh  AaBnamrr  10  Pat  ior  Tuxmnr  for  a  apeoified 
tfana^  if  doiiiig  the  whole  cf  anchtfane  the  promiaor  waa  prevented  bj 
iDaeaa  from  attending  or  leoeiTing  the  tuition.    SiewatiY,  Lorhff,  747* 

E  BifJUM  AND  TifFi.TMP  OoOTEBACT  lOB  Sau  Thzno  Cannot  eziat  at  the 
aama  time.     WaOBor  t.  Brown,  287. 

4  Avm  VMMioMmkvaM^  ThAiMTiwr  MAT  BaaarMMim  QiMFtMOunmMat  iibi 
prioe  of  the  aervioe^  nnder  an  imdebitaim  fftmwfirif»  but  tiia  oonkaot  mnat 
ragnlatetheamoontof  thereocvery.    Id, 

fk  BiniBr  TO  Bbdto  Iwi>awmTDB  AflBuimn  vom  Mosmt  Due  ov  BIuuutmd 
(XmrnAOT  doea  not  entitle  the  par|7  to  aet  aaido  the  oontnust  and  ioe  €A 
a  qumMkim  m&mH.    Id, 

%  Whbui  Wqbk  akd  Labor  n  Psbiobmbd  uvsub  Oohtbaot,  aoit  mnal 
be  between  the  partiea  to  the  contract;  and  third  penco%  tboo^  bene- 
fited bj  the  work,  cannot  be  aoed  npon  an  implied  aammftH  to  pay  lor 
thatbenefil    Id. 

1.  Imtumd  Uhdotakiho  oahvot  Abih^  aa  againat  one  benefited  \gj  work 
performed,  when  anch  wcrik  waa  done  nnder  »  apecial  ccntraot  with  other 
peraona.    Id. 

%  To  CoNSTiTun  LxAnurr  on  Impubd  Contkaot,  wimn  Wobx  m  Pm- 
vosMND  BT  Qnb  the  benefit  of  which  la  receiTed  by  another,  there  mnat 
not  only  be  no  reetrictuma  in^ooed  by  law  npon  the  party  aonght  to  be 
diarged  againat  making  in  ezpreaa  terma  »  aimilar  contract  to  that  whidi 
la  implied,  hot  the  party  nmat  also  be  in  a  aitnation  where  he  ia  entirely 
free  to  elect  whether  he  will  or  will  not  accept  of  the  work,  and  where 
anch  election  will  or  may  influence  the  oondnct  of  the  other  party  with 
reference  to  the  work  itaeli    ZcOman  t.  Bam  Framdaec^,  90. 

%m  Ifu  Bai'uition  and  Uan  ov  Bbnxvit  Bbbuxaino  isom  Wobx,  where 
the  party  ia  not  free  to  elect  whether  or  not  to  accept  the  work,  or  where 
the  election  cannot  influence  the  oondnct  of  the  other  party  with  refer* 
I  to  the  work  performed,  doea  not  conatitate  anch  evidence  of  aocept- 
ithattheUw  will  in^y  therefrom  aprondae  of  payment    Id. 

10.  Dusrn  WILL  ATom  Oohtbaot,  at  law  or  in  eqoity.  CMrs/  Bomb  t. 
Oopdamd^WI. 

IL  Bquitt  will  not  Eniobob  OoNiBAor  AOAiHBr  Onb  Who^  Aunaoom 
AooMQ  VoLUNTABiLT,  yet  in  fact  i^peara  to  have  eieented  the  < 
Am.  Dia  Vol.  LZXZZ-M 
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wiA  a  MJad  m  wibdned  by  lninhiKWi,  entity^  ( 

pihwriMi  «harl  ol  l^gal  dnreM,  m  to  otarpowwr  and  oootrol  tba  wilL 

Sea  lan€T»  4|  OoavMUznum;  Equztt*  S;  ImDXAmBi  IkmBi  Uivm. 

OOirVEYAKCBS. 
SeaDnDt. 

OQBPaRATIONa 
!•  CaimAor  wm  OomoBA!noir  dob  hot  Egmr  Pixrr  Mjuaam  It  i« 
DnFon  RuarMKia  ov  OoaroaATioir,  if  tiiara  ba  no  Uw  whkh  aslhv- 
iatd  the  mppotad  oofpotatioo,  or  if  the  stalato  anthiridiig  it  be  aaooa* 
■titatiooal  and  Toid.    Snyder  ▼.  SimdAaker^  415. 

%  COVTRACt  WITH  OOBPOKATIOH  WILL    ESIOP  PaBTT    MaKDIO    It  TO  DlB- 

fim  OaoAinsinoN,  or  the  legal  eziatenoe  of  the  oorpcwatioii,  if  tiiera 
be  a  law  which  authorised  the  oorporatioa.    Id. 

8.  EnrmcE  or  OoBromAnoH  u  Imtlod  whkbb  It  GosTRAon  sr  Sttli 
which  IB  uoal  in  creating  ooiporatiooey  and  whidh  dinoloeee  no  indi- 
▼idnala,  and  each  eziatenoe  need  not  be  alleged  in  a  oomqiUint  by  the 
oorporatica.    8Um  ▼.  Indkmapolk  BuUding  etc  Au'n,  36S. 

4,  OiumAomt  or  OaKPomAxuatf  wmgrmB  Pbzvatb  oe  Publki^  dependi 
apon  the  porpoeee  for  whidi  it  was  f onned,  and  the  powera  oonf erred 
npon  it,  and  not  upon  the  diaraoter  of  ita  atoofcholdera.  It  doea  not 
alter  ita  character  that  the  atate  or  the  United  Statea  owna  a  portion  of 
ita  atook.    BanUtoum  tie.  R.  IL  Co.  y.  Mdealfe,  541. 

%k  RuLu  or  CoagrKiJOToy  Wmae  Apply  to  CHAmriBi  delegating  aover- 
•ign  powera  to  oorporationa  do  not  depend  npon  the  qoeatioa  whettMr 
they  are  pnblio  or  private.  They  depend  on  the  character  of  the  pow* 
era  conferred*  and  the  porpoeee  of  their  ozganiaation.    2d, 

i.  PowxB  OF  p-ATT.itnAi^  OB  Ormot  Pbiyatb  Cobpo&atioh  to  take  private 
property  for  ita  nae,  being  a  delegation  of  aoTereign  power,  moat  be  con* 
■tnied  aa  it  would  be  if  delegated  to  a  municipal  corporation;  whilrt  the 
powers  of  priyato  and  pnblio  oorporationa  with  respect  to  their  property 
are  goremed  by  the  aame  principlea,  and  io  the  absence  of  express  pro- 
visions of  law,  depend  npon  the  porpoeee  for  which  the  ooq^oration  was 
formed.    Id^, 

7.  OnrxRALLT,  Pkivatb  Cobpoeatioh  has  TifPT.ntD  Powis  to  do  whatever 
may  be  necessary  to  execnto  its  express  powers,  and  to  acoooE^lish  the 
pnrposes  for  which  it  waa  formed.    Id, 

4  Eailboad  Cobpobation  Exprbbslt  Authobxzbd  to  borrow  money  with 
which  to  construct  ita  road,  bnt  not  expressly  anthoriaed  to  inake  a 
mortgage  for  the  payment  of  each  money,  has  an  implied  power  to  do  so^ 
bat  cannot  mortgage  its  corporato  existonce,  or  any  prerogative  fran- 
chise conferred  npon  it.  The  ri^t  to  bnild  and  nae  the  road  ii  not» 
however,  a  prerogatiye  franchise,  and  a  purchaser  nnder  the  mortgage 
would  take  tiie  road  snbjeot  to  the  torms  of  the  charter  designed  to  pro* 
tect  the  pnbUo,  and  woold  be  folly  bonnd  thereby.    Id. 

1.  MoBTOAGB  BT  Bailboad  Ooxpant  to  socure  money  borrowed  for  the 
eonstmction  of  its  road  is  not  opposed  to  the  pnblio  policy  of  Kentocky. 
Ibis  is  indicated  by  the  general  coarse  of  legislation  npon  the  sabjeot.  AL 

IOl   WhXBB   I^ATT.nnAi^  COBPOBATIOH  VOLUHTABILT    MOBTOAOSS  Rfl  PbOF- 

Barr  to  secore  money  which  it  is  expresdy  anthorized  to  borrow,  sad 


Digitized  by  VjOOQIC 


Index.  819 

l-hfllden  inTMt  their  money  upon  the  faith  of  the  mortgage,  thia 
ia  aoAeient  to  take  the  case  oat  of  the  role  that  a  tnmpiktt  road  oaaaot 
be  add  for  a  general  deht  of  the  oorporation.    Id, 

11.  RnoLonoH  or  DntaoiOBs  or  Railboad  OasFORAnoii  anthoriaing  a 
mortgage  of  "  the  road  and  ita  property,  eto.,"  ia  anfficient  to  authofiaa 
a  mortgage  of  the  "railroad,  with  all  its  righta  and  prhrilegea,''  as  there 
waa  nothing  to  which  the  phraae  "etc**  ooold  hare  been  deaigned  to  ap- 
ply ezoept  the  franohiaea,  and  therefore  nmat  haTe  been  vaad  to  embrace 
them.    Id, 

IS.  RiaOLunoN  07  Dibboiobs  ov  RAn.BOAi)  Cobpqraxioh  anthoriaing  a 
mortgage  of  the  road  and  ita  property  mnat  deaign  a  traaafer  of  the  right 
to  operate  the  road.    Id, 

IS.  Pbbsidbnt  ov  Cobpobaxioh  has  No  Authobrt  ae  Suck  to  Makb 
€k>KTBAcni  binding  npon  the  corporatioD,  except  aa  to  mattera  ariaing  in 
the  ordinary  ooorae  of  the  bnaineaa  of  the  corporation.  BUn  v,  Wakr 
ond  Mining  Co,,  132. 

14L  Prbsidbnt  ov  Cobporation  has  No  Authobitt  to  Bdcd  €k>BPOBA- 
noH  BT  GoRTBAor  for  pnrohaae  of  land  to  be  need  in  extending  the 
operationa  of  the  corporatioo,  aa  thia  ia  not  a  matter  within  the  ordinary 
ooorae  of  the  bnaineaa  of  the  corporation.    Id, 

IB,  Hatxwioaxiov  bt  Gobtobatioh  or  OoBTBAor  Hadb  bt  Pbbsidbiit 
WITHOUT  AuTHOBUT  mnat  be  made  with  full  knowledge  of  the  terma  ol 
the  contract.    Id, 

U.  Ratdioatioh  Amounts  or  Itsblv  to  Pbmumftavb  Byidbici  or  Br- 
BBTTHiNO  NBOBaaABT  TO  SusTADT  It;  it  aoppoeea  a  knowledge  ol  the 
thing  ratified^  and  in  the  caae  of  a  contract^  that  ita  terma  were  known; 
and  if  there  waa  any  miatake  cr  miaapnrehenaion,  that  fact  mnat  be 
ahown.    Id. 

17.  Rathioatioh  bt  Boabd  or  Tkurxbs  or  OoBPORAXioir  of  CknrrRAor 
fOB  PuBOBLASB  OF  Lakd^  made  without  authority  by  the  preaident^  who 
waa  also  one  of  the  troateea,  will  be  preenmed  to  haTe  been  made  with 
foil  knowledge  of  the  terma  of  the  contract^  where  the  preaidant  par- 
ticipated in  the  meeting  at  which  the  ratification  waa  made^  and  made  a 
written  report,  which  atated  partially,  bat  not  fally,  the  terma  of  the 
contract,  wl^ioh  report  and  proceedinga  the  troateea,  by  a  rote,  ratified. 
The  mere  fact  that  the  report  did  not  atate  all  the  terma  of  the  contract 
ia  no  evidence  that  the  board  waa  ignorant  npon  the  anbject.  And  from 
the  fact  of  the  presence  of  the  president  at  the  »"<**t'*»g  it  may  be  in- 
ferred that  the  troateea  were  fally  informed.    Id, 

It.  FaUM  RxPRBaBMTATIOK  BT  AOBNT  OF  GOBrOEASIOll  AS  TO  FTB  RlOBTS 
UMDBB  CbABTBB  ABB  IhSUFFIOIBIIT  TO  AtOIB  GoKTBAOT  OF    SUBSOBIP* 

TIOH  to  ita  capital  atock.    The  repreaentation  ia  npon  matter  of  law. 
Parker  ▼.  7%9ma$,  885. 

19.  FaLSB  BBPBBSBHTATIOIfS  WILL  HOT  AvOID  CONTBAOT    OF    SUBSOBIPTIOM 

TO  Cafital  Stock  of  RAn.BOAT>  Gompaht,  when  they  are  in  reapect  te 

anch  mattera  aa  the  ability  of  the  company  to  oonatrnct  the  road,  and 

the  time  within  which  it  would  be  done.    Id, 
90.  Falsb  BxPBBSBBTAnoNa  will  hot  Ayom  Cohtbaot  of  Subsobiptioh 

TO  Capftal  Stock  of  €k>BFOBATiOH,  nnleaa  the  anbacriber  beliered  ai 

relied  npon  them,  or  hia  aabacriptlon  waa  in  aome  degree  indaoed  bj 

them.    Id, 
f  I.  OoHomoH  IH  Subsobiptioh  to  Gapital  Stock  of  Railboad  Coicpahi 

THAT  Road  should  bb  Locatbd  within  a  certain  diatance  of  a  apedfied 
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plM%faa«aailoBpN0td«it;  andUipirConMiioakiifliwaiTttd^tiM 
firiBg  of  imoniwWtiwMil  notM  for  the  wah&eriplknf  wal&m  to  intoodad  by 
thepaitiat.    Id. 

fL  Bbammm  in  BrooK  or  OoBKnunnir  an  tal^ieota  of  sale,  mori^gagt^  or 
pledge,  end  ere  UeUe  to  ettenhmint  end  eoceeatioD,  like  other  pereonel 
liruperty.    CfoU  t.  Ivm^  161. 

11  Whbv  Qawsnov  tmiuKRWAHo  Ssabm  nr  Stock  or  CoRPo&Anoir  k  be- 
tween »  Tendee  end  en  etteehiog  creditor  of  tiie  Tender,  ae  to  whioh  hee 
the  better  tiUe^  end  it  eppeere  thet  en  inetmment  of  tnmsf er  or  eengn- 
ment  wee  exeoated  prior  to  the  eerrice  of  the  atteohment,  then  if  the 
Tendee'e  pnroheee  wee  mede  in  good  f^th  end  for  a  valneble  oooiridere» 
tion,  in  eqnitf  his  title  will  prereil;  provided  he  hee  done  ell  the  lew 
reqniree  of  him,  end  ell  thet  it  la  poeeible  for  him  to  do  in  taking  poeeae- 
aion,  snoh  ee  the  netue  of  the  property  ie  snaoeptible  ol    Id, 

$L  Obouhb  ov  WmcB  Siock  Sold  bat  not  legally  tranaf erred  ie  open  te 
ettaohment  by  the  creditore  of  the  Tender,  is  the  aame  ae  that  upon  wfaioli 
pereonel  chatteb  eold  bat  retained  In  the  poeaaewon  of  the  Tender  are 
liaUe  to  atteohment  by  the  Teodor'e  oreditora,  end  faeti  whioh  wiD  ez- 
onee  the  retention  of  diattela  will  ezooae  deleoti  in  the  tranef er  of  the 
etock.    Id. 

tf.  Whkkb  Vihdob  or  SrooK  has  Hajm  Buobt  to  get  the  eaiignmant 
perfected  on  the  trenaf er  booke  of  the  corporation,  and  en  faihire  to 
eooompliah  thia  hee  made  en  eflbrt  to  meke  the  eeajgnment  ee  notcrloae 
ae  poeeible^  naing  not  only  dve  diligence  bat  eU  poeeible  diligenoa^  hie 
retention  of  poeeeerion  ie  exempted  frran  the  condemnation  of  the  law, 
and  a  perfect  eqnitable  title  Tcata  in  hie  Tendee,  which  will  be  protected 
ee  egainat  aabeeqnent  attaching  creditore  of  the  Tender.    Id. 

Wk  Whbt  Utmost  Dilioieigi  has  buh  Usid  by  both  paroheaer  andTendor 
te  meke  the  aele  end  deUrery  of  atook  ee  complete  ee  poeeible^  the  li^iti 
of  an  attaching  creditor  of  the  Tender  will  not  be  pkoed  ebore  thoee  of 
theftona/depozcheeer.    Id. 

IT.  Whiu  OwifXB  or  Oxbtdioatb  or  SHAsn  ik  OosroEAxioir  Sius 
Past  or  Thsm,  end  execntee  en  eeaignment  of  the  pert  eo  eold  by  per- 
tlelly  filling  np  a  blank  form  printed  on  the  beck  of  the  oertifieete^  beii^ 
gailty  of  no  went  of  cere  in  the  mode  of  filling  the  bUnk,  end  tide  ee* 
stgnment  ie  efterwarda  altered  eo  as  to  purport  to  aaaign  the  whole  ef 
the  aheies,  and  the  corporation  negligently  tranafera  eU  the  aheree  on  ili 
booka,  end  iaaaee  to  other  parties  a  new  certificate  therefor,  it  will  be 
liable  to  the  true  owner  for  the  amoont  of  aheree  thna  wrongfally  trana- 
lerred.    SewaUY.  BotUm  Water  Power  Co.,  701. 

Wk  MxnnoiPAi.  Oobpobation  camkot  Pass  Ibbxtooablb  OBDorAvan.  It 
cennot  abridge  ita  own  legialatiTe  powers.    State  v.  Ortwei,  689. 

n.  Cbabtkb  is  Soubob  or  All  Powxr  or  MumoiPAL  Gobtobatiov;  end 
where  the  mode  in  which  its  power  on  any  giren  aabjeot  cen  be  exerdeed 
Ie  preeoribed  by  the  charter,  the  mode  most  be  followed  or  the  corpora* 
tion  will  not  be  boond.    Zottman  t.  San  FranekeOf  96. 

n.  CoHTBAor  Madb  bt  Common  Covsoel  or  Citt  xh  Disbbqabd  m 
Ckabtkb  Pbovibiohs  cannot  be  the  ground  of  any  claim  againat  the 
city.    Id, 

SL  DnuKmovs  Gim  ob  Cobtkaoib  Madb  oongebhino  Impbotbmbbt  oi 
Gnr  PlMnBTT  bt  LnxiTiDUAL  Mbmbbbs  or  Cnr  Oounan^  in  whom 
no  power  in  thia  reapect  ia  Tceted  by  the  city  charter,  hare  no  greafesr 
ralldity  than  like  directiona  giren  and  like  contracte  made  by  any  i  " 
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of  the  dtj  amimiiig  to  ad  f or  tlie  oofpoimtioa;  nor  oaa  thoy 
hj  MJkj  mboeqiiQiit  i^fyproval  or  oondnot  import  TaUdity  to  aa  othorwiM 
ittralM  oontraot  on  this  mbjoot.    Id, 

IHL  OoimaoT  ov  MuinaiPAii  CkxBPo&Amm  vor  Mabi  dt  Modb  PsnoBiBiD 
BT  Obabikb  osnnot  be  ratified  and  made  obligatory,  in  disregard  of  that 
■ode^  bgr  any  inbeeqiient  aotioo  of  the  oorporate  autfaoritiee.    Id, 

tt.  SAzaricuxroir  m  Bquivaudit  to  Phsvioub  AuTBOsnT,  and  f^emtea 
vpon  the  oontraot  in  the  aame  manner  as  tboof^  the  authority  to  make 
the  oontraot  had  eziated  originally.    Id, 

WL  Po>wxE  Ta  Rimr  Nioiwiartlt  Sunoav  Powm  to  Makb  CkunmAOt 
nr  Fmn  Ihstaitob;  and  a  power  to  ratify  in  a  gtren  mode  aappoaee  tiie 
power  to  oontraot  in  the  aame  way.    Id. 

Wk  Whiu  Ohabtib  ov  Cirr  AunHORnn  Ck>irnuor  iob  Wobk  to  xb 
Oimr  oniiT  to  Lowvt  Kn>Ti«i»  after  notioe  of  the  oontemplated  work 
in  the  pablio  jonmal%  a  oontraot  made  in  any  other  way— that  ia^  given 
to  any  other  person  than  sooh  lowest  bidder — oannot  be  sabse^piently 
affirmed;  for  the  ooiporate  aathorities  oannot  do  retw»etively  what  they 
ate  prohibited  from  doing  originally.    Id, 

ML  MuvnnPikL  Ckttvo&iTzozr  som  hot  Bboomb  Lubli^  on  Obounb  ov  In* 
WUMD  OosTRACT  to  pay  for  benefits  reoeived,  for  tiie  yalne  of  improve- 
made  withoot  any  oontraot  haying  been  made  therefor  in  the 
presoribed  by  the  oharter;  for  the  law  never  implies  an  agree 
f  against  its  own  restrictions  and  prohibitions;  it  never  implies  an 
obligation  to  do  that  whioh  it  forbids  the  party  to  agree  to  do.    Id, 

Sr,  OmrrsoL  of  ComxBuonov  of  Coiaf oh  Siwsbs  nr  Cirr  of  Boroh  is 
veated  exohisively  in  the  board  of  alderman,  and  the  dty  is  not  liable  for 
any  injniy  or  inoonvenienoe  oooasioned  to  private  persona  by  the  looation 
or  oonstrootion  of  sooh  sewvaaooording  to  the  order  ol  that  board.  CkBd 

ML  Oabb  am»  UAJwmAMim  of  Oomioir  BrnwrnaiB,  msam  Buziav  Dbvolti 
WaoLLT  uvov  Girr,  and  it  ia  boond  to  provide  lor  keeping  them  ia 
order  throng  sodh  agents  and  offioers  aa  it  may  ohoooe  to  aeleot  and 
a^^points  and  the  city  ia  liable  for  negligently  permitting  them  to  oooft* 
aion  a  nnisanoe  to  the  property  of  eitiaena  whoee  private  drains  oonneot 
with  them»  if  snoh  nnisanoe  doeo  not  resolt  from  their  original  plan  ef 
oonstrootiony  and  mi^  have  been  avoided  by  keeping  them  in  proper 
5Mmii  I  vlffn  I     Idm 

Ml  Oommov  Siwxb,  wBxif  Buna;  Bieoma  P&opkbtt  of  Grrr,  and  no  pri- 
vate person  haa  any  power  to  interfere  with  it.    Id, 

Ml  Whbib  BMWMh  D  Qbixbebd  to  bb  CkwHtuoTBi)  WITH  WiflKB  Wbir  dia> 
ehaiging  into  the  empty  basin  of  a  oertain  bay,  and  it  Is  boilt  aooording 
to  this  order,  it  beoomee  the  dnty  of  the  dty,  when  the  flats  between 
the  npland  and  the  ohannel  of  sodh  basin  are  filled  np  and  made  solid 
land,  to  extend  snoh  sewer  throns^  the  land  so  made^  ao  aa  to  keep  open 
a  pUoe  of  discharge  into  the  baain,  the  dty  having  the  right  thna  to  ex* 
tend  it;  and  if;  throng  its  failnre  to  do  this,  injnxy  is  oooasioned  to  the 
private  property  of  a  person  by  the  overflow  ol  the  sewer,  the  city  will 
be  liable  in  damages.    Id, 

iL  Zhixbbtubb  Gbamtibo  to  Cirr  of  Boston  *'BiOBr  to  Dro,  Lay,  anb 
ICainxaxn  all  convenient  and  necessary  sewers  or  drains  from  the  npland 
to  the  ohannel  or  deep  water  vrithin  the  basin,  aooording  to  Uw  and 
the  wwnwifln  and  nsoal  practice  for  the  time  being  within  the  city,"  mnsi 
be  construed  to  apply  not  only  to  the  wants  of  the  dty  as  a  private  owner 
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ol  hakSk  In  iha  Biifl^boriiood,  Imt  also  to  iha 

wfakh  tt  mi^  beitediity,  in  ite  mimioiptl  oq?Mi^»  to  < 

ndsteiB.    /d. 

8m  QofwmBMtawrr;  Wimn 

00-TENAKCT.  • 
I*  IkviiiT  nr  Ooiamr  ov  Tract  ov  Laud  n  ERniUED  to  1 

and  may  maintMn  ejeotment  for»  the  whole  timot  agunet  all  ] 

oept  hia  oo-tenanta.     Totukcard  r.  Orwot  106. 
&  Twf  Axn  nr  Cknmov  cmor  Maxntjui  TBiiPAai  wbete  hia  co  tenant 

apprepriataa  the  proceeds  or  income  of  the  eatate.    fl|yimiicfi  t.  Harris 


%  Tnr  AKT  nr  OoifMOH  mat  Mahitazn  TBnPAsa  where  hia  co4aDaBt  practi- 
cally deatroya  the  eatate  itaelf  or  some  portion  thereof.    /dL 

4.  DiaanvMBAircB  and  Remoyal  bt  Tutamt  nr  Cknoioir  ov  MAomnKT 
Which  Conbtitutis  FncrcrBBS  ot  Mill  owned  in<oommon9  and  tlie  in- 
corporation thereof  into  another  miU  which  is  the  aole  property  of  aacfa 
tnant  in  ««""">*«,  without  the  conaent  of  hia  co-tenant^  ia  a  practical 
iaatuiuliun  of  tlie  ccnunon  property,  and  hia  o^tnant  may  : 
InapaaaaipiBathinL    Id. 

See  HoMiBTiAiMi^  S. 

OOUNTEBCLADL 
See  Plbadino  Aim  FnAono^  4IL 

CRIMINAL  LAW. 

1.  ABMir  n  Mauqioub  Aim  Willful  BuBNiNa  ol  the  honae  < 
another.    JToiy  t.  Stale,  60. 

&  Bmunoio  ov  Houn  Nscsssabt  to  CoNanrDTB  Anov  at  common  Isiv 
■mat  be  an  actual  homing  of  the  whole  or  aome  part  of  the  hooaa. 
Ketther  a  bare  intention  nor  an  attempt  to  bnma  honae  by  aotoally  oet- 
ting  fire  to  it  will  amoont  to  araon,  if  no  part  of  it  ia  bomed.  Bat  it  ia 
not  neceaaary  that  any  part  of  the  honae  ahould  be  wholly  oonanmed,  or 
ttiat  the  fire  ahoold  have  any  oontinnanoe.  The  Arkanaaa  statate  haa 
not  changed  thia  mle,  except  to  make  the  bnming  of  other  boildinga 
araon,  which  at  common  law  were  not  anbjeota  of  that  crime.    IcL 

iL  Bcmimfo  IB  Material  ELnmiTOT  Arson  under  Arkanaaa  statate^  and  an 
indictment  founded  thereon  must  aver  that  tiie  property  waa  bomed. 
But  to  fluatain  the  allegation  of  burning,  it  ia  not  neoeaaary  to  pro?e  tiwl 
any  part  of  the  house,  or  that  the  entire  building,  waa  consumed.    Id. 

L  Frrson  Attrmptino  to  Burn  HounB  by  setting  fire  to  it^  but  fafling  to 
accomplish  such  burning  as  constitutes  arson  under  the  Arkansas  stat- 
ute^ is  guilty  of  a  high  misdemeanor.    Id. 

i,  IvinonaDiT  tor  Arson  FouimiD  on  Ar»anba»  Statute,  and  charging 
that  defendant  act  fire  to  the  house  with  intent  to  injure  the  owner,  is 
aaaterially  defeotiTe.  It  should  follow  the  language  of  the  statute,  and 
charge  an  intent  to  bum  the  house.    Id. 

6.  In  ABKAN8A8,  Slave  CknodTriNo  Arson  must  be  proaeented  aa  for  a 
felony,  though  he  ia  not  to  be  punished  by  imprisonment  in  the  penlten- 
tiary.    IcL 

I.  Wheeb  Owner  ot  Buildino  Burglarized  has  Previous  NonoB  nus 
Obiicb  19  to  be  Ck)MiaTrED,  and  makea  no  eflbrta  to  prerent  the  < 
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dfliH  lioft  adopli  BMMW  to  Moon  the  aiMt  of  «!•  boi|^»  «!•  Utterii 
Uabflity  to  pmiihmimt  is  not  therein  ohaogecL  I^omfwofi  r.  AMe^ 
964. 

H  iLLDmHixDro  Oai  kat  IB  SuBJBor  ov  Labobht.  Cbmwwm>wfti  r. 
i9Aai0^7O6. 

H  Fbsdh  kat  Ooiom  LiBCEirT  ixw  luunasMraQ  Ois  by  oeoratly  open* 
ing  gM  company**  Mrrioe-pipo  on  his  ptremises,  and  ooonooUng  the  saoio 
with  another  pipe^  through  which  he  secretly  and  frandnlcntly  reosiTeo 
and  uses  the  company's  gas,  after  it  had  closed  the  serrice-pipe  and  r«* 
-  moved  its  meter.  Id. 
,  lit  Ox  Tbjal  wor  HoxiaiDi,  Judomsnt  of  Oxnvrr  will  hot  bi  BavKBaiD 
for  error  in  suppressing  evidence  which  woold  have  ccnstitnted  no  legal 
justification  for  the  homicide^  and  tiie  exdnsion  of  which,  therefore^ 
ooold  have  worked  no  injnry  or  injustice  to  the  plaintiff  in  SRor.  Affitrd 
▼.  suae,  209. 

^L  Bbbonboub  iHsntuoTiovs  nr  Homomi.  —It  is  erroneous  to  charge  that 
if  two  persons  arm  themselves  on  account  of  their  quarrel,  and  both 
draw,  it  is  quite  immaterial  which  fired  first,  that  tiiere  is  malice  afoto- 
thooj^  in  each,  and  that  the  slayer  is  guilty  of  murder;  or  that  if  ons^ 
hi  violation  of  a  state  law  which  forbids  the  secret  carrying  of  deadly 
weapons,  arm  himself  with  a  deadly  weapon,  and  in  a  fi^^t  kill  his  ad* 
versary,  it  will  be  murder.  The  law  does  not  necessarily,  and  under  all 
oiroomstanoe^  attach  malice  to  tiie  secret  carrying  of  deadly  weapons.  Id, 

1&  AmuAL  Imtxmt  to  Kill  must  bb  Fouad,  in  Pbuhbuutioh  ioib  Asbauut 
WRB  Ibtbbt  to  Mubdbb,  and  that  under  droumstances  which  would 
make  the  killing  nmrder.    Mahar  r.  People^  781. 

in  MaLIOB  AfOBBTHOVOBT  AND  AOT  07  KlLLINO  ABB  BSSEMTIAL  LffOBBM* 

BBTES  IN  Ottbnsb  ot  Mubdbb,  and  the  presumption  of  innocence  applies 
equally  to  them  both,  hence  the  burden  of  proo^  as  to  each,  rests  equally 
upon  the  prosecution.    Id, 

14.  Lboal  Impobt  ot  Tbrm  "Mauob  Ajobsthougrt"  n  vob  Ck>uBT  to 
Dbtinb;  but  the  question  whether  it  existed  or  not^  in  the  particular 
instance,  is  one  of  fact  for  the  jury.     Id. 

15.  OifBNSB  n  Manblavobtbb  only,  and  not  Mubdbb,  if  the  homicide^ 
though  intentional,  be  committed  under  the  influence  of  passion,  or  in 
heat  of  blood,  and  is  the  result  of  the  temporary  excitement  bj  which 
the  control  ot  reason  was  disturbed,  rather  than  of  any  wickedness  of 
heart  or  cruelty  or  recklessness  of  disposition.    Id, 

Mb  16  RBDUOB  QVfBNBB  fBOM  MUBDBB  TO  GbADB  OF  MANBLAUaBTlB,  ths 

reason  should,  at  tiie  time  of  the  act,  be  disturbed  or  obscured  hj  pas- 
sion to  an  extent  which  might  render  ordinary  men,  of  fair  average 
disposition,  liable  to  act  rashly  or  without  due  deliberation  or  reflection, 
and  from  passion  rather  than  judgment    Id, 

17.  What  n  Rbasonablb  ob  Adbquatb  Pboyooatiov  fob  Such  Statb 
OF  MiND^  as  should  give  to  a  homicide  committed  under  its  influence  the 
character  of  manslaughter,  is  a  question  of  fact  for  the  determination 
of  the  jury.    Id, 

18,  QuBsnoN  WHBTRBB  Ebabonablb  Tdcb  had  Blafsbd  fob  Passions  to 
Cool,  and  reason  to  resume  its  control,  is  one  of  fact  for  the  jury,  de> 
pending  upon  all  tiie  circumstances  of  the  particular  case.    Id, 

IB,  SCATXICBNT  OF  PBI30NBB  Dff  CbDONAL  CaSB  IS  FOB   Ck>N8IDBBATI0N  OF 

JuBT,  who  may  give  it  such  credit,  in  whole  or  in  part,  as  under  all  the 
circumstances  they  may  deem  it  entitled  to.    Id, 
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20.  Statbmsst  of  Bfumwa  VamoaD  Aim  Owwmkmd  wt ! 

trial  of  indictniflnt  for  Mwnlt  wxih  intent  to  mnrder»  held  to  haewn  1 
enraneonily  rejeoted  in  tfaie  OMe.    Menning,  J.,  dinenting.    Id, 

ML  Ixiaxmaon  nr  OAUiomMiA  n  Mori  thah  Mxbb  AoocBAnov 

npoQ  probeUe  oenee^  being  an  aoooeation  based  upon  legal  teetimony  of 
a  direet  and  poaitiTe  ohacaoter,  and  the  ooneorring  jndgnMnt  of  at  leaat 
ftinlT*  of  the  grand  Jnron  that  npon  the  eridenoe  preoented  to  them  the 
dafandant  ia goilty.    Peopler.  Tntder,  TJ. 

B.  Gbasd  Jukt  ouort  to  Find  LfDunniBifT  when  all  the  efidenoe  befota 
them  taken  together  ia  inch  aa  in  their  judgment  wonld,  if  uneapliined 
or  unoontradieted»  warrant  a  oonvietioQ  by  a  trial  Jury;  otherwiae^  th^ 
ahould  not  find  an  indiotmenl    Id. 

0L  Jukt  mrar  batr  KBAiiowAWT.n  Doubt  whtiimi  Aooowmd  Pubvoolt 
AND  HALiaiousLT  CoMMiTrBD  CBIla^  in  a  proaecotion  lor  murder,  i( 
upon  the  whole  eridenSoe  in  the  oauae,  they  haye  a  reaaonabip  doubt 
iHiether  he  waa  aane  when  be  oommitted  the  aot    Polk  t.  StaU^  382. 

IA.  AoouBK)  IB  PsnunKD  Ihvocdit  until  the  proeeoutioa  eatahliiihea  hia 
gnilt  l^  proof  of  erery  material  allegation  and  e^ery  ingredient  of  tba 
crime.  Ho  may  atand  on  thia  preaumption»  withholding  all  proo^  until 
the  ptoaecution  haa  mado  out  a  oomplete  oaae.    Harm  ▼•  StaU^  480. 

flk  To  ComnoT  ov  CntouMMEAimAL  Bvii^bhoi;  the  oironmatanoea  mnat  all 
ooncor  to  show  that  the  priaoner  oommitted  the  orima,  and  they  mnat 
■n  be  Inoooaiatent  with  any  other  rational  oonoluaion.  A  fow  or  a  mnl- 
titndo  of  facta  proved,  aU  oonaiatent  with  the  auppoaition  of  guilty  are 
not  enoogh  to  warrant  a  Terdiot  of  guilty.    Id, 

tS.  Ohabou  THAT  ABOTHBt  AiTB  *' DxfBinuiiT  might  both  be  gufl^  aa 
prinoipala  in  thia  murder,"  ia  a  mixed  one  of  law  and  faot^  and  ia  erro- 
neooa;  for  while  it  oontaina  the  proper  inatruotion  that  two  peraona  may 
be  guilty  aa  prinoipala  in  one  crime,  it  preaenta  the  hot  that  thia  ia  mor^ 
der,  without  informing  the  jury  that  they  are  the  oxduaiTe  judgea  of  the 
facta.    Id. 

tl.  AoonsABT  BDOBB  Fact,  xh  Ohb  Statb,  to  Gbucs  Commhtid  nr  An- 
ifnaaL,  OAimoT  bu  Pujugmm  thkbdob  in  the  atate  where  the  crime 
waa  oommitted;  although  the  lawa  of  the  latter  atate  provide  that 
''e?eiy  penon,  being  without  thia  state,  committing  or  consummating 
an  offenae  by  an  agent  or  meana  within  the  state,  is  liable  to  be  puniahed 
by  the  lawa  thereof  in  the  same  manner  aa  if  he  were  preaent^  and  had 
conrnMuced  and  oonsnmmated  the  offionae  within  the  state."  •ToAns  t« 
^5tote,40a 

A  Dtzmo  Dmlajlation  should  bi  Aixicitibd  as  Suoh,  where  the  peraou 
malfiug  it  beUered  that  he  ooold  not  reoorer,  though  he  lired  aerentean 
daya  after  making  it.    Chnrnomoedlth  ▼.  Cooper^  762. 

A  AiTBR  Byn>B2fCB  that  Obb  Ikdiotbd  iob  Cbdcb  bad  Ebdbatobid 
to  Pbooubb  Wmrsss  to  Swbab  Fal&elt  to  facts  tending  to  prove 
o&M,  he  cannot  be  allowed  to  show  that  on  full  investigation  the  select- 
men of  the  town  where  he  lived  had  before  that  time  assured  him  that 
they  were  satisfied  of  his  innocence.    Id, 

Ml  DaoLABATioirs  ot  Dbfendabt  m  LrDiomBBT  to  Onb  Who  was  Sbabo» 
INO  HU  HousB  after  commission  of  the  crime  are  not  admiaaible  in  hii 
own  faTor.    Id, 

ML    DnVO   DlCLABATIONS   AdMITTBD   to   PbOTB   IdBHTITT  OT  DBfBBDABt 

aa  the  person  who  oommitted  a  crime  may  be  rebutted  by  evidence  show* 
ing  that  doceased  had  met  and  talked  with  person  whom  he  was  weU 
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Hmdi  a*  IIm  tliM  for  ottiir  pfliMOi  wbon 
and  tiia*  he  ifM  in  iha  haW  «f  ihu  miitakiBf 

Sea  Bail. 

CUBTBST. 
8aa  HxjiBAin>  Aim  Wiwa,  8. 

OUSTOBC. 
See  Baksi  ajkd  Bunoorab  ^-^ 

DAMAGES, 
r  a  TO  Bi  Oomnsina)  as  Fomro  Amouht  ov  LiQumAxiD  Dm- 
,  AND  vor  Pur Aurr,  which  providee  that  fhe  oontractor  ia  to  repair 
I  lor  the  aum  of  fifteen  hundred  doUara^  and  haye  them  oom- 
plalad,  ready  for  oooopanoj»  by  December  lat,  and  that  "for  each  and 
•rery  day'a  deUy  in  the  completion  ol  aaid  hcnaea  after  December  lati 
aaideontraetoria  to  forfeit  five  doUara."    HaUr.Orowb^,145. 
%  UKUf  Dv Auio^  WuT  ov  Inquibt  Lnvss  to  Aflsna  DAMioBa^  which  the 
iheriif  may  ezeonte  by  aommoning  a  jury  from  the  regular  panelt  or  from 
by«atanden,  and  baring  the  damagea  aaaaaaed  l^them  either  in  the  prea- 
ettoe  of  the  eoort  er  before  himeelf.    JStmi  /na.  Oo,  r.  PkOpi,  217. 
IL  iMKBDHjamv  THAT  Mauoi  OK  Ososa  NBOLaor  ov  PLADiTiiv'a  BioBxs  baa 
not  bean  aoffioiently  eatabliahed  to  allow  jnry  to  find  exemplary  dam- 
agea ia  proper,  if  aoeb  ia  the  atate  of  the  eridanoe.    StUmr.Ckukmemt 

n. 

L  Mora  ov  Abobxazhiho  DAMAOia  in  an  aotion  on  the  caae  for  injury  to 
plaintiff'a  well*  and  for  poUntioQ  of  the  water  thereolt  pointed  oat. 
OUmoa€h»$LifildCo.r.Oraham,2dX 

$^  BmCPLABT  DAMAOia  WILL  HOT  BB  AWAEDSD  Sf  AOIIOir  VOB  SlBITU  OV 

Stook  ov  Goosa  nnder  exeontion  iaaned  npon  a  Toid  judgment^  where 
the  defendanta  aoted  in  the  aeisare  nnder  the  advioe  ol  oonnael,  and  it 
doea  not  iq^pear  that  they  knew  or  aoapected  the  invalidity  of  the  jndg- 
mant»  and  the  aeisare  was  made  and  proceeded  with  in  the  ordinary 
manner.    Belden  ▼.  Catkmam^  93. 

i  Damaobb  vob  Sheumb  ov  Goods  ov  Fmi  mnnn  Ejhuutiob  Imitid  oh 
Void  Judohxnt  do  not  indade  loaa  of  profita  resaltbg  from  diminntloB 
of  bnrineaa,  after  the  releaae  of  the  gooda  from  aejnre.    Id. 

7.  In  AaoBTAiHiRo  Mbasubb  ov  Damaobb  in  AonoM  ov  CUai  for  injary  te 
property,  all  tiie  ciroamatancea  connected  with  tiie  injniy  are  proper  to 
be  cooaidered  l^  the  jary.    OOmoa  Qm  JJffki  etc  Co,  r.  Orakom,  268. 

See  Dowbb,  6;  Faui  IifraisoiriaEirr;  KuiaAvo%  4;  TBaaPAai^  2;  Yshdob 

AND  YSNDXl,  0,  fL 

DEEDS. 

L  Dud  must  CkunEAiv  QpiSATiyB  Wobm  ov  OomrsTAHOB.  Sharp  t. 
Bailey,  489. 

&  Opbbaittb  Wobds  ov  Km.BiCT  in  Smnji  QuncLAiic  Dbbd  are  ''remiae^ 
releaae,  and  qoitdaim";  and  where  the  worda  ''bargain,  aell,  and  qait- 
daim"  are  employed,  they  operate^  not  merely  to  releaae,  bat  to  transfer 
any  interest  which  the  grantor  possessed  at  the  exeoutioii  of  the  deed 
'i^pmebard  r.  (hrm,  10& 
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H  IjuaoB  DoD  Bor  TO  Takb  Bnior  uvtil  Fmnma  Day  is  nofl  f  or  Ihal 
iMMQ  Toidy  Moocdiiig  to  tho  weU-MtUad  law  of  Maina.    /orcia«  ▼. 

4.  P^mn  BT  WoMAV  to  Mabbt  Gbahtoe  n  Gooo  CovaiDBumov  worn 
IhEBD^  and  aha  will  ba  cntitlad  to  hold  the  land  againat  hia  csadite^ 
althoogli  tba  aiamaga  ia  prerentad  by  hia  death.    SmMh  r.  AUm,  768. 

Saa  AoKHOWUDWifBHTi;  ArtAOBMEXiTB,  8;  EouiTTy  2-4;  ExaooTKon,  4| 
HiOKWAn»  6;  HoMiRBADa,  ^14;  Marbtid  Womeb;  BaooBmAxioBi 
Tatatbib;  Tbvrb;  Ybbdob  ahd  Ybbdbb. 

DEPOsmoNa 

8aa  BriDBBOiy  11, 12i 

DIVOBCB. 
8aa  Mabbiaob  and  Ditomk 

DOMIOILE. 
L  FtAOB  ov  OnLD'a  BiBTH  IB  IB  La  w  RB  DoMiaiL^  if  It  wa%  al  tba  tfaot 

af  tiia  birti^  tha  dondcila  of  ita  paranta.     Ta^br  r.  Jmr^  901 
&  DoMKJiLi  OB  BiBTH  OB  MiBOB  OoBTiBVBS  BBtfl  tba  aUld  haa  obtainad  a 

saw  domieila.    Id, 
H  MmoB  n  Iboapablb  ob  Chabozbo  hu  Domciu  pimBa  HiBOUTr»  and 

moat  tharafora  retain  tha  domioila  of  hia  parenta.    Id, 
C  IIiBOB'a  DomoiLB  oabbot  bb  Chabobd  bt  Aor  of  Sxbabobb  in  wroag- 

folly  remonDg  hia  paraon;  aa  whan  aaohranMifvaltakaa^laeawitboitt  tha 

aonaant  of  tha  minor'a  father,  who  atiU  liTea.    Id, 

DOWER. 

!•  To  OoMPBL  WzFB  TO  Elbot,  proviaiooa  of  will  moat  ba  aooh  aa  to  ahow  an 
aridant  intantion  <m  the  part  of  tha  teatator  to  azafaida  tba  claim  of 
dower;  the  proriaiona  of  the  will,  or  aome  of  tiiam,  mnat  ba  abaolntely 
jnoonaiatent  with  her  claim  of  dower.     Wiwihm  r,  Pemrmm,  21S. 

%  Wm  IS  NiOBssABiLT  Put  to  hbb  Blboiiob,  wliata  the  wfaola  proparty 
ia  oonreyed  by  the  teatator,  if  it  ia  dear  that  there  ia  one  part  of  tlM 
property  which  the  teatator  did  not  intend  ahonld  be  aa^ect  to  the  claim 
of  dower;  for  it  would  follow,  in  anch  a  caae,  that  ha  did  not  intend  thai 
any  portion  of  it  ahonld  be  anbjeot  to  anoh  a  olaim.    Id, 

H  Wdtb  is  Put  upon  hbb  Elbotiob  by  the  charge  of  an  ananity  upon  land 
in  favor  of  the  widow,  or  *'a  airport  and  home"  for  her,  idiere  it  ia  made 
a  charge  npon  land  deriaed  by  the  hnaband.    Id, 

A,  Whbbb  Wdb  hab  Elbotbd  to  Takb  Dowbb  ont  of  bar  hnaband'a  eatate, 
where  he  haa  deviaed  it  all,  ahe  cannot  hare  *'a  home  and  anpport"  alao 
charged  npon  the  aame  eatate.    Id, 

§k  Ibohoatb  Bight  of  Dowbb  Onob  Vibtbd  dt  Wifb  cannot  be  diveated 
except  by  her  own  volontary  act  performed  in  the  mode  preaoribed  by 
Uw.    NkoUv.Ogden,Zll. 

IL  Dakaob  fob  NoN-A88ioNMBifT  OF  DowBB  pnraoant  to  demand  are  re> 
ooreraUe,  notwithstanding  the  ref naal  to  aaaign  waa  made  in  the  ntmoat 
good  faith  under  belief  that  the  claimant  waa  not  entitled  thereto.    Id, 

\  MOMBT    BOBBOWBD  OF   ThIBD    PbBBON  ABD    IbYBBTBD  IB    PuBGHABB  Of 

Labb  ia  not  pnrchaae-money  within  meaning  of  DlincHa  dower  law.    /en^ 
aoMT.  Oardetiy  306. 

See  HoMBSTBAsa,  12;  Husbabd  ani>  Wm;  Powbbb,  8. 
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DUBB88. 

WoMAvli  BaoBT  TO  Atoid  yLatoQAQM  maoMxnm  ov  Vuwam  n  vov 

TwyAiiKis  nor  is  the  mortgagee's  n^t  to  Mt  it  up  m  Tilid  ■fawagthwiti 

beoMiM  the  mortgagee  penonaUy  touk  iu>  pert  In  prooQilBg  Hi  ezMi^^ 

bat  iti  ezeoaUon  was  obtained  by  the  huabaad,  to  aeooie  hie  debt  to  the 

CeninUBamkr.  Copdcmd,  697. 

8;   CoHTBAons  10,  11;   HvsBAino  Aim  Wiv%  S| 
MAmMP  WoMSN,  4;  Nsootiablb  LraimuiODm,  IL 

DYING  DEGLARATIONa 
See  Cbdhnal  Law,  28-31. 

BASEMENTS. 
MaUB  «F  Oam  to  OwwKWum  hAjn>  of  Akothxb  n  Bahmmsi;  and  an  faUr» 
eat  fai  leal  eatate^  and  title  thereto  must  be  ooiiTejed  by  grants  and 
ertahtiihed  by  proof  of  an  aotoal  grants  or  of  preeoriptioii  from  whioh  a 
pmni  wiU  be  inferred.    Smowdm  ▼.  WUom^  37a 
See  LiGENSx,  4. 

BJSOTMENT. 
See  CkMnvAHcr,  1;  Ouabbxah  urn  Wibd^  % 

ELBOnON. 
See  UowxR,  1-4. 

ELBCIIONa 
L  OiwiOB  ov  JuDon  ov  BuonoN  is  Judicial  ur  m  NATUBl^  and  aoeh  oOeer 

eaanot  be  held  legally  reaponaible  for  anything  more  than  an  honeat  and 

faithful  exeroiae  of  Ide  judgment,  and  is  not  liable  for  the  eonseqnenoea 

of  nustakes  honestly  made.    Bevard  ▼.  Hqffman,  618. 
X  JvDOB  or  EuKnnoir  n  not  Liablb  iob  Rxrusmo  to  Aixow  Pibsoh  to 

YoTB,  nnder  an  error  of  judgment,  but  is  only  liable  when  he  acts  wil* 

fnUy,  frandiflently,  or  corruptly.    Id. 
8.  BuKmcm  n  vor  Void  bt  Rkasoit  ot  Omibsion  to  Gm  KoncB  that  It 

WAS  TO  Taxb  Plaob.    State  ▼.  Jones,  403. 

EMINENT  DOMAIN. 

L  Acrr  ov  OpxNiMOy  Widbnino,  Ain>  Clobdig  Stbbbtb  is  BiamisB  ov 
RnoRT  OF  BMnrBNT  DoMAiK,  delegated  by  the  legislature  of  a  state  to  a 
dty,  aa  to  other  corporations,  to  be  used  for  purposes  of  public  good. 
To  subordinate  it  to  any  private  end  would  be  a  perversion  of  the  high- 
est prerogative  known  to  constitutional  government.  State  v.  Oratoee, 
639. 

&  PowBB  OF  S^hnbbt  Domain,  howevbr  Exbbtbd,  is  SuBjBcnr  to  Con- 
mTUTiONAL  Inhibition  that  the  legislature  shall  enact  no  law  authoris- 
ing private  property  to  be  taken  for  public  use  without  just  compensation 
being  first  paid  or  tendered.    Id, 

H  AssB^MBNT  OF  Bbnbut  Dubs  on  Pbofribtobs  Bbnbfitbd  bt  Stbbbi 
Impbovbmznt  is  Ck>N8TiTunoKAi«  Mods  of  providing  compensation  to 
owners  of  land  taken  for  public  use;  as  is  also  the  assessment  by  com- 
missioners in  the  city  of  Baltimore,  with  the  right  of  appeal  to  the  crim* 
faialoonrt    Id. 
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OS  Ofjuulho  amj>  Wmoffiiro  Etbemsb  q 
MAWJXQ  Spwul  Pdblio  Dutt  aud  JmusDionoH  AagiojMi>  Tnu,  t» 
be  ocaoated  In  a  pvttioribed  f  onn,  their  prooeedings  are  of  a  legal  diane^ 
and  mint  be  regarded  ae  rabjeet  to  all  the  inddenti  of  prooeedingiy  in 
the  natora  ol  a  writ  of  inqniiition  ad  qmd  daaumm^  being  bat  means  to 
the  nme  end.    Id. 

i.  OOHOTMNATION  OF  P&ITATB  PrOFEBTT  TO  PUBUO  USB  IB  HOT  OOKFLKn 

nntil  the  proprietor  18  paid  or  tendered  the  Talue  of  hie  property,  aeaeoer- 
tained  by  the  inqneet  or  ■leiiueut  No  preliminary  step  ]^ior  to  aetoal 
payment  or  tender  eo  fixei  the  oondemning  oofporation  ae  to  prerent  an 
abandonment  of  the  oondemnatioa  or  enterprise.    ItL 

C  Pkbkmib  DxALnro  wixb  CoioaaanmBBS  ion  Oraimro  Aim  WiDxirnro 
Bnamn,  fob  Pik^ibtt  ob  Matxbiau  Pabtiallt  Affbofbiatkd  to 
PuBLiD  Ui%  deal  with  them  ae  paUio  offioen^  acting  nnder  the  mnniei- 
pal  oonnoili,  whieh  have  the  power  and  the  ri^  to  abandon  any  pro* 
jeoted  improrraMnt^  when  it  beoomee  obriooe  that  it  will  not  promolt 
tiie  pnblio  good.    Id 

T.  PlUKSBDiirM  OF  OoMmaaiowBBa  fob  Ofboho  avo  Wtdmsoq  QrnmmM, 
mdar  the  ordinance  of  1860  <rf  the  dtj  ci  Belttmore^  are  a  labetitate  for 
the  impiieition  of  a  jnry,  to  aeoertain  tiie  actnal  oostof  any  ptojeoted  im* 
pcorement^  and  hare  no  further  eflEeot.    Id 

t.  HmnCIFAL  CklBFOBAXIOH  WILL  HOT  BB  COEBCID  TO  ADOFT   OoHDBMB A* 

noB  of  Pbitatb  Fbofsbtt  for  etreet  improrement^  at  the  instance  of 
pwrnhssers  bnying  an  imperfeet  title  tiiereondtr,  with  fall  knowledge  ol 
tiielMti^  if  the  oorporatioi&  will  notbeooeroed  to  adopt  the  oondemna- 
tioo»  at  the  instanoe  ol  the  propnetof%  who  are  nswUllBg  Tondon.  Id. 
See  OoBVOiBAnov%  8. 

L  MqmAMtM  Rblddt  mat  bb  GmABnD  to  Difbbiubt  nr  Lboal  Aonon; 
in  thoee  states  where  law  and  eqnity  are  administered  in  the  same  ooor^ 
if  the  pleadings  preeent  the  neoessary  ayerments.    Snowim  ▼.  WUai, 

i7a 

&  XQUXTT   has  JVBHDIOnDN   TO   OOMFBL   DbUFBBT  AVD   H)f  II1IH>BB   OF 

Dbbd  ol  mortgage^  whioh,  after  baring  been  eieeated  and  deliFered, 
thoo^  not  acknowledged,  has  been  intmsted  to  the  mortgegor  for  the 
purpoee  of  baring  it  reoordedy  if  he  therenpon  retains  it  in  his  own  pos- 
session and  refnses  to  delirer  it  np  or  have  it  reooided.  PtmrcB  r.  Lam- 
son,  782. 

ti  CkmTJuor  Brtbbbd  into  ondbb  Motoal  Bbubf  of  PABxna  tbat  Law 
OF  SuBnoT-MATTBB  WM  established  by  a  decision  of  the  saprsme  coniti 
will  not  be  set  aside  in  eqnity  beoaose  of  a  sabseqnent  decision  ol  the 
same  coort  orermliiig  the  former  one^  and  dedaring  a  diiEBient  rule  npoa 
tiie  subject    Kenton  ▼.  WeU^,  187. 

4.  To  SusxADT  Bell  zb  Equitt  to  Bbfobm  "Deed  ov  Obound  of  Mibcakb, 
the  proof  that  it  doee  not  conform  to  the  oral  contract^  as  nnderstood 
by  the  parties,  mnst  be  entirely  exact  snd  satisfactory,  Bixwfftr  r.  ^oaqr, 
660. 

i^  AirswBB  IB  OBAHCKEr  18  Takbb  as  TwjMt  IF  Ho  Bbfuoaxiob  is  FiLBn. 
TroiU  T.  EimmemMf  820. 

i.  SwoBB  AirswBB  Dff  Ceabobbt  kur  bb  Ofbboomb  bt  TssniioBT  09 
Two  WmiiWf,  or  its  eqairalent.    Id 
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f •  DmmMM  PBO  Conmao  a  Bebovbox78»  when  paased  on  order  of  pnblioi^ 
tkiiy  diieoting  patliotion  for  three  weeka  instead  of  one  numlh,  m  re- 
^oind  b7  stBtate.    (kntralBank  r.  Ck)pekmd,Sm, 

See  OcfaTMuaia,  10^  11;  Bvii>iwa»  4»  5;  LsmnronoNs;  Mibtaxb;  HoBXOAGSib 
1;  BcATim  OF  LmrrikxioN^  1,  2;  Wills,  4,  6. 

E8TAXBS  OF  DBCEDENTS. 

1.  Taormmtt  ov  OAiooBiriA  Aor  BaouLATDro  Sbtcudimht  ov  Bbeasis  oi 
DmamiaBm,  deolaring  that  no  sslo  ol  any  property  of  an  estate  shall  be 
Talid  unless  made  npon  an  order  of  tiie  probate  ooort^  is  applicable  to 
sales  byexeentors  sad  administrators  only,  and  does  not  refer  to  judicial 
sales  nnder  decrees  of  ooort^  nor  to  sales  in  pmsoance  of  testamentary 
aathority.    FaUm  r.  BtOkr^  14a 

%  ALUMUxunr  of  FusiHTifBiT  OF  Oladc  IB  UNnianaABT,  in  an  action  to 
enforce  specifie  liens  and  eqnitable  rights  agMnst  an  estate.    I<L 

t,  Tnuc  ''OLAma,"  as  Usbd  in  Caufobhia  Aor  BaouLAxmo  SKmniBrr 
OF  BnAXM  OF  Daonmrn,  refers  only  to  snch  debts  or  dwnsnds  against 
the  deoedsnl  as  mi|^t  by  aetioQ  be  reduced  to  simple  money  Judgment^ 
.  and  does  not  embtaoe  mortgage  liens.    LL 

4»  J^nUEUlUUOH'  OF  PnOBATB  CtoOBiT  OFXB  SKTrLBMBHT  OF  HrASBB  OF  Djhub- 

mbm  attaohss  and  becomes  sflecti^e  only  upon  the  granting  of  letters  of 
admiiristaration;  and  the  power  to  make  an  order  directing  the  sale  of 
real  estate  for  the  paymontcl  debts  anses  cnlyupoQ  the  preeentation  by 
the  legsl  and  regular  administrator  ol  the  petition  prescribed  by  law. 
Long  r.  BmmeU,  420. 

i^  FMSMTAnoy  of  Pwmuw  foe  Qbsbe  to  Sill  Dioidirt's  Bkaltt 
for  payment  of  debts  1^  administrator  confte  upon  tiie  court  Jurisdio- 
tion  ol  the  subject-matter,  and  its  subsequent  proceedings  will  be  pre- 
sumed to  be  as  regular  and  oondusiTe  as  thoae  of  courts  of  general 
Jurisdiction.  And  the  action  of  the  court  will  not  be  ooUaterally  reviewed 
when  the  jurisdiction  so  far  attaches  as  to  require  the  court  to  hear  and 
determine  the  sufficiency  of  the  facts  relied  upon  to  confer  such  jurisdic- 
tion, whether  tiiey  relate  to  the  law,  the  process,  the  notice,  or  the  peti> 
tion.    Id. 

See  APTAirummn;  Rxboutobs  ahd  ADicmisTRATOBfl;  MoBXOAOia^  10) 
SxAXDTB  OF  Ldhtationb,  5;  Wills, 

BSTOPPEL. 
t.  To  Makb  Bboobd  ofFobmsr  TBiALEvnyDTd  to  CoNOLUDn  AinrMATTBa 

IV  lasuB  BsrwxiN  Pabtem,  it  should  appear  by  the  record,  or  other 

proof,  that  the  same  matter  was  in  issue  snd  decided  at  the  former  trial, 

between  the  same  parties.    OeeUr.  OecHeSS. 
%  Etnofmaji  mnrt  vm  Rkupboqal  ahd  Bdcd  Both  Pabxdbs.    Ihey  operate 

only  on  partiee  and  privies  in  blood  or  estate,  and  can  be  used  neither  by 

nor  agptinst  strangers.    Id, 

%  AUf  PkBOOVS  ABM  BOiVALLT  OOMOLUDSD  BT  SaXB  JUDICIAL  PLOaDSHNQi^ 

who  are  represented  by  the  parties^  and  claim  under  them  or  in  privily 
witiithem.    Id, 

ARnm  UPOBI  Maitbb  of  Fact,  and  not  upon  matter  of  ksr. 
'r.8imUbaier,4Vk 
Ree  CkyBFOEAnora,  1, 2;  HimAMi>  AMD  Won)  Junmuwa^  flL 
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XyiDENGK 
L  SmxnicB  is  Iv^asmshbui  to  Pbotb  hak  not  aDtgtd  In  th»  faOL    Bt^ 

weUr.  Goodwin,  100. 
%  BxnM  THAT  OBJVOnOHS  TO   BymiHCB  MUST  BB   SFBOinO  AlTUMM  oin.1 

TO  Such  Objbotioiis  m  can  be  dbriiited  b^  otber  ^widt&Dotf  or  b^  th»  ael 
ol  the  party  or  the  ooiurt  Clauser  ▼.  iStoiMi,  299. 
ti  Whbui  TnxDf out  iob  Dbfbmdaitt,  Impbopbblt  Bbjboxbd  bt  Ooubi^ 
a  QfFBBBD  BT  Statb,  AND  Objbotbd  TO  by  defendant^  the  error  ia 
eared,  and  the  defendant  oannot  complain  that  hewaa  hnrt  by  the  preri- 
ooa  deeiaion;  the  mazim  <rf  the  law  being,  VotmU  mmJU  k^wHa.  A\/f»r4 
r,8iaie,209. 

4»  WBimif  COMTBAlOi;  as  BVIDBX  CBD  bt  BoNIM  and  MOBTOAaB^   GABBOI 

BB  Vabibiv  in  the  abaenoe  of  fraod,  aooident^  or  nuatake^  in  a  aoit  to 
foreoloae  the  mortgage^  by  eridenoe  of  a  parol  agreement  to  Ibe  efiaol 
ttiat  at  the  time  when  a  deed  of  the  land  waa  made^  and  the  bondaand 
mortgage  were  exeeated  to  aeoue  payment  oi  the  ppmhaaa-monqrt  the 
grantor  promiaed  to  pay  off  an  exiating  mortgage  on  the  land^  and  if  he 
ahould  fail  to  do  ao^  the  grantee  might  retain  a  soffioient  aom  for  that 
porpoae  ont  of  the  laat  inataUmanta  <rf  the  prioe;  e^eoially  when  aooh 
eridanoe  ia  introdnoed  to  raiae  an  equity  against  an  aaalgnee  of  the  mort- 
gage in  good  faith,  without  notioe  or  knowledga  of  the  agreaoMBt    Tkmm 

i^  Fabol  Bvidbncb  to  Vabt  OB  CoBTRAniar  WBirrsM  OoBnuior  a  In* 
AiwnsBTBf.B  IN  EQuiTr,  aa  well  aa  at  Uw,  in  the  abeanoe  of  fmnd,  aeei- 
dant»  or  mistake.    Id, 

C  Pabtt  Cannot  bb  Pbbmittbd  to  Bbad  in  BmaNOB  Unanswbbbd  Lar* 
tbb  from  himself  to  the  ad^erae  party,  for  the  pnrpbee  of  proving  the 
tratii  of  facta  atated  in  it^  although  it  waa  in  reply  to  a  letter  to  himaaU^ 
iHdoh  haa  been  pat  in  eridenoe.    Fomimg  ▼.  KimbaU,  690. 

7.  WiENBBS  CANNOT  TBSnBT  TO  CONTENTS  OF  WbITINO  VOLUNTABOLT  ANB 

Dbubbbatblt  Dbrbotbd  by  himself  in  a  suit  brooght  1^  himself  and 
foonded  upon  the  writing  onleaa  he  first  introdnoeseridenoe  torebat  the 
saspieion  of  tend  arising  from  his  sot.  **CQmU  Jommm*'  ▼.  Bmmttt, 
788. 

H  KxTBiNsio  Etidbncb  n  not  AramnBLB  to  change  the  "*— ^"^  of  a  word 
hanng  a  gneral  well-dafined  signiflflation,  bat  if  a  word  la  employed 
which  has  no  definite  and  speeifie  gieral  maanlnfe  its  looal  meaning  may 
be  proved.    Oalena  In».  Co,  ▼.  Kugfer,  284. 

••  MbbbBbadinoobCboss-intbbbooatobibs  and  answers  in  evidence  at  the 
trial  is  not  prod^  aa  matter  of  Isw,  in  a  sabseqoent  action  between  the 
same  partiee,  that  they  were  relevant    Lmomm  ▼.  JGNdb^  49. 

10.  Bbtbibs  Madb  bt  Thebd  Pahobb  in  Bank-booss  are  hearsay  merely^ 
and  are  not  proper  evidence  in  an  aetion  upon  a  promiaaory  note.  Bmrmm 
V.  Simmons,  248. 

IL  Coubt  CoMxns  Ebbob  bt  Aixowino  Tbbtimont  Takbn  down  unsbb 
Statutb  to  bb  DnoBBDRHD  by  evidence  ahowing  that  the  penman  per- 
formed his  duty  in  an  inexpert  and  bungling  manner.  A\ford  ▼.  ^SMU^ 
909. 

12.  Ex  r ABEB  VOLITNTABT  DbPOSIIIOBS,  MaDB  BOB  COLLATBRAL  POBVOO^ 

OANNOT  BB  Rbad  AS  Btidbngb  iu  s  csse,  though  the  witneas  be  dead,  et 
abeent  in  the  public  aervice.    Id. 
See  AcKNOWLBDOMBNTS ;  AnoBNBTS^  &-6;  CoBPOBAnoiNS,  10 1  Obtmiwab 

LaW|  SqVITT;  JUBODiOIION;  JVKt  AND  JUBOBS;  IiBgrmfAOTl 
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7|  PUASDTO  Avo  Tmumxm;  Vowmbb,  %  S;  8HSBim»  t|  fh^nrm^  S| 
BcATim  ov  LiifnATiOKB^  7;  TAxinoir;  Vivxxib  avo  Ymnmb,  4| 
WiaBUi  2;  Wnxs;  Wn 


EZBCUnONS. 

!•  InOBMAL  AHD  DbWUIIVI  BiTUBN  OF  LiTT  OH  KlAL  BnAX^  IV  OUBIB 

BT  AxDromiiTB  duly  and  properly  aUowed  by  the  oouti  is  bindiogupoB 
tha  pMtiM  to  the  le^.    8ynumi$  ▼.  ^orrii^  668. 

&  Lvrr  OH  Kial  Bbcasb  n  not  Dsibotivs  BBOAun  AygmAimuuiT  09 
Uhbitxdbd  FosnoH  wt  off  to  creditor  is  not  made  at  the  same  rate  at 
which  the  whole  estate  is  appraised,  if  thestatate  doesnot^  in  such  < 
require  iq^praisement  <rf  the  whole  estate,  lor  the  latter  bemgi 
most  be  treated  as  sorphisage.    Id, 

E  Salb  of  Rkal  ok  Pbbsonal  Pbopshtt  oh  Ezhodtioh  will  hot  bb 
Yaoatbd  by  a  rerenal  of  the  judgment^  and  the  writ  ol  restitation  after 
rerersal  issoes  only  for  the  amount  for  which  tiie  proper^  sold  on  eze- 
ention.    Stitimm  ▼.  Bom^  691. 

4.  flBBBIFF's  DbBD  HBBD  NOT  ShOW  THAT  SXATUTB  RBQUIBBiaDm  IN  Bb- 

CUBD  TO  NonoB  were  oompUed  with.  It  is  sBfBoimt  if  the  offioer's 
letom  of  the  sale  en  the  execation  shows  that  the  proper  notioes  were 
gifen.  Id* 
%^  FnMmmB  of  Lanm  Sold  oh  Exbodhoh  AoQunBi  onlt  Libn  ufob 
Lanm  for  the  amount  of  his  bid,  and  interest  dnring  tiie  redemption 
period.    Omikw.M(aairdd!Co.,4aik 

H   IdMili  BniTB  OiF  JUTOMBRT   BkBIOR  IB  HOT  DiVBBTBD  BT  SaLB  of  his 

land  under  execation  nntil  after  the  ezpiraticQ  ol  the  time  for  redemp* 
tion,  and  the  title  has  vested  in  the  pordhaser  by  deed  from  the  sheriff 
and  prior  to  that  time  snoh  estate  may  be  the  snbject  of  a  lien,  or  of  a 
sale  nnder  execution,  or  of  a  oon^i^ranoe  by  deed  from  the  debtor.  Id. 
7.  BaouLABirr  oif  Pbogbm  oanhot  bb  Qubriohhd  Oollaxbballt  bt 
Stbanoke  to  Salb  unbkr  Kxboutioji.    Dmrhaoi  ▼.  HMUm^  876. 

t.  PUBGHABBB  AT  KZBOUTIOH  SaLB,  OtHBB  THAN  PLAINTIFF  IN  WbXT,  Will 

not  be  defeated  in  his  title  by  any  defect  or  ixregolarity  in  the  execntioa. 
Id. 

%  DbTBOTITB  and  VOTPABr.B   RlBUUTlOa  CAN  BB   AMBHBBD  BT  JUDOMBMT 

as  well  after  as  before  the  sale,  and  parol  proof  by  the  keeper  of  the 
records  is  admissible  to  show  the  identity  of  the  execation.    Id, 

10.  JUDOKBBT  BbNDBBBD  AGAINST  DbBTQB  AITBB  BZBOUTION  SaLB  OF  HD 

Lanih  and  before  the  expiration  of  the  redemption  period,  attaches  as  a 
Uen  npon  debtor's  interest  therein,  and  a  grantee  of  tiie  debtor  takes  the 
premises  subject  to  the  same  liens  and  encumbrances  that  existed  upon 
them  in  the  hands  of  the  debtor.    CurtiB  ▼.  JliUlard  df  Co,^  460. 

11.  Failubb  of  Subsbqukht  Judombbt  Cbbditob  to  Rbdbbm  Land  of 
Dbbtob  from  sale  under  former  judgment  does  not  render  Ids  Judgment 
Uen  inoperatlTe  against  the  debtor  or  his  grantee^  in  the  oi?«it  eithsf 
should  redeem  within  the  time  allowed  by  law.    /& 

Bee  BoHD%  2;  OonroBATiOHi^  22;  Damaobs^  6,  6}  Kjlbmfiiubbi  I 
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KXBOOTOBS  AND  ADMOnaT&AIOBa 
OF  Sfbcbal  AiiMUHBimATOB  under  lownveriaedlawBof  ISaare 
limited  to  the  prsssmtioQ  of  personal  property  of  the  deoedent  until  a 
o  be  appointed,  and  an  order  ol  the  probate  ooBTt 
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■ooh  itatntey  be  wiUioot  anthoritj  of  Isw  and  Toid*  and  th»  ngolarity  «l 
noh  an  order,  and  the  prooufKllufi  tiieraaiidir,  may  bo  nfJIaliirolly  bi- 
pooohod.    Lomg  r.  BunmU,  4l2Xk 

t.  How  OouBS  n  LrraBTKD  wrb  Jukbdiotiov  to  Ordsk  AmzininLASOB's 
SiiJL  — Tho  admimotrator  may  bring  all  adTorw  partiol  into  ooort  in 
oithar  ol  two  wayo:  1.  ^y  aerring  a  written  or  printed  nolioe^  together 
witii  a  oopy  of  the  aoooont  and  petitioo,  on  all  the  heira  or  denaeee  ia 
whom  the  title  of  the  land  propoaed  to  be  aold  may  be  Toated;  %  ^ 
pnbliahing  a  notice  to  aU  partiea  intereatod  to  oome  in  and  ahow  oaaaa 
why  the  land  ahoold  not  be  eold  aooording  to  the  prayer  of  the  petition. 
EitiMT  mode  ia  eqnallyetBoaoioiia  to  gi?e  the  court  oompleto  jnriadiotloau 
OHmm  T.  BoBf  219. 

H  FnoGKEDDioa  bt  Aimiiiibtbatob  to  Sell  Bsal  Eraxb  Bdtv  Ixwamoi^ 
thoo^  they  are  not  nominally  made  partiea  to  the  pronee<1ingi     Id, 

4.  Statutb  8B»uu>  bi  OoMFLiBD  WITH  sf  AmonBEKATOE's  Saul    /dL 

C  SomuiBKJT  OF  NonoB  OB  AsMnmnukTOB^a  Salb  of  Dbobdbbt's  1 
ia  determined  by  the  coart    I<L 

C  FonoB  OF  Asmzbisebatob's  Salb  oa 

OoBTADr  the  nameaof  infant  claimant^  thoogli  the  prooeediig  ia  I 
tothem.    It  ia  aoffidcnt  if  tiie  atatnto  if  foOowad.    Id, 

See  AiyTABOBiBBTB;  BnATBB  OF  DBCBDoria;  JuKomv^  t. 


KZRIIPnOlffS. 

BuauTM  Kuutfiuwi  BBBioBli  Tboui  abd  Ibrbombbvi  toTasob  Of  Qbb 

HuvBBBB  DouLABS  ^^''nmAnmm  Mhqbzbbb  of  aimplc  cooatntdioBy  BOfed 

lyhandorfooi^aadnaadintbemaimfaotttreof  booti;  and  thi%  altiioagh 

» maohinea  are  ganatally  Bead  1^  man  whom  the  owner  anploja  In  Ua 

DmUBr.ffaifwmdt'JZh 


FAIiSOB  IMFBISQNIIUMT. 

CtofionaBABP  Sbjitbbob  of  Pbmqb  to  Pbbitbbtiabt  bt  Ooobv  xat- 
IBO  No  JuBumonoB  are  nnUitiea,  and  afford  no  proteotioa  to  thcee  whc 
keep  bim  in  ooafinenMnt;  and  tiioae  l»A^*^'"g  him  in  oonfinement  are  pre- 
anined  to  know  the  law,  and  that  tiiey  have  no  legal  right  to  keep  him 
impriaoned.    Paitermm  ▼.  Prhr,  887. 

Whbbb  Person  Who  Illboallt  LcPBiBom  Aboiheb  BaoDfBB  Some 
Beneiit  by  rcaaon  ci  the  latter'a  impriaonment^  the  peraon  ao  inq^riaoned 
may  waiye  the  tort  and  sue  npon  the  in^Ued  ammmptH;  bat  if  the  per 
eon  who  illegally  confined  him  leceiTed  no  benefit  1^  leaaon  of  aaoh  con- 
finement^ there  ia  no  oonaideration  to  aapport  an  implied  aMWiijirff     Id, 


FIZTUKB8. 

r  SA8H-ABI>-BLDn>  FaOTOBT,   WITHOWT  WbKOI  It  CABBCT  BB 

QpEBAiBD^and  attaohed  totbemUl  by  apikaa,  nail%  bolt%  and  aarew% 
and  operaM  by  bdta  rumiog  from  pennanant  horiaootal  ahafling  diiFMi 
by  a  water^iHieel  under  the  mill»  oonatitotaa  fixtuea  ol  the  BBflL  9ff* 
I T.  Amtii^  663. 

See  CkMrENABOT,  4w 
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SeeBoinM^L 

FRAUD. 

U  Wmavi^  What  OoamruTia.  — Neither  a  knowledfe  <rf  fbe  fiU^  ol  a 
lepreecntition,  nor  tiie  preeenoe  of  droumstaiioei  manifettiiig  a  leok- 
leeroeei  of  truth,  ii  an  indispeniaUe  ingredient  of  frand.  Any  r^re- 
■entatioii  by  the  rendor  of  land  in  regard  to  a  material  faot^  wfakh 
operated  aa  an  indooement  to  the  porohase,  npon  which  the  Tendee  had 
a  right  to  rely,  and  by  whioh  he  waa  aotoally  deoeived  and  injored,  ia 
fnuuL    FoiUr  ▼.  Kmmdy^  66. 

1  Vbaud  muct  bb  Spmiallt  Plxadid  uvdib  Copi^  althoQ^  al  ^*«»"w*^ 
law  it  ooold  be  given  in  eridenoe  wider  the  gneral  iMoe.  JmMn$  r, 
Ltrng,  874. 

S.  BDmmimnoN,  to  bb  Fbaupulbbt^  nmst  be  ol  a  ImI^  and  not  aa  •>• 
preerioB  ci  opinion,  nniit  be  Adae  to  a  material  extend  maet  be  made 
nnder  each  cironmrtanoee  that  a  party  haa  a  right  td  rely  on  it^  and  mail 
beidiedon.    Id. 

See  y  bvxxib  ahd  Vbbdbb,  ^-0. 

OAa 
Sea  Gbdohal  Law,  B,  •• 

GRAIH!. 
flea  Kiannnrw;  Publio  LAraik 

GROWING  CROPa 
Iff  ■  vov  OujiBimuurrni  Dbutxbt  of  Hat  am  CHimv  io  Aa  to  Fa« 
Trlb  to  it^  aa  againat  third  peraona,  vnder  a  aale  of  graaa  with  aa 
agreement  that  the  rendor  ahall  cat  it  at  the  ptopar  time^  to  plook  a 
handfnl  of  the  half -grown  graaa^  and  daUver  it  to  the  poiohaaar  ia  the 
field.    XamfefiT.Pa<c*,766. 

GUARDIAN  AND  WARD. 

L  Ccfuwn  BvBBiwaBBB^  oh  Habsab  Oqbpub  PBooBmniroi^  to  Obtazv  Odb> 
lODT  OF  InFAirr,  WILL  Taxb  Cabs  not  to  oommit  aaeh  diild  to  improper 
or  anaafo  cnatodyj  aad  will  look  with  an  eyeain^^  to  the  intereata  of  the 
adnor.  Coorta  will  reoogniae  the  lather  aa  tiie  ohild'a  natural  guardian, 
unlaaa  he  ia  ahown  to  be  an  nnfit  andnnaafe  coatodian;  and  where  aetata 
court  <d  competent  joriadioticn  determinee  that  the  father  ia  a  fit  and 
proper  coatodian  of  hia  minor  child,  the  coorta  of  a  aiater  atate  will  not 
diatorb  hia  aathority,  except  npon  the  moat  overwhelming  evidence  of 
hia  nnfitneaa  to  occnpy  thia  relation.  Eapeoially  are  theae  doctrinee 
applicable  where  the  child  haa  been  removed  by  a  atranger  from  the 
domicile  of  hia  father  to  a  foreign  atate  without  the  conaent  ol  the  latter. 
Taiflor  V.  Jeter,  202. 

%  Fathbb  n  Natdkal  Gvabdian  of  his  Minob  Child  Bobn  in  Wbdlook» 
aad  aa  anch  ia  entitled  to  ita  cnatody  and  management.    Id, 

H  Gbant  to  Fathbb  of  Lbttbbb  of  Guabdianshbp  ovbb  Psbhob  and  Pbop* 
BBTT  OF  his  Minob  Ckild,  bom  in  wedlock,  and  made  by  a  coort  ol 
competent  jnriadiotiop,  where  the  child  aad  father  were  domiciled, 
atrengthena  the  claim  ol  the  latter  when  conteated  beyond  that  jnriadio* 
tion.  Id. 
AH.  Daa  Vol.  LXXZI-« 
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SM  LffBBX. 

4  Warn  HAS  Ko  P^ywiE  to  Anorar  TanAMEKTAKT  Gvixkav  wtm  mb 
Child^  biiiig  also  the  difld  of  bar  hnsbaiidy  iHio  itill  Ihret,  Mar  a  Jndff- 
mo&t  or  daaree  dnroroiiig  the  husbuid  and  wife  a  vimcMto  mak  imonUf  and 
gbing  the  eintody  and  education  of  the  child  erf  tha  mairiafatotiit  wif^ 
Id. 

S.  TwnAMExrtAMT  GuAKDiAH  OAHiroT*  BT  WiLL,  Teanstee  CuRODr  ol  bk 
ward  to  another.    Id. 

$,  Wakds  vmed  iroT  vm  MAim  Pabtib  to  FBogie»ihq8»  nor  ia  a  guaidiaa 
ad  hum  tot  them  required,  on  an  application  by  a  guardian  for  an  oidff 
to  aell  the  real  estate  of  hia  wards.    SmUh  r.  Bace^  235. 

7r  FBOdBDZiros  OF  GvAasoAS  TO  Skll  Invaht's  Estate  abb  vor  Adteeh 
FEOOEEraHOg  as  to  the  infiuit^  and  will,  if  regular,  and  in  oonformilj  to 
law,  bind  the  infant;  bat  if  not,  the  infiuit  most  haTe  opportoni^  te 
ooneot  the  errors.    OOmon  r.  IM,  219. 

t.  Bbooed  of  Ou abi>iav's  Sale  n  Admimible  nr  Deieese  to  BjEoniEET  Ib 
behalf  of  one  olaiming  under  snch  sale,  if  the  ooart  ordering  the  sale  had 
Jnrisdiotion  to  make  the  order.    FUKgitbom  ▼.  Laie,  808. 

••  1\>  OiTB  CouBT  JvBiBDionoH  TO  Dbgbee  G  vabixiav's  8al%  enoQgh  aESl 
i^ppear  either  in  the  application  or  the  order,  or  somewhsrs  on  the  tsoa  of 
the  prooeedings,  to  call  upon  the  court  to  prooeed  to  act.    Id, 

10.  MmoBs  HEED  EOT  BE  Made  Pabtibs  TO  Pbogeedibo  bt  tbeie  Ovae* 
DIAB  to  procure  an  order  of  sale  of  their  property,  as  the  application  is 
for  theb  benefit    Id. 

11.  Whbthee  Oee  of  Two  Qvabdiabb  Hambd  nr  Will  has  AuTnmrt 
TO  Ikwitute  Peooeediiios  for  sale  of  ward's  property  Is  for  the  eoorl  te 
determine  upon  the  hearing  of  the  petition,  and  is  not  the  subject  of  col- 
lateral inquiry.    Id. 

1%  Wbbthee  Ouaediav's  Sale  n  nr  OoMPLiAiraE  wini  Qbsbe  Is  for  the 
court  to  determine  upon  confirmatian  of  the  sale,  and  is  not  the  subjesi 
<rf  collateral  inquiry.    Id. 

IS.  Qedee  Disifiasnro  Peoqeeddto  Bmteeed  bt  Mibtaxe  aftbe  DEaBEE 
and  before  confirmatian  of  guardian's  sale  will  not  Taoate  the  order  of 
sale  or  reroke  the  anthority  of  the  guardian  to  selL    Id. 

14.  PlTBOBASBE   OF   LaBD   AT   QvABDLAK'S   SaLB   IS   HOT  RbPOHIBLE  BOB 

T*»^»«  OF  CknTBiT  in  directing  the  application  of  the  proceeds  tbered . 
Id. 

HABEAS  OORPUa 
See  GuABUAH  ahd  Waes^  1. 

mOHWATa 
L  Shehtial  Chabactebibtio  of  EEiobwatb  n  that  Bteet  Pbbsqh  has 
Equal  Rioht  with  erery  other  person  to  their  enjoyment.    Dmk  t. 

I.  Pbbsons  abb  not  Liablb  fob  Obstbuotiho  Hiobwat,  where  tiie  cl^ 
struction  is  temporary  and  necessary  to  their  reasonable  use  of  it;  but 
in  such  cases,  they  must  so  ccmduct  themselves  as  to  disconmiode  others 
as  little  as  is  reasonably  practicable,  and  remove  the  obstruction  or  im* 
pediment  within  a  reasonable  time,  having  regard  to  the  eircumstances 
oltiiecase.    Id. 

1  Owhee  of  Land  mat  Maihtaih  Aotioh  aoaih8t  Ai>joihiho  Owheb  fob 
Ebbctino  Bat- window  so  as  to  extend  over  his,  plaintiff's  land,  althoo|^ 
that  portion  of  the  land  which  is  covered  bf  the  bay-window  has  been 


Digitized  by  VjOOQIC 


Irdsz.  888 


Uldwlaad  bnaed  tm  tkldtjbmmy;  and  eridfliiM  ol  aoiutan  toaotwel 
a  bfty-wbidoir  is  inadmiiniUe.    Chdmtm  ▼.  JKxmi^  748. 

C  Oett  n  vor  Liabu  iok  Damaou  Abisino  vbom  "Rimvunnm  ov  ns  Au- 
1B0BITT  in  allowing  a  railroad  track  to  be  laid  in  a  street^  or  in  raising 
tlia  grade  of  a  street    Mwrpkjf  v.  Chkago^  307. 

I.  It  n  LioiTZMATB  Uss  of  Sibkbt  ob  Hiohwat  bt  Citt  to  allow  rail- 
road track  to  be  laid  in  it    Id, 

flL  HABmmjii  Claubb  of  Dxbd  Oo5txtino  Laiid  to  Citt  fob  PuBFons 
fm  SxBBBiv  and  none  other»  does  not  restrict  city  in  the  nse  ol  the  street^ 
bat  its  power  over  snoh  street  will  be  the  same  as  over  anj  other;  and 
It  may  raise  the  grade  and  permit  a  railroad  track  to  be  laid  tbvefai  with- 
ooi  heooming  liable  in  damages.    Id, 

See  WATBBOOUBsn. 

HIEING. 
See^AxzJOHn. 

HOMESTEADS. 

1.  Hini»mMi>  BuBBAfiM  Lor  and  Housb  Usid  as  Bomm,  togsflier  with 

boildings  apportonant  thereto^  inchiding  those  nsed  and  ooonpied  bj 

tteowBSg  in  the  pfosseationof  his  ordinaiy  bnsinsss,  bat  not  such  bttild* 

lags  as  are  rented  to  others  and  yield  a  rersnoe  to  the  owner*    Emm  t. 

%  OoaurATioiK  of  Botldiho  as  HiniBflXBAD  aftbb  EzBOumnr  of  Tbuot 
Bbid  oomrt^Tiiig  the  same^  in  whidi  deed  the  wife  did  not  eonooTy  will 
not  change  tbestaftif  of  the  parties  so  as  to  exempt  the  property  as  a 
homsstead  from  the  operatum  of  soch  deed.    Id, 

%  Joan  Tbvabt  ob  Tbvaht  nr  Common  mat  Glaim  Hombsibad  Futilbob 
'  against  his  co-tenants  in  tiie  nndirided  premises.    Thorn  r.  Thorn,  451. 

L  HOMMIBAD  HOT  WXTHIH  TOWV   FlIT   MOBT   HOT  EWKBAflB   MOBB  TKAH 

F6BTT  AcBBs;  still,  if  when  time  lunited  its  Tslne  is  less  than  five  hun- 
dred doOamb  i^  lo^J  ^  enlarged  till  its  Tahie  reaches  that  amoont    Id, 

§,  HOMMIBAD   CbABAOKIB    DOBS    MOT  AtCAOH   TO   PlK^BBTT  VirnL   It  18 

AoTUALLT  OoouFDD  as  a  home;  and  a  mere  intention  to  oocapy»  though 
sabseqoently  carried  oot^  is  not  sofficieat    dhridff  t.  Dyer,  498. 

flL  IiABD  POBCBASBD  WITH  BBnaH  TO  MAKB  It  HoMBBXBAD  IB  NOT  BZBMFT 

IBOM  JumaiAL  Salb  npcn  a  debt  contracted  after  soch  porchase  and 
before  its  actnsl  oocopan^y  as  a  homestead,  semMe.    Id, 

7*  BlBT  FOB   PUBflBASB-MOBBr  OF   HOMHIBAD  18   HOT   DbBT   CkXNTBAOEBD 

AFTBB  PuBGBASB  of  the  homestcad,  so  as  to  render  tiie  property  exempt 
as  to  soch  debt  Id. 
t.  Dbsbbtioii  bt  Husbabs^  Lbatino  hd  Familt  still  Ooouftino  HOMB- 
■TBAD^  is  not  an  abandonment  of  the  homestead.  It  still  continnes  to  be 
the  home  and  residence  of  tiie  husband  as  well  as  of  his  family,  at  least 
until  it  is  proved  that  he  has  acquired  a  residenoe  elsewhere.  Moort  ▼. 
Iftmninfff  801. 

H  COHYBTABOB   OF    HOMB8TBAD    BT    HUSBABD    WITHOUT    CkUffOUBBBBOB  OF 

WiFB  is  void.  Lanon  y,  Reynold*  and  Paekard,  444. 
IOl  Wzfb  is  bot  NBdsaABT  Fabtt  to  FBooBBDDffos  Rblatino  to  Homb- 
■TBAD^  but  she  will  not^  when  not  made  a  party,  be  estopped  by  a  decree 
foreclosing  a  mortgage  thereof  executed  by  the  husband  alone,  nor  wiQ 
she  be  ousted  from  the  posssssimi  by  a  sale  mads  under  soidi  a  decree. 
Id. 
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U*  IfOBVBlAB  OV  W<MlltfAl>  PBOFBRTI    BT   HuIAAHD  WBBOVT  OOVOUIU 

BBTOB  car  Wm  is  inralidy  notwithitending  hit  wife  labieqiMQtly  dim, 
and  win  noil  if  he  many  again*  preclude  hia  aeoood  wife'a  ri^tof  home- 
alaad  in  aaeh  property^  norwillahebeeonclodedbyafbteclowiiedeqree 
by  de&mlt^  entered  affcer  anoh  aeoood  niarriage»  in  an  aotioa  to  whidi 
iiie  aeoond  wife  waa  not  a  party*  though  the  deoree  will  be  oooohiaiTe  aa 
to  the  hniband.    Id, 

1&  DnD  SiovxD  BT  HimBAHB  Aim  Wm  will  hot  Oohtxt  HonBixAi^ 
wlMre  wife  dnea  not  Join  in  granting  part*  bnt  only  in  the  in  tatimimkim 
parti  where  aha  joina  to  releaae  dower.  In  legal  eflbct  it  amoonta  to  no 
more  than  a  deed  1^  the  hnaband,  and  a  reUnqniahment  of  dower  by  the 
wife  in  a  aeparate  inatmment.    Shmp  r,  BaOeff,  489. 

m  Ho  OrmmoKvm  Ck>irTXTANGB  ob  EmoruAL  Rw.bahi  gw  Hombstbab 
KzBMRiOH  can  be  made  nnleaa  the  mode  pointed  oat  by  the  statate  ia 
porsned  with  reatonable  atriotneaa.    Id. 

14w  HOKBRBAD  LaW  OF   IlLZHOIS   MaKBS  RlT.BAffli  OF   HOMBBTBAD  BlOBT 

BT  WzFB  Kbobbsabt  to  the  Talidity  of  all  oonveyanoea  of  the  homeatead* 
and  a  deed  of  trost  or  mortgage  d  the  premiaea,  and  a  aale  therennder, 
ia  invalid  without  anoh  releaae.  Bmi  r.  Allen,  Z38, 
llw  Dblat  bt  Cbbdrob  IB  EBFOBomo  Dbbt  Cobtbaotbd  bbfobb  Pabbaob 
€V  HoMMfBAD  Law*  whioh  debta,  the  law  proridea,  may  be  aatiafied 
est  of  tiie  homeatead  after  eThanrting  the  other  property  of  the  debtor 
aabjeot  to  execntion*  doea  not  prerent  the  creditor  from  aeiaing  the 
homeatead,  if  at  the  time  of  hia  levy  the  judgment  debtor  had  no  other 
leviable  property,  notwithatanding  after  the  maturity  of  the  daim  or 
dmng  the  pendency  of  the  judgment  lien  the  debtor  had  abondanoe  of 
other  property,  whioh  in  the  mean  time  ia  diapoaed  of  either  Toluntaiily 
or  l^  judLnal  aale.    Demegre  ▼.  ffatm,  480. 

It.  SCATUTOBT  PBOVIglOir    THAT   OtHBB    PbOFBBTT   OF   BbBIOB   BHALL    BI 

BzaAunBD  in  aatia&Mtion  of  debta  antecedent  to  homeatead  law,  before 
leaort  ie  had  to  the  homeatead,  ia  directory  merely,  and  a  faihue  to  ob- 
awvi  it  doea  not  aflact  the  title  of  a  purnhaaer  of  the  honieatead  at  the 
jBdialalaale.    Per  haw,  J.    Id. 

See  lioRTOAaBs.  18. 

HOiaCIDB. 
Sea  Bail;  Gbdobal  Law,  10-20^  28. 

HUSBAND  AND  WIFB. 
t  WiDOw'aBiinmoDinBiBDTiyB  Shabb  of  Husband's  Pbbsobal  Ectaxi 
n  hot  l^AitttMn  by  an  antenuptial  agreement  that  she  would  accept  cer- 
tain proviiions  therein  undertaken  to  be  made  for  her  by  him,  in  place  of 
and  aa  a  eubetitate  for  dower  in  hia  estate,  and  aa  a  bar  and  estoppel  to 
any  and  every  other  daim  by  her  upon  hia  estate.  SuOmg*  ▼.  Ridanond, 
742. 

ft  MOBTOAOB  EZBOUTBD  BT  HUSBAITD  AlTD  WiFB,  OF  WiFB's  LaKDS,  OpBB- 

ATBS  OB  HnsBAiri>*s  Intbbest  aa  tenant  by  the  cnrteay,  although  it  ia 
inralid  aa  to  the  wife,  on  the  ground  of  dnreae.    CaUml  Bamk  r.  Oop^ 

See  Dowbb;  Dubbss;  Nbgoiiablb  iBsiBUMBm,  14. 

INDIANa 
Bee  Ibterkational  Law;  Mabbiaob  abd  Ditobcb,  2. 
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INBICTMBNTS. 
See  Bail;  Ckdosaxs  Law. 

INFANCY. 
0M  DmaasxMi  ExmuTO—  and  ADMunBiBATOBi;  Ovabdiax  akd  Wabik 

iNJUNcrnoNa 

!•  Iirjuif onoir  to  Peotbctt  Fbopebtt  bubiro  LcnoATicnf  wxxji  not  mm 
AiJ43fwmDf  where  the  oomplamt  showi  that  the  party  MeUng  the  laJiiBe- 
turn  hae  no  title  to  or  interest  in  the  property^  end  no  claim  to  the  iilti* 
« mate  relief  eooi^t  by  the  litigation.    State  ▼.  JbM%n%  118. 

%  Ivjuvonoir  will  vert  bs  G&aftxd  at  Snrr  ov  Btaib  to  prafint  dinA- 
pation  of  the  property  of  an  estate  pending  litigation  mider  an  infonna- 
tion  filed  by  the  state,  seeking  a  deoree  that  the  estate  had  esdfaeatsd  to 
the  state,  where  the  oomplaint  for  the  injnnotioii  shows  that  a  will  of  the 
deceased  has  been  admitted  to  probate,  by  which  the  estate  is  dsvissd» 
thoogh  it  is  alleged  that  the  will  is  a  forgery;  for  the  state  is  not  entitled 
to  the  ultimate  relief  sdai^  by  the  litigation,  since  the  decree  of  the 
probate  court  establishing  the  will  is  final  and  conohisiTe.    Id. 

H  Rnmnr  vor  Wbovgvllt  Oausino  Lfjuvonoir  to  bs  Imusd  is  by  soil 
upon  the  injunction  bond.  Action  on  the  case  cannot  be  malntBiiiad. 
OotiomY.  Brawn,  245. 

INSANITY. 

See  HaOOTIABIJI  IVSTBUKBITi^  11. 

INSQLVSNGY. 
iLmmntmn  is  JjnoiLwmmjT  dobs  bot  Vbct  or  AanosiBi  prapwty  wfaisli 
has  been  pat  into  the  debtor's  hands  for  the  frandnlsnt  pnipoaaof  gtriag 
Urn  a  Idse  credit^  althon^  some  of  lus  creditors  may  have  bestt  da* 
frandedtheieby.    Amdemrted  y.  Bettde^,  76lk 
See  AnoBNBTa,  ft. 

INSTRUCTIONS.. 
See  OinnifAf,  Law;  Plbadzbo  ahi>  FEAonoi. 

INSURANCB. 

L  Coivxnnoir  of  Pouor  ov  Mutual  Insurahcb  Oqmpabt  that  No  Ibbub* 
Ajsat  SHALL  Takb  Bitbot  until  the  cash  premiam  has  been  aotoally  paid 
at  the  office  of  the  company,  and  that  crery  insnranoe  agents  or  other 
persons  forwarding  applicatiomi  or  receiving  premiams»  is  the  agent  of 
the  applicant  and  not  of  the  company,  is  not  complied  with  by  a  payment 
of  the  premium  to  an  insttrance  agent  throogh  whom  the  application  is 
reoeired  and  the  policy  deUvered.  Snch  condition  is  a  condition  prece- 
dent to  the  taking  efifeot  of  the  policy.  Muke^  ▼.  Shammut  MvL  I%f 
Ins.  Co.,  689. 

&  QmoKES  ow  Mutual  Ibsubavob  Compabt  hatb  No  Authqbitt  to  Waiyb 
the  by-laws  and  provisions  adopted  by  the  members  of  the  company  for 
their  mntnal  protection.    Id, 

H  AonoK  ovCovBBABT  will  Lib  ob  Sbalbd  Pouor  ow  Ibsubabob,  renewed 
by  a  parol  receipt^  where  the  policy  provides  for  the  oontinoanoe  of  itself 
1^  its  own  terms,  on  the  payment  of  the  preminm  and  taking  a  rsesipl 
Iberef  V.    HemM  t.  iVptis  Marim  He.  Im.  (kk,  STSL 
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4.  DwauoLkTm  nr  Anfunr  ov  XHsumAiroi  Fouor  sod  mot  KwoAXiwm  4kt 
pvfbrmaiioe  of  »  oondftion  thmt  in  omo  of  low  tho  oompaay  might  rm^an 
the  building,    ^tma  Ina.  Co.  r,  PMp$,  217. 

i.  QlIOIVALArFLiaAXIOHfORlHBUBAircailXEDVOTBSSnTOirriHPlJUIHyO, 

in  action  on  policy.    The  insored  is  not  bound  to  prove  the  truth  of  hii 
yepieeetttatiopi;  bat  they  are  sabjeot  to  attack  by  the  defendant^  and  if 
he  ahowatheb  falsity  in  a  material  part»  the  Conner  cannot  reoorer.   Her- 
.  rofi  ▼.  iVorfci  Mmim  Im,  Co,,  272. 

C  HOCBOB  OF  LOfli  VMED  MOT  BK  QlVEK  TO  SlGBBTABT  OV  ImSUKANOB  Ck»C- 

TAJKT  in  psnon,  and  is  safficient  if  giron  and  reoeired  at  the  company's 
cAoe  or  pUco  ci  bnsfaiess.  Id, 
T.  AfMKMMiiT  nr  Aorms  oh  Inburakgi  Pouor  tbat  Notabt  whosb  Cn^ 
TtwmAsm  fioBMKD  Past  or  Fnnjunr abt  Pkoov  of  Looi  was  the  near- 
est notary  to  the  pUco  of  the  fire,  is  vnnecessary,  where  the  bsrtifloats 
was  reoeired  by  the  oon^any  without  objeotioa.    Id, 

t.   ImURAK  OB  OOMPAHT  IllTINDIlf  O  TO  SZCOFT  TO  FOXKAL  DDlOr  IV  PBOOV 

OF  Lofli  shoold  do  so  in  time  for  the  insored  to  remedy  it^  otiierwise  it 
will  be  regarded  as  waired  by  the  company.'    Id, 

t.  Whkbe  Pouot  RiQiuiBn  Ihbukxd  to  Dhlitbb  Aoooubt  of  tiieir  lost, 
nnder  oath,  declaring  the  aoooont  to  be  tme  and  foMt,  together  with  otiier 
lacti^  the  affidavit  of  the  insored  is  admissiWo  to  prove  a  oompliance  with 
each  conditioOf  bat  for  no  other  purpose.  Phambo  Ina>  Ok  t.  Xowrenoe, 
521. 

10.  Whkbi  Poucrr  of  Lmnuvcai  n  Void  beoaase  the  insored  kept  pro- 
hibited articles  in  the  boose,  a  promise  on  the  part  of  the  insozers'  agent 
to  pay  a  loss  will  not  bind  theniy  when  the  agent  having  aatiioiily  to 
adjust  and  pay  losses  has  knowledge  that  the  prohibited  articles  were 
kept  in  the  hoose  at  the  time  of  the  Bn,    Id, 

II*  Kmbfihq  of  Abholbb  DxNOMnr atid  ab  Haiabdous^  in  policj  of  insar- 
aaoe^  after  the  issuing  of  such  policy,  if  prohibited  by  it^  doss  not  fender 
tho  policy  void,  but  only  suspends  it^  iHiile  the  prohibitsd  articles  are 
kept  in  the  premises.    Id, 

IL  OooTDinoHS  of  Kbipivo  abd  EHUiiBRATiim  of  articles  msntionsd  as 
hanrdcns  in  policy  of  insurance  forms  part  of  it^  and  if  prohibited  by  it^ 
It  is  not  necessary  for  the  insurer  to  show  that  the  keeping  thereof  oaased 
tiie  loss  or  increased  the  risk.    Phomka  /us.  Co,  v.  Lawrmoe^  621. 

It.  KxEFiBO  OF  AsnoLBB  MxNTioinED  AS  Hazabpous  in  policy  of  InsnTanoe 
by  the  insured  when  they  obtained  the  policy  does  not  render  it  void 
nnlees  they  concealed  that  fact  from  the  insurer.    Id, 

14.  JvBT  HAS  No  RraHT  to  Dbglabb  Pouot  of  Ibsubanqb  Void  for  the 
reason  that  the  insured  kept  articles  mentioned  in  such  policy  as  hsiirdp 
ons  and  prohibited,  when  the  insurer's  pleadings  foil  to  allege  that  any 
such  articles  were  kept  in  the  insured  premius  when  the  policy  was 
issued,  or  that  the  insured  made  any  concealment  with  reference  therotow 
Booh  is  the  rule^  even  though  the  above  facts  are  proved.    Id, 

UL  Whbbb  Poldot  of  LrsuBAKOB  Pbohzbits  the  keeping  of  certain  articles 
^ooifiod  therein  as  hasardous,  in  an  action  on  the  policy  the  insurer  ii 
not  presumed  to  know  what  prohibited  artioles  were  kept  by  the  in- 
Buredy  and  is  not  bound  to  specify  them  in  his  pleadings;  but  if  he  speci- 
fies some  without  alleging  that  any  others  were  kept  by  the  insured,  the 
Jniy  should  not  be  permitted  to  consider  any  except  those  specified.    Id, 

lib  Whbbb  Hoon  axd  Qoom  abb  Ibbdbbd  for  separate  sam%  thon^  the 
\  may  be  void,  an  incomot  dsseii^^tian  of  iSbm  in* 
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kof  Hm  lanvtdwill  not  Titiate  the  iiuiDSDed  oo  the  goods,  in  tho 
I  of  proof  that  the  honae  waa  inaored  for  a  fraadnlent  pnrpooe,  or 
that  tfao  inoQROot  desoriptioii  of  the  intereat  of  the  inaored  in  the  honaa 
indaeed  the  inanrer  to  inaore  the  gooda.    ItU 

17.  OoHBUwcnvE  PoasisaiOK  ov  Jssubxd  Goods  hj  aheri£^  under  an  exr 
oatioiiy  is  not  anch  change  of  poaseaaion  aa  avoida  the  policy  of  inanranoe. 
Id. 

It.  Dmkd  Timnw atdto  Aotpal  iMTmgTof  the  inaored  in  gooda,  and  trana- 
larxing  the  aotoal  poaaeaaian  to  the  porohaaer,  avoida  the  pdlioy  of  inaor* 
anoe.    Id, 

19.  UvDSB  Poucr  ov  Iksurascm  CoKTAiNiNa  0LAU8B  prohibiting  ''aaj 
tranate  of  the  intereat  of  the  aaaored  by  aale  or  otherwiae,'*  without  the 
oonaentof  the  inaorer,  a  deed  aiaigning  the  oonatraotiye  poaaeaaian  of  tha 
inaored  gooda  to  oertain  partiea  in  troat  for  the  benefit  of  oreditora  doaa 
not  terminate  the  intereat  of  the  inaored  nor  ftvoid  the  policy.    Id, 

to,  Aht  Matkbial  CHAiraB  nr  Tixli,  though  not  bt  Aubnatiov,  wiU 
aToid  inaoranoe  which  providea  that  any  alteration  or  bhange  in  the  title 
ahaUavmdit.    Bamei r.  Uwbm Mutnai Fire  Int.  Co.,  KSL 

tl«  P^xucnr  OF  Lnnnuscni  ov  Uitdivxdbd  Halt  of  BuiLDDrofl^  proidding 
that  it  ahall  be  Toid  **whea  the  title  of  any  property  inaored  ahall  ba 
changed  by  aale^  mortgage^  or  otherwiae,"  beoomea  Toid  opon  partitioa 
of  the  pEendaea  made  on  a  jodgment  therefor  rendered  on  tiia  petition  of 
the  oD-tenant  of  the  inaored.    Id. 

ft.  Fouor  €9  LrsuBAHOB  oh  Bmunvos  axd  Puimrrmui  thibbdi  n  Im* 
iuvuuBL%  and  if  made  roid  by  the  aaaored  aa  to  any  of  the  itamt  of 
property  Jnaored,  the  whole  polipy  ia  Toid;  therefore  where  the  policy  ia 
aToided  by  a  change  of  title  to  the  boildingB,  recoyery  cannot  be  had  for 
the  loaa  of  the  fomitora.    Id, 

St.  Oovixixiov  nr  Lmnuvca  F^hjot  that  Comfasy  mat  RBioBa  Bdilik 
nro  DmsovsD  ia  a  ocndition  aobaeqoent^  whioh,  if  perf ormedy  may  ba 
■at  ofbytiia  company  in  defenae.    JStmalm.  Ok  r.  Pke^pe,  W. 

INTERBSI. 
SceUauBT. 

inteknahokal  law. 

L  Tubs  ov  Vobxb  Ai«iMnATt  Ihdiaitb  dobs  vot  OoonmrDTB  HAsm^  at 
that  ita  lawa  will  be  reoogniaed  in  a  atata^  by  intamational  oondty. 
jeodbT.ITaiMvAm,  t76. 

1.  BXAXH   18   HOT   BOUVD   BT    iMTBBVATIOirAL   OOKITr  TO  OXVB  BmOT  10 

Lawb  of  Ahoxhbr  Statb,  which  are  repognan*  to  tiia  lawa  and  poUof 
of  tiia  fotmar.    Id, 

INTERVENnOK. 
See  AsnjJJBMBKTf  2,  t> 

JUDGMSNTS. 
L  JinNaanT  b¥  Oowbhiob  n  Avfibicatitb  Aoi;  oonaented  to  bytiiada* 
findanl  in  peraoo,  or  by  hia  attom^ya,  with  tiia  leave  of  the  ooort 
Jfbwfywmiy  ▼•  Murphy f  668. 

1.  OOUBV  WILL  VOT  SaVOTIOH  BzXBBSION  OF  PftAOXlOB  OF  OlBBKB  TO  TaKI 

MnrvTBa  and  Doosxr  Bbtbohi  of  PBoaBBUNoa,  and  to  aobaeqnently 
them  at  length  in  technical  langoage^  according  to  eatabliahed 
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,  to  »  CM»  in  wfakh  the  okrk  made  tiM  rio^  «ik7  of  ^  J 
and  tibfln,  <mt  of  ooiirt»  fixed  the  liabflitj  U  the  pertiM  from  wmn  leool- 
leotkmi  as  to  how  the  Judgment  ihoold  be  entered  at  leogtlL    Id, 

$,  CouBT  Aon  ur  Wiawiia  ov  in  Quisi  Equrabli  Powsrs  nr  DBomora 
VTGs  Affuoatiov  TO  Stkcu  OUT  JxTDOMXVT  after  the  term  la  paai^  for 
any  of  the  reaaona  mentioiied  in  the  Maryland  aet  of  1787»  and  wiU,. 
therefore^  properly  oonaider  all  the  facta  and  oiroamataaoea  ol  the  caae^ 
and  require  that  the  party  making  the  ai^lioation  ahall  appear  to  have 
aoted  in  good  faith,  and  with  ordinary  dUigenoe.    Id, 

A,  Jubomhit  Bioobds  abb  Prvumxd  to  hats  Bmr  Mads  Aim  Most 
Gabbtul  DxLiBBBAnoiry  and  to  permit  them  to  be  ahved  or  amended 
withoat  the  most  aolemn  forms  of  prooeeding  would  be  ountrary  to  law 
and  good  policy.    Id. 

i.  Dbunsaiit  n  Bbtopfbd  ibom  Dbhtivo  VALmirr  ov  Judokeht  bt  Oc»* 
WEaaoVp  where  in  the  statement  therefor  he  adnuta  that  a  som  oertaim  la 
doe  plaintiff,  and  oonaents  to  the  rendition  of  jndgment  for  that  som, 
notwithstandiDg  the  statement  is  so  defeotiTe  in  setting  out  the  facts  oat 
of  idiich  the  indebtedness  arose  that  the  jndgment  ia  invalid  as  to  oredi- 
tors  other  than  the  jndgment  creditor.    Phtmmat  t*  Domgkmt  456. 

C  It  n  NOT  Qboovd  lom  Rbybbsal  that  ViBDior  WAS  Rbtdbbbd  AT  Half- 
TA8T  Tbh  (yoLOGK,  F.  M.,  and  the  judgment  waa  not  entered  npon  the 
docket  nntil  the  next  day  at  eUren  o'clock*  A.  v.*  tiboa^  the  slatats 
proridee  that  the  judgment  on  a  Tcrdiot  ahall  be  entsiednpcQ  the  docket 
forthwith.    DankY.Sbmma^AO^ 

f •  BsTTTAL  or  Judombht  sr  Kami  ov  AoaomnuTOE  resotts  from  the 
filing  of  hia  appointment  for  reoord,  and  an  exeottticB  may  iasoe  in  his 
name.    Dwrhmn  t.  HmOm^  tl$. 

t,  Lddi  OB  Judombht  18  OxTBV  TO  All  Oovbib  ov  Bboosd^  and  a  jndg- 
mont  in  the  sopreme  oonrt  creates  a  lien  co-ortsarffo  wifli  tfie  jnriadio- 
.    ticn  of  that  oonrt    Id, 

t,  Lddt  ov  Judombbt  is  hot  Rbi.baibd  bt  Dbaxh  of  JvunoBT  Crbi>> 

ITOB.      Id, 

la  OouBT  WILL  Tbbat  Fobhob  JoMaanT  aa  would  the  stats  where  it  wm 
rendered*  and  words  of  a  record  from  a  stateiHiere  forma  of  aoticn  have 
been  abolished  will  not  be  ghren  the  eame  etriet  teohnioal  ■«g»"'i^im 
which  they  hare  where  thoee  forma  are  retained.    Qr^  ▼•  Eakm^  2SX 

\l.  Dbolabatiob  nr  Dbbt  nr  Statb  wbxrb  Fobms  of  kxmxM  arb  Bb- 
TAiHBD  is  sustained  by  proof  of  Judgment  on  a  promissofy  note  for  a 
gross  sum  of  principal  and  intereet  obtained  in  a  state  where  tana  of 
aoticn  are  aboliahed.    Id. 

See  BqiuiTT,  7;  EzBocmoNs;  Wzm,  1-9, 

JUBISDICXION. 

[JMAL    PEBiUMFTlOV,    IB    AbSBMOB    OF    OOBTBADICTOBT   BflDBBO^    H   n 

Fatob  of  JuBiBDionoK  of  court  of  reoord  of  another  state,  wldoh  haa 
assumed  to  ezeroise  juriadiotioQ  over  the  subjeot-matter  in  oontrorersy 
between  parties  residing  there.  Thus,  under  an  order  of  a  court  of  reo< 
ord  of  another  state  that  oertain  property  should  be  discharged  from  a 
mortgage  thereon,  upon  the  filing  in  courts  within  a  specified  time,  of  a 
bond,  with  sureties  to  be  approred  by  the  clerk,  and  with  condition  to 
pay  tiie  sum,  if  any,  which  should  be  found  due  upon  the  mortgage  debt, 
a  duly  certified  copy  of  the  reoord  of  the  court*  showing  that  a  bond 
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WMiiwifed  and  placed  qnflto  by  the  o|grk»  tad  ■ohi^qqgntyoeaadl^ 
kad  wUdi  neoenarily  inqdied  an  approfal  and  aooaptaaoa  of  ttie  bond» 
ia  aoffidant  to  provo  the  diadharge  of  the  property  from  tiie 
Btf0km  T.  SUmptoth  787. 
See  Brizhi  of  DiamDras;  Bzaocnois  axb  ADMDnsnuioiBfl^  1. 


JUBY  AND  JUBOBS. 

L  JVXW  OAXMOT  LAW1UI1.T9  IBOM  MlBB  OaPBHJ%  DiHElBABn  ' 

ov  VrnmrMMOMMD  Wmriia,  althoo^^  th«y  are  the  Jvdgea  of  the  ered- 
ibOitj  of  witpawea.  They  nmai  ezereiae  their  jadgment^  and  not  tfaefar 
wiU,  when  paaaing  npon  the  eradibflity  of  a  witnaaa.  Btbertmm  t.  Doigitf 

m. 

%  JvmomB  SHOULD  Tnv  Tunra  ahd  Wkoht  ov  UTamKOE,  mam  Hiabs^ 
by  their  gioeral  knowledge  derired  from  ezparianoe^  obearrationy  and  re 
fleetkm;  and  an  inafanetioQ  to  them  to  i^ply  qpecial  eirouMtanoaa  ami 
iaota  oonnected  with  the  oaae  in  fanning  their  Twdiet  ia  eiieneenai 
Ottawa  Ooi  Light  Co.  r.€hnAiam,2ld^ 

i.  JvBOB  BATora  Kkowimdqm  gw  Faoxs  hot  nr  Bvuxbiob  haa  no  ri|^  to 
ewridar  them  in  making  np  n  Terdiet.    Before  he  oan  do  ao^  he  aheold 
kt  swon  and  taetiiy  to  the  faota.  preoiaely  aa  any  oiiiar  witnan*  .JB& 
See  OBOfoiAL  Law,  Sl-flL 

tee  CkmoirAL  Law,  88l 

See 
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LSaiSLATUBB. 

AL  Law;  SiAXon^  i^  i. 

LBQITEMACT. 

L  BMLaBAnom  ov  DBaiAan>  Moibib  that  hib  Obild  was 

VQU  liAKUAOi^  and  oorroboffating  atatementa  made  by  her  *^^*<*f 
the  oiroiimatanoea  and  hiatory  of  her  life,  are  admiaaible  in  eridenoe  to 
prove  the  iDegitimaoy  of  the  ohild.  ffaddodt  y.  Boitom  ami  Maim  B.  B^ 
666. 

%  BninvGB  ov  GsmouL  Bvutazion  that  Child  wai  iLLasimiAn  ia 
not  oompetent.  The  admiaainn  of  hearaay  to  prove  tiie  pedigree  of  B 
peraon  ia  raatrioted  to  the  dedarationa  of  deeaaaid  pataona  who  wire  ra> 
bted  to  him  by  blood  or  marriage.    IcL 

LBITEB& 
See  E▼XDXNal^  6. 

LIBELi 
1.  Ijbbl  ahd  Slahdib.— Wobd0  Sfokbn  OB  WBimar  bt  Ooubt,  the 
partiee  or  ooanaal,  in  the  dne  ooorae  of  jndieia]  proeeedingi,  if  relerant^ 
are  not  aotiooable,  bat  are  abaolntely  privileged  ownmnnioationa,  and 
atthoni^  irrelevant^  do  not  oonatitBte  a  oaoae  of  aotion  nnleaa  th^  are 
Ib  laot  maliciooa.  In  aadicaae^  proof  of  aotaalBuJioeia  npon  oomplaln- 
Mk    Lawtom  t.  Eidt$,  tfl 
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Mi  Inpex. 

t,  Ix  Aonov  09  Slasbie  oe  Libil^  ouJiot  ii  tunaUj  infamd  by  kw  fros 
the  defAiiyitoty  matter  itMlf ;  and  wImq  to  inferredy  ii  dflnominated  kfd 
malioe,  in  oontndiftiiiotioQ  to  malioe  in  fact.  Where  tliia  legal  infemot 
of  malioe  ia  drawn,  the  ■heanee  of  expreii  malioe  is  no  Jnatifioatioo,  al> 
thoo^  it  is  to  be  oooaidered  in  mitigation  of  damagee.    ItL 

IL  LnxL  AKD  Slaitdsb.  — LnrEEiHca  ov  Maliob  is  not  drawn  as  inettica  of 
law  when  words  are  written  or  spoken  by  parties  or  ooonsel  in  the  doe 
eoorse  of  judicial  prooeedings,  althonj^  they  may  be  irrderant;  and  the 
plaintiff  ia  oompdled  to  base  his  recorery  npon  malioe  in  fact  The 
qnestionofmalioeisporely  an  inquiry  for  the  Jury.    Id. 

i,  LnxL  AiTD  Slakixie.— WoBD0  Sfokbh  OB  WBiTTXir  in  the  oome  el 
Judicial  prooeedings,  though  irrelevant^  are  not  actionable^  unlses  it 
afirmatirely  appears  that  they  were  malieions  and  uttered  willioul 
rsasonabla  or  probable  cause  to  believe  them  relevant.  Iliis  question  of 
rsasonabla  or  probable  cause  of  belief  is  for  tiie  Jury  in  deiwi  mining  tke 
question  of  malice.    Id, 

i.  Ik  Aantm  of  Libxl  or  SLAinxn,  avermantof  wantof  **iuatifiablecaaaa 
or  excuse  "  to  believe  the  defamatory  mattiar  relevant  is  not  equivalnl 
to  the  avermant  of  "want  of  reaaonable  or  probable  caass^*  naqulrad  by 
tiie  Alabama  statute.    Id. 

8.  Is  n  No  JusnnoATioir  vos  Wsinyo  Lulous  Lnm  to  Woiiav 
eooceming  her  suitor,  that  the  writer  was  her  frisad  and  formarpaata^ 
and  that  the  letter  was  written  at  the  request  of  her  pageaH  who  m- 
■entedtoitecontenta.    **ChmiJommn**T.  Bmuif,  TtB. 

T.  Iv  Aonov  OF  JjamL,  Cmom-umaMOQAXcmrm  aigned  by  deiandaat  in  hia 
handwritings  and  fdund  in  the  derk'a  office^  are  evideoee  ao  < 
to  ahow  pnblioatioQ  as  to  admit  them  in  evidsnoa^  and  leave  I 
afpublicaticQtotheJuxy.    Xoiemi  t.  £fidbb  40. 

UOENSB. 

L  VoTUBB  SMJonasT  of  Kuoutmb  Vamol  Jaaaam,  granted  upon  a  cobp 
aideration,  or  upon  the  faith  of  which  money  haa  bean  eiq^endad,  wQl  be 
enforced  bi  equity,  at  all  eventa,  where  adequate  compenaation  in  dam- 
agee cannot  be  obtained;  although,  at  law,  a  parol  lioenae  ia  revocable  as 
to  future  enjoyment^  and  is  determined  by  a  conveyance  of  the  aatate 
upon  idkioh  it  was  to  be  enj<»yed.    Smmdm  v.  WUoi,  370. 

1.  OEAsmB  of  Lahd  ABM  BouHD  BT  iBUTrocABLB  Liourii^  wfaen  tt^ 
purchase  with  notice;  and  in  case  of  a  mill  and  dam,  the  eziating  condi- 
tion of  thinfpi  might  be  notice.    Id, 

t.  LiGiiras  TO  Enm  upov  axv  Ooaurt  Lahd  mrsr  be  Spboullt  Timuhmd^ 
uttder  the  code,  as  well  as  at  onmmnn  law,  or  it  cannot  be  given  in  evi- 
dence without  conaent^  and  conaent  will  not  be  presumed*    Id, 

4  IjOBvaB  TO  Do  Act  upon  Lahd  of  Ahothee  mat  be  Oxtev  bt  PaeoLi 
if  it  doea  not  involve  an  interest  in  real  eatata^  or  amount  to  an  eaae- 
ment;  and  if  coupled  with  an  inteteat^  eapeoially  if  iftba  upon  a  i 
efutkn,  it  cannot  ba  revoked.    Id. 


LIEN8. 

ASTOBHET  AXB  OUEET,  8;  ErATIB  C9  DEHEIi—T^  2,  S; 

0^  10^  11;  JusoKEvn^  9, 10;  Veedqe  abb  Venvee,  7,  IS. 

VATTmg 

0ae  Araohmbht,  4;  Damaobi^  S;  KunAEOi^  L 
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malpractice. 
8m  PBTUoiAini  Avp  Smoiovi. 

MAin)AMXJ& 

L  Wmn  OF  Hakdamub  n  Suiocabt  Bbmxdt,  iqb  Want  ow  Sfcitio  (hn^ 
wharefbarewoDldothflrwitebeAfailiiraof  Jiistioe.    Stater.  ChroMB^  639, 

%  Wbr  of  MAVIUMU8  18  NOT  Wbit  OF  RxoRT,  and  ii  not  granted  as  ol 
oonne^  but  only  at  the  discretion  of  the  oonrt  to  whom  the  application 
is  made;  and  this  discfetion  trill  not  be  exercised  in  turor  of  applieanl% 
nnloM  soma  JnsI  or  nsefnl  purpose  may  be  answered  by  the  writ    Id, 

MANSLAUOHTER. 
8m  Cbdonal  Law,  10-aa 

IffARRTAGK  AND  DIVOROB. 

I.  If AmKisai^  Aoooapnro  to  JvEGwarnntf  n Umoir  <» Om liAV  and Om 
WoiiAVy  M  long  as  they  both  shall  live^  to  the  ezolosion  of  all  others 
by  an  ohHfatkin,  which,  during  that  time^  the  parties  cannot^  of  their 
own  ToliticQ  and  aot^  dissdlye^  bat  which  can  be  dissohred  only  by  the 
state.    Boeker.WoMigiimp^S. 

1.  Yaudctt  of  Mabbiaob  bvwnen  LnxiANB  n  TO  Bs  TnriD  vt  Law  of 
Stain  in  which  it  is  contracted,  and  not  by  the  oostoms  of  the  tribes 
which  had  remored  beyond  the  limits  of  the  state.    Id. 

H  '^HANinrAL  iNTiMrNBANm^**  wixBiN  Mbanzno  of  DnroBOB  Btatotn,  b 
not  neoessaiily  the  habit  of  drinking  IntoTioating  liqaors  to  snoh  ezoess 
as  to  render  the  party  at  all  times  incapable  of  attending  to  biuinesai 
but  if  there  be  a  habit  of  drinking  to  excess  in  such  degree  as  to  render 
tiie  party  inwyable  of  attending  to  his  business  dnring  the  principal 
portion  of  the  time  nsoaUy  demoted  to  bniiness,  it  amonnts  to  habitnal 
Intemperance.    Mahom  t.  Mahone^  91. 

4  ^BxxBsm  CBUNurr,"  within  Mbanino  of  DiroRcn  Laws,  need  not  be 
persistent  snd  become  a  fixed  habits  before  relief  and  safety  can  be  had 
by  diToroe;  and  in  an  action  fordiroroe  on  this  groand  it  is  error  for  the 
court  to  obarge  that  ''the  acts  mnst  be  persistent,  and  the  cmelty  nmst 
be  M  extreme  in  its  natore  that  in  itself  it  fnndahes  an  q^prebension 
that  the  oontinaance  of  the  cohabitation  woold  be  attended  with  bodily 
barm  to  the  wife."  Id. 

JSm  DnDi^  4|  Husband  and  Wifb;  LaQiiDCACfr. 

MARRTRD  WOMEN. 

!•  Oqntbtanobb  bt  Wifb  should  bb  Stbkitlt  Oonbtbubd  to  FIumebot 
■BB  RiOBT.    Sharpr.  Bailey,  489. 

X  Hboliobngb  of  Wifb  in  Ezboutdio,  wn'HouT  Rbadino,  Tbust  Dbbd 
OuNVBHANO  HoMBBTBAD^  among  other  property,  npon  the  statement  of 
her  hnsband  that  it  oonTcyed  oertain  property  mentioned,  which  did  not 
faclBde  the  homestead,  the  trustee  and  beneficiary  hnfing  no  knowledge 
of  and  being  in  no  wise  a  party  to  this  &lse  representation,  cannot  be 
■st  np  by  her  as  against  the  innocent  parties  who  acted  in  good  faith  in 
liie  transaction,  so  as  to  make  it  the  ground  for  relief  against  the  oones 
%oences  of  her  own  signature.    MeHenry  t.  i>ay,  438. 
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t,  Wm  WILL  VOT  *■  PmniTiD  to  Takx  jLowswrAam  of  her  own  Imfa* 
Ur  and  wroBgfnl  aoti  in  the  acknowledgment  of  a  deed,  against  parte 
who^  being  ignorant  of  moh  aote,  have  loaned  money  vpon  the  aeonntj 
thva  acknoidedged,  hat  which  is  regular  and  fair  on  its  faoe.    Id. 

4.  PsaLABATiovs  AHD  Aois  Lbadiho  TO  AHD  Ikdugotq  KxjBoimoir  09 
VoaoQAau  sr  IfinRTTP  Womah  are  admiMiWe  as  part  of  the  res  geii% 
where  she  denies  the  yalidity  of  the'  mortgage  on  the  groond  tiiai  she 
was  fovoed  to  exeonte  it  by  menaces  and  threats  of  her  hoshand.  Oenfral 
Bank  t.  Oopekmd,  BSfJ. 

Bm  AaaufwiMDOMMani  Dowss;  Dinuwi^  Bjsmbamd  axv  Wmi 

,11. 


MASTER  AND  SEBVAITr. 
n  loAXLM  iQB  Pebsomal  Imjubus  Subtaihsd  b¥  Baaaoir  m 
aw  HB  Bnpi^mwho  isngnged  in  week  done  under  a 
general  employment  for  a  reaeonsble  onmpensation.  or  for  a  stipnlatej 
price,  when  the  employer  retains  the  right  and  power  of  directing  and 
controlling  the  time  and  manner  of  ezeoating  the  wort:*  <v  of  raMaiqg 
from  doing  il^  if  he  deems  it  neoessary  or  ezpediint.    Bradbmr.  Ubk, 


IIEXIOAK  QRANTa 
SeePuBLio  LAMim. 

lONOBS. 
8m  Doioaui;  Mdiomi  Qvamoum  mjkd  Wisa 

laSTAKK 

L\  Pun  MnxAKB  ov  Law  Uvaxtbhdid  with  liaMgrnMirriTHnwy  JjMun 
IwgmMBKM,  IImflacbd  Ctoiimmicn^  or  other  qpecial  drooaataaoescf  ft 
similar  diaraoter,  is  not  groond  for  eqaitable  relief  ^pdnsft  m  contraoi 
JSMyofi  T.  ITeAlr,  187. 

i.  ''UmAKx"  nr  SrATim  CoiimEsiiro  JuBmnonov  nr  BQunnr  nr  Oim 
OFMiOTAK^if  notjntermslimitedtomistalresof  fmrt^maybeprssnmsil 
to  hare  beoi  need  as  it  is  gencnUy  nnderstood  in  eqinily.  Jordmm  r. 
A0MiM^666. 

t.  BsLiir  WILL  vsTME  *■  Gbavtbd  Mibilt  oir  Aooouirr  or  UmrAwm  ov 
Law,  bat  there  are  oases  where  there  are  other  elements  not  in  them- 
selyes  soiBcient  to  anthoriie  the  coort  to  interpose^  bat  whioh,  combiasd 
with  saoh  a  mistake,  will  entitle  the  party  to  relief.    Id. 

L  Two  Faois  hats  Bmr  Fwjud  m  Adiuhoii  to  Mibtakx  ov  Law  in  nearly 
an  oaaee  where  relief  has  been  granted;  namely,  that  there  has  been  a 
marked  disparity  in  the  position  and  intelligence  of  the  p^rties^  so  thai 
they  have  not  been  on  eqnal  terms;  and  that  the  party  obtaining  the  prop* 
erty  persoaded  or  indaoed  the  other  to  part  with  it^  so  that  there  has  been 
*•  ondae  influence  "  on  the  one  side  and  **  andae  confldenoe  **  on  tfic  othw^ 
Id. 

§,  CoMrBOMOEB  Mads  xthdxe  Mibtakx  ov  Law  abb  Upheld  nr  Egnrri 
bat  if  the  parties  are  not  on  eqoal  terms,  and  one  misleads  tiie 
and  obtains  property  thereby,  against  right  and  equity,  as  well  as  i 
law,  he  will  be  compelled  to  restore  it.    Id. 

C  SQuixr  wnx,  if  PoeazsLB,  Rbstorb  Both  Pabtibs  to  Sahb  Casvmom 
AS  BBIOBB,  where  they  haTo  acted  nnder  a  nustake  of  law,  thoogh  i 


Digitized  by  VjOOQIC 


Imdbx.  845 

h%  no  Mtaal  fraiid,  if  one  is  undnlj  faflnimiMwl  And  mislad  by  the  otiMr, 
tp  do  that  which  he  wopld  not  h«?e  done  but  for  fooh  inflnenoe^  and  he 
hai^  in  ooneeqnenoe^  oonveyed  |>roperty  to  the  other  withoat  any  ooniid- 
eration,  or  pniohaeed  what  was  already  legally  hit  own.    Id. 

f •  MoHXT  Paid  or  Pbofbbtt  TajjraixRBXD  uubsb  Mibcaki  or  loiro- 
KAHOBOvLiLW,  with  full  knowledge  of  thefacti^  andin  theabeenoe  of  fraud, 
eennot  be  reoorered  back  at  law  or  in  equity,  the  role  being  eqnally 
stringent  in  both  jorisdiotiaoB.    Freeman  ▼.  CurHt,  664. 

t.  Whkbr  Mibtaks  is  Onr  Both  ow  Law  and  Fact,  thoaj^  the  latter  ii 
the  result  of  the  former,  relief  will  be  granted  when  jostioe  and  equity 
require  it.    Id, 

i.  BaooNTRTAiroB  ow  Rral  Bstatr  Oonvxtid  ukdxr  Hibtakr  ov  Law, 
AXD  OoNSRQcnDrr  Mistaxr  ow  Fact,  will  be  decreed  where  there  was 
no  consideration  for  the  oonyeyance,  the  means  used  to  obtain  it  were 
improper,  and  the  grantee  of  the  property  ought  not  in  good  conscience 
to  retain  it    Id, 

10.  Hrirs  Who  Ck>imT  their  Ihtxrxsts  in  Estatr  to  Another  itndrr 
loNORANca  OE  Law  of  descent^  and  a  consequent  mistake  of  fact  that 
tfa^  are  not  the  only  heirs,  will  be  decreed  a  recouTeyance  in  equity, 
iHiere  the  grantee,  who  had  no  legal  interest  in  the  estate,  represented 
that  it  was  doubtful  whether  they  were  the  only  heirs,  and  exhibited 
deeds  from  other  persons,  claiming  to  be  heirs,  oonyeying  their  interests 
in  the  estate  to  him,  the  better  to  enable  him  to  contest  a  will  ^Hiich 
-  disposed  of  a  portion  of  the  property  to  strangers,  he  at  the  same  time 
executing  an  agreement  to  pay  them  out  of  the  proceeds  of  the  estate 
their  several  shares;  and  upon  this  showing,  the  plaintiflh,  in  ignorsnco 
of  their  sole  heirship,  and  without  sny  consideration,  conTcyed  to  him 
their  interest  in  the  estate,  reoeiying  in  return  sn  agreement  to  pay  them 
each  one  twelfth  or  in  all  one  sixth  of  the  prooeeds  of  the  estate;  and  a 
reconTeyanoe  should  be  decreed  whether  or  not  the  grantee  was  aware 
of  the  sole  heirship  of  the  plaintiib,  because,  if  sc^  his  action  was  fraudu- 
Isnt;  and  if  not  then  the  means  used  to  obtain  the  conTeyanoe  were  im* 
proper,  no  consideration  wss  paid,  and  he  ou^^  not  in  good  oonsdsncs 
to  retsin  the  property.    Id. 

See  Equitt,  4;  Guardian  and  Waro^  14. 

MOBTaAGES. 

i.  IfoBnuoR  ov  Lands  is  Regarded  in  Equitt  ai  Herb  Srouritt  eor 
Monet,  a  chattel  interest  or  chose  in  action,  the  debt  being  considered 
as  the  prindpsl,  and  the  mortgage  as  the  accessory,  or  appurtenant 
thereto.     Timma  y.  Shamumt  632. 

i  Where  Mortqaoee  brsnTUTEs  Action  at  Law  upon  Kote  Sboured^ 
instead  of  proceeding  to  foredcse  the  mortgage,  the  judgment  is,  as 
between  the  parties,  a  lien  upon  the  mortgsged  premises  from  the  date 
of  recording  tlie  mortgage.    Ckrittff  ▼.  Dyer,  493. 

t.  MoBTQAOE  Executed  to  Secure  Purohase-monet  oe  Premises  after- 
wards Occupied  as  Homestead,  need  not  be  signed  and  concurred  in 
by  the  wife  of  the  mortgagor.    Id. 

4.  Transfer  of  Note  Carries  with  It  Mortgaoe  Given  to  Secure  It. 
Herring  y.  WoodhuU,  296. 

ft.  Indorsement  of  Note  and  Mortoaoe  to  Two  Indorsees  entitles  eaoh 
to  one  hslf  the  note  snd  its  prooeeds  and  to  one  hslf  the  mortgage  ssca* 
rity ,  and  neither  can  transfer  any  other  or  greater  interest  therein,    td. 
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C  MomoAam  Oimf  avd  Rbooedbd  whut  Ezbooted  to  Monrs  adnnof 
mentis  to  be  made  to  the  mortgigor,  or  liabilities  to  be  aMamad  for  his 
by  the  mortgafoe  in  fatue,  will  be  npheld  and  enf oroed  as  against  snl^ 
sequent  mortgages^  as  to  aU  advanoements  made  or  liabilities  assomed 
prior  to  the  ezeontion  of  soch  sabseqnent  mortgages.  BotweU  ▼.  Oood* 
win,  169. 

7.  MoBTOA«a  Omar  jan>  Bboobdxd  to  Siouiui  Adyajxokmests  to  be  made 
to  the  mortgagor  or  liabilities  to  be  assumed  for  him  by  the  mc^tgagee  in 
fatnre  will  not  take  preoedence  of  a  snbseqnent  mortgage,  also  recorded, 
and  npoa  which  advancements  have  been  made,  when  the  prior  mort- 
gagee with  notice  in  fact  ammmas  an  original  liability,  whidi  he  is  nol 
bonpeUed  todo^  after  the  subsequent  mortgage  is  executed  and  adTanoe* 
ments  made  thereon.    Id, 

t.  WkKN  Om  HAS  AOTITALLT  MaDB  OB  VVDMBSAEMK  TO  MaKS  Al>TAir€» 

umra,  or  assumed  or  undertaken  to  assume  liabilitJes  for  another,  and 
has  taken  a  mortgage  for  indenmity,  which  he  has  reoorded,  his  enoom- 
branoe  is  oonsnmmated  and  cannot  be  defeated  by  a  subsequent  mort- 
fH^  But  when,  without  some  further  act  to  be  done  by  him,  the 
mortgage  has,  and  can  hare,  no  eflfooti  and  iHiere  it  is  optional  witii  him 
to  do  such  act  or  not,  whether  he  should  not  be  required,  until  he  does 
suoh  met,  to  recognise  the  interrening  rights  acquired  by  others,  and  be 
held  chargeable  with  notice  of  the  state  of  the  mortgagor's  title^  disolosed 
by  the  public  records  when  the  act  is  done,  qitare.  Id, 
t.  AsaoNn  ow  tsroBMn  a  MoaaoAOB  oasitot  Claim  a  Aht  Otrsr  ob 
STBONaBB  Bight  tfaaa  that  of  th^  assignor.  OaUrdl  Bamk  y.  Copekmd, 
KtJ. 

10.  AonoR  WILL  Ln  to  Fobboeumdi  Moktoaob  aoainbt  Escatb  of  Db- 
caujoD  MoxTOAOOB,  althou^  the  debt  seonied  by  the  mortgage  has 
been  presented  and  duly  allowed,  but  no  judgment  can  be  entered  up  for 
any  defioienoy  whidi  may  remain  after  the  iqgplioation  of  the  proceeds 
ofthesale.    Falkm y.  BuOer,  140. 

11.  WlVB  OV  MOBTOAOOB  VBBD  VOT  BB   MaDB    PaBTT  UPOB    FoBBGLOBUBB 

of  a  mortgage  giren  to  secure  payment  of  the  purdhase-moBsy.  8tqphm§ 
Y.BkhHeU,24l2. 

IS.  Stbiot  FoBBOLOBUBa  MAT  BB  Dbobbbd^  axj>  Obxbballt  WILL  Bi^  iHiere 
the  premises  are  not  worth  the  face  of  the  mortgage^  and  the  mar^gmfot 
is  insolyent.    Id, 

IS.  Dbobbb  m  AcnoH  to  Fobbglou  Mobiqaob  OoBaunns  BiOBXi  ov 
All  Pabtibs  to  Aonov,  and  the  sale  thereunder,  consummated  by  the 
sheriff's  deed,  passes,  as  against  them,  the  entire  estate  held  by  the 
mortgagor  at  the  date  of  the  mortgage.    Montgomerif  t.  JMcfbwiw,  146. 

14.  Dbobbb  mat  bb  had  aoain8t  Onb  ot  Two  Joint  Mobtqaoobs^  whbbi^ 
after  giving  the  mortgage,  they  partition  the  premises^  agree  to  each  pay 
a  specified  portion  of  the  purchase-money,  to  secure  the  payment  of 
which  the  mortgage  was  made,  and  one  of  them  does  pay  his  share,  and 
seoures  a  release  as  to  his  portion.    Stephent  ▼.  BichmU,  242. 

U  As  aoaibbt  Pabtibs  to  Fobbolosubb  Suit,  Pubghasbb  at  FdBBOLoa* 
VBA  Salb  is  Bbtitlbd,  upon  the  receipt  of  his  deed,  to  the  possession  d 
the  premises,  and  to  the  aid  of  the  court  in  enforcing  itsdeliYery;  and  the 
right  to  this  aid  is  not  affected  by  the  fact  that»  pending  the  action, 
the  plaintiff  may  have  executed  to  one  of  the  parties  defendant  a  oon« 
▼eyanoe  of  the  whole  or  a  part  of  the  premises  embraced  in  the  deoise^ 
MwUgimtry  y,  Middkrmu,  146. 
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UL  0R4m  OmoiBs  amm  hot  Bottkd  to  Owwea  vtm  Sum,  nr  Paboils,  laiid« 
mortgagod  to  trust  funds;  bat  they  may  do  8(s  if  neoewary,  to  enabU 
thtm  to  realise  the  anKNUit  of  th«  debt  and  ooets.    B(m§emerv,MaeefZ44, 

n*  Baxji  nr  Lxncp  ov  Shvkral  DnmNOT  Pasobls  ov  Land,  Ck>yEBBi>  bt 
(hn  MoBHOAOi^  upon  foredosare,  is  ground  for  setting  aside  the  sals^ 
and  ordering  a  resale.    Lai^  t.  Cfibbontf  487. 

Ill  HoannsAB  ov  Mobtoaoob,  BiffBiuniT>  us  Mobigaob  with  Oihbb  Dn* 
TmoT  Tbaotb  or  Land^  shoold  not  be  sold  on  foredosore  exoept  te 
supply  the  deflcienoy  remaining  after  selling  the  other  traots.    ItU 

111  Whbbb  Mobtoaob  ov  Bailboad  and  rra  Pbofibtt  authoriaes  a  sale 
vpon  ftdlnre  to  pay  either  the  principal  or  interest  to  satisfy  "the 
amount  olaimed  and  dne,"  but  oontains  no  proTision  that  the  principal 
shall  beoome  due  upon  a  failure  to  pay  interest,  until  such  principal  be- 
aemes  due  the  bond-holders  haye  no  right  to  insist  on  payment  of  it  by 
foreolcsnre  or  otherwise.  But  they  have  a  right  toasale  for  the  interest 
due;  and  if  the  property  is  dirisible,  it  would  be  proper  to  order  a  sale 
of  only  so  mnch  as  might  satisfy  the  amount  due.  If  it  is  not  suscepti- 
ble of  division,  it  mustbe  sold  or  leased  as  an  entirety.  Bardgtown  etc 
JLJLO0.Y.  Meieaffe,  641. 

M  Whbbb  Mobtoaob  gw  RAniBOAT>  and  m  Pbopbbtt  authorises  a  sals 
upon  failure  to  pay  either  the  interest  or  principal  "to  satisfy  the 
amount  claimed  and  due,"  and  the  property  is  worth  much  more  than 
the  debt  and  interest^  it  may  be  leased  at  public  auction,  for  the  short- 
est term  that  will  brkig  the  amount  due,  and  accruing  interest  and  prin- 
oipal  as  the  same  shall  become  due.  If  no  lessee  is  found,  then  it  may 
be  sold  absolutely,  the  company  to  elect  whether  or  not  the  property 
shall  be  offered  in  the  first  instance  for  a  term  of  years,  and  if  sold,  the 
purchaser  to  give  bonds,  with  approved  security,  for  the  purchase-money, 
including  the  accruing  interest  and  principal,  and  a  lien  on  the  property 
should  be  reserved  as  additional  security.  If  leased,  the  lessee  should 
be  required  to  give  a  covenant,  with  approved  security,  to  keep  in  good 
repair  the  road  and  property,  and  to  return  the  same  to  the  company  at 
the  end  of  the  term  in  as  good  condition  as  it  may  be  when  received. 
An  inventory  of  the  property  should  be  filed  in  the  cause  and  declared 
in  the  decree  ordering  the  lease,  to  be  conclusive  evidence  of  the  condi- 
tion and  value  of  the  property  at  the  time  of  the  lease.    Id, 

tl.  OwNBB  ow  Equitt  ov  Rbdbmftion  ov  Land  mat  Maintaxk  AonoN 
fOB  ITS  PoflSBSBiON  against  any  one  except  the  mortgagee  and  those 
claiming  under  him.    8tm$on  v.  Ami,  591. 

B.  JUKIOB  MOBIGAOBB  HAS  BXQHT  TO  BSDBIM  UNDBB  SlATinB,  whoU  UOt 

made  party  to  suit  to  foreclose  prior  mortgage,  and  he  also  retains  his 
equitable  right  to  redeem,  unaffected  by  the  foredoeure.  Ifmadeaparty 
to  the  foreclosure  suit,  his  equitable  right  to  redeem  is  barred,  but  he  is 
still  a  redemptioner  under  the  statute.  Frimk  v.  Murghyt  149. 
n.  AumouoH  Dbobxb  in  Fobbclosurb  Suit  Asgbbtazns  Amount  ov  Juniob 
Enoumbbanobb's  Lden,  and  directs  its  payment  out  of  any  surplus  re- 
maining after  satisfaction  of  the  prior  lien,  his  statutory  right  to  redeem 
still  exists  as  to  any  portion  of  his  demand  not  satisfied  by  the  applica- 
tion of  such  surplus.    Id. 

14.   PHBA8B   "ON  WmOH  THB  PbQPBBTT  WAS  SOLD^"  IN  OaLDORNIA  PbAO- 

nOB  Aor,  Sbotion  230,  has  reference  to  the  lien  which  the  action  was 
brou£^t  to  enforce,  and  does  not  apply  to  the  liens  of  subsequent  encum- 
brancers who  are  made  parties.    /dL 
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m.  PoBOBitm  AV  Baxm  vwnmm  Dxcmn  of  Fcmaojomnm  or  UauoAam  a 
BimTLBD  TO  Writ  of  AmanAKcm,  althoogh  meh  daono  dom  not  dinol 
th«  ddiroy  of  poMwrion,  and  although  at  the  tima  of  the  application 
no  pTftliminary  ordar  for  inch  daliTary  haa  bean  made  by  the  ooorlk 
Jfen^oiMvyT.  Middlemim,  146. 

WL  16  OtrtAiM  Wbit  of  AsnaKAVon  aoiikct  Pabths  to  F^bbolosuxiv 
and  thoae  olalming  with  notice  nnder'them  after  oommenoement  of  anil 
to  foredoae^  it  ia  only  raqointe  to  funiah  the  eoort  proper  eridenoe  of  a 
preaitation  of  the  deed  to  them,  a  demand  of  the  poamaiion,  and  thdr 
lafpaal  to  aoirender.    Id, 

Wt*  ChunxL  MoBTQAOB  MAT  BS  VoiD  foT  onoertainty  aa  well  aa  a  mortgage 
ofrealeatata.    Oddemr.  CoekrHblik 

WL  JjnoAKom  of  Sufficddit  A2n>  Ihsuffiuiuit  deaor^tion  of  chattala  In 
mortgage  thereof  given,  and  general  principle  dednoed  that  any  deecrip- 
tiflo  which  will  enable  third  peraona  to  identify  the  property,  aided  bj 
inqmriea  which  the  mortgage  indioatea  and  direoti,  ia  aofficient.    Id, 

W»  IhMaBiPTiONOFPBonatTriNCHiTnLHosTOAOBa8''1241ieadof  mnlo% 
BOW  in  the  territory  of  Kanaaa,**  and  '*one  pair  of  daybank  hofiea,"  ia 
»ot  anffidant.    Id. 

88l  DMLtwmaY  aw  Ohattbli^  biibsb  Aotual  om  Oomnauwifi,  ia  wantiil 
to  the  Talidity  of  a  mortgage  thereof^  aa  ^pdnak  third  partiea.  Begiatn^ 
tion  diipenaea  with  deUrery.    Id, 

ML  Obatixl  Mobtoaob  of  PaoFntTT  dtoated  in  Kanaaa,  ezeonted  and  re- 
Mtded  in  another  atate,  where  the  mortgegorreaidaa,  without  any  ohange 
of  poaoeaaion,  ianot  notioe  to  nor  valid  aa  ^pdnal  attaohing  oreditoraof 
Hie  mortgagor  in  the  former  atate.    Id, 

§m  AoKirowLBDOMUfTay  8^  4;  AiTAOBiaufT,  1|  OoBFOSAXioiri^  8-l!i;  22| 
Equirr,  2;  Evtdmkoe,  4;  HomanAM^  10^  11;  HunAHD  aitd  Wif%  S| 

It^rwwr^Aym   2,  8}  StATUTB  OF  LoiECATIOlli^  4;  UfUBT,  1-7. 

MUHIOIPAL  OQRPORAIIQNa 
■li  CoBVOBAnon,  28-41;    Kmzhmiit  DoMAai;  HiaswAii,  4-4|'  Hmli- 

QMKCM,  t. 

MUBDEB. 
SeoCuiiiiiALLAW,  lO-aO^tt 

HAVIQABLB  SIBEAHa 
See  WAmoouBOi. 

NEGLXGENCB. 
1.  What  n  Rkabohablb  ob  Dux  Cabx  DiFBirDa  ov  SuBJBor-MATTiB  ta 

which  care  ia  to  be  applied,  and  the  attendant  dreomatanoaa.    Demit  y. 

Wmahw,  573. 
IL  KBouoxifca  Ck>NsiSTS  vx  OmmNQ  to  do  SomKHnio  that  a  reaoonabla 

man  would  do,  or  in  doing  aomething  that  a  reaaonable  man  woold  not 

do^  caiHiing,  unintentionally,  mischief  to  another.    Id, 
8L  Dbaf  PxBaoir  is  Guilty  of  NsGuanfci,  who  attempta  to  driye  an  nn- 

manageable  horse  across  a  railroad  track  when  a  train  ia  approaohing.  It 
!      ia  his  dnty  to  keep  a  vigilant  lookout^  in  order  to  aee  imd  avoid  the 

danger.    lUmoU  CtniralR.  R.  Co,  ▼.  Bvckmr^  282. 
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I  or  CUuuM  Aoiv  B»i 
whaM  mc4ift  mmj  hsre  prompted  the  sol    Id, 

(L  KMUiOBiiaB  n  Tmpi.tbo  ibom  Bboapb  of  Fibb  laoM  Jjoammwu  EifoiHi^ 
•nd  tbo  boidm  of  proof  ii  upon  tho  raibmid  oompaBy,  in  aa  aotioa 
•gainit  it  for  tach  n^gUgenoe,  to  ehow  that  the  moot  mpptoyed  mechaiii- 
oeloootriyaooes  were  need  to  prevent  the  eooftpe  of  fire.  J^om  t.  CSUoo^e 
€kuJLS.Oa.,36L 

8.  RiniBHAP  CoMFAJKT  18  QfUUOT  ov  KiOLioiirai^  in  — ^'■^"g  dxy  gam  end 
nibbiah  to  be  npon  iti  ri|^  of  way,  or  in  permitting  Togetetion  to  grow 
thereon  to  saoh  »  height  and  denai^  aa  to  oonoeil  cattle  from  view.    Id, 

7.  OwKBB  or  SircnuKo  Oolt  Eickxd  ahd  Killsd  bt  HosaB  whioh  haa  been 
tuned  looee  in  the  highway,  without  a  keeper,  while  it  ia  following  ita 
dam  led  by  her  owner  in  the  highway,  he  being  in  the  ezeroiae  of  rea- 
aonable  care^  may  reoorer  damagea  of  the  owner  of  the  hone^  althoo^ 
the  hone  waa  not  vioioiia.    Bama  ▼.  Ohapim,  710. 

t.  HumoiPAL  OoBPQBAxnni  18  Lublb  bob  OABSLBSSHBn  ob  Kbolbov  ov  na 
AoBNTB  in  the  constmotion  of  pnblio  worka^  on  the  aame  prinoiple  that 
a  natural  peraon  ia  liable  for  damagea  resnlting  from  hia  oareleaBnea%  im- 
■Hllfnlnfiai,  or  wrong-doing.     TempUn  t.  Iowa  OU^,  465. 

Bte  ABiKALfl,  10;  OoMMOir  Cakktbb8;  Oobfqbaxiok8,  27;  DAMAomt  S;  Mab- 

»  WOMBBT,  2;  S;  1CA8CBB  ABB  SbBTABT;  PBT8HXIAB8  AH1>  SUBOBOVB. 
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KBGOnABLB  INSTRUMENTS. 

L  CBBrmoAiB  or  Dbposxt  n  Nbootiablb  iHBmnannE^  when  H  ia  payable 
to  the  depoeitor  or  order,  on  demand,  on  retom  of  the  oertifleate^  and 
the  bank  haa  a  ri^t^  npon  demand  of  payment^  to  inaiat  that  the  oertifi* 
oate  ahonld  be  prodnoed  and  deUrered  np^  aa  ita  Toocher  of  payment^ 
andaaaeoorityagainatanyfatoreelaim.  mfa  Poka  8ating$  IntHltitton 
T.  Wtedon,  603. 

t.  Nbqotiablb  Ikstbumbbt,  if  LoBiv  OAHBor  BB  RaoovBBBD  OB  Av  Law. 
The  only  remedy  ia  ohanoovy.    Id, 

t.  TBBM8''OuBBBVor,''''FDVii8,'*ABD*«ChrnunnrFoBS%''I>BiDnD».  Oahm 
In$.  Co.  T.  Kugfer,  284. 

L  HOLDBB  OF  ChBOK  DbAWN  FOB '' OUBBBVT  FdHBS  "  MAT  DbKABB  OOIB, 

or  fnnda  equal  in  Taloe  to  the  anient  ooin  of  the  eouitiy.    Id. 
IL  FaBIVT  DBAWIKa  VPOB  AbOTHBB  fob  OuMBBRT  VUBIMI  KUBT  Pbovidb 

SuoH  Fdhimi  for  payment  of  the  drafts  and  failing  to  do  ao^  it  ito  the  aame 
aa  if  no  fonda  were  pronded.    Id, 

•i  HdiLDBBOFCHBaKDBAWNFOBO0BBBBTFDHB8DV0VB0inn>TORBaBnni 

Dbfbboiazbd  Fafbb,  in  aoaae  where  the  drawer  of  tiie  ohedk  haa  not 
piofided  pffopor  fonda  for  ita  payment.    Id, 

T.  HdiLDBBOFPBOlliasaBTNoVBanBOrBoUHDTOBaGBIVl^IBPAmBBTOIF 

tiie  aame^  ooirenoy  or  anything  other  than  ooin  or  moo^  at  ita  troe 
▼alne;  and  holder,  who  ia  mere  agents  haa  no  rights  nnleia  apeeially  an- 
thoriaed  ao  to  do^  to  aeoept  anything  elae  in  lien  of  money;  and  a  pay- 
BMnt  in  ooirenoy  to  the  holder,  who  ia  merely  an  agent  for  odUeotion, 
doea  not^  in  theabaenoeof  aathorityapeoially  oonfenedorratified,  or  of  a 
caatomknowntothepriDoipal,amoimttoadiaohacgeof  tiienotea.  Chra^ 
dm€ie.r,  Pattermm  S  Co.,  482. 

iL  WOBDB  ''WnS  BxCBABQB"  IB  HOXB  ABB  UBMBABSfO,  ABB  XAT  BB  Bb* 

noTED  aa  anrplnBage,  and  therefore  do  not  aflbot  the  note  in  aay  way. 
Obmmrr.  8iom,2S9, 
Ax.  Dao.  Vol.  LXZZI-m 
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hUMM  vrov  Nora  lUm  Patablb  to  Mm  OwitOiimb 

by  indonemmtt  and  delirtfy  thweol.    HaHv,  BuHom,ZlO, 
lOi  OwviE  OF  Lost  Nora  oiinior  Mazmtain  Aonov  at  Law  aoazhot  Iv- 
POMTO,  in  a  OMSiHiarp  a  boiid  to  mdamnify  the  def endint  agniml  bahig 
oaUed  on  »  Moond  Hum  to  pay  the  note  wiU  not  afibrd  him  aa  adeqiuiAe 
proteotion.     TMe  ▼.  SkmdiiK  712. 
IL  DDBsm  THAT  PLAnmiF  Pboourid  iNDOBsmxHT  or  "BMOMamoKW  Non 
WW  UimuB  IviLUKif GB  from  the  payee,  when  he  waa  of  nwemmd  mind 
and  inoapable  of  making  a  Talid  indortement^  ia  not  available  hi  an  aotion 
by  the  indoreee  against  the  maker,  if  neither  the  payee  nor  hie  repfeei 
tatiree  hare  ever  dinffirmed  the  indoraement;  nor  ia  it  a  defanae  to  aodi 
aotion  that  the  payee,  for  a  valnable  oonaideration,  agreed  to  give  np  the 
note  at  hia  death  to  the  maker,  reeerving  meantime  tiie  li^t  to  ooOeot 
the  interest  thereon.    Carrier  t.  Sears,  707. 
IS,  IvnoRsmxiiT  mat  n  Mads  oh  Fact  ow  Bill  or  Kora;  and  any  form 
ia  anJBcient  which  manifeata  aa  intantion  to  tranafer  it.  Herrk^  t.  IToo^ 

IS.  IxTwwuigMiwT  or  FoBM  ov  OvAEAinrr  TBAimmn  Tnui  nr  Horn  to 

HoLDSB  aa  an  indoraee.    Id. 
14  IvDonaiMXHT  or  Dkar  vt  HunAHD  to  Wif%  and  har  anbaaqpent 

indoraement  ol  it^  with  hia  aaaont»  to  another,  are  anfllniant  to  veet  a 

TaHd  title  in  the  latter.    SlmmmT.  Lorkm,lUk 

UL    DeAJT   BdIDS    AoCOBPTOB    PmOVALLT,  TMOUOM    ll  mil —111    TO   Aim 

AooiPTiD  BT  Him  ai  Aoivt,  if  it  laila  to  diadooe  hia  prinoq^  on  ita 
faoe.  Thna  the  aooaptor  was  held  paraonaUy  liable  on  a  draft  In  thia 
form,  via.:  <<Oflto  ol  theF.L.lC.  Oa.,  Hanoook,  Mioh.,  Jnne  6^  1861, 
B.  T.  L.,  Agcttt  Atloiirniontha'aifljht^pajtotheordarofLH.&  foqr 
hundred  dollar^  and  ohacge  tiie  aame  to  tho  aooomit  of  tUa  eompany." 
Signed, ''LR.J.,Agonlb''andaooeptedby«B.T.L.,Ag«it''    Id. 

18.  Hakxb  ov  TSivtm  n  vor  EnomD  n  mu  Bmwutatiomi  made  to 
the  holder,  after  he  haabeoome  the  owner  tiMNoi;  to  the  aflbet  that  the 
note  ia  all  rights  and  would  be  paid;  nor  ia  thou  maker  bound  by  aooh 
vepreeentationa,  when  repeated  by  ttie  holder  to  one  to  whom  he  aold 
the  note.    Jomee  ▼•  Dorrt  406. 

17*  FluynHT  asouLD  DmovAn  on  Iiiuiiifi  Hon  to  Wmsom  It  fiBffB% 
which  ia  naoally  done  by  patting  on  It  a  copy  of  the  aotei  bat  if  the 
original  note  itadf  be  annexed,  and  refanred  to  in  the  body  of  the  pro* 
taat^  it  ia  anffioiant.    FfUkm  t.  IfaeeradbaR,  620L 

It.  Vtmrnn  n  SuTnomT  to  Admit  It  as  Bvnnnrai^  iv  limonAvovM 
n  iMDonaiD  thxuov  of  the  maker  of  the  note,  amoont^  and  date  of 
proteat.    Id. 

Vk  NoTAET'a  Namb  mat  u  Vkoted  to  Komni  of  VBmrna^  Inatead  ol 
being  aigned  by  him  in  hia  own  handwriting.  All  that  ia  reqoired  ia  tiiat 
the  notarial  ovtifioate  ahoold  H^pear  to  the  aet  of  the  officer.    Id, 

90.  TiSTDfONT  ov  Wmviaa  is  Suivioixntlt  Dbiinitx  to  bb  Submhted 
TO  JuBT,  where,  after  teatifying  cantioiialy  and  heaitatingly  aa  to  aend- 
iug  noticea  of  proteat^  he  aaid  on  oroaa-ezamination  that  while  he  had  no 
doabt  that  he  did  mail  the  noticea^  he  could  not  aay  that  he  diatinctly 
remembered  the  preoiae  fact.    Id, 

tL.  NoTicB  or  Dishonor  ov  Notb  is  hot  Kbobbbabt  to  entitle  an  aooom- 
modation  indorser  to  recover  fr<nn  prior  partiea  on  the  pi^er  for  whoaa 
benefit  the  note  waa  indoraed.    Id, 

See  AflaiONMBNTs;  Statutb  of  Limitatiom8,  4;  Usubt,  4,  5. 
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JUKW  TBIALB. 
8m  Fuusoro  Aim  PsAonoft 

K0TABIB8. 
Bm  Hboociablb  IxwaanaanB,  V^ 

KoncK 

or  8alb  or  Lum  Mobtoaoed  to  Tbust  Finrsfl»  wbioh 
bM  been  pabliihad  for  dxty  dayt  before  the  day  of  nley  is  wafBeuat,  and 
ia  noi  Titiated  by  the  laot  that  in  the  deeoriptum  of  the  landi  each  ab* 
branatiooa  as  theee  are  ued:  "The  w.  hi  of  the  n.  w.  qr.  of  see.  S6^  la 
t.  88  n.«  of  r.  4  w."  Bansemcr  t.  Maee^  Si4. 
Bm  BsKJonom^  4;  BzaouroBS  and  Ai>MDn8TBAT0B8»  2;  ^  5;  Liovm^  2| 
Nbootiablb  iNBTBlTlClZrrB,  19,  21. 

NUIdANGB. 

L  If  OifM,  vtm  ho  Owv  Bmkiit,  Violatib  BiOHn  or  AjscfrHWM,  it  ii  a 
imiianoe,  and  expren  malice  is  not  neoessaryi  and  if  a  paUio  right  ia 
Tiblatedt  indictment  is  the  appropriate  remedy  for  its  vindicatioQ  and 
redress.    DavUr,Win$hw^  67Z. 

1.  HvmAiroi  n  DnrarouiBHABUi  nunc  TuBrAMy  aoroi  It  CkmsBiB  nr  Ufli 
or  OksIb  Owv  PsonBrr  in  snch  a  manner  as  to  canse  injury  to  the 
property  or  other  right  or  interest  of  snother.    Norerom  t.  Thorns,  fi68L 

t.  l^wwujs  AB  Will  as  Uvlawful  Busznms  mat  bm  Cambxed  oh  so  as  te 
pro^e  a  nnisanoe.  It  is  the  injury,  annoyance^  inoonyenienoe^  or  disoom* 
fort  thus  oooasioDed  that  the  law  regards^  and  not  thepartioiilar  bnsiiw 
horn  which  these  resolt.    Id, 

4  Pabtt  Ihjubed  st  Nuuakoi  mat  Rbodyhb  CoicpxiraATiDV  nr  OnrxL  Bm 
upon  proof  of  special  and  peonUsr  damage  to  himself,  thongh  the  nni* 
ssnce  be  public^  rendering  the  guilty  party  liable  to  indictment.    fcL 

B.  Bnamias  or  Blagksicith  mutt  bs  Cabbud  oh  bo  ab  hot  to  Injvbs 
Othebb,  and  it  is  a  nniaanoe  where  it  is  carried  on  in  a  shop  twelre  feet 
distant  fr<nn  a  hotel,  and  canses,  by  reason  of  the  cinder%  dnst»  and  ashes 
arising  from  the  slu^  serious  annoyance  and  inoonvenienoe  to  the  gnssts 
of  the  hotel,  and  oonseqnent  loss  to  the  hotel-owner*    Id. 

Bk  OwHSB  or  Lower  Mnmro  Claim  upon  Whioh  Baruo  MAimiHAB  Bin 
AND  IB  BEuro  Wabhed  from  a  higher  claim  is  entitled  to  damages  for 
the  injury  sustained,  sad  to  an  injunction  to  restrain  the  npper  proprie- 
tor from  oontinning  snch  acts,  where  it  appesrs  that  plaintiff  had  first 
located  his  daim,  and  that  the  flow  of  snch  refose  matter  interfered  with 
and  defeated  the  object  for  which  plaintiff's  daim  was  located  aad 
taken  possossion  of.  The  mle^  Qui  prior  tat  la  tempom  potior  ut  la  Jwrt^ 
■p^ies  in  snch  cases;  and  the  position  that  so  long  as  the  nse  made  by 
dbfendant  of  his  daims  is  not  in  itsdf  unlawful,  plaintiff  cannot  com« 
plain  of  its  efliBCt  upon  hi%  is  untenable  because  no  use  is  lawful  which 
precludes  plsiatiff  from  the  enjoyment  of  his  rights.  Logan  y.  DriO" 
0^Bfk 

See  Ahduui^  l-Bi  Damaobb,  4. 

OFFICB  AND  OFFICERS. 
1.  OmoB  MAT  BaooMi  YAaAirr  bt  QmoBB'B  Abandonment  and  Rbmotai 
from  the  state,  aad  thi%  without  a  Judioisl  dedaration  of  the  vacancy. 
ifitate  T.  Jom$9  40S. 
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t.   YAOAWt  OfflOB  MAT  BB  FiLLKD  BT  ElVOIIOH  AHD  AFPODfTICBXT  BBVOU 

JinncuL  Dmlaratioh  OF  VACUorcr  la  piocu^  wfasre  it  Appears  priMS 
fade  that  aeto  or  eventa  hare  ooonmd  anbjeotiiig  the  offioe  to  aooh  a 
daolaratioa  of  yaoancy;  but  if  tha  peraon  to  selected  or  appointed,  in  at- 
teinpting  to  take  possession  of  the  offioe^  be  resisted  by  the  prenooa  in- 
oombsnt^  he  wiU  be  compelled  to  tiy  the  ri|^t  in  some  mode  prsscribed 
bythelaw.  I(L 
&  PsBsoii  Blboibd  on  ArpoomD  to  Omoi  bdobb  It  n  JimdiauiT 
DnouatiD  Vaoamt  mat  Taks  Fosnasioir,  if  he  finds  the  offioe  in  faok 
Taoant»  and  can  take  possession  nnocntested  t^  the  former  inonmbent; 
and  as  long  as  he  remains  in  powssseion,  he  will  be  sn  officer  de/aeh;  and 
shoold  the  former  inonmbent  never  i^pear  to  oontsst  his  rights  he  will 
be  regarded  as  lumng  been  an  officer  ds/aeto  and  dejwre;  hot  if  the  far- 
mer inonmbent  appear,  the  borden  ia  npon  him  of  proceeding  to  oast  the 
then  aetnal  inonmbent;  and  if  in  snoh  proceeding  it  is  made  to  appear 
that  facts  had  ocooired  before  the  appointment  or  election  justifying  a 
Judicial  declaration  of  a  Taoanoy,  it  wiU  then  be  declared  to  hare  ezistedp 
and  the  election  or  appointment  will  be  held  to  haye  been  ralid.    Id, 

1   WHSBSCkKniTTCLBRXAirai  AS  IX  OinoroCLBBK  OF  DllVIBIHTOoUBnb 

process  or  proceedings  of  snoh  courts  issued  or  attested  by  him  are  not 
inralid  beoanse  of  the  absence  of  the  designation  of  the  psrtioular  court 
of  which  he  acts  as  «b  qjfkh  oUrk,  i^ovided  that  faot  otherwise  suffl- 
oiently  appears  upon  the  face  of  the  papers;  and  the  affixing  of  a  sesl 
insoribed  with  the  name  of  a  court  is  sufficient  for  tills  pnipose.  Tomekard 
T.  Orcm,  106. 

i.  DxruTT  Oounrr  Clbbx  has  Equal  AuTBOBirr  wm  Ooubtt  Glbbx  in 
respect  to  taking  acknowledgments  to  conveysnces.    Id, 

C  Aui>iTOB  OF  Stats  mat  Act  bt  Difdtt  at  Salb  of  Lahbb  mortgaged 
to  trost  funds.  And  if  such  deputy  is  regularly  appointed  and  acts  in 
that  capacity  after  haying  taken  his  oath  of  offioe  before  a  person  not 
authorised  to  administer  such  oath,  he  will  be  deemed  an  officer  de/ado^ 
and  his  acts  will  be  held  Tslid  in  respect  to  third  persons  who  may  be 
interested^  where  he  is  not  himself  a  party,  and  not,  therefore,  called 
i  to  Justify  acts  done  in  his  offidal  capaoi^.  JBaniemer  t.  Maee,  S44. 
See  AaKNOWLBDOMBBTB,  2;  4;  Bohss,  1;  Pboobss. 

PABBNT  AND  OHILD. 
See  Avtaxcbmbhts;  Domioilb;  OuAsixtAH  ahd  Wabbw 


PABTIEa 
See  Plbadimo  akd  PBAomii 

PARTNERSHIP. 
See  Tbusis,  0. 

PHY8I0IANS  AND  SUBOBONB. 

L  PAOIB  AUTHOBlZZiro  RbOOVBBT  fob  MaLPRAOTICB  CoSSilTUTS  DlFBIfl 

to  action  for  professional  servioes.    PaUen  ▼.  Wiffgin,  MS. 
%  Law  BiQuiBBB  that  Pxbson  OFiBRnrQ  HnfsicT.F  to  Public  ab  Pkibi- 
OIAN  lot  SuBOBOir  be  possessed  of  that  reasonable  degree  of  ^^»*"^ 
skill»  akd  ezperience  which  is  ordinarily  possessed  by  others  of  his  pro 
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i  Hfbo  areingood  ttftadiiig  m  toqiialifioatioiiy  and  whiob  reMonably 

qvalify  liim  to  undertake  the  oare  of  patisnta.    JtL 
t.  Law  DOiB  HOT  Riquibb  tbat  Phtooian  ob  Subgboh  8eouu>  hats  High* 

an  SkiUi^  or  largeet  experience,  or  most  thorough  edncatioii»  tquaX  to 

the  moat  eminent  of  the  prof eiaian.    Id. 
4  Phthoun  xubt  Ubb  Ria0onabiji  ahd  Obtoh abt  Oabb  ahx>  DicieBroB 

zzr  TRSATMBrr  of  Oasb.    Id. 
i.  P&TBKJiAir  MUST  UsB  HD  BuT  SKILL  AHD  JuDOUHT  in  dedding  npoA 

the  natnre  of  the  difieaae,  and  the  beat  mode  of  treatment^  and  the  maa- 

agement,  gemflnlly»  of  the  patient.    Id, 

t.  POmCOAH  n  HOT  WaRBAHTXB  of  Cir&By  ahd  is  hot   BnPOHSIBLB  FOB 

Waht  of  Suoqbmi  in  hia  treatment*  nnleaa  it  ia  prored  to  reaoh  from 
want  of  otdinaiy  oare^  or  otdinaiy  akiU  and  judgment.  Id, 
7.  PKnooiAH  n  hot  RiiaroHsiBui  for  HoBmr  Muiaui  of  Natoui  of 
"DaMABM,  or  aa  to  the  beat  mode  of  treatment^  when  there  waa  reaaonabla 
ground  for  doaht  or  uioertainty,  provided  he  ia  properly  qualified  aa  a 
phyiioian,  and  ezerciaes  the  proper  care.    Id, 

&  WHMKM    but    OhB    OOUB8B    OF    TbBAXMBHT    WOULD   BB    SUQOmBD   BT 

Pmiiiuiabb  of  ordinary  knowledge  or  akilly  the  adoption  of  any  other 

eoniio  may  be  OTidanoe  ol  a  want  of  ordinary  knowledge^  akiU,  or  carap 

Id. 

H  Tbbaxmbvt  of  FmraiaiAH  of  Qhb  Fabtioux.ab  Sobdol  ia  to  ba  taatad 

'  by  the  gnaral  dootrinea  of  hiaaohodi,  and  not  by  thoaa  of  oibw  aoliaolb 

M 

See  SoyBBBiOHTTy  2. 

PASSENGER  CARRIERa 
See  OodfHOH  OABBiBBa. 

PATENTS  TO  LANIX 
Sea  Public  Lahds. 

PATENTS  FOR  INVENTIONS. 
On  JoiHT  OwHBB  OF  Paibht  Riobt  oamhot  Maihtaih  Bojt  nr  BquiTT 
agynst  another  Joint  owner  to  compel  an  aooonnting  for  a  portion  of  the 
profiti  of  aalea  of  the  patented  artida^  in  the  abaanoe  of  any  apeeial  agraa- 
BMBt^     Faa0  T*  SkiQctf  090. 

PEDIGREEL 
SaoLioinxAcr,  S. 

PENALTY. 
See  Damaobh,  1. 

PLEADING  AND  PRACnOE. 

^  L  Pabcihs  m  Labobb  Shhse,  abx  All  Pibsqhs  hatxho  Riobt  to  Ooh* 
tbol  Pbooibdiho8»  to  make  defense,  to  addnoe  and  croea-ezamiaa 
witneaaea,  and  appeal  from  the  decision,  if  an  appeal  liea.  Only  thoae^ 
therefore,  who  have  enjoyed  all  of  these  privilegaa  odUeetiTely  ahoold  be 
oondnded  by  decision,  judgment,  or  decree.  CetU  r,  Cecily  626. 
&  dm  BiooMBS  Pabtt  to  Rhoobd  ahd  mat  bb  Ooholudbd  bt  It;  if  ha 
avaib  bimaelf  ol  tfaa  proviaions  of  the  Marjiand  oods^  and  plaoaa  bia^ 
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Mlf  in  »  eoAdMai  U  mpgml  h^  imwMiHilriy  nomytig  «■ 
and  hsriiif  the  tmtimooy  radsotd  to  writing  at  Ida  aipiwae.    Id. 
1  AfiEMBWT  ZH  Bill  nur  Om  of  Two  Jodit  Owmu  ov  Nan  and 
lIonxoAon  waa  aathoriaad  by  bia  oo-owner  to  maka  an  aarignmant 
thareof  to  oomplainant  wiU  be  takan  aa  BOBfawnil,  wbere  aooh  oo-ownera 
age  aaTninened  in  the  anit  by  pobJicatiop  and  make  daiaaK.    Serrimg  r, 

4  OBncnoK  to  Dmlaratioh  or  Tqbt  bkauoi  Laid  wzra  CoiminrAiiDO 
eooiaa  too  late  after  iaaae  joined,  and  trial,  and  judgment  landerad.  If 
the  objeotion  ia  good  at  all,  it  ahoold  have  been  made  by  denmrrer. 
Chmi  WttHam  R.  R,  Co.  t.  JSTelNi,  226. 

i.  UiroBeTAiiriT  n  hot  Obovnd  of  Dimubbir,  uvm  Ihsluia  Cods  ov 
Fbochdvbs,  bat  of  a  motioa  to  oompel  the  par^  to  make  hia  pleading 
more  eertain,  nnleai  the  pleading  be  to  onoartain  aa  not  to  atate  intel- 
ligibly a  aabatantially  good  oaaae  of  action  or  deienaa.    Snomdm  t. 

C  DBfUBXBB  IS  to  BB  Taksh  PigimiBUTiVBLT,  and  ia  eqoiralent  to  a  aepa- 
rate  denmrrer  filed  to  each  paragraph,  and  may  therefore  be  ovaeroled 
aa  to  part»  and  aoatained  aa  tapart,  of  the  pangrapha,  where  an  anawer 
eooaiata  of  aeriral  paragn^ha,  and  a  nngle  demnrrw  ia  filed  thereto,  in 
which  it  ia  aaid  that  ''the  plaintiff  demnra  to  each  paragraph  of  the 
anawer,"  etc.    Parker  ▼.  ThomoB^  880. 

?•  If  Aht  of  Sstmral  Oroundb  of  DsFim  aet  up  in  anawer  ia  good,  it 
ia  error  to  aoatain  a  general  demurer  thereto^  on  the  groondthat  it.doet 
not  aet  forth  any  defense  to  the  action.    Mwm  ▼.  Ibntam,  608. 

%  Phbasb  ''Hi  Sats  that  Hi  DKNna,"  in  aa  anawer,  ia  eqairalent  te 
phraaa  "  he  deniee,"  under  the  Kanaaa  code.    Id. 

%  Omnor  of  Answki  is  to  Afpbibx  PLAniTifF  what  defonae  ia  intended 
to  be  aet  np  in  bar  of  his  claim.    This  is  all  the  law  reqnirea.    Id. 

lOl  Tbat  Sitxral  Onouirsa  of  Bbiszibb  are  ineonaiatent  ia  not  a  defect 
that  can  be  taken  adyantage  of  by  demnrrar.  The  nsoal  and  proper 
oonrse  ia  to  compel  the  party  to  elect  on  which  ol  the  ineonaiatent 
groonda  he  will  rely.    Id. 

11.  SnoLinnt  to  Flba  of  hot  Guiltt,  ob  to  Aht  NBOATPni  Puu,  can 
be  added  t^  defendant^  if  he  chooaea  to  add  it^  and  it  is  not  error  to 
proceed  to  trial  without  it    OiUetpie  v.  8nMp  928. 

IS.  Spboiiio  OBJionoHs  to  Btidhhob  MUST  BX  Tajodt  nr  LowiE  Oocmr.  Id. 

IS.  Fabtt  is  hot  Pbbgludbd  uhdbb  Obhxbal  OBjBonoH  TO  Btidkiiob 
from  ahowing  in  appellate  court  the  inanflBUnenoy  of  the  eridence,  or  from 
UTailing  himaelf  of  radical  defeota  in  the  inatruments  ol  eridanoe  iHiich 
could  not  be  obviated  by  proofs  and  wbuh  strike  at  the  fonndation  ci 
the  plaintiffs*  daim.    Id. 

14.   MaTTHB    m    ATOEDAH€Di,   DXHIBD  BT    GBHBBAL   BOPLICATIOH,   MUST  BB 

Fbovxd.    Oecav.CfeeHeaH. 
Uk  Whxbb  Spbgial  Plba  is  Dbfbhsb  to  Aonov,  and  the  defsoae  aet  forth 
iaavailable  under  the  general  iasne^  the  judgment  wiU  not  be  rsTeraed 
for  error  in  auataining  a  demnxrer  to  the  plea.    Law§im  ▼.  Bkki,  48. 

10.  PBATBBMATBAISBQUBSnOHOFLAWOUTOF  FA0I8  BlTUMBRATXD  DT  It, 

•    and  demand  an  opfaiioo  upon  it^  not  aaoonofaniTe  of  the  plaintiff 'a  ri^ 
toreoorer,  butaaandllaiytothatrifl^    PiMJkmwi r.  NcrJkern  Omina 

n.  OBJBOnOH  THAT  OaUBB  OF  AOOOM  WAS  HOT  SUBHUSBDIO  OOOBT  AH» 

Jvsr  o  SuFFBjmiTLT  Ahbwxbsd  hy  the  admisBifla  of  tfia  deCindant  at 
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tfa>  trial  tht  tfa>dablwisdne  She  pkintM;  making  HimnnoiwiiTy  for 
the  jury  to  paM  upon  the  lael  thna  admitted.    Id, 

18L  PlUTXB  SHOULD  HOT  BX  RjEJBOm>  BICUU8B  AfFABXNTLT  iHDXmrDOIT 

PBoroainoir  Ooktadvxd  zh  It  is  Ekbokwovs,  when  it  is  limited  hj 
another  more  definite  and  suhetantial  preposition^  with  whioh  it  is  so 
oonneoted  as  to  form  one  entire  proposition.    Id. 

18.  RsjionoiiroR  QRAJxrata  of  Pratsr  Dxpsnm  lORiisOonanmisBS  vyov 
BvnxEKOB  to  iHudi  it  alone  refers,  and  not  upon  the  state  of  the  pleads 
ings»  where  the  prayer  neither  points  nor  refers  to  the  pleadings.  Bif 
fM»  ▼.  PrvUing  Telegraph  C<k,  6ia 

lOl  FDrDnro  of  Facts  must  bb  Lut  to  Jury,  eren  where  the  eridsnoe  is  all 
one  side;  bnt  this  is  not  nooesssrywhen  the  ease  is  tried  upon  admissioiis 
made  at  the  bar.  The  jury  may  discredit  the  testtmony,  but  csnnot  find 
contrary  to  the  agreement  of  the  parties.    M. 

iL  Fabtt  has  Pbivilbgb  of  Raisimo  aht  QuBsnoN  of  Law  arising  out  d 
the  facts  of  the  case,  and  to  demand  the  opinion  of  the  court  distinctly 
upon  it;  and  the  opposite  party  has  the  eqnal  privilege  of  asking  an  opin- 
ion en  additional  &cts  not  embraced  in  the  hypothesis  assnmed  by  the 
adTersary  in  his  prayer,  bnt  not  the  privilege  of  cootroUing  or  modii^« 
ing  that  hypothesis.    Id, 

tBL  P&ATXB  MAT  BB  RjEJBom>  AB  Wholb,  wfaoro  the  court  csnnot  grant  the 
entire  prayer  as  made,  though  a  portion  of  tt^  in  aseparate,  dis^ictform, 
might  have  been  giren.    Id, 

fi.  Pbatbb  that  Fladitiff  n  bot  Sbtitlbd  to  Rbootbb  utob  Fi:jiAiinr4ii 
AND  EviBEBOB  Df  Causb  IS  TOO  Obnbbal  in  its  terms,  since  the  Mary* 
land  act  of  1826,  c  117.    Felte  Pohi  Savinge  IfutUutkm  v.  Weedon,  ^Oi, 

M.  Pbatxb  m  Objboiionablb  nr  Assuming  Fact  Ain>  Lbatibg  to  Jubt 
QuBsnoB  of  Law,  where  it  is  to  the  eflfect  that  if  the  jnry  find  "that 
the  fond  deposited  "  was  still  in  bank,  and  that  ''proper  "  letters  of  ad« 
ministratica  haye  been  taken  out  and  granted  to  the  plaintifl^  the  plain* 
tiff  was  entitled  to  reooyer.    Id, 

8S.  Pbatbb  is  DBFBtTivB  IF  It  ix»b  bot  Dbolabb  Law  nr  Tbbmb  EzPLicn 
and  intelligible  to  the  jnry  npcn  the  points  raised  by  coonsel,  where  it  is 
granted  by  the  ccort^  after  rejecting  the  prayers  cffared  by  the  ooonseL 
Id. 

21  Fbatbb  is  Ebbobboub  Whioh  Iobqebs  Bxdtbbob  of  Fact  of  which 
there  was  eyidence  proper  to  be  sabmitted  to  the  jmy,  and  is  based  npoo 
the  theory  that  another  fact  eodsts.    FtsUon  ▼.  ifaeoradbn,  020. 

t7.  Pbatbb  b  not  Kebobbou^  am  Asbumibo  Bxdtbbob  of  Fabsbbbbbif^ 
idiere  the  jnry  are  left  to  find  that  the  note  sned  ugoa  was  ''disoovnted 
lor  the  nse  snd  benefit  of  the  defendants,  nnder  the  firm  nsme  of  Fnltoo 
and  linn,  and  that  they  receired  the  proceeds  of  ssid  Bote."    Id, 

21  iBBfBUOTiOB  without  bobbb  Fboof  OB  AixBCiAinni  anthoririBg  it  is 
error.    Phemko  In»,  Oo,  r,  LamrneSf  681. 

20l  Sbboqsbous,  iBBfBUunoB  18  BOT  CuBBD  by  afterwards  embodying  hi  tiie 
ohaige  the  troe  rale  ol  law  applicable  to  the  point.    Home  t.  BtaUp  499l 

M.  If  Coubbbl^  ib  Gabb  Tbibd  bt  Ooubt  without  Jubt,  Dbsibbs  to  Pbb- 
BBBT  FOiBiB  OF  Law,  ss  appUosble  to  the  &cts  established,  or  atmfgbM 
to  be  established,  upon  whioh  the  ooort  might  be  csUed  to  chsrge  a  ji^ry, 
wsrs  thsM  a  jniy  in  the  cass^  the  proper  course  is  to  present  them  in 
Hm  form  of  propontkBis^  preceding  them  with  a  statement  that  oovnssi 
bhJdss  the  following  pointer  or  coonSel  contends  as  follows.  TmiekctrdY. 
C^tNo,  106. 
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SI.  OouBT  MAT  IhiMiiit  Fkoib  di  Ohabo^  but  mut  iafociii  tlM  Jvy  1 
fhey  are  tiis  «zfliiiahre  JodgM  d  all  qnitiomi  «f  fMti.    Bmnm  t.  Afltfi^ 


> 


12.  Ohabob  WmoH  PmauuiiB  JMjr%  or  maggmta  %  oonrfnrion  fron  i 

withoat  inf omdiig  tha  jury  thttk  tiiej  are  the  eidium  Jodgte  d  eoch 
laoti,  is  erronaoiis.    /c{. 

SS^  AmLLAKT  OAKVOT  Takb  AsTAirEAOB  OT  Rekoctow  Bmoio  wliiali 
aiboti  tiie  ri|^ts  of  iMyrtiM  who  hftTO  not  i^pealady  Imt  not  bis  o^ 
iSjpefW  T.  IkmeUt  167. 

t4.  Niw  Tbial  was  Gbaxtbv  whibb  Mbbob  of  Gasi  wibb  itot  Ihtkix- 
OATID  m  OoDBT  BBLOW»  by  roMoo  of  Qnoertamty  aa  to  tiie  propar  Biod» 
ol  prooednre^  altiio«{^  the  daciiiwi  belownpoa  tha  main  qpaation  fnvolfd 
waa  apftofedy  and  the  only  error  diielnead  mi^t  have  been  oared  t^  n 
modiflfation  of  the  judgment    Id, 

lOw  Niw  Tbial  will  hot  bb  Obaxtbdoh  Gbouvd  that  Vbbdut  n  AOAonr 
SviDBN€Di,  where  the  eridenoe  ia  conflicting.     TVinpfiM  t.  loma  (%^  46ft. 

ML  Bbbob  tkat  PBoar  was  ImRJvncaBHT  oakbot  bs  CkntPLAiBBD  oi;  and 
aaaigned,  where  the  bin  is  taken  for  oonfeoaed.    8iepkmBY.Bidmdi,24!L 

tl.  Pabtt  oabbot  Bbtbbsb  JuDaMBBT  OB  Bbbob»  when  he  haa  reeorered 
judgment  and  reoeiTed  the  amoont  of  it  from  defendant.  WaAim$  ▼. 
JToriKfta 

M.  Bbtdbal  ov  Jusob  to  Aujoiw  Dbpomtiobi  Uibd  ob  Tbial  to  bb  Dbut- 
BBBD  TO  JuBTy  OQ  their  retiring  to  oonaider  their  Tordiet^  ia  not  a  legal 
groond  of  ezoeption.  It  is  a  matter  resting  in  hie  diaoretian.  WhUhetui 
T.  JTeyei^  872. 

M.  Allowavob  qb  DnooBTDnxAvaB  at  Tbial  ab  to  Orb  DmanuBT*  when 
it  can,  npon  no  fair  hypotheab  or  reasonable  intendment^  be  reeonciled 
with  JBstioe»  is  not  a  matter  within  the  disoretion  of  the  ooort  Ffliahf 
T.  RkkBKTtUim,  709L 

Ml  Bill  ob  ExflnnoBa  n  BoiBinr  ot  Pabtt  Aoobibvbd  bt  Abt  Buubo 
ov  OovBT  OB  Tbial  without  Jubt*  which  woold  afleot  oonelnsions  ol 
iaot^  aa  upon  the  admiasinn  or  rejection  of  evidenoe;  but  when  the  only 
SRor  alleged  is  that  the  finding  of  the  facts  doea  not  siq^port  the  jndg- 
■lent^  no  exceptions  are  necessary,  as  the  finding  itself  beoomes  a  part  d 
the  reoord,  and  preeente  the  qnestionas  folly  as  it  coold  be  preeented  by 
eoraeptions.     Tmdo  ▼•  AjuUnon,  796. 

4L  Jvdob's  Fomaro  of  Faoib  should  Statb  CoBOLinDOBS  of  Faoi%  and 
not  merely  eyidence  tending  to  prore  them.    Id, 

IflL  Ambbdmbbt  of  AflsioBicBBT  OF  Bbbobs  was  PiBMirriii  AT  HHABIBa^ 
where  the  objection  to  the  assignment  was  purely  teohninal,  and  it  was 
i^parent  that  the  defendant  in  error  coold  not  haTo  been  misled  as  te 
the  qnestion  intended  to  be  raised.    Id, 

4t.  Bbbaiqb  of  Aobbbmbbt  to  Fobbbab  to  Bboto  Suit  ufuar  Notb  voh 
Bbasobablb  Timb  cannot  be  made  arailable  by  way  of  ooBnterdaim, 
jrewkkiy.ireUd,2Si. 

§m  Aptabobmbbto;  Gbdohal  Law;  Equitt;  Bratbs  ov  DaomBBTB;  Bfi* 

DtBBOB;  EZBOUnOBS;  KiBUUTUBS  ABD  ASMDmatBATOBS;  OUABDIAB  AB» 

Wabd;  Ibjuxohobs;  Libbl;  Mabiumubi  Mibxaxb;  ItaooAOBB;  Pbo- 
BAXB  CouKis;  Bbmotal  of  Oausmi  BifUifnri  Seatutb  ov  LmzxA* 
;  Tbbcam;  TBUvn;  Wills. 

PLEDGB. 
See  OoBFORAXiOB^  22i 
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F0WEB8L 
P^ywsE  ow  ArsoumT  n  hot  Vaud^  niilMi 
Umn  WM  an  intention  on  tha  p«rt  ci  tha  attorney  to  ezooate  the  deed 
nader  and  t^  Tirtne  of  ike  power;  or  at  leait  it  should  not  appear  that 
the  eontrary  intention  existed.    Dosenporf  ▼.  Parmmi,  772. 

•>  Wmbbb  Bxkd  Pubtobxid  to  bx  Madb  bt  Attobitbts  vhdbb  Powbb 
IBOM  Two  Gbabtobj^  and  some  evidenoe  was  given  of  the  ezistenoe  of 
a  Joint  power  from  them,  hat  only  a  power  from  one  of  them  indiridnally 
was  prodnoedi  J7eM,  that  the  exeoation  of  the  deed  oonld  not  be  referred 
to  this  separate  power»  so  as  to  nphold  it  as  the  deed  of  the  grantor  who 
had  given  saoh  power.    Id, 

%  Koor-BZBOonoii  of  Powxb  oabhot  bb  Azdbd  bt  Pboof  of  Imtbhhoh 
TO  KXBWTB  It.  Thus  if  an  attorney  in  faet^  acting  under  a  power  of 
attorney,  exeonted  t^  both  husband  and  wif e»  sign  a  deed  of  oonveyanee 
as  the  attorney  of  the  hnsband  only,  the  deed  will  operate  to  oonvey  ooly 
the  husband's  interest^  and  will  not  bar  dower  of  the  wife;  and  the  fail- 
nre  to  execute  the  deed  as  the  attorney  of  the  wile  cannot  be  aided  by 
•fidsBoe  showing  a  mistake  on  the  part  of  the  attorn^  in  drawing  the 
dead.   WilHmtom  r.  ChU^,  4SS, 

PBIKCIPAL  AND  AOiMST. 
See  AflBBOT. 

FBOBATB  CX>UBT8. 

L  Asnuii  noK  Ob»bb  oe  Dbqebb  of  Obphabb*  Ooubt  hat  bb  I^akbb 
BT  Abt  FKbboib,  in  Maryland,  on  whose  interest  such  order  or  deorse  has 
a  tendency  to  operate  injuriously;  bnt  such  person  must  show  that  he 
has  an  interest  in  the  subjeist-mstter  of  the  decree  or  decision  i^pealed 
from.    Cfeeay.OeeHeaS, 

%  DBomoBS  OF  Obthabs'  Cou&tb  abb  FkHAL,  or  xror  Aptbalbd  ibom,  in 
natters  la  rem,  such  as  the/acAmi  of  a  will,  where  solemn  proof  has  been 
xeeorted  to;  and  issues  inyohring  the  same  questions  will  not  be  detsr- 
mined  a  seoond  time.    Id, 
See  BRAXBi  of  DBOBnBBTB;  Ezbodtobs  abd  AmiiBiBimAToaa)  Wnia 
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FBOCBSS. 

All  YoiDABLa  Fhoobm  oab  bb  Madb  Pbbibot  bi 
MBBTB^  bnt  Toid  prooess  cannot  be.    Dmham  t.  Aoton,  870i 

OmoBB  o  HOT  BouKx>  TO  Gall  fob  Aid  ib  Sbbticb  of  Mboh 
and  is  not  liable  for  an  escape  that  mi^t  have  been  prevented  by  his 
calling  for  aid,  if  the  party  arrested  by  him  reeones  himself  or  is  rssoued 
by  others.     WMAtad  t.  Ke^m,  ^2. 

OmoBB  o  BouBx>  to  Ubb  All  RBiioifABi.B  abd  Fbopbe  Bxbbsiobb  to 
Sboubb  Abbbst  oI  a  person  for  whoee  araest  he  has  a  writ^  and  if  the 
jury  believe  that  he  has  not  done  so^  he  may  be  held  liable  for  an  eecape, 
althougli  he  used  all  such  exertions  as  he  deemed  necessary  at  the  timsb 
Id. 

Omcmm  BuBon  Abbbst  of  Pbbsoh  Wnm  Hb  has  AorBOBirT  to 
AuuMT,  by  laying  his  hand  on  him  for  the  purpose  of 
ttough  he  may  not  succsed  in  stopping  and  holdiBg  him.    U, 
See  EzBOirnooni^  7. 
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fublio  lajtds. 
UnmD  Statu  Patdte^  Vollowino  Final  Daam  AwwoaasQ  VALmirt 
OF  itwT/^ATt  Gxavt,  tekflt  effoot  by  reUtion  at  the  data  of  the  presents- 
tion  of  the  petitioii  for  ooofirmatum  to  the  land  onmTniiiion,  and  ie  to  be 
regaidedy  eo  far  aa  all  intermediate  oonTeyanoea  ate  oonotraed,  aa  haTing 
bean  aseoated  at  that  time.    T<mekard  t.  Cram,  106. 

QUANTUM  MERUIT. 
See  CoMTBAOXfli  S. 

QUITCLAIM. 
8eeDaD8,2. 

BAILROABS 
L  DiOLABAnoir  AaAXH  av  Railboad  Ck>MPA2nr  iob  Knmrai  Siook  hbd  irat 
NBOAXiYa  the  poaaibility  that  the  stock  may  hare  been  killed  at  a  prop- 
erly fenced  ^vm-eroanng;  in  which  caae^  the  company  would  not  have 
been  liable  nnder  the  atatnte.     Great  Weatem  R,  E.  Co,  y.  Helm,  226. 

t,  |tAtT.»nAT^  Ck>KPOKATION,  HATINO  AVTIRMATIYB  BlOBT  OF  POSanSIOH  AKD 

Makaoshxnt  OF  ns  Boad  ukdib  its  Mobtqa0B»  haa  a  legal  right  to 
contract  for  anch  artidea  aa  woold  enter  into  the  ezpenae  of  m^mt^wiiwg 
and  operating  the  road.  ParkhureC  ▼.  Northern  CM.  B,  R.  Co.,  648. 
S.  Railboad  CoRPOKAnoir  Ck>inrxT8  only  Kst  iNOon  of  Boai\  after  pay* 
ment  of  all  ezpenaea,  while  it  remaina  in  no  default  in  paying  the  inter- 
eat,  and  providing  a  sinking  fond,  by  a  mortgage  of  ita  entire  road. 
laDd%  boildinga,  rolling-atock,  machinery,  etc.,  together  with  all  ita 
toUa,  income,  renta,  iaaaea,  and  profita,  and  alienable  franehiaea,  to  ae- 
oore  ita  entire  debt,  providing  that  if  the  intereat  or  princ^al  of  ita 
bonda  ahoold  not  be  paid  when  dae,  the  tmateea  nnder  the  inatmment 
were  to  take  poaseasion,  wwk  the  road,  and  i^ply  the  net  income  to  the 
payment  of  the  bonda,  intereat  and  principal;  bat  that  until  default  in 
the  payment  of  the  intereat  or  principal,  the  mortgagors  ahoold  oontinne 
In  the  management  of  the  mortgaged  property.    Id, 

4.   RiniBOAP  Ck>MPAKT  IS  RnPONSISLB  AS  WAESHOUamAK  OHLT,  AHD  ITOT 

AS  CknfMOir  Oabbub,  for  goods  to  which  aomething  remaina  to  be  done 
by  the  consignor  or  hia  agenta,  after  their  deliyery  to  the  company,  before 
they  are  in  a  condition  for  tranaportation.  Where,  therefore,  an  arrange- 
ment eodata  between  two  railroad  companiee  by  which  gooda  which  have 
been  carried  to  the  end  ol  one  road,  and  are  deatined  to  acme  point  npon 
or  beyond  the  line  of  the  other,  are  ddivered  to  the  aecond  company  wift 
ezpenae  bil]%  npon  receipt  of  which,  if  correct^  way-billa  are  made  ont^ 
aooh  aeoond  company  ia,  until  the  deliyery  ol  the  ezpenae  billa,  reaponai- 
Ue  only  aa  warehouaemen,  and  not  aa  common  canier%  for  goods  ao 
received  and  stored  by  it.    JmdeonY.  Wedm^E.  E.  CfWfomlimi,l\%. 

Gasbzebs;  OoBPOBATioiffa,  6^  6^  18|  HmnrAXib  ^^i  Mosr- 
OAOBS,  19^  80;  Nbolbobbci^  fl^  6. 

RBALTT. 

fMVmMtt  AHD 

BBOQKDnia. 
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BSDSMPnCH&L 
5;  MauQAaMB,  tl-£l| 


BBDISTRATIOK. 
L  QvBor  OF  Bmiiimi  Law  n  to  FBonar  Pubobasibs  nr  Good  Faits 

lor  m  Tilnabla  ooandantion  agaiut  prior  Morfit  oonftqrnoM.    CbiMmMi 
AMifcT.  t/mfti^TSS. 

H  Ini»z  BHTmr  of  Dwkd  DncsniNo  Land  Ouhvbykd  ab  in  Diffmbbnt 
ChKfnoN,  township,  md  range  from  those  of  the  deed,  and  nftn^^niwg  the 
weeds  ''for  description,  see  record, "  is  not  oonstmotive  notice  of  such 
deed  to  subsequent  parchAser.     Breed  y.  Ckmle^,  485. 

%  In  Case  or  Ck>NTKTANGN  bt  Bbxd  Absolutn,  and  WRimN  DBFiAaANON 
Back  st  Gbanth,  and  the  former  is  recorded,  but  the  Utter  is  not, 
snoh  nnregistered  defessance  is' not  yoid  under  the  Michigan  statnte 
<Oomp.  Laws,  sec  2751),  except  as  to  porohasers  for  a  Taloable  consid- 
eration, without  aotoal  notice  of  its  oristenoe.  OobnMa  Bamkr.  Jacobt^ 
788. 

See  Acknowlkdomnnts,  2;  Atiaghknni;  7,  8;  BQUXXTy  2. 

BELBASB. 
See  DaD8,2. 

REMOVAL  OF  OAUSBS 

I.  8taxb  Count  oannot  P&btbnt  ob  Offosb  Bbmotal  of  Oabb  to  Fbd- 
■balCoubt,  if  it  is  legally  remorable  thereto.  Li  oases  to  which  the  act 
of  Congress  applies,  the  removal  is  a  matter  of  rights  and  not  within  tho 
discretion  of  the  state  courts.     Tawkey  v.  Bkhourdmm.  769. 

*&  JuDOMBNT  AGAINST  Dbfbndant  WAS  Bntibblt  HBTBBflBD^  it  appearing 
that  the  proceedings  in  the  action  were  a  manifest  fnmd,  with  a  view  to 
deprire  the  defendant  of  his  ri^t  to  remove  the  oasetotbo  United  States 
eoort    Id, 

REFLUVIN. 

1.  OWNBB  OF  PBaFBBSr  HAT  MAINTAIN  BbFLBTIV  THBBBIUB  WITHOUT  PlUi> 

▼lous  DuAND^  where  the  person  in  charge  of  the  property  disposes  of 
H  withoat  aothority,  and  notwithstanding  the  property  is  in  the  hands 
U  a  ham  Jid$  pnrohaser,  without  notioe  of  the  real  omer's  title.  Trwdo 
y.  Andemom,  796. 
A  FtADneDT  nr  BspurriN,  to  Biootbb,  must  Pbotb  that  he  was  entitlsd 
to  the  poBBSsrion  of  the  property  in  ooutfoforsy  at  tlio  oommenoenient 
of  tbeaotiflo.    Aldm  y.  Owver.  430, 

RTPARTAN  BIGHn. 
OiVNBB  OF  Land  otxb  Whuob  Katubal  Stbbam  Flowi  has  Rioht  to 
Rbasonablb  UfB  OF  Watbb  for  nulls  or  other  purposes,  and  is  not 
Uabls  for  obstructing  or  using  the  water  for  his  miUy  if  his  dam  is  only 
of  such  magnitude  as  is  adapted  to  the  sise  and  oapaoity  of  the  stream 
and  to  tboquantity  of  water  usually  flowing  therein,  and  his  manner  of 
( the  water  is  not  unusual  or  unreasonable,  aooording  to  the  general 
\  of  the  country  in  casss  of  dams  upon  similar  streams.  CHtiff  rf 
BjprlmQfddY.HmrrktTl^ 


i 


Digitized  by  VjOOQIC 


► 


800  Ihdxx. 


aALEB. 
V  Ooon  noK  Fkaupuppit  Vwmwm  may  satb  Lioal  ah» 
BMiifiUAL  OmnuHBOP  theveiiiy  and  may  transfir  it  to  ^bomaJUU  par* 
ohaMT  at  any  tima  before  the  crediton  of  the  fraadttlent  Tesdor  take 
rtepe  to  direet  him  of  the  property.  Skimrp  y.  Jcmet,  350. 
See  AaxKCTy  2;  Ooxnajamn,  22;  Ebxatu  of  DaoEDsni^  1,  4  6;  Bziou* 
nous;  BzaouTOBa  and  Ai>iiiinBXEAiORa»  2-6;  Gsoiwiiro  Ow>n;  Ovab* 
MAir  AHx>  Wabd^  7;  ItomaAaai;  Notkb;  Usubt;  Vbtdob  An>  Viof* 


SEALS. 
Weu>  ''SiALy"  1hfiEAOW>  or  BaAorro,  ahd  Appbaboio  nr  Govt  ov  Ii^ 
grwmiirr  embodied  in  record  on  i^peal*  in^orti  tliat  Uie  proper  aaal  Im 
affixed  to  the  ocigiBal,  onleM  objection  ia  taken  at  the  trial  on  tUe  groaad. 
TmtkwH  ▼•  Orom,  106. 

SEWBB& 
See  OoBroEATiOMi^  I7-4L 

SHERIFFa 
L  KiMHiTimi  SHOwnroTKAT  Judoioht  mront  Wns  IrwAi  JmumDwwm 
leoofofod  <'befora  G.  &  M.,"  withoat  atatbg  that  he  waa  a  jnatioe  of  tfaa 
peace,  woold  not  be  aboolntely  roid  in  the  handa  of  a  oooitableb  ao  aa  to 
enable  him  to  protect  himaelf  from  liabQity  on  hia  bond  for  impropv  or 
nei^igMit  treatment  ol  property  aeiaad  or  lefied  iq^  t^  Tirtne  thareoC 

%  Baamtww'M  Bcruxir  ov  Umoum  ov  Wbit  n  hot  OoMOUnnni 

DTHnFATOBtinanaotMinafainathimforaneiOi^e.    Wkkkmd  t.  i 

See 


SLANDER. 
;  Woam,  Srosm  of  Womaii,  abb  AammkWLm  vnt  fti:  "1 
aaw  or  told  me  that  on  Sonday,  at  the  oaa^meetfa^^  he  eittM 
drore  Jane  Owena  and  a  man  aappoeed  to  be  Jow  Deannond,  u^  bom 
behind  a  log;  he  and  oihera  aappoeed  it  to  be  Jow  Deamiond;  tiiqr  broke 
andran;  I[Baden]fothorpanaolandhandkerohial^andif  anyonedoni 
beUere  me^  they  can  come  and  aee  them."    iVoelor  r.  Owmu,  841. 

WoiBiNi  Qaixjulatbd  to  IirDuoB  HiATunia  to  Sutot  that  the  phintiff 
waa  gailty  of  adaltvy,  are  actionable  per  as.    Id, 

Im  Aanom  bob  Slawubb,  CkiuBT  mat  Pbbmd  Flaivtiit  to  Ambvp  hia 
complaint^  altar  the  trial  haa  been  entered  apon,  by  inaarting  additioBai 
worda,  or  by  oomothig  thoee  already  in  the  ooo^^laint^  bnt  not  by  inaart- 
ing an  entirely  new  aet  of  worda  aaaentially  diftrMit  from  thoae  previ> 
o^lyallafad.    Id, 

See  Ldbl;  Seatdtb  ov  LDmAnon^  7. 


SOVEBEIONTY. 

I.  QvAn  OoBPOBAnoir  n  bot  Lublb  fob  Aon  ov  OmoiBa  ob  Emflo» 
mm  Wmcm  It  Apioibt%  in  the  exeroiae  of  a  portion  of  the  i 
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povrwof  tiM«ia*e  bj  r«q[iiiieiiiMit  «f  »  p«bUo  ]aiir»  aoUIy  f or  tiM  p«bli« 
iMD^t^  and  lor  a  porpoM  inm  wbioh  nwh  ooipotmtioa  doiifw  no  Imho- 
fit  Bhdfhomm  t.  Fito  OoiM^ft  151. 
,  OovHTT  IvouBa  No  LiABiUTT  vcA  DsMkom  TO  Iniuxb  or  Comnrr 
HosPiZAi^  wbo  loiteina  injoriM  irpai  nmldnM  traatmcit  bj  tlie  mi- 
dint  phydoian,  or  from  ilia  fulmo  on  tlie  pari  of  tba  ofloan  of  tba  hoa- 
pital  to  aapply  aaffifliant  and  wfaoleaoma  food.  Id. 
Sao  CoiPOEAnoir^  0^  t. 

8TATDTB8. 

BfffBUi  or  BspBAiJiro  8b!A!IW— OBUOiATJKm  — RufMPT.  ^^Oogfcfaol  of 
apaoialty  waa  antarad  inUs  and  jodgmant  itodarad^  nnder  a  atatato  da- 
daring  that  no  mrit  of  eapku  ad  mtkrfaxiimdimA  ahoold  in  any  oaae  be  la- 
anad  upon  a  Jodgmant  reooverod  by  a  par^  not  at  the  time  a  raaident  of 
the  atata,  withont  an  affidarit  of  fraad  againat  defendant.  Snbaaqnently 
a  atatnte  waa  paaiail  repealing  the  abore  reqniremant^  and  oontaining  no 
aaTing  danae  aa  to  pending  anita.  After  thia  a  mrit  of  eopiaa  ad  $ati^ 
fadmdmm,  iained  on  the  jodgmentwithont  anch  affidavit  of  frand.  Htid^ 
that  the  repealing  atatnte  did  not  impair  the  obligation  aa  to  bai^  bat 
merely  modified  the  remedy.    Cook  y.  Chraift  185. 

LioiHT.ATUBa,  WHZLB  It  OAHiioT  IMPAIR  Okuqaxum^  TDMkjp  at  pkaaora^ 
r^golata  the  remedy,  both  aa  to  past  and  future  oontraota.  Id. 
,  Buu  THAT  or  Abuvob  ov  BzFBxas  BriDKif  on  of  lagialatiTe  intent  that 
a  law  ahoold  operate  retroepectiTelyy  the  ooort  will  not  ao  oonatroe  il^ 
haa  no  applioation  to  a  repealing  statote  not  a£boting  Toated  rightly 
merely  operating  on  the  remedy,  and  oontaining  no  aaTing  danae  aa  to 
pending  soita.    Sooh  atatnte  will  haTO  a  retroaotiye  operation.    Id. 

Iir  CoBwrvMiBQ  Statuti,  ''Mat"  will  bb  Oonstbuxd  to  bb  Stkobt- 
ifona  WITH  ''Shall^**  where  the  poblio  or  third  persons  haye  a  olaim  de 
Jmre  that  the  power  ahoold  be  ezeroised,  bat  where  this  is  not  the  oaae^ 
'*may''wiIlnotbeoQnstraeda8"shalL''    Baimmer  y.  Maee,  MA, 

SCATDTB   BbLATDTO  TO    SUBJBCT-MAXTBB  OF  ObDBR  MaBB  PBBTIOUS  TO 

1X8  PAflSAOB  will  not  affeot  the  decision  of  the  appellate  ooort  on  appeal 
(ram  the  order.    State  y.  McOljfnn,  118. 

See  BuiuuHO  abd  Loab  8000x00;  CosBiiTunoNAL  Law. 

STATUTB  OF  UMlTATIQNa 
Iv  Allowdto  DBTXim  or  Statotb  or  LooTAixoBa,  ooorta  of  eqoi^  §m> 
erallyfdlowthelaw.    Abarof  theatatota^atlaw.formaabarineq^Sty, 
Barrio  Y.  1101$,  2S». 

AOKHOWLBDGMBBT  SufflUiBBT  TO  RbMOVB  BaR  OF  SeATUTB  OV  IAOCA* 

noBa,  at  law,  will  be  soffioient  in  eqoity.    Id 

Debt  n  Pbiboifal  Thibo,  and  the  mortgage  gfren  to  aaooro  it  ia  the  ind* 
dent    The  latter  f ollowa  the  former.    Id. 

Wkbb  St^tdtb  of  LofZEATioBS  Babs  Baoornr  ob  Kon^  the  right  to 
foredoae  a  mortgage  given  to  aeeore  the  note  ia  alao  bairad;  onkaa  the 
■lortgage  oontaina  a  ooyenant  for  the  payment  of  the  mon^,  when  it 
Bit^t  be  that  it  woold  reqoire  the  period  fixed  for  the  limitatioQ  in  aooh 
oaaaa  to  bar  the  right  to  f  oreoloaa.    Id. 

QOBBinB  WHBTBBB  OB  BOT  SCATB  IB  AllBOVBD  BT  LdHEAXIOB  Of  ObB 

Tbab  within  which  nrobate  may  be  oonteated  need  not  be  dadded  in  a 
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I  Iqr  Hm  aiito  in  »  dMiEkl  ooort  lor  tlM  pvfUM  d 
>  €f  »  win,  anoe  the  €o1j  cffsel  €f  MMqpli^  tlM 
■tote  from  tfa>liinrtifctinn  would  be  to  aaihoriM  the  gjito  to  iiM^ 
|ifi)needinfiiatfaepwlie>eeoart»iiofetoooeferiiiiiedi(Otio«eBt^ 
oowt    MritT.  jrcG>%WH  lia 
C  BtATurm  aw  toauxsiomB  Buas  oh  CuBiifiQAXi  of  Dnonr  ovlt  naom 
Tna  aw  Dnuvo  Aoxvallt  Maa^  wlieio  it  is  pijable  en  fknmoA,  with 
intaceet^ontliexetomof  tbeoertifioete.    JVOi  PMM  5adi^ /n 

1.  Om  Fuul  aw  QtAXurm  ov  LiiiRATio]ffa»  nr  Aonoim  wowl  BLunmat^ ! 
»  ov  Thkonaww  to  show  that  the  oanee  of  eotioii  eooroed  within 
■litet«7  p«iod»  (dor  to  oommenoemeiit  of  the  I 

See  y nmoft  AMD  VsniaiL  a. 


SIREEia 
DoMAnii  Baamrnjo^ 

SUBSOBIFIIOinL 
8eeOoBroftAniov%  It-fL 

SUHDAT. 

SUBBTTSEOP. 
SeeBomw. 

TAXATION. 
L  TAxDmaEm,wmaKBaauhAJU»rEjaaoTKx>,AMMl^waMAWA^ 

the  legalMJ^  ol  ell  prior  prooeedingi  in  the  Ufwffd  the  tMC,  end  the  eele 
of  the  property,  under  the  lown  rerenne  law  of  1841;  and  whMi  eaeh 
deed*  are  attaoked,  the  burden  of  ihowinf  faifanete  eoofljrwith  the 
reqnireBMoti  of  the  law  in  each  prooeedinga  ia  upon  tba  par^  making 
aooh  attaok.  When,  howerer,  no  record  ol  the  tax  lef^  or  aale  ezial% 
the  burden  of  proof  ia  on  the  party  olaimim  «nd«  the  deed*    Long  ▼. 

g,  FAZLumi  TO  BaamnrTix  Dud  (hiB  ov  Baomnna  td  Taxjd  Lbtt  ov 
Tax,  where  all  the  oMmt  imentiil  reqairitaa  are  eet  onl^  if  evidMoed  by 
i  that  the  reyuremit  not  recited  waa  mak  wiplieil  with    kL 

TELBOBAPfla 

OOMrAST  B  BaBPQMflBLB  FOB  AhT  Lo«  Oft  JjUUKW  wUoh 

reeulte  from  iti  fulnre  or  neglect  to  tranamit  a  meemge  reorifed  by  it 
for  tranemiirien.    Binmg  ▼.  Prkiiiug  Telegrapk  Co.,  6ia 

%  TiLioftAra  OoifPAinr  n  iror  Ocnfifoir  Cabbob,  but  a  bailee^ 
ing,  through  itt  agwti^  a  work  for  its  employer,  aooordi^g  to  < 
rules  and  x^gnlatkn%  which,  under  the  law,  it  has  a  tight  to  iMke  for 
ite  goTomment.    Id, 

&  Ova  Who  BmmM  MisaAOBB  sr  Tblmbapk  »  BuFfoaap  to  Kvow  that 
the  oompany's  engagemente  are  oontroUed  by  those  rolea  and  regnlsp 
tions  whioh  it  hae  a  right  to  make^  and  in  law,  he  i^fnlti  them  in  his 
eontraoti  and  is  bound  by  them.    Id, 
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:  Luanirr  ioe  Non-nuimaMDar  jjm  Hdir-oBiJTBKY 
ov  UHBanixBD  IfMnnw  nm  vor  Am.T  to  »  case  wlien  bo  effort 
WM  made  by  the  ooB^any,  «r  ifti  agwH  ^  pv*  ^h*  niiHica  en  ifti 

TSSDBBL 
OF  Sraomo  Abrolb  xubt  n  of  Sucqb  A'^TBffl1^  1b  •fitj  auitaiil 
mpMti  M  tlM  oontnot  uidtr  which  it  la  made  nqvirMi  Alanpv*^0iM% 

TORTa 

L  Vim  fhriTiMMiTa  Fubhibb  Ko  CUma  ov  AcfrKnr»  if  th^  idato  la 
■Batten  oonoarBiag  iHudi  the  penan  to  whom  th^aie  Biad%  hj  the 
Bae  of  ofdinary  eare  and  attention,  can  obtain  full  and  aoeoiata  infoniB- 
tion.  And  therefore  the  owner  of  land  who  has  direoted  hia  agoil  It 
eveot  a  bonae  at  a  partioolar  plaoe  on  it  oannot  maintain  an  aetioB 
againat  a  third  peraon  who  t^  falae  repreaentationa  as  to  the  troe  boiiB> 
dary  line  of  the  land  haa  indnoed  snch  agent,  in  the  owner'a  abaanoi^  la 
avaot  the  bonae  at  a  diflerent  phM>e.    Sikmr  ▼.  Fratier,  002. 

%  Whxbb  Lcnm  oib  Ivjubt  CoMFLAnrxD  OF  n  hot  Dxbbot  avd  ImB- 
nuTB  Emvuv  of  the  detodanf a  wrongfnl  aot^  no  action  can  be 
tainad.    U. 

8aa  Illboal  : 


i 


TREAXIBS. 

L  Tbbatt  n  Pabamo€»t  to  ftrarB  Law,  and  the  kt  Iw  moat  ykid  to  the  ob* 
tent  of  ita  ooofliot  with  the  treaty,  bat  it  it  Toid  only  ao  far  aa  it  oob* 
traTonea  the  oonatittttion,  lawa,  or  treatiea  of  the  ladeial  goremnMBEk 
Ttakar  ▼.  Fetifar,  6Sa 

t.  TBBATiia,  AM  TO  GoTBBiniBiiT  ILumro  Thbh  take  eAeel  not  mately  from 
tiie  day  of  ratifleation,  bat  tnjm  the  date  of  their  exeeation,  mileaa  th^ 
contain  atipnlaticna  to  the  oontrary.    Bat  where  tiiqr  affwt  iadifidBal 
ri^ht^theiatifioaticaofthatrea^nuiatbedeeaiaditBdatoi    M 
See  Ausm^  1. 

TRIESPAS8. 
L  Aonoir  of  Tbmfai  will  Lib  AOAnwg  SiBjjooai^  bbpbb  TiiLnioia  Btj^ 
XJTE,  for  an  awanlt  and  battery  oommitted  by  the  matocr  other  officer  of 
the  boat,  on  the  peraon  of  a  paaaanger  on  board,  whila  each  boat  ia  naFl- 
gating  the  rivera  within  or  bordering  npon  the  atata.  Lof  r.  ig<aaai6oaf 
F.  X.  Atibmy,  292. 

t.  EZXMPLABT  DaMAGIS   MAT   BB   AWABDBD   CI   TSBVAfll   FOB  BnTBBOIB 

PLAmTUF'a  Prbmihbis  and  willfally  damaging  his  gooda,  notwithataad^ 
ing  the  defendant  made  the  entry  in  good  fidth  under  the  belief  that  be 
bad  a  right  to  enter.  A  willful  injury  to  gooda  is  as  nraoh  a  ground  for 
exemplary  damagea  aa  a  willful  entry.  Bea^  y.  AHm,  338. 
&  LiABiLiTT  IS  TBAT  OF  JoiKT  Tbb«fambb8  wherc  sevcntl  diffarent  orediton 
acting  separately,  without  oonoerti  and  eren  without  knowledge  that 
they  are  empU>yiiig  a  common  agents  oaaae  their  debtor  to  be  arrested 
on  their  several  writi^  by  the  same  officer,  who  serves  the  writs  simulta- 
BcoBsly,  and  by  Tirtoa  thereof,  the  debtor  ia  committed  to  jail,  where  ha 
la  onaflBcd  npen  all  of  aodi  writs  at  the  same  time;  and  full  satjsfaction 
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%j  41m  debtor,  cIMMd  from  My  OMof  iMbpMOtf ,  li»b««»flii 
by  hlfli  iiprfmt  tlM  othmi    Stons  t.  xN0liM0%  797* 

See  Amuu^  4|  Co^nmjMntf  S-4|  Kubuvo^  & 

TEUSflB. 

L  Dbd  CoKmnro  AaaouDn  TniM  to  Troikbb  ooi  Dmlabbd  Tbov 
will  not  be  oonstroed  ea  e  mortgage^  and  thwe  will  be  no  eqvtty  d  re- 
demption from  a  aale  tfaerennder.    OOletpk  t.  AiiIA»  S28. 

t.  8alb  of  Lavd  vkvebl  Teuct  Dud  will  hot  bs  Skt  Asnm  nr  Equirr, 
beoanee  the  property  wae  not  eold  in  aeparate  paroeliy  exoept  npon  the 
gronnd  of  fnmd,  or  that  aome  one  may  ba.Te  been  pre jndioed  by  tbe  aale 
mmauae.    Id, 

t.  TBxxBm  UKDiB  Tbust  DnD  HAT  Bmplot  Aamn  to  Pkbiobm  Mbobav- 
lOAL  Fabis  of  aale,  or  to  aet  as  anctioneer,  or  to  advertiae  and  aeU  tiie 
troat  Unda.    Una  ia  not  a  deli^gation  of  the  tmat.    Id. 

4  Whxbb  Tbottbi  Wbo  Holds  doth  Lmal  ahd  Bquztabui  Tnui  to 
Bkal  EsTikTB  in  troat  for  partnera  in  a  land  apeowlation  whoae  righta  are 
aooordin^y  peraonal,  by  the  direction  and  with  the  oonaent  of  the  eettmh 
qtte  inut  oonveya  the  land  to  another  without  apoGifying  the  nature  of  the 
tmaty  andb  oonToyanoe  raieea  a  eimple  tmat,  and  the  right  of  the  eettmk 
qm  $nu€  beoomea  thereby  dianged  from  peraonalty  to  an  eqnitabb  eatato 
ol  InheritaDoe  in  which  the  widow  of  one  of  the  emtMJa  qtie  tnui  ia  dow- 
able.    2ine6aY.0gdm,t\\. 

IL  DMOLABATioira  ov  Teuct  Dshhivo  Katuu  of  TiBxsn  Bzdootbd  dt 
Tsunm  ajtd  Gvnjis  qius  Tkuct  altar  the  ciecntien  of  the  troat  deed 
and  changing  the  character  of  the  troat  tiiereby  oonatitntedy  cannot  haswm 
a  retroactiTe  eflBBot  ao  aa  to  difiat  an  jnchoate  ri^^t  of  dower  which  at- 
tached to  the  aabjeot-matter  of  the  troat  upon  the  eieooticn  of  the  troal 
deed.    Id. 

t.  TBUSnOB  QAHDOr  ST  DMLARATKni  €T  TlimT  BSLBVB 

Aht  Ddtub  tkhbdoi;  tho«c^  iSbtsj  may  Tolnntarily  i 
Id. 

7*  EXDOOTOBT  TbUIT  18  ObM  WBXBB  BtUBFJULkBT  It  MOT  TST  ClOTBXD  Wmi 

Eqoitablb  TauL,  bnt  haa  a  mere  ri|^t  to  haye  aome  act  dcne^  whidi 
wfll  Tcet  in  him  each  eqaitaUe  title.  Id. 
i.  EnouTOBT  Teott  m  OoawiTUTMD  AKD  OwBSun  qom  Tboct  hatd  No  B^ui* 
TABLB  Tnui  to  Laud  where  by  a  declaration  of  troat  eiecBted  by  them 
they  proride  that  the  tmatee  ahall  not  convey  it  to  them  until  altar  par- 
tition, and  then  in  eerecalty,  or  that  he  ahall  aeU  it  and  divide  the  pro- 
ceeda  among  them;  and  dower  cannot  attach  to  property  time  bald. 
Id. 

t,  filOHTOFFABTIIXBZHLiJIDSPDOlJLATIOV^^WKEBSLiJIDnHlLDIirTB^ 

by  one  of  the  partnera,  ia  a  peraonal  rigjht,  and  will  not  deacend  to  his 
heira.    Id. 

10.  Sdctiqv  33  OF  KsMTUOKT  OoDn,  Bvablhio  Trdsius  to  bring  actions  in 
their  own  names  wHhont  joining  the  beneflciariea,  haa  not  changed  the 
role  onder  the  old  practice  proriding  that  a  tmatee  under  a  mortage 
made  to  aecnre  the  payment  of  mon^  to  othera  oonld  not  ane  lor  a  f ore- 
dosare  and  aale  without  making  the  cflaftifa  que  tnui  pertiea.  Harrfrtnaa 
etc  B.  B.  Co.  Y.  MHoaJtft,  641. 

IL  Zbubtsi,  TO  MAnrrAor  AonoH  m  hd  Owv  Nami^  without  jciiiing  the 
certWfe  foi  tfmif,  nnder  aection  87»  code  d  Ksntncky,  nnat  aUage  or  ahow 
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Ihail  tiM  bcnfifidariai  an  munflroiii,  and  tiiat  il  ii  impnotioaUa  to  firing 
tiMm  before  the  court  within  a  reaaonable  time.  Id. 
UL  Wkbt  TBUsnotf  n  Ektitlid  to  Sub  nr  hd  Owir  Kjjo  wiliioat  Joining 
tiie  benefidariee,  it  is  error  to  give  him  judgment  for  the  monej.  The 
eoort  ihoold  retain  control  over  it  for  the  benefit  of  thoae  wtiUed  to  it 
kL 

See  HomvnuDfl,  2. 

UHDKRTAEINOa 
See  Bonds. 

UNDUE  INFLUENOK 
9m  Kbooixabu  iNSTBuxiirTa,  IL 

UHLAWFUL  IMPRISONMISIX. 
See  Vjjmb  IxpuaomaHT. 

USUBT. 

I.  DDvonov  lOE  Uhlawvui.  Intsbist  Actually  Paid  wiu.  hov  bb  Al- 
LOWBD^  in  favor  of  debtor,  when  foit  is  brought  on  a  new  aeouitj  taken 
lor  the  prinoipaly  and  given  npon  a  bona  fidt  aetUement  d  all  tbe  fomuy 
tranaaotiona  between  the  parties.    Smaik  v  SuMard^  778. 

&  9bw  Sboubttt,  Inoluddto  Suk  iob  Unlawtul  Unpaid  IvTBBBBf;  is 
BO  far  withoat  consideration,  and  liable  to  abatement  to  that  extent.  Id» 

%  ThAUxnww  MAT  Rboovxr  Iktbbsst  on  Usubious  OoNTBAor  UF 10  High- 
B8T  Lboal  Ratb  not  prohibited  by  the  statute^  if  sadi  be  the  eipreas 
terms  ol  the  contract.    Id, 

L  Bale,  bt  Aobnt  Bmplotbd  tbbbbiob,  bob  Lbbs  than  m  Vaob,  of 
Fbinoipal's  Notb,  payable  to  his  own  order  and  indorsed  by  him,  ii 
nsBrions,  althongh  the  purchaser  sapposee  that  he  ii  merely  porcbasing 
the  note  in  the  market,  and  does  not  Icoow  that  tiie  seller  is  acting  only 
as  an  agent    Spheater  v.  8vH»n,  734. 

§,  Dbobbb  of  Fobiolosubb  of  Notb  and  Mobtoaqb  Bbabino  Tbn  fbb 
Cbnt  Intbbbst,  where  the  legal  rate  is  bat  six,  most  be  for  the  princi- 
pal and  six  per  cent  only,  and  interest  paid  over  six  per  oent  most  be 
credited.    Herring  v.  Woodhull,  296. 

t.  MOBTQAOOB  GANNOT  MAINTAIN  AonON  TO  RbOOVBB  UsUBIOUS  InTBBBR; 

collected  by  sale  of  mortgaged  premises  under  power  of  sale  contained 

in  mortgage  deed;  and  the  fact  that  the  exeontica  of  the  power  was 

against  the  wishes  of  the  debtor  at  the  time  does  not  aid  him.    Perhim 

T.  Conoftf,  306. 
9.  TiNDBB  Who  Pubghasbb  Subjbctt  to  Mobtoaqb  Taintbd  with  Usubt 

cannot  avail  himself  of  the  defense  of  usury  against  a  bQl  lor  loveelosor«i 

Skin  V.  IndkmapoUB  BuOdmg  etc  AMoekOkm,  3631 
H  Dbfbnbb  of  UsxniT  u  Pbbsonal  to  Bobbowbb  and  his  bsin  and  repte- 

■entatives.    Id. 

VENDOR  AKD  VENDSB. 
L  SnpuLATMnrs  nr  Aobbembnt  fob  Salb  of  Land  vuit  bb  Oosiidibbb 
Ai  Dekmabobd  bt  Exboution  of  CkniTBAOT  by  the  aooeptanoe  of  a  deed 
of  conveyance  of  the  land,  and  the  giving  of  bonds  and  Biortgage  to 
seenre  the  purchase-money,  there  being  no  fraiod*  nustake^  or  surprise 
charged  or  proved  in  the  transaction,  Bntms  v.  Bhmnomp  688. 
Am.  Daa  Vol.  LXXZI— 66 
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Omiam  Wao  Aoobti  Dud  with  SraoAL  WABEAirrr.  a»  Ki 
BowM  An>  MouaAOB  worn  PfTBOHin-Moinnr,  oakitot  Oujm 
Ttom  or  itwiliBMMt  from  tho  ounigafo  debt  hj  rmmm  ol  aa  < 
onooabcsaeo  on  the  land  within  tho  wmnraa^,  im  a  oaii  bfoo^t  bj  «i 
aoMgnoo  to  forooiooo  the  mortgago.  Id. 
To  Atoid  CoiHTmaor  iok  Pdbobuuu  of  Laitd  ov  Gbouitd  of  Feato  dt 
▼nriMM^  ▼ondoe  maat  ropudiato  oontraet  and  domand  ifti  mriariM  loi- 
■■  dirtily  i^on  diaoofrwing  the  fraud;  and  if,  aflar  aooh  diooowwj,  ho 
I  ^oMjr  in  pooMiiion  for  a  long  time,  he  oannot  afterwaida  airoii 
B!m  y.  Waier  ami  Mhdng  Oo,,  1S2. 
Law  Doat  hot  Plwiroinroi,  ab  BxraaBsiovs  of  Omnoir,  reptoientotinni 
»t^  a  Tender  as  to  the  bonndarieaof  land,  eras  to  the  qoalitiee  of 
'  iitoate  thereon.  They  may  be  either  ogptemifliw  of  opinion 
or  of  faol^  and  it  ia  for  the  jnry  to  deoide  wbethor  they  are  one  or  the 
other.    JtaiTT.  JCNMMdir,  66. 

6.  MBaivBn  of  Damiois  foe  Falu  BomimnEAXiora  oonoeming  the  boon* 

daiy  linee  to  land,  aa  to  the  location  of  a  oertain  miQ-pond  and  mill,  li 
the  diminntion  of  the  Tahie  ol  the  |no|i»ly  in  ooneeqnenoe  of  the  mil 
and  pond  not  bring  on  the  land  on  wbkitk  it  waa  i  epweented  to  be.  IW 
fanairyia  limited  to  the  injnryieeoiting  from  the  fidaerepreeentatinni.  U, 
§k  Iv  Aonom  TO  Bnoom  DaMAoaB  FOE  VALftB  RoBMBrranon  oonoeming 
the  bonndaiy  linee  to  land,  aa  to  the  looation  of  a  miU-pond  and  mfU,  a 
witnoM  ia  not  allowed  to  make  oomparieona  between  the  aetoal  Talne  of 
the  property  and  the  Talne  npon  the  anppoeition  of  the  pond  being  i^on 
one  traot  of  Und,  when  the  fdae  lepreoMtationa  allogid  in  the  ooa^laiBl 
are  that  it  ia  upon  anothwtMOt    M. 

7.  Ymkwm'b  Lmr  n  hot  AasioHaBLB.    Rkkmd9  t.  L$mmitig,  tBk 

t.  BmrLM  Aanmnaan  of  Kotb  Giym  Fon  PmuKAn-ifomT  of  Lavb  doee 
not  oany  with  it  the  Tondor'a  lien  ao  that  the  aewgnee  oan  enf one  it  in 
hia  own  nanMu    /<•• 

6.  YwKwm'u  lAMK  IB  Waimn  by  the  tekii^  of  any  aeouityy  eithtr  peraonal 
or  matmial;  or  by  the  nogleot  to  enforoe  the  lien  for  a  oonriderable  timi^ 
^OBgh  ahdrt  of  the  time  preooribed  by  the  atatote  of  Hinititiona     UL 

IC  VBrDon's  Lm,  aitu  Amoluti  Oohtxtaiioi,  n  hot  Bnaan^  AaaiK 
urn  OKABon  UPOH  PnonBrr,  bnt  only  an  oqnMile  ligbt  ol  the  Tmider 
toFMorttoitfaioaaetfaepwohaee-moneyiaMlpaUL  B€mmr.€higtb9, 
166. 

11.  Bqvitablh  Lish  Whiob  Vwofwrn  ov  Lan  BBraoi%  avtbe  Amquite 
OoHTSTAHOi,  for  tho  nnpaid  pnroheae  moniy,  ia  not  ■mignaWe     ML 

IS.  VSHIHtt'S  LiXH  FOB  POBOKABB-lf  OHXT  OF  LaH3>  18  HOT  WaITBD^  hi  ah- 

eenoe  of  ezpreeo  agreemmit  to  that  eflboti  t^  the  fMt  that  he  takee  the 
note  or  other  pereonal  eeoerity  of  the  Tindee  for  the  money;  bnt  ia 
waiTod  by  the  takhig  of  a  diatinot  and  independent  eeoniity,  milem  thire 
ia  at  the  time  an  ezpreeo  agreement  for  ita  retention.    Id, 

16b  DlFTIHOMOH  BHl'WBBIi  LiBH  OF  VbHDOB  AVTBE  ABtOLinB  OOHTBTAHC^ 

and  lien  of  Tender  when  oontraot  ol  aale  ia  oneieonted,  stated.  Id. 
14  AoruAL  Enomnr  n  NaoMaABT  to  OoHannm  Dawmam  to  Aorm 
FOB  PuBOBASB  Fbiob  OF  Lahs^  on  the  ground  ol  fuhne  ol  ooneidem'  . 
tion  from  a  defect  in  title,  where  a  deed  baa  been  giTon,  and  the  par> 
ohaeer  haa  entered  into  pomearion;  althoagh  an  efiolioB  ia  not  Bioamai| 
where  there  baa  been  no  oonT^yanoe.  The  grantee^  who  ia  not  Ofiote^ 
bnt  remaba  in  nndiitnrbed  pomeeiion,  mnat  rely  en  hie 
oept  in  oaee  ol  fraud.    Timm§  y.  Shammrn^  632. 
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WAQXB8. 

1.  WjflB  TEAT  KinjiOAP  WILL  voT  BB  OoMPLKXD  wimir  Qimr  T^MB 
n  Valid  al  oommon  law,  and  not  prohibcted  1^  tlie  Uwa  ai  XDinoii  ■■ 
haTJng  aa  immoralt  Indaont^  cr  fll^gal  tendenoj.    Bflodte  t.  /Meti^  2S1. 

&  SfnuDiOB  THAT  Waoie  WAS  PvBuo  Talk  ahd  Ihiluxvobd  Submbif- 
xiOB  to  nSbnmd  stock  Is  not  sdmiisiWo  in  an  aotkn  on  a  wigsr  thai  a 
rallioad  will  bo  bonq^loted  within  a  certain  time.    Id, 

WABXHOUSEMEN. 
WITH  Wbom  CoioiOH  Oarbibb  BfOBBs  GooDS  maj  rotaJB 
I  d  the  same^  wbrnt,  so  instroctod  by  the  canisr,  ontil  "back 
ahaigS8''tiMrccnaiopaid.    Aldm  v.  Carver^  4S0. 
Sco  Railboai)6».4. 

WATEBOOUBSES. 
L  BiTHB  n  Public  Hwhwat  bt  Law  of  Madtb^  thovok  hot  Katioablb 
Stbbaii,  if  it  is  of  soffidsnt  capacity  to  float  loga»  rafts»  eta    OerriBk  t. 

%  PBBaoB  Who  Obsxboots  8tbba]i  Which  is  bt  Law  Public  Hiohwat» 
by  casting  ^tlierein  waste  material,  filth,  or  trash,  or  by  depositing  ma- 
terial of  any  description,  except  as  connected  with  the  reasonable  nse  el 
■nehJBtream  as  a  hij^way,  or  1^  direct  anthcrity  of  law,  does  so  at  his 
own  periL  It  is  a  pnUic  nwiianoe,  for  which  he  would  be  liable  to  an 
indictment  and  to  an  action  at  law  by  any  indiTidnal  who  shoold  be 
spedsUy  damaged  thereby.    Id, 

I.  Mill-owubb  Who  Cabis  Slabs,  EDonraa,  ob  Othbb  Wabtb  of  bib 
Mill  into  Rivbb  to  be  floated  away  by  the  stream,  whereby  narigatioa 
is  obstmcted,  or  the  rights  of  private  individnals  infringed,  is-liable  to 
an  acticn  for  damages  by  a  person  qpedally  damaged.    Id, 

4.  Tbmpobabt  OBSTBUCTioir  OF  Pobtioh  of  Stbbam  as  Ibgidbbt  to  BaiHT 
OF  NAVioATioy,  while  preparing  materials  for  transportation  or  securing 
them  at  the  termination  of  their  transit^  is  no  TiolaticQ  d  law.  In  this 
reject  pnUic  streams  are  goremed  by  the  same  general  rales  d  law 
as  are  hi^ways  i^on  land.    Id, 

L  Tbmpobabt  Skbbb  ob  Guidb  Booms,  though  OBSTBuonoNs  to  Natioa* 
TUUf,  MAT  BB  UsBD^  ss  incident  to  the  reasonable  nse  of  a  river  for  Fan- 
ning and  secnring  logs,  for  the  poipose  of  directing  the  logi  or  lumber 
into  ptcper  places  in  which  to  detain  them  for  nse;  bat  the  stream  may 
Bol  be  psnnanantly  obstructed  and  converted  into  permanent  places  of 
deposit  for  logi  by  the  constractum  of  piers  and  booms.    Id, 

C  Btbbt  Pbbsob  hab  Equal  Biobt  to  Rbasonablb  Usb  of  Nayioablb 
BiVBBB  or  pablie  streams  as  public  hi^^ways.    Davk  v.  IFiafloiff,  673. 

7*  What  CcnranruTBi  Bbasqbablb  Usb  of  Natioablb  8ibbam  ab  High* 
'WAT  dspsodsi^oncircnmstancsscleadi  particular  case;  and  no  poaitivB 
rale  d  law  can  be  laid  down  to  define  and  regulate  such  use  with  entire 
preoision;  but  regard  mnst  be  had  to  the  subject-matter  d  the  use^  the 
oeoasion  and  maimer  d  its  implication,  its  object^  extent^  necessity,  and 
duration,  and  tlia  established  usage  d  the  counticy.  The  siae  d  the 
sli'sam,  also^  the  fall  d  water,  its  Tclunfee^  veloeitgr,  and  prospective  riee 
crlall,aratoUoon8idsred.    Id. 

H  OvB  Wao  or  Usuro  Sibbam  ab  Hiohwat,  aad  in  the  eserolse  d  ordi* 
BBiy  oara  asoeasarily  and  Baavoidafaly  impedes  or  i 
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porarfly,  doae  nol  liiereby  beoone  %  wroog-doer,  hli  me^  are  aoi  fll^fd» 
and  h«  onatei  no  noiniioe  for  which  an  action  can  ba  maintainad. 
ItL 
Qummoa  ov  Riahonabt.i  Un  of  Rivbb  as  Highway  by  defendant 
baring  beany  by  the  conaent  of  both  parties,  sabmitted  to  the  jury  in  an 
action  tat  damagea  aocming  from  an  obatmction  of  the  rtrer  by  a  boom, 
whereby  plaintiff'*  logi  were  detained,  this  waa  a  wahrer  by  tiia  partiaa 
of  their  right  to  azoept  to  the  instmctiana  of  the  ooort  npon  the  anb* 
Jeot    Id. 

WATBB& 
SaaBiPAmzAH 


WILL& 

L  Tmnssnm  or  Vjmcurjarwm  Will  icubt  Baqumr 

Snini  OiE  WoBM^  10  Bbab  Wmriaa  that  snch  la  his  wHl,  in 
render  it  Talid  nnder  the  Illinoia  statatee.    AmeU  ▼.  ArmM,  2Sn. 

ft  I>M!Bni  or  Pbobitb  Ooukt  Amormro  Wnx  to  Pbobact  n  Fdial  avd 
CoHOLxrBiya  aa  to  ralidity  thereof  if  not  rerersed  by  the  appeHafee  eoorti 
and  is  not  liable  to  be  Taoated  or  qnesticned  by  any  other  coui^  either 
incidentally  or  by  any  direct  proneeHing  for  the  porpoae  of  frnpeaching  it. 
BtaU  ▼.  MeCn^im.  lia 

i.  Will  Atooitbd  to  Pbobatb  icubt  n  Bsooghizid  Ain>  AnmmD  in 
all  ooorts  to  be  Talid  so  long  aa  the  probate  standa.    Id. 

1  Oousn  OF  Ghakgibt  dt  BiraLAin>  hayb  No  Powm  10  Dstbuiikb 
Vauditt  of  Will  oI  either  real  cr  peracnal  property.  Their  compre- 
hensive jnrisdiction  to  sat  aside  other  fraudulent  instnunants  does  not 
extend  to  wills  obtained  by  frand.    Id. 

f.  Erolhh  OoiTKTi  OF  Chakoeet  hayb  D«pmvMi>  Vaxom  ow  BnrxiiT  of 
FBAUiWLMirT  Will  in  soma  eases,  by  decreeing  that  sodi  partiea  dial] 
hold  the  proper^  nnder  the  will  in  tmat  for  the  partiaa  who  would  hare 
been  entitled  to  it  if  sndi  will  had  not  besn  probatedi  b«t  th^  have  in 
in  aU  sndi  casea  diaolaimed  any  power  to  set  aside  the  win  cr  tha  probata. 
Id. 

t  PbIHOOIJW  EtOAMUMHED  IV  EHOLAND  AFTLT  TO  Ain>  GofTBor  Oaoi 
ariamg  nnder  probata  law  d  this  ooontry.    Id. 

7.  Dickie  Amnmiio  Wnx  to  Pbobati  oahot  h  Rivuwid  01  ter 
Aanw  IT  OoiUBTOFGHAjrciKTcnthegroimdtliailthewillwaaolitBiBad 
1^  fraody  cr  on  any  other  groond.    Id. 

i.  RiAflov  nuT  DiGm  AsmrmsQ  Wnx  10  Pikviati  n  Ooanumrrm  ab 
TO  YALnnrr  of  Wnx  npcn  aU  persons  and  aU  oonrls  is,  tfia*  the 
probating  d  ft  win  is  not  a  proceeding  to  decide  ft  oonlsat  between  parties^ 
bet  a  prooeeding  IntwN,  to  determine  the  character  and  Talidi^  d  an 
inatnunent  ailwting  the  title  to  property,  and  which  it  is  neoeasaiy  lor 
the  repoaa  d  society  shoold  be  definitely  settled  by  one  Jvdgmenl    Id. 

ii  Daioh  of  Houkho  Dmbii  Anmnnro  Wnx  to  PIkviati  Fhal  aip 
CooroLimnn  is  obriated  by  the  ri^^t  d  appeal  to  tha  saprmna  oonrt  aad 
the  atatntcry  provisicna  permitting  tha  ccnteat  d  the  daorea  cr  d  tha 
validity  d  tha  wiU  at  any  time  within  one  year,  and  seooriqg  the  rigliAi 
d  persona  nnder  dlsabnitias.    Id. 

§m  Downi  Sraxm  of  DioiDiiTi;  OvAisiAir  aib  Waio^  4^  9^  UKi  Ii« 
JUJNinuii,  2|  Seatutb  of  LnoTATioiii^  &. 
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»  to  torttfy  ooMtfiiiai  hi*  M*i  m  agMt  ol  Ite  oor- 
tottM  gMMval  ralA,  aolir  MttM  oimiiWn  of 
raM  to  be  oanflmtd  to  kaeptn  And  dapoii- 
Blm  ▼.  ITater  and  Mmmg  Co,^  1S8. 
09  iMraACBMBiT,  wHoMs  wiU  Bol  be  Allowed  to  stoto  Im 
genend  tonM  «^t  he  bed  beeo  intbnetoly  eoquintod  wilb  Ihe  peity  for 
A  — mber  el  jeer%  ead  bed  nerer  heerd  him  attar  a  declMnHcn  prared 
by  aaotlMr  witoew.  Ltumm  ▼•  Jitdbb  ^ 
t»  WraraH  LrnsMWASBD  /«  to  Poniinw  ot  PiornKn  Allmhd  «o  katb 
■mr  Wwwovui£T  TAnv,  wilh  a  view  to  show  prime  /hem  of«nMnhip» 
may  he  eeked  ea  mbm  ■TMiilMtiwi  whether  he  kaew  who  owaed  the 
fNpvtyi  Wl  the  flefMU  el  the  ooort  to  aUofw  the  qoeeHoft  le  Bot  gieand 
ten<a«a,wh«o  theeewtoAMdtopemitaieoeUel  the  ■lleiw  by 

Ihk  oo«ne  le  a  Mfttar  wtthto  the  eeand 
teltheeeul    DMf  t.  Sbnma^  4fll 

» ?•  1S|  JVBT  AB»  J  VMMI  WSUUk  t 
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NOTES 

ON  THE 

AMEKICAN  DECISIONS 

OASES  IN  81  AM.  DEC. 


81  AM.  DEC.   49,  liAWSON  v.  HICKS,   38  AliA.   270. 
When  statements  in  Judicial  proceeding  are  privileged. 

Cited  in  Nissen  v.  Cramer,  104  N.  C.  674,  6  L.R.A.  780,  10  S.  E.  676,  holding 
words  spoken  by  party  to  action  during  course  of  trial,  relevant  and  pertinent  to 
issue,  privileged,  however  defamatory;  Stewart  v.  Hall,  83  Ky.  375,  holding 
that  works  spoken  in  judicial  proceeding  by  party  witness  or  counsel  are  prima 
facie  privileged;  Myers  v.  Hodges,  53  Fla.  197,  44  So.  357,  holding  words  pub- 
lished in  course  of  judicial  proceeding,  by  parties  witness  or  counsel,  relevant 
and  pertinent  to  issue,  privileged,  however  false  or  malicious;  Johnson  v.  Brown, 
13  W.  Va.  71,  holding  that  to  entitle  pleading  to  be  regarded  as  absolutely  privi- 
leged publication  it  must  be  pertinent;  Jones  v.  Brownlee,  161  Mo.  258,  53 
L.R.A.  445,  61  S.  W.  795,  holding  that  answers  of  witness,  relevant  to  issue, 
whether  true  or  false,  are  privileged  communications  for  which  libel  action  can- 
not be  maintained. 

Cited  in  reference  notes  in  123  A.  S.  R.  633,  636,  on  privileged  nature  of  rele- 
vant statements  in  course  of  judicial  proceedings;  123  A.  S.  R.  636,  on  liability 
for  irrelevancy  as  libel  or  slander  in  course  of  judicial  proceedings;  13  A.  S.  R. 
839,  on  proceedings  in  court  of  justice  as  privileged  in  libel  cases;  123  A.  S.  R. 
641,  on  question  of  malice  in  libel  or  slander  in  course  of  judicial  proceedings. 

Cited  in  notes  in  6  A.  S.  R.  825,  on  words  used  in  course  of  trial  in  absence 
of  malice  not  constituting  slander;  22  L.R.A.  650,  on  libel  by  defamatory 
words  in  pleading. 

Burden   of   proving   that   privileged    com  mnn  I  cat  ion    was   malicious. 

Cited  in  Henry  v.  Mobery,  6  Ind.  App.  490,  33  N.  E.  981,  holding  burden  of 
proof  upon  complainant  that  privileged  communication  was  malicious. 

Cited  in  reference  notes  in  90  A.  D.  251,  as  to  proof  of  malice  where  libelous 
communication  is  privileged;  88  A.  D.  639.  on  need  of  proving  malice  in  privi- 
leged communications. 
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Burden  of  showing  probable  cause  for  priTileged  communication. 

Cited  in  note  in  3  L.R.A.(N.S.)   697,  on  burden  of  showing  good  faith  and 
probable  cause  for  alleged  pririleged  communications. 
Presumption  of  malice  in  slander. 

Cited  in  reference  note  in  88  A.  D.  639,  on  implication  of  malice  from  speecb 
of  slanderous  words. 
Non-prejudicial  error  as  ground  for  rcTersal. 

Cited  in  Hays  v.  Myrick,  47  Ala.  336;  Steadman  v.  Steadman,  41  Ala.  473, — 
holding  that  judgment  will  not  be  reversed  for  error  not  prejudicial  to  com- 
plaining  party. 
Rebuttal  evidence  to  sustain  credibility  of  witness. 

Cited  in  note  in  82  A.  6.  R.  68,  on  rebuttal  evidence  to  sustain  credibility  of 
witness. 

81   AM.   DEC.   56,  FOSTER  v.  KENNEDY,   88   AIiA.   350. 
Measure   of   damages    for    fraudulent   concealment   on   compromise    of 
debt. 

Cited  in  Grabenheimer  v.  Blum,  63  Tex.  369;  Walsh  v.  Sisson,  49  Mich.  423, 
13  N.  W.  802, — holding  that  measure  of  damages  of  creditor  who  retains  amount 
received  under  compromise  is  amount  he  would  have  received  except  for  fraud- 
ulent concealment. 
Measure  of  damages  for  false  representations. 

Cited  in  reference  notes  in  80  A.  D.  184,  on  measure  of  damages  in  deceit 
for  false  representations;  123  A.  S.  R.  790,  on  measure  of  damages  for  fraud- 
ulent representations  relating  to  quantity  or  boundaries  of  real  estate,  inducing 
contract  for  its  sale;  97  A.  D.  746,  on  measure  of  damages  for  false  representa- 
tions on  part  of  vendor  of  land. 
Rigtit  of  action  for  false  representations. 

Cited  in  Einstein  v.  Marshall,  58  Ala.  153,  25  A.  R.  729,  holding  that  action 
for  damages  lies  against  one  knowingly  or  recklessly  making  false  representa- 
tions, on  faith  of  which  merchant  sells  on  credit  and  loses. 

Cited  in  reference  note  in  42  A.  S.  R.  447,  on  actions  for  misrepresentations 
in  sale  of  land. 

Disapproved  in  Boddy  v.  Henry,  113  Iowa,  462,  53  L.R.A.  769,  85  N.  W.  771, 
holding  action  can  be  nustained  only  upon  proof  that  representations  made  were 
false  and  fraudulent  within  knowledge  of  party  making  them. 
What  constitutes  fraud. 

Cited  in  Judd  v.  Walker,  114  Mo.  App.  128,  89  N.  W.  558,  holding  that  vendor's 
false  statements,  positively  as  of  own  knowledge,  regarding  number  of  acres  in 
tract  about  to  be  sold  by  acre,  constitute  fraud;  McGhee  v.  Bell,  170  Mo.  121, 
59  L.R.A.  701,  70  S.  W.  493  (dissenting  opinion),  to  point  that  statements 
made  by  person  positively  as  of  his  own  knowledge,  are  statements  of  fact  and 
constitute  fraud. 

Cited  in  reference  notes  in  94  A.  D.  296,  as  to  what  constitutes  misrepresenta- 
tion ;  90  A.  D.  243,  as  to  what  constitutes  fraudulent  representation  by  vendor  of 
land;  90  A.  D.  425,  on  suppression  and  concealment  of  material  facts  as  render- 
ing sale  fraudulent;  90  A.  D.  426,  on  misrepresentation  by  vendor  as  fraud 
vitiating  sale;  90  A.  D.  427,  on  vendor's  liability  for  false  representations  as 
dependent  on  his  knowledge  of  their  falsity;  90  A.  D.  428,  on  bona  fide  estimate 
of  value  as  misrepresentation  vitiating  sale. 
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Misrepresentations  as  question  of  fact. 

Cited  in  Bank  of  Spearfish  ▼.  Graham,  16  S.  D.  40,  91  N.  W.  340,  holding  ques- 
tion for  jury  to  determine  whether  statements,  inducing  one  to  act,  were  mere 
expressions  of  opinion  or  averments  of  material  facts. 

Cited  in  notes  in  35  KR.A.  441,  on  question  for  jury  as  to  whether  statement 
is  expression  of  fact  or  of  opinion;  90  A.  D.  431,  as  to  whether  expression  used 
in  making  sale  is  opinion  or  fact,  as  question  for  jury. 

81  AM.  DEC.  59,  WATKINS  v.  MARTIN,  24  ARK.  14. 
When  right  to  appeal  waived. 

Cited  in  Bolen  v.  Cumby,  63  Ark.  514,  14  S.  W.  926,  holding  right  to  appeal 
waived  by  acceptance  of  benefit  under  judgment,  inconsistent  with  appeal;  Guar- 
anty Sav.  Bank  v.  Butler,  56  Kan.  267,  43  Pac.  229,  holding  that  party  who  ac- 
cepts principal  benefits  of  litigation  cannot  escape  from  its  burdens  by  review 
in  higher  court. 

81  AM.  DGC.  60,  MART  v.  STATE,  24  ARK.  44. 
What  constitutes  arson  or  attempt  to  commit  arson. 

Cited  in  Lipschitz  v.  People,  25  Colo.  261,  53  Pac.  1111,  holding  that  under 
statute  arson  is  crime  against  property  rights  as  well  as  against  habitation; 
State  V.  Fry,  98  Tenn.  323,  39  S.  W.  231,  to  point  that  by  statute  burning  of 
barns  containing  hay  and  corn  etc.,  constitutes  arson. 

Cited  in  reference  notes  in  94  A.  8.  R.  789,  on  what  constitutes  arson;  54 
A.  S.  R.  361,  on  burning  one's  own  house  as  arson ;  3  A.  8.  R.  690,  on  burning  of 
what  property  constitutes  arson. 

Cited  in  notes  in  101  A.  S.  R.  22,  23,  on  what  constitutes  arson;  4  L.R.A. 
(N.8.)  417,  on  what  constitutes  attempt  to  commit  arson;  55  A.  S.  R.  813,  on 
arson  in  burning  one's  own  house. 
Sufficiency  of  indictment  —  For  arson. 

Cited  in  State  v.  Snellgrove,  71  Ark.  101,  71  S.  W.  266,  holding  indictment 
a]le<png  that  one  at  time  and  place  named  did  feloniously  wilfully  and  ma- 
liciously set  fire  to  and  bum  house  of  another,  sufficient;  State  v.  Hall,  93  N.  C. 
571,  holding  indictment  charging  one  with  unlawfully  setting  fire  to  fodder, 
without  charging  that  he  burned  it,  fatally  defective. 

Cited  in  reference  notes  in  8  A.  S.  R.  430,  on  sufficiency  of  indictment  for 
arson;  54  A.  8.  R.  361,  on  allegations  of  ownership  in  indictment  for  arson. 

—  For  murder. 

Cited  in  note  in  3  A.  8.  R.  279,  on  sufficiency  of  indictmient  for  murder. 

—  For  larceny. 

Cited  in  reference  note  in  94  A.  D.  259,  on  necessary  allegations  in  indict- 
ment for  larceny. 

Proof  of  arson. 

Cited  in  reference  note  in  41  A.  8.  R.  355,  on  proof  of  arson. 

81  AM.  DEC.  77,  PEOPIiB  ▼.  TINDER,   19  CAIi.  589. 

Right  to  ball. 

Cited  in  People  v.  Perry,  8  Abb.  Pr.  N.  8.  27,  holding  that  it  was  proper  case 
for  exercising  power  to  admit  bail,  where  prisoner  had  been  twice  tried,  and 
on  both  occasions  jury  were  unable  to  agree  on  verdict. 
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Cited  in  reference  notes  in  17  A.  S.  R.  574,  on  accused's  right  to  bail;  70  A. 
8.  R.  742,  on  indictment  as  proof  of  guilt  on  application  for  baiL 
Cited  in  note  in  8  £.  R.  C.  110,  on  right  to  bail. 

—  As  matter  of  risrbt. 

Cited  in  State  v.  Crocker,  6  Wyo.  385,  40  Pac.  081,  to  point  that  bail  is  given 
as  matter  of  right  in  those  cases  where  it  is  allowable;  State  ex  reL  Vickers,  47 
La.  Ann.  662,  17  So.  296,  holding  accused  indicted  for  murder  not  entitled  to 
bail  as  matter  of  right  after  mistrial. 

Distinguished  in  Ex  parte  Brown,  68  Cal.  176,  8  Pac  829,  holding  defendant 
not  entitled  to  bail  as  matter  of  right  after  conviction,  pending  appeal. 

—  On  Indictment  for  capital  offense. 

Cited  in  State  ex  rel.  Mollineaux  v.  Madison  County  Ct.  136  Mo.  323,  37  8.  W. 
1126;  Ex  parte  Smith,  23  Tex.  App.  100,  5  S.  W.  99;  Ex  parte  Eastham,  43  W. 
Va.  637,  27  S.  E.  896;  State  ex  rel.  Hunter  ▼.  Brewster,  35  La.  Ann.  605, — 
holding  accused  under  indictment  for  murder  not  entitled  to  bail  in  absence  of 
evidence  removing  presumption  that  proof  of  guilt  is  evident  or  presumption 
gieat;  State  ex  rel.  West  v.  Collins,  10  N.  D.  464,  88  N.  W.  88,  holding  accused 
held  for  murder  not  entitled  to  bail  before  indictment  in  absence  of  evidence 
removing  presumption  that  proof  of  guilt  is  evident  or  presumption  great; 
Ex  parte  England,  23  Tex.  App.  90,  3  S.  W.  714,  granting  bail  to  accused  under 
indictment  for  murder  after  mistrial  and  upon  evidence  disclosed;  Ex  parte 
Goans,  99  Mo.  193,  17  Am.  St.  Rep.  571,  12  S.  W.  635,  granting  bail  to  accused 
under  indictment  for  murder  after  mistrial  and  in  view  of  circumstances 
tending  to  overthrow  presumption  of  guilt;  Ex  parte  Dusenberry,  97  Mo.  504, 
11  S.  W.  217,  holding  aocused  under  indictment  of  rape  being  capital  offense 
not  entitled  to  bail  in  absence  of  evidence  removing  presumption  that  proof  is 
evident  or  presumption  great. 

Cited  in  note  in  10  L.R.A.  847,  on  recognizances  in  capital  cases. 
Conclusiveness  of  indictment  as  to  grade  of  offense  on  application  for 
bail. 

Disapproved  in  Ex  parte  Finlen,  20  Nev.  141,  18  Pac.  827,  holding  indictment 
not  conclusive  of  grade  of  offense  in  application  for  bail  of  accused  indicted 
for  murder. 

Presumption  of  guilt.  * 

Citotl  ill  Re  Losasso,  16  Colo.  163,  10  L.R.A.  847,  24  Pac.  1080,  to  point  that 
after  indictment  for  capital  felony  presumption  of  guilt  is  so  strong  as  to  be 
conclusive  against  admission  to  bail. 
Presumption  of  innocence  in  tiabeas  (M)rpns  proceeding. 

Cited  in  note  in  22  L.R.A.  678,  679,  on  presumption  of  innocence  in  habeas 
corpus  proceedings. 

Presumption  as  to  truth  of  indictment. 

Cited  in  Brown  v.  State,  147  Ind.  28,  46  N.  E.  34,  holding  that  in  application 
to  be  let  to  bail  by  party  under  indictment  for  murder  indictment  returned  by 
grand  jury  stands  with  all  presumptions  in  favor  of  its  truth  until   its  force 
is  broken  by  showing  that  grand  jury  acted  upon  insufficient  evidence. 
Consideration  of  sufficiency  of  evidnece  to  warrant  indictment. 

Cited  in  Re  Kennedy,  144  Cal.  634,  67  L.R.A.  406,  103  Am.  St.  Rep.  117, 
78   Pac.   34,   1   A.  &   E.   Ann.   Cas.   840,   holding   sufficiency   of   evidence   taken 
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before  grand  jury  to  warrant  indictment  not  proper  subject  of  inquiry  on  ha- 
beas corpus. 

81  AM.  DGC.  90,  LOGAN  v.  DRISCOIiL,   19  CAIi.  62^3. 
Risrht  to  use  of  one's  own  property. 

Cited  in  Mountain  Copper  Co.  v.  United  States,  73  C.  C.  A.  621,  142  Fed.  625, 
to  point  that  in  suit  to  abate  nuisance  against  corporation  operating  mines  to 
destruction  of  neighbor's  property  it  cannot  claim  immunity  on  ground  that  it 
is  engaged  in  profitable  business  which  is  beneficial  to  community  at  large; 
Hobbs  V.  Amador  &  S.  Canal  Co.  66  Cal.  161,  4  Pac.  1147,  holding  that  it  is 
unlawful  for  owner  of  mining  claim  to  work  and  use  it  so  as  either  directly  or 
indirectly,  to  cover  land  of  his  neighbor  with  mining  debris,  sand  and  gravel, 
and  such  acts  will  be  restrained  by  injunction. 
Injury  tending  to  destruction  of  property  as  irreparable  Injury. 

Cited  in  note  in  1  A.  S.  R.  376,  on  injury  tending  to  destruction  of  estate 
as  irreparable  inury. 

Right  to  pollute  stream  in  earing  for  tailings. 

Cited  in  note  in  24  L.R.A.  64,  on  right  to  pollute  stream  in  caring  for  tailings, 

SI  AM.  DEC.  91,  MAHONE  v.  MAHONE,  19  CAL.  626. 
Hat>itual  intemperance  as  ground  for  divorce. 

C  ited  in  Dennis  v.  Dennis,  68  Conn.  186,  67  A.  S.  R.  95,  34  L.RA.  449,  36 
Atl.  34,  to  point  that  fixed  habit  of  drinking  to  excess,  to  such  degree  as  to  dis- 
qualify person  from  attending  to  his  business  during  principal  portion  of  time 
usually  devoted  to  business,  is  such  habitual  intemperance  as  is  made  ground 
of  divorce;  Wheeler  v.  Wheeler,  53  Iowa,  511,  36  A.  R.  240,  5  N.  W.  689,  as 
to  extent  to  which  intoxication  must  have  become  habitual,  to  constitute  founda- 
tion for  action  for  divorce;  Anonymous,  17  Abb.  N.  C.  231,  holding  drunkenness 
by  itself  insufiicient  to  entitle  party  to  divorce  upon  ground  of  cruel  and  in- 
human treatment. 

Cited  in  reference  notes  in  29  A.  S.  R.  618,  on  habitual  drunkenness  as  ground 
for  divorce;  57  A.  S.  R.  101,  on  habitual  intemperance  as  a  ground  for  divorce. 

Cited  in  notes  in  6  L.R.A.  548,  on  habitual  drunkenness  as  ground  for  divorce; 
34  L.R.A.  461,  on  decree  of  drunkenness  authorizing  divorce. 

What  constitutes  habitual  drunkenness. 

Cited  in  Richards  v.  Richards,  19  111.  App.  465,  holding  that  it  was  not  error 
to  refuse  instruction  to  eflfect  that  to  constitute  habitual  drunkenness  intem- 
perance must  be  such  as  to  disqualify  person  from  attending  to  business  during 
principal  portion  of  time  usually  devoted  to  business. 

Cited  in  reference  notes  in  24  A.  S.  R.  722,  on  definition  of  habitual  drunken- 
ness; 17  A.  S.  R.  319,  on  meaning  of  words  "habitual  drunkenness"  as  used  in 
divorce  statutes. 

Delliiing  intemperate  habits. 

Cited  in  note  in  38  A.  R.  616,  defining  "intemperate  habits." 

Cruel  treatment  as  ground  of  divorce. 

Cited  in  Cole  v.  Cole,  23  Iowa,  433,  holding  that  if  cruel  treatment  relied 
upon  by  complainant  for  divorce  involves  or  is  connected  by  natural  conse- 
quence with,  health,  it  amounts  to  legal  cruelty. 
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Cited  in  reference  note  in  07  A.  D.  186,  on  what  ie  cruelty  within  meaning 
of  law  of  divorce. 

81  AM.  DBC.  98,  SBIiDSaf  v.  CA8HMAN,  20  CAIj.  58. 
Exemplary  damages  generally. 

Cited  in  Eisenhart  v.  Ordean,  8  Cola  App.  162,  32  Pac.  495,  holding  that 
where  there  is  no  evidence  in  case  bringing  it  within  statute  allowing  exemplary 
damages  it  is  error  to  submit  question  to  jury. 

Cited  in  reference  notes  in  96  A.  D.  326,  on  grounds  for  exemplary  damages; 
10  A.  S.  R.  521,  as  to  when  exemplary  damages  are  recoverable. 
Damages  for  wrongful  seizure  under  process. 

Cited  in  reference  notes  in  43  A.  S.  R.  670,  on  damages  for  trespass  in  execu- 
tion of  writ;  7  A.  S.  R.  900,  on  measure  of  damages  for  wrongful  seizure  of 
goods  on  execution. 

Cited  in  notes  in  52  L.R.A.  57,  on  damages  for  seizure  under  wrongful  execu- 
tion or  other  process  as  affected  by  loss  of  profits;  27  A.  D.  689,  on  allowance 
of  exemplary  damages  for  maliciously   suing  out  or   levying  attachment,   dis- 
tress warrant,  etc. 
Measure  of  damages  in  action  for  conversion. 

Cited  in  Abbott  v.  76  Land  &  Water  Co.  103  Cal.  607,  37  Pac.  527,  holding 
plaintiff  entitled  to  compensation  for  actual  detriment  suffered  by  reason  of 
conversion,  and  he  cannot  recover  punitive  damages  therefor  in  action  for  eon- 
version  of  wheat. 

Effect  of  following  erroneoos  advice  of  reputable  coansel. 

Cited  in  United  States  v.  Homestake  Min.  Co.  54  C.  C.  A.  303,  117  Fed.  481, 
holding  that  one  who  honestly  follows  erroneous  advice  of  reputable  counsel 
upon  questions  of  legal  right  concerning  which  layman  would  hardly  have  actual 
knowledge  is  not  chargeable  with  bad  faith,  or  with  wilful  intent  to  commit 
wrongful  act,  because  counsel  was  mistaken  in  his  view  of  law. 

81  AM.  DEC.  96,  ZOTTMAN  v.  SAN  FRANCISCO,  20  CAL.  96. 
Power  of  municipal  corporation  as  limited  by  charter. 

Cited  in  McCoy  v.  Bryant,  53  Cal.  247,  holding  that  municipal  corporation 
can  only  act  in  cases  and  in  mode  prescribed  by  its  charter;  Keese  v.  Denver, 
10  Colo.  112,  16  Pac.  826;  Weaver  v.  Cannon  Sewer  Co.  18  Colo.  App.  242,  70 
Pac.  953;  Sauer  v.  Gillett,  20  Colo.  App.  365,  78  Pac.  1068;  CordiUa  v.  Pueblo, 
84  Colo.  293,  82  Pac.  594, — ^holding  that  when  mode  in  which  power  of  muni- 
fipal  bodies  on  any  Hubject  can  be  exercised  is  prescribed  by  charter,  mode  must 
be  followed;  Iowa  Railroad  Land  Co.  v.  Sac  County,  39  Iowa,  124,  holding  that 
where  power  is  conferred  upon  county  by  law,  and  manner  of  its  existence  is 
also  prescribed,  power  can  be  exercised  only  in  prescribed  mode;  Sadler  v.  Eureka 
County,  15  Nev.  39,  holding  that  county  must  act  in  mode  provided  for  it; 
Murphy  v.  Albina,  22  Or.  106,  29  A.  S'.  R.  578,  29  Pac.  353,  holding  that  act  of 
common  council  of  municipal  corporation  must  be  by  ordinance  or  resolution 
or  something  equivalent  thereto  in  order  to  be  binding  on  corporation;  Bank 
of  Columbia  v.  Portland,  41  Or.  1,  67  Pac.  1112,  to  point  that  where  power  ia 
granted  by  legislature,  and  mode  prescribed  for  exercise  thereof,  mode  becomes 
measure  of  power;  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn.  496,  71  S.  W.  815, 
to  point  that  provisions  of  charter  are  mandatory,  and  must  be  obeyed  by  city 
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and  its  agents;  Flagstaff  Silver  Min.  Co.  v.  Patrick,  2  Utah,  304;  Ferguson  v. 
Halsell,  47  Tex.  421, — ^to  point  that  corporation  must  act  in  mode  provided  for 
it;  Page  V.  Belvin,  88  Va.  985,  14  S.  E.  843,  holding  that  power  granted  to 
municipal  corporation  must  be  exercised  in  mode  prescribed. 

Cited  in  reference  notes  in  30  A.  S.  R.  226,  on  municipal  power  to  accomplish 
by  order  that  which  can  be  done  by  ordinance;  64  A.  S.  R.  359,  on  powers  of 
municipal  corporations;  36  A.  S.  R.  95,  on  invalidity  of  ultra  vires  acts  of  mu- 
nicipal corporation;  91  A.  D.  637,  on  necessity  for  compliance  with  corporate 
charter  provision  as  to  how  power  thereby  given  must  be  exercised. 

Cited  in  note  in  87  A.  D.  440,  on  powers  of  municipal  corporation. 

Distinguished  in  Edinburg  American  Land  &  Mortg.  Co.  v.  Mitchell,  1  S.  D. 
593,  48  N.  W.  131,  to  point  that  when  mode  in  which  power  of  municipal  bodies 
on  any  subject  can  be  exercised  is  prescribed  by  charter,  mode  must  be  followed. 

—  Power  to  contract  generally. 

Cited  in  Murphy  v.  Napa  County,  20  Cal.  497,  holding  county  not  bound  by 
contract  made  in  manner  other  than  prescribed  in  charter;  Frick  v.  Los  Angeles, 
115  Cal.  512,  47  Pac.  250,  holding  that  where  charter  provided  mode  in  which 
city  could  become  bound,  equity  will  not  decree  that  it  shall  be  bound  in  some 
other  way  in  favor  of  parties  who  have  suffered  no  detriment  except  conjectural 
loss  of  profits  they  might  have  made  by  performance  of  contract  if  it  had  be- 
come real  obligation  of  city;  Aurora  v.  West,  22  Ind.  88,  85  A.  D.  413,  hold- 
ing that  where  corporation  issues  commercial  paper,  not  apparently  within  scope 
of  its  powers,  such  paper  is  void  in  hands  of  bona  fide  holder;  Lebcher  v.  Custer 
County,  9  Mont.  315,  23  Pac.  713,  holding  contract  entered  into  by  county  with- 
out authority  of  law  void;  Nichols  v.  State,  11  Tex.  Civ.  App.  327,  32  S.  W.  452, 
holding  government  not  bound  on  contract  entered  into  and  exercised  in  manner 
other  than  prescribed  by  law;  Bryan  v.  Page,  51  Tex.  532,  32  A.  R.  637,  hold- 
ing that  city  cannot  be  boimd  by  implied  contract  where  charter  has  withlield 
authority  to  make  express  contract;  Arnott  v.  Spokane,  6  Wash.  442,  33  Pac. 
1063,  to  point  that  contract  made  in  manner  other  than  prescribed  in  charter  will 
not  bind  municipal  corporation;  Chippewa  Bridge  Co.  v.  Durand,  122  Wis.  85, 
106  A.  S.  R.  931,  99  N.  W.  603,  holding  city  not  bound  by  contract  for  work  let 
in  manner  other  than  prescribed  in  charter. 

Cited  in  reference  notes  in  73  A.  S.  R.  39,  on  recovery  on  contract  by  city 
council  in  disregard  of  city  charter;  26  A.*S.  R.  306,  on  effect  of  contract  by 
municipality  in  excess  of  its  powers;  26  A.  S.  R.  766,  on  liability  of  munici- 
palities on  implied  contracts. 

Distinguished  in  Bucroft  v.  Council  Bluffs,  63  Iowa,  646,  19  N.  W.  807,  to 
point  that  when  powers  of  municipal  corporation  are  defined  in  charter  or  stat- 
ute, persons  contracting  with  corporation  are  bound  to  know  extent  and  char- 
acter of  such  powers  and  therefore  deal  with  corporate  authorities  at  their 
peril. 

—  To  subscribe  for  corporate  stock. 

Cited  in  French  v.  Teschemaker,  24  Cal.  618,  holding  that  when  municipal  cor- 
poration is  given  power  to  subscribe  to  stock  of  private  corporation  by  legis- 
lative enactment,  subscription  must  be  made  in  mode  and  manner  and  upon  con- 
ditions prescribed  in  act. 

—  In  making  improvements. 

Cited  in  Nicolson  Pav.  Co.  v.  Painter,  35  Cal.  699,  holding  that  power  pos- 
sessed by  board  of  supervisors  in  matter  of  improvements  must  be  exercised  in 
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mode  prescribed  by  statute;  Fulton  v.  Lincoln,  9  Neb.  358,  2  N.  W.  724,  holding 
city  not  bound  by  contract  for  grading  street  unless  requirements  of  law  are 
complied  with;  Wadsworth  v.  Concord,  133  N.  C.  587,  45  S.  E.  948,  holding  that 
board  of  aldermen  cannot  contract  for  establishment  of  electric  light  system  with- 
out first  submitting  question  to  vote  of  people  of  town  where  statute  so  pro- 
vides; Higgins  V.  San  Diego,  118  Cal.  524,  45  Pac.  824,  holding  that  city  under 
general  power  to  contract  for  water  supply  for  itself  and  its  inhabitants,  could 
take  lease  of  water  company's  plant  for  year,  and  could  have  renewed  such  lease 
from  year  to  year;  Com.  ex  rel.  Lyon  v.  Ripple,  4  Kulp,  69,  holding  that  where 
mode  of  making  improvements  is  prescribed  by  statute,  mode  in  such  cases  con- 
stitutes measure  of  power;  Findley  v.  Hull,  13  Wash.  238,  43  Pac.  28,  holding 
that  grant  of  authority  in  municipal  charter  to  grade  streets  at  expense  of 
abutting  owners  is  in  absence  of  other  provisions  relating  to  subject,  limitation 
upon  power  of  city  authorities  and  exclusive  of  other  methods;  German-American 
Sav.  Bank  v.  Spokane,  17  Wash.  315,  38  L.R.A.  259,  49  Pac.  542,  holding  that 
where  there  is  no  power  in  municipality  to  construct  street  improvements  out 
of  general  fund  it  cannot  be  made  liable  for  failtire  to  provide  special  fund. 
^To   grant    franchise. 

Cited  in  Pacific  Electric  Co.  v.  Los  Angeles,  118  Fed.  746,  holding  that  pro- 
vision of  statute  authorizing  and  regulating  granting  of  franchises  by  munici- 
palities requires  act  to  be  strictly  followed  both  as  to  terms  on  which  franchise 
is  granted  and  time  and  manner  of  procedure. 
Right  to  amend  city  charter. 

Cited  in  Blanchard  v.  Hartwell,  131  Cal.  263,  63  Pac.  349,  holding  that  city 
charter  can  only  be  amended  once  in  two  years. 

Ratification  of  act. 

Cited  in  Larsen  v.  Tliuringia  American  Ins.  Co.  208  111.  166,  70  N.  E.  31,  hold- 
ing that  one  may  ratify  act  done  by  another  if  he  could  himself  have  done  same 
thing  in  first  instance;  Xeill  v.  Trans- Atlantic  Mortg.  Trust  Co.  89  Mo.  App. 
644,  holding  lien  of  void  tax  bill  for  sewer  not  enforceable  because  owner  uses 
sewer. 

Cited  in  reference  note  in  89  A.  D.  772,  on  curing  want  of  authority  to  take 
subscriptions  by  subsequent   ratification. 

—  By  municipal  authorities  i?enerally. 

Cited  in  Gibson  v.  Zimmerman.  27  Mo.  App.  90,  on  right  of  city  to  ratify 
act  of  making  improvement  without  passage  of  ordinance  so  as  to  give  con- 
tractor right  of  action;  Clarke  v.  L.von  County,  8  Nev.  181,  holding  that  having 
power  in  first  instance  to  employ  counsel,  county  commissioners  had  power  to 
ratify  unauthorized  act  of  district  attorney  in  employing  counsel  to  assist 
him;  Watterson  v.  Nashville,  lOG  Tenn  410,  61  S.  W.  782,  holding  contract  fur 
chanj?es  and  modifications  in  plans  and  specifications  of  public  works  or  build- 
ings, in  violation  of  prohibitions  of  ordinance,  not  susceptible  of  ratification  by 
corporation. 

Cited  in  reference  notes  in  36  A.  S.  R.  504.  on  ratification  by  municipality  of 
acta  of  agent;  50  A.  S.  R.  899,  on  ratification  by  municipal  corporation. 

—  As  equivalent  to  precedent  authority. 

Cited  in  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  88  Fed;  720,  holding  that 
ratification  is  equivalent  to  original  grant  of  power:  People  v.  Swift.  31  Cal. 
26.  holding  that  subsequent  ratification  by  municipal  officers,  within  their  powers 
and  according  to  method  of  contracting  pointed  out  in  charter,  binds  corpora- 
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tion  as  effectually  as  contract  in  advance  could  do;  Durango  v.  Pennington,  8 
Colo.  257,  7  Pac.  14,  holding  that  ratification  of  contract  not  ultra  vires  is  equiva- 
lent to  previous  authority  to  make  it,  and  operates  to  validate  it  from  time  of 
its  execution;  Wolfe  v.  Pearson,  114  N.  C.  621,  19  S.  E.  264,  holding  ratification 
by  city  equivalent  to  previous  authority;  West  v.  Chechalis,  12  Wash.  369,  50 
A.  S.  R.  896,  41  Pac.  171,  holding  subsequent  assent  equivalent  to  precedent  au- 
thority. 

Municipal  liability  on  ground  of  beneficial    use  of  property  or  labor. 

Cited  in  United  States  v.  Pacific  K.  Co.  120  U.  S.  227,  30  L.  ed.  634,  7  Sup. 
Ct.  Rep.  490,  holding  that  where  bridges  were  destroyed  by  contending  forces 
during  civil  war  their  subsequent  rebuilding  by  United  States  as  measure  of 
military  necessity  without  request  of,  or  any  contract  with  owner  of  railroad, 
imposes  no  liability  upon  such  owner;  Herzo  v.  San  Francisco,  33  Cal.  134,  lidd- 
ing that  if  officers  of  municipal  corporation  receive  into  its  treasury  money  ob- 
tained from  sale  of  property  of  city,  which  sale  is  void  for  want  of  power  in 
corporation  to  make  it,  purchaser  cannot  recover  money  back  from  city;  Sacra- 
mento County  V.  Southern  P.  Co.  127  Cal.  217,  59  Pac.  825,  holding  that  county 
paying  money  for  bridge  to  be  used  for  highway  purposes,  which  has  been  com- 
pleted, and  of  which  county  enjoys  benefit,  is  estopped  to  maintain  action  to 
recover  money,  if  contract,  under  which  it  was  paid,  though  legally  defective,  was 
not  immoral,  inequitable  or  unjust;  Contra  Costa  Water  Co.  v.  Breed,  139  Cal. 
432,  73  Pac.  189,  holding  that  where  city  council,  having  general  authority  to 
provide  for  furnishing  city  with  water,  received  and  retained  benefit  of  water 
Hupply,  city  is  liable  in  assumpsit  for  its  reasonable  value,  and  is  estopped  to 
deny  validity  of  claim,  on  ground  that  it  had  not  passed  lawful  ordinance  tliere- 
for;  Richard  v.  Warren  County,  31  Iowa,  381,  holding  that  acceptance  and  oc- 
.cupancy  of  public  building  by  county  will  not  enable  contractor  to  recover  from 
county  on  quantum  meruit  amount  in  excess  of  that  properly  authorized,  caused 
by  changes  and  extensions  of  original  plan;  McPherson  v.  Foster  Bros.  43  Iowa, 
48,  22  A.  R.  215,  holding  that  receipt  of  value  for  bonds  issued  in  excess  of  con- 
stitutional limit  do('S  not  create  debt  on  part  of  corporation;  Bosard  v.  Grand 
Forks,  13  N.  D.  587.  102  N.  W.  164,  holding  city  not  liable  on  implied  contract 
for  professional  services  of  attorney  in  advising  mayor  and  aldermen  on  ein- 
j)loyment  not  authorized  by  yea  and  nay  vote  of  common  council;  Cincinnati  v. 
Cameron,  33  Ohio  St.  336,  holding  that  where  contractor  does  work  for  municipal 
corporation,  fact  that  fund  provided  by  legislative  authority  has  been  expended, 
is  no  defense  to  contractor's  suit  for  payment;  Springfield  Mill.  Co.  v.  Lane 
County,  5  Or.  265,  holding  that  where  there  exist  legal  restrictions  which  dis- 
able  corporation  to  agree  in  express  terms  to  pay  money,  law  does  not  imply  any 
such  agreement  against  corporation,  though  it  has  received  benefit;  Noel  v.  San 
Antonio,  11  Tex.  Civ.  App.  580,  33  S.  W.  263,  holding  that  municipal  corpora- 
tion cannot  be  made  liable  on  ground  of  having  received  benefit  of  contract  mado 
by  ity  where  such  contract  is  violative  of  constitutional  provision;  State  v.  Pull- 
man, 23  Wash.  583,  83  A.  S.  R.  836,  03  Pac.  265,  holding  that  when  contract  of 
municipal  corporation  is  absolutely  ultra  vires,  fact  that  municipality  ban  re- 
ceived benefits  of  contract  affords  no  ground  for  estoppel  against,  its  dehying 
validity  of  contract:  Paul  v.  Seattle,  40  Wash.  294,  82  Pac.  601,  holding  that 
where  municipal  contract  is  not  executed  in  manner  required  by  charter,  no 
estoppel  arises  against  city  by  reason  of  fact  that  contract  had  been  fully  exe- 
cuted and  citv  has  received  benefits  thereof. 
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Kstoppel  as  applied  to  acts  of  mmilclpal  officers. 

Cited  in  Raisch  v.  San  Francisoo,  80  CaL  1,  22  Pac.  22,  holding  that  no  Toid 
act  of  municipal  officer,  done  without  authority  of  law,  can  be  cured  by  aid  of 
doctrine  of  estoppel. 
Retention  of  benefits  as  estoppel  to  deny  agent's  authority. 

Cited  in  George  v.  Nevada  C.  R.  Co.  22  Ner.  228,  38  Pac.  441,  holding  that 
before  retention  of  benefits  derived  from  unauthorized  act  of  agent  can  have 
effect  of  estoppel  to  deny  agent's  authority  by  reason  of  ratification,  it  must  ap- 
pear that  principal  was  in  position  to  either  accept  or  refuse  such  benefits  as 
he  deemed  best. 
Iiettlng  of  contracts  to  lowest  bidder. 

Cited  in  Worthington  ▼.  Boston,  41  Fed.  23,  holding  that  exchange  made  with- 
out advertising  for  bids  as  reqired  by  ordinance,  was  not  binding  on  city;  Inge 
V.  Board  of  Public  Works,  135  AU.  187,  93  A.  S.  R.  20,  33  So.  678,  ho'.Jing  that 
provision  in  municipal  charter  that  certain  contracts,  therein  provided  for,  shall 
be  let  to  lowest  responsible  bidder,  is  mandatory,  and  compliance  with  its  pro- 
visions is  essential  to  validity  of  such  contracts;  State  ex  rel.  Lambert  v.  Cbad, 
23  Mont.  131,  57  Pac.  1092,  holding  contract  with  county  void  Jor  want  of  com* 
pliance  with  law,  in  that  county  commissioners  disregarded  its  requirements  in 
failing  to  let  contract  to  lowest  bidder. 
Right  of  railway  company  to  operate  Its  street  railways  In  perpetuity 

Cited  in  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  716,  holding  on  right  of 
railway  company  to  operate  its  street  railways  in  perpetuity. 
Liability  of  railroad  company  upon  verbal  contract  executed  by  one  of 
parties. 

Distinguished  in  Pixloy  v.  Western  P.  R.  Co.  33  Cal.  183,  91  A.  D.  623,  holding 
railroad  company  liable  upon  verbal  contract  between  it  and  attorneys  at  law 
when  executed  by  one  of  parties  by  complete  performance. 
Delegation  of  powers  to  property  holders  as  affecting  validity  of  ordin- 
ance. 

Cited  in  Smith  v.  Duncan,  77  Ind.  92,  as  to  whether  there  was  such  delegation 
of  powers  to  committee  of  property  holders  as  could  affect  validity  of  ordin> 
anoe. 
Presumption  as  to  validity  of  contract  of  corporation. 

Cited  in  note  in  7  E.  R.  C.  372,  on  presumption  that  executed  contract  to 
which  corporation  is  party  is  within  its  powers. 

Distinguished  in  Brown  v.  Board  of  Education,  103  Cal.  531,  holding  that  con- 
tract by  corporation  which  is  not  upon  its  face  necessarily  beyond  scope  of  its 
authority,  will,  in  absence  of  proof,  be  presumed  to  be  valid. 
I^ltra  vires  contracts  of  corporations  generally. 

Cited  in  notes  in  6  L.R.A.  292,  on  doctrine  of  ultra  vires  as  applied  to  cor- 
poration contracts;  13  A.  D.  108,  on  estoppel  to  assert  that  contract  of  corpora- 
tion is  ultra  vires. 
Liability  of  corporation  on  contract  not  authorized  or  ratified. 

Cited  in  reference  note  in  86  A.  D.  354,  on  liability  of  corporation  on  eon- 
tract  not  formally  authorized  or  ratified  by  it. 
Mode  of  exercising  powers  conferred  by  statute. 

Cited  in  reference  note  in  56  A.  S.  R,  682,  on  mode  of  exercising  powers  con- 
ferred by  statute. 
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81  AM.  DEC.  108,  TOUCHARD  T.  CROW,  20  CAU.   150. 
Powers  of  deputy  officer  or  clerk. 

Cited  in  People  v.  Wheatley,  88  Cal.  114,  26  Pac.  95,  holding  that  it  is  not 
necessary  for  deputy  clerk,  before  whom  affidavits  are  sworn  to,  to  sign  his 
principal's  name  to  jurat;  Edminster  v.  Rathbun,  3  S.  D.  129,  52  N.  W.  263, 
holding  that  statutory  law  may  empower  deputy  to  discharge  official  duties  in 
his  own  name;  Ballard  y.  Orr,  105  Ga.  191,  31  S.  E.  554,  holding  that  deputy- 
clerk  of  superior  county  is  empowered  by  law  to  attest  deeds  and  other  written 
instruments  for  registration;  Re  Guerrero,  69  Cal.  88,  10  Pac.  261,  holding 
that  signature  to  certification  of  ordinance  by  clerk  in  name  of  office  duties  of 
which  he  discharges,  was  according  to  law. 
—  To  take  acknowledgment  or  affidavit. 

Cited  in  Muller  v.  Boggs,  25  Cal.  175,  holding  that  deputy  of  properly  au- 
thorized officer  has  power  in  name  of  principal  to  take,  and  certify  acknowl- 
edgments of  deeds;  Emmal  v.  Webb,  36  Cal.  197,  holding  that  deputy  county 
clerk  has  authority  to  take  acknowledgment  of  declaration  of  homestead;  Sum- 
mer V.  Mitchell,  29  Fla.  179,  30  A.  S.  R.  106,  14  L.R.A.  815,  10  So.  562,  hold- 
ing that  deputy  may  take  acknowledgment  in  his  own  name;  State  v.  Divine, 
6  Wash.  587,  34  Pac.  154,  holding  that  deputy  clerk  possesses  all  powers  of 
clerk  and  can  act  in  his  own  name  or  that  of  his  principal. 
Necessity  of  clerk  Indicating  office  In  Issuing  execution. 

Cited  in  Lewis  v.  Russell,  47  Fla.  184,  36  So.  166,  holding  that  failure  of 
clerk  of  circuit  court  to  add  words  "county  clerk"  after  his  signature  in  issuing 
execution  from  dounty  court  does  not  render  execution  absolutely  void. 

In  whose  name  deputy  should  act. 

Cited  in  notes  in  106  A.  S.  R.  828,  as  to  whose  name  deputy  should  act  in; 
106  A.  S.  R.  830,  as  to  when  deputy  may  act  in  his  own  name  alone;  19  L.R.A. 
181,  as  to  whose  name  acts  by  deputy  officers  should  be  performed  in. 
Sufficiency  of  acknowledgments. 

Cited  in  Hurst  v.  Leckie,  97  Va.  550,  75  A.  S.  R.  798,  34  S.  E.  464,  holding 
that  substantial  compliance  with  all  material  requirements  of  statute  as  to 
acknowledgment  of  deed  and  form  of  certificate  is  all  that  is  necessary;  Mid- 
dlecoff  V.  Hemstreet,  135  Cal.  173,  67  Pac.  768,  holding  that  where  certificate 
of  acknowledgment  is  taken  before  justice  of  peace  of  another  county,  it  must 
be  accompanied  by  certificate  of  county  clerk  of  that  county. 

Cited  in  reference  notes  in  30  A.  S.  R.  125,  on  deed  as  evidence  to  support 
acknowledgment;  20  A.  S.  R.  623,  on  reference  to  instrument  to  sustain  cer- 
tificate of  acknowledgment;  72  A.  S.  R.  927,  on  reference  to  attached  instrument 
in  support  of  acknowledgement;  16  A.  S.  R.  333,  on  mistakes  in  acknowledg- 
ments; 30  A.  S.  R.  126,  on  acknowledgment  by  deputy;  87  A.  S.  R.  783,  on 
upholding  certificates  of  acknowledgments. 

Cited  in  note  in  41  A.  D.  169,  170,  on  who  may  take  acknowledgments. 
Construction  of  language  In  certificate  of  acknowledgment. 

Cited  in  note  in  108  A.  S.  R.  530,  on  liberal  construction  of  language  in  cer- 
tificate of  acknowledgment. 

Construction  and  effect  of  deed. 

Cited  in  Packard  v.  Moss,  68  Cal.  123,  8  Pac.  818,  holding  deed  by  tenant 
in  common  and  wife,  purporting  to  convey  whole  property  and  which  describes 
property  and  recites  that  they  "grant,  bargain,  sell,  release,  remise  and  convey 
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to  party  named"  sufficient  to  convey  legal  title;  Ellison  v.  Torpin,  44  W.  Va. 
414,  30  S.  E.  183,  holding  deeds  which  grant,  bargain,  sell,  and  convey  all  their 
title  and  interest  in  and  to  certain  tract,  etc.,  not  mere  quitclaim. 

Cited  in  reference  note  in  1  A.  S.  R.  248,  on  title  passing  by  quitclaim  deed. 

Cited  in  note  in  37  L.  ed.  U.  S.  354,  on  construction  and  effect  of  quitclaim 
deeds. 
Rights  of  holder  of  patent  to  public  land. 

Cited  in  Hardy  v.  Johnson,  1  Wall.  371,  17  L.  ed.  502;  Hart  v.  Robertson, 
21  Cal.  346;  Mahoney  v.  Van  Winkle,  21  Cal.  552;  McDonald  v.  McCoy,  121 
Cal.  55,  53  Pac.  421, — to  point  that  patent  issued  to  confirmee  of  Mexican  grant 
takes  effect  by  relation  as  deed  of  United  States  at  date  of  presentation  of  pe- 
tition for  confirmation;  Callahan  v.  Davis,  90  Mo.  78,  2  S.  W.  216,  holding  that 
patent,  when  issued,  made  imperfect  title  perfect  legal  one. 

Cited  in  reference  note  in  85  A.  D.  367,  on  title  and  rights  of  purchaser  of 
public  lands. 
Right  of  tenant  in  common  to  maintain  ejectment. 

Cited  in  Le  Franc  v.  Richmond,  5  Sawy.  601,  Fed.  Cas.  No.  8,209,  holding  that 
one  tenant  in  common  can  recover  in  ejectment  entire  demanded  premises  as 
against  parties  in  possession  by  adverse  claim,  if  he  represent  better  title; 
Clark  V.  Lockwood,  21  Cal.  220,  holding  that  one  tenant  in  common  may  main- 
tain ejectment  against  all  persons  except  his  co-tenants  or  persons  holding  under 
them;  Simmons  v.  Spratt,  26  Fla.  449,  9  L.R.A.  343,  8  So.  123,  holding  that 
tenant  in  common  is  entitled  to  possession  of  entire  joint  premises  or  any  part 
of  them  as  against  stranger;  King  v.  Hyatt,  51  Kan.  504,  37  A.  S.  R.  304.  32 
Pac.  1105,  holding  that  where  owner  of  undivided  one-fourth  interest  in  tract 
of  land,  acting  solely  for  himself,  sues  to  recover  whole  tract  from  person  in 
possession  under  adverse  title,  he  can  only  recover  possession  of  his  own  share 
in  action  of  ejectment;  Crook  v.  Vandevoort,  13  Neb.  505,  14  N.  W.  470,  hold- 
ing that  one  tenant  in  common  of  undivided  realty  as  ag^iusl  mere  disseiicor  may 
recover  possession  of  premises;  Cushing  v.  Miller,  62  X.  H.  ."SIT,  to  point  thai 
in  ejectment  tenant  in  common  may  recover  entire  property  from  one  who 
shows  no  title;  Brown  v.  Warren,  16  Xev.  228,  holding  that  tenant  in  common 
may  maintain  ejectment  against  all  persons  but  his  cotenants  and  parties 
claiming  under  them;  Allen  v.  Higgins,  9  Wash.  446,  43  A.  S.  R.  847,  37  Pac. 
671,  holding  that  tenant  In  common  may  recover  possession  of  all  of  common 
land  in  action  of  ejectment  brought  against  stranger  to  common  title. 

Cited  in  reference  notes  in  98  A.  D.  363,  on  ejectment  by  one  cotenant;  90 
A.  D.  537,  on  right  of  tenant  in  common  to  recover  estate. 

Cited  in  notes  in  50  A.  S.  R.  842,  on  right  of  action  of  cotenant  to  recover 
real  property;  50  A.  S.  R.  839,  on  right  of  cotenant  to  possession. 
Bxtent  of  recovery  in  ejectment  by  tenants  in  common  against  stranger. 

Cited  in  note  in  6  L.R.A.  (N.S.)    712,  on  extent  of  recovery  in  ejectment  by 
tenants  in  common  against  stranger. 
Exceptions  available  on  appeal. 

Cited  in  Re  Page,  57  Cal.  238,  holding  that  mere  statement  in  bill  of  excep- 
tions, that  party  excepted  to  decision  of  court,  unaccompanied  by  objection  and 
grounds,  whether  law  or  fact,  upon  which  it  is  made,  does  not  constitute  excep- 
tion available  on  appeal;  Wilson  v.  Wilson,  64  Cal.  92,  27  Pac.  861,  holding  that 
opinion  of  trial  court  will  not  be  considered  on  appeal,  unless  preserved  in 
record   by  bill    of   exceptions;    Lamb   v.   Harbaugh,    105   Cal.   680,   89   Pac.   56, 
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holding  on  right  to  make  propositions  subject  of  exception  on  refusal  of  court 
to  entertain  them. 

81  AM.  DEC.   118,  STATE  v.  McGLYNX,  20  CAL.  233. 
Conclusiveness  of  Judgment. 

Cited  in  People  v.  Linda  Vista  Irrig.  Dist.  128  Cal.  477,  61  Pac.  86,  holding 
that  judgment  in  rem  binds  state. 

—  Of  decree  of  probate  court  generally. 

Cited  in  Medill  v.  Snyder,  71  Kaji.  590,  81  Pac.  216,  on  conclusiveness  of  de- 
cree of  probate  court;  Goldtree  v.  McAlister,  86  Cal.  93,  24  Pac.  801,  holding 
that  erroneous  decision  of  court  as  to  whether  will  had  been  duly  proved  and 
allowed  in  foreign  county  is  not  open  to  collateral  attack  in  action  of  ejectment 
in  which  probate  proceedings  had  in  this  state  upon  proof  of  such  foreign 
probate  are  introduced  in  evidence  to  show  title  under  will. 

Cited  in  notes  in  81  A.  S.  R.  561,  on  collateral  attack  on  right  of  acting 
administrator  for  fraud;  21  L.R.A.  682,  684,  686,  on  conclusiveness  of  probate 
court  decree  as  res  judicata. 

Disapproved  in  Bacon  v.  Bacon,  150  Cal.  477,  89  Pac.  317,  holding  that  decree 
of  distribution  of  estate  of  deceased  person  is  subject  to  review  in  equity  upon 
showing  that  it  was  procured  by  extrinsic  fraud  or  mistake. 

—  Decree  admitting  will  to  probate.   •  ^ 

Cited  as  leading  case  in  Bent  v.  Thompson,  5  N.  M.  408,  23  Pac.  234,  holding 
probate  of  will  in  manner  prescribed  by  statute  conclusive. 

Cited  in  Eldred  v.  Warner,  1  Ariz.  175,  25  Pac.  800,  to  point  that  decree  of 
probate  court,  admitting  will  to  probate,  is  linal  and  conclusive;  Re  Maxwell, 
74  Cal.  384,  16  Pac.  206,  holding  that  party  interested  in  testator's  estate  who 
was  under  no  disability  at  time  of  admission  of  will  to  probate  cannot  contest 
its  validity  in  proceedings,  for  settlement  of  estate,  after  expiration  of  one 
year  from  time  will  was  probated;  Curtis  v.  Underwood,  101  Cal.  661,  36  Pac, 
110,  holding  that  if  will  is  'admitted  to  probate,  and  no  appeal  is  taken  from 
order,  action  of  probate  court  becomes  final  and  conclusive  upon  parties:  Lang- 
don  V.  Blackburn,  109  Cal.  19,  41  Pac.  814,  holding  that  court  of  equity  has  no 
jurisdiction  to  avoid  will,  or  set  aside  probate  thereof,  on  ground  of  fraud, 
mistake,  or  forgery,  this  being  within  exclusive  jurisdiction  of  probate  court; 
Re  Davis,  151  Cal.  318,  121  A.  S.  R.  106,  86  Pac.  183,  on  right  to  set  aside,  for 
fraud,  in  suit  in  equity,  probate  of  will;  Tracy  v.  Muir,  151  Cal.  363,  121  A. 
S.  R.  117,  90  Pac.  832,  holding  decree  of  probate  court,  admitting  will  to  pro- 
bate, is  final  and  conclusive;  State  ex  rei.  Ruflf  v.  District  Court,  34  Mont.  96, 
115  A.  S.  R.  510,  6  L.R.A.(N.S.)  617,  85  Pac.  866,  7  A.  &  E.  Ann.  Cas.  418, 
holding  decree  admitting  will  to  probate,  until  set  aside,  conclusive  of  all  facts 
necessary  to  validity  of  will;  Loosemore  v.  Smith,  12  Neb.  343,  11  N.  W.  493, 
holding  order  of  county  court  admitting  will  to  probate  conclusive,  unless  by 
direct  proceeding,  by  appeal,  or  otherwise,  it  is  reversed;  Ward  v.  Logan  County, 
12  Okla.  267,  70  Pac.  378,  holding  decree  of  probate  court  establishing  will, 
conclusive;  Broderick's  Will,  21  Wall.  503,  22  L.  ed.  599;  Steele  v.  Renn,  50 
Tex.  467,  32  A.  R.  605, — holding  decree  of  probate  court  establishing  will, 
binding  upon  all  world  until  revoked  or  set  aside.  ■ 

Cited  in  reference  notes  in  94  A.  D.  194,  on  conclusiveness  of  decree  of  probate 
court  admitting  will  to  probate;  90  A.  D.  137,  on  setting  aside  in  equity  probate 
of  will  on  ground  of  fraud. 
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Cited  in  notes  in  90  A.  D.  136,  on  setting  aside  in  equity  probate  of  will  on 
ground  of  fraud;  75  A.  D.  722,  on  probate  and  administration  proceedings  and 
their  effect  as  res  judicata;  106  A.  S.  R.  643,  on  relief  in  equity  from  orders 
granting  probate  of  wills  and  letters  of  administration;  60  A.  D.  354,  on  con- 
clusiveness upon  other  courts  of  decree  granting,  revoking,  or  refusing  probate. 

—  Decree  refusing  probate. 

Cited  in  Barney  v.  Hayes,  11  Mont  99,  27  Pac  384,  holding  that  first  decree 
of  court  refusing  to  admit  will  to  probate  is  binding  upon  all  parties  until  it 
has  been  reversed. 

—  Grant  of  administration  of  living  person's  estate. 

Cited  in  Stevenson  v.  Superior  Ct.  62  Cal.  60,  holding  order  granting  motion 
to  vacate  and  annul  proceedings  proper  after  administration  had  been  granted 
upon  estate  of  living  person  supposed  to  be  deceased. 

Cited  in  note  in  47  A.  R.  466,  on  validity  of  administration  upon  estate  of 
living  person. 

Effect  of  probate. 

Cited  in  Kearney  v.  Kearney,  72  Cal.  591,  15  Pac.  769,  holding  that  probate 
of  will  establishes  its  status;  McNeil  v.  Mc  Neil,  78  Fed.  834,  to  point  that  pro- 
bates of  wills  are  exception  to  jurisdiction  in  equity  cases  of  fraud. 

Nature  of  probate  decree. 

Cited  in  note  in  21  L.R.A.  680,  on  nature  of  probate  decree. 

Probate  proceedings  as  proceedings  in  rem. 

Cited  in  note  in  60  A.  D.  353,  on  proceedings  as  to  probate  of  wills  as  pro- 
ceedings in  rem. 

Jurisdiction  of  probate  court. 

Cited  in  Coulson  v.  Holmes,  5  Sawy.  279,  Fed.  Cas.  No.  3,274,  to  point  that 
question  whether  will  was  revoked  or  not  is  exclusively  for  probate  court; 
McDaniel  v.  Pattison,  98  Cal.  86,  32  Pac.  805,  holding  that  jurisdiction  of  pro- 
bate court  to  establish  will  is  exclusive,  even  though  will  has  been  lost  or 
destroyed,  or  has  been  fraudulently  suppressed. 

edited  in  reference  note  in  94  A.  D.  194,  on  equity  jurisdiction  in  probate  mat- 
ters. 
SufHctency  of  notice  of  proceedings  for  probate  of  will. 

Cited  in  Crall  v.  Poso  Irrig.  Dist.  87  Cal.  140,  26  Pac.  797,  to  point  that 
constructive  notice  given  in  such  way  as  is  provided  by  statute,  of  proceedings 
for  probate  of  wills,  and  all  proceedings  in  administration  of  estates  of  dece- 
dents, sufficient. 

Jurisdiction  of  equity  In  will  contest. 

Cited  in  reference  note  in  72  A.  S.  R.  215,  on  jurisdiction  of  equity  in  will 
contest. 

Validity  of  acts  by  personal  representative  under  letters  subsequently 
revoked. 

Cited  in  note  in  21  L.R.A.  152,  on  validity  of  acts  done  by  personal  repre- 
sentative under  letters  subsequently  revoked  where  the  court  had  jurisdiction. 

Rights  of  purchaser  from  devisee. 

Cited  in  Hughes  v.  Burrisa,  85  Mo.  660,  to  point  that  purchaser  from  devisee, 
under  will  admitted  to  probate  and  before  order  probating  it  is  set  aside  and 
will  declared  void,  will  be  protected  in  his  purchase. 
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Rights  of  purchaser  pendente  Itte. 

Cited  in  note  in  10  L.R.A.  (N.S.)   447,  on  protection  to  one  purchasing  after 
decree  and  before  any  steps  have  been  taken  to  review  the  same. 
Propriety  of  dlscnsslngr  matters  not  Involved  In  appeal. 

Cited  in  Powelson  v.  Lockwood,  82  Cal.  613,  23  Pnc.  143;  McCallion  v.  Hiber- 
nia  Sav.  &  L.  Soc.  83  Cal.  671,  23  Pac.  798, — on  impropriety  of  discussing  on 
appeal  matters  not  involved  in  the  case. 

Effect  of  obiter  dicta. 

Cited  in  Wright  v.  Carson  Water  Co.  23  Nev.  39,  42  Pac.  196  (dissenting 
opinion),  to  point  that  law  upon  question  does  not  become  settled  by  mere 
opinion  of  judges  unnecessarily  expressed. 

Proceedings  or  judgments  subject  to  equitable  relief. 

Cited  in  note  in  54  A.  S.  R.  219,  on  proceedings  or  judgments  subject  to 
equitable  relief. 
Remedy  for  wrongful  issue  of  Injunction. 

Cited  in  reference  note  in  87  A.  D.  498,  on  remedy  for  wrongfully  causing 
injunction  to  be  issued. 

Application  of  principles   established   in   England   to   probate   laws   of 
United  States. 

Cited  in  reference  note  in  95  A.  D.  489,  on  application  of  principles  estab- 
lished in  England  to  probate  law  of  this  country. 
Relief  against  fraudulent  will  generally. 

Cited  in  note  in  11  A.  D.  657,  on  relief  against  fraudulent  will. 

81  AM.  DEC.   132,  BLEN  v.  BEAR  RIVER  &  A.  WATER  &  MIN.  OO. 
20  CAL.   602. 

Powers  of  corporate  officers  and  agents. 

Cited  in  Bank  of  Healdsburg  v.  Bailhache,  65  Cal.  327,  4  Pac.  106,  holding  that 
settlement  of  defalcation  to  bank  and  acceptance  of  deed  of  real  estate  in  satis- 
faction and  release,  are  not  transactions  which  fall  within  ordinary  powers  of 
corporation  which  may  be  exercised  by  its  agents  or  persons  who  are  held  out  to 
public  as  such. 

Cited  in  reference  notes  in  90  A.  D.  664,  as  to  when  acts  of  corporate  ofYicers 
are  binding  on  the  corporation;  25  A.  S.  R.  788,  on  authority  of  corporation 
officers  to  ratify  unauthorized  act. 

—  President. 

Cited  in  White  v.  Elgin  Creamery  C6.  108  Iowa,  622,  79  N.  W.  283,  holding 
that  president  of  corporation  will  be  presumed  to  liave  authority  to  act  for  it 
in  all  matters  within  ordinary  course  of  its  business;  Templin  v.  Chicago,  B.  k 
P.  R.  Co.  73  Iowa,  548,  35  N.  W.  634,  holding  that  president  of  railroad  company 
has  no  power,  by  virtue  of  his  office  simply,  to  let  contract  in  behalf  of  company 
for  construction  of  its  road,  when  same  is  already  under  contract  by  board  of 
directors. 

Cited  in  reference  notes  in  25  A.  S.  R.  788,  on  power  of  corporation  president 
to  bind  by  contract;  49  A.  S.  R.  631,  on  power  of  president  to  bind  corpora- 
tion. 

Cited  in  note  in  14  L.R.A.  356,  on  powers  of  president  and  vice  president  of 
corporation  as  to  contracts. 

Am.  Dec.  Vol.  XI.— 22. 
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liiability  of  corporation  for  acts  of  officers  and  agents. 

Cited  in  reference  notes  in  86  A.  D.  354,  on  liability  of  corporation  on  contract 
not  formally  authorized  or  ratified  by  it;  87  A.  D.  76,  as  to  whether  corpora- 
tion is  bound  by  unauthorized  contracts  of  its  officers;  36  A.  S.  R.  186,  on  es- 
toppel by  unauthorized  acts  of  corporate  agent. 

Cited  in  note  in  12  IaR.A.  715,  on  liability  of  corporations  for  acts  and  con- 
tracts of  its  officers  and  agents. 

Ratification  and  Its  elTecta. 

Cited  in  reference  notes  in  72  A.  S.  R.  195,  on  ratification  by  corporation  and 
its  efl'ect ;  89  A.  D.  772,  on  curing  want  of  authority  to  take  subscriptions  by  sub- 
sequent ratification;  69  A.  S.  R.  257,  on  ratification  of  unauthorized  acts  of 
agent;  21  A.  S.  R.  575,  on  ratification  by  corporation  of  unauthorized  act. 

What  constitutes  ratification. 

ated  in  Pacific  Bank  v.  Stone,  121  Cal.  202,  53  Pac.  634,  as  to  what  will  and 
what  will  not  constitute  ratification;  Frink  v.  Roe,  70  Cal.  296,  11  Pac.  820.  to 
point  that  in  ordinary  cases  of  agency,  acts  of  agent  without  or  in  excess  of  au- 
thority may  be  validated  by  ratification. 

Cited  in  reference  note  in  91  A.  D.  637,  on  acquiescence  or  silence  of  board  of 
corporate  directors  as  ratifying  unauthorized  acts  of  agent. 

Knowledge  as   essential   to   ratification. 

Cited  in  San  Diego,  O.  T.  &  P.  B.  R.  Co.  v.  Pacific  beach  Co.  112  Cal.  53.  33 
L.R.A.  788,  44  Pac.  333,  holding  that  ratification  of  contract  entered  into  by  di- 
rectors of  corporation  by  majority  of  its  stockholders,  cannot  be  objected  to  by 
corporation  upon  ground  that  some  of  stockholders  may  have  acted  without  knowl- 
edge of  facts  when  it  is  clear  that  they  knew  or  ought  to  have  known  nature  of 
contract;  Munroe  v.  Featty,  1  Cal.  App.  333,  82  Pac.  206;  Adams  v.  Smith,  19 
Nev.  259,  9  Pac.  337 ;  Russell  v.  Erie  R,  Co.  70  N.  J.  L.  808,  67  L.R.A.  433,  59 
Atl.  150,  1  A.  &  E.  Ann.  Cas.  672,— holding  that  ratification  necessarily  supposes 
knowledge  of  thing  ratified;  Dabney  v.  Stevens,  2  Sweeny,  415,  10  Abb.  Pr.  K.  S. 
39,  40  How.  Pr.  341,  to  point  that  it  must  be  shown  by  party  asserting  ratifica- 
tion that  acts  of  corporation  or  directors  relied  on  as  constituting  ratification, 
were  performed  with  full  knowledge  of  all  material  facts  necessary  to  understand- 
ing of  their  rights. 
^Sufficiency  of  Imputed  knowledge. 

Cited  in  Hyde  v.  Larkin,  35  Mo.  App.  365,  holding  that  knowledge  of  presi- 
dent and  treasurer  cannot  be  imputed  to  corporation  so  that  it  can  be  said 
that  latter  ratified  unauthorized  acts  of  agent. 

What  constitutes  waiver  of  fraud. 

Cited  in  Nounnan  v.  Sutter  County  Land  Co.  81  Cal.  1,  6  L.R.A.  219,  22  Pac. 
515,  holding  that  one  who  contracts  to  do  certain  work  at  specified  price,  by 
(continuance  of  work  after  discovering  fraud,  waives  damages  for  fraud;  Lee  v. 
McClelland,  120  Cal.  147,  52  Pac.  300,  holding  that  purchaser  of  land  by  con- 
senting to  second  contract  without  objection  and  with  full  opportunity  to  ascer- 
tain character  of  land  must  be  held  to  have  waived  fraud  which  might  have  viti- 
ated first  contract. 

Right  of  vend<^  to  rescind  contract. 

Cited  in  reference  notes  in  31  A.  S.  R.  208,  on  right  of  vendee  to  rescind; 
59  A.  S.  R.  128,  on  prerequisites  to  rescission  of  contract  for  purchase  of  land  by 
purchaser. 
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81  AM.  DEC.   187,  KENYON  T.  WELTY,  20  GAL.  687. 
Equitable  relief  from  mistake  of  law. 

Cited  in  Christy  v.  Sullivan,  60  Cal.  337,  19  A.  R.  655,  holding  that  ignorance 
of  law  excuses  nobody;  Kopp  v.  Gunther,  95  Cal.  63,  30  Pac.  301,  holding  that 
a'*^rment  of  mistake  of  law  does  not  bring  case  within  that  extreme  class  of 
mistakes  of  law  from  which  equity  will  relieve;  Peterson  v.  Woolen,  48  Kan. 
770,  30  A.  S.  R.  327,  30  Pac.  128,  holding  fact  that  surety  was  induced  to  sign 
bond  by  misrepresentation  of  attaching  officer,  as  to  legal  effect  of  signing  of 
said  bond,  will  not  avoid  estoppel  created  thereby;  Re  Dunham,  9  Phila.  471,  29 
Phila.  Leg.  Int.  383,  holding  that  courts  will  not  relieve  party  from  contract  or 
agreement  entered  into  by  mistake,  where  mistake  is  one  purely  of  law;  Norris 
V.  Crowe,  206  Pa.  438,  98  A.  S.  R.  783,  55  Atl.  1125,  holding  ignorance  m  mis- 
take of  law  with  full  knowledge  of  facts  not  per  se  ground  for  equitable  relief; 
Lancaster  v.  Flowers,  208  Pa.  199,  57  Atl.  526,  holding  mistakes  of  law  unless  ac- 
companied with  special  circumstances,  undue  influence  or  misplaced  confidence, 
no  ground  for  relief. 

C5ted  in  reference  notes  in  12  A.  S.  R.  130,  on  mistake  of  law  as  ground  for 
annulling  contract;  90  A.  D.  616,  on  mistake  of  law  as  ground  for  equitable  re- 
lief against  contract;  98  A.  D.  539,  on  equitable  relief  against  mistake  of  law; 
100  A.  D.  187,  on  relief  against  mistake  of  law;  92  A.  D.  444,  on  equitable  re- 
lief in  case  of  mistake. 

Cited  in  notes  in  10  A.  D.  327,  on  ignorance  of  law  as  ground  of  relief  in 
equity;  76  A.  D.  550,  on  equitable  relief  for  mistake  of  law;  55  A.  S.  R.  500, 
on  ignoraiice  or  mistake  of  law  as  ground  for  relief;  55  A.  S.  R.  518,  on  mutual 
mistake  as  ground  of  relief. 
Ignorance  or  mistake  of  fact  as  ground  for  relief. 

Cited  in  note  in  55  A.  S.  R.  507,  on   ignorance  or  mistake  of  facts  as  to 
overruled  decisions  as  ground  for  relief. 
Effect  of  overruling  earlier  decisions  on  existing  titles  and  contracts. 

Cited  in  Kelly  v.  Turner,  74  Ala.  513,  holding  that  when  titles  have  been  ac- 
quired or  judgments  rendered,  or  contracts  performed,  or  transactions  completed, 
subsequent  judicial  decision,  reversing  or  overruling  decisions  upon  which  they 
may  have  been  founded,  cannot  be  invoked  to  undo  or  annul  them;  Allen  v.  Al- 
len, 95  Cal.  184,  16  L.R.A.  646,  30  Pac.  213,  holding. that  overruled  decisions  de- 
claring that  conveyance  absolute  in  form  but  intended  merely  as  security  did 
not  pass  legal  title  to  grantee,  not  having  stated  law  correctly  as  declared  in 
later  cases,  cannot  be  considered  as  forming  part  of  conveyance  executed  after 
making  of  earlier  decisions  and  before  they  were  overruled. 

81  AM.  DEC.   14  0,  FALLON  t.  BUTLER,  21  CAL.  24. 
Jurisdiction  of  claim  against  decedent's  estate. 

Cited  in  Willis  v.  Farley,  24  Cal.  490,  as  to  jurisdiction  of  district  court  to 
entertain  action  for  foreclosure  of  mortgages  upon  estates  of  deceased  persons; 
Fe  Orr,  29  Cal.  101,  holding  that  valid  liens  existing  on  homestead  created  lie- 
forc  death  of  head  of  family,  must  be  enforced  in  District  Court;  Vcrdier  v. 
Bigne,  16  Or.  208,  19  Pac.  64,  holding  that  jurisdiction  of  equity  has  been  sus- 
tained where  claims  sued  on  against  estate  were  presented  to  executors  and  al- 
lowed by  him. 
Xecesslty  of  presenting  claims  against  decedent's  estate. 

Cited  iu  Verdier  v.  Roach,  96  Cal.  467,  31  Pac.  554,  holding  that  contingent 
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claims  must  be  presented  to  executor  or  administrator  of  decedent's  estate  with- 
in time  limited  in  notice  of  creditors  or  such  claims  are  forever  barred. 

Cited  in  reference  notes  in  69  A.  S.  R.  765,  on  necessity  of  presentment  of 
claims  against  executors  and  administrators;  71  A.  S.  R.  58,  on  necessity  of  pre- 
senting claims  against  decedent's  estate. 

—  Secured  claims. 

Cited  in  Hibemia  Sav.  &  L.  Soc.  v.  Superior  Ct.  56  Cal.  297  (dissenting 
opinion),  to  point  that  if  creditor's  claim  against  estate  is  secured  by  mort- 
gage or  other  lien  upon  any  of  assets  of  estate,  he  keeps  alive  remedy  upon 
claim  and  so  upholds  remedy  to  foreclose  lien;  First  Nat.  Bank  v.  Glenn,  10 
Idaho  224,  109  A.  S.  R.  204,  77  Pac.  623,  on  right  of  mortgagee  to  foreclose  both 
with  and  witliout  having  presented  claim  to  administrator;  O'Doherty  v.  Toole, 
2  Ariz.  288,  15  Pac.  28,  holding  that  failure  to  present  claim  does  not  bar  ac- 
tion to  subject  property  to  judgment  which  was  and  is  specific  lien  upon  prop- 
erty fraudulently  conveyed  by  decedent  to  wife;  Pechaud  v.  Rinquet,  21  Cal.  76; 
Willis  V.  Farley,  24  Cal.  490, — holding  it  necessary  to  present  debts  secured  by 
mortgage  to  legal  representative  and  probate  judge  for  allowance,  in  order  to 
secure  their  payment  out  of  general  estate  and  to  prevent  them  from  being 
barred  by  statute;  O'Rourke  v.  Sioux  Falls,  4  S.  D.  47,  46  A.  S.  R.  760,  19 
L.R.A.  789,  54  N.  W.  1044,  holding  that  mortgagee's  claim  to  possession  under 
chattel  mortgage  upon  default  is  not  such  claim  as  must  be  presented  to  ad- 
ministrator for  allowance  or  rejection;  Fish  v.  De  Laray,  8  S.  D.  320,  59  A.  S.  R. 
704,  66  N.  W.  465,  holding  that  secured  by  mechanic's  lien  made  of  record  is 
not  claim  that  must  be  presented  to  administrator  for  allowance  or  rejection; 
Sicliel  V.  Carrillo,  42  Cal.  493,  on  necessity  of  presenting  debts  secured  by  mort- 
gage to  legal  representative  and  probate  judge  for  allowance,  in  order  to  secure 
their  payment  out  of  general  estate  of  decedent,  and  to  prevent  them  from  being 
barred  by  statute. 

Distinguished  in  Pitte  v.  Shipley,  46  Cal.  154,  holding  that  mortgage  claim 
must  be  presented  to  executor  for  allowance. 
Sufficiency  of  claim  against  decedent's  estate  as  to  form. 

Cited  in  Duncan  v.  Thomas,  81  Cal.  56,  22  Pac.  297,  holding  that  claim  against 
eiitate  of  deceased  person  for  services  rendered  which  is  presented  in  form  of  ac- 
count showing  total  number  of  days  of  service,  rate  of  payment  per  day,  amount 
paid  on  account  and  balance  due,  is  sufficient  in  form. 
Time  for  presenting  claims  against  estate. 

Cited  in  Bramall  v.  Adams,  146  Mo.  70,  47  S.  W.  931,  holding  that  statute  re- 
quiring demands  to  be  presented  witliin  two  years  does  not  apply  to  suit  in 
equity  by  remaindermen  to  reach  property  itself. 
What  constitutes  claim  against  decedent's  estate. 

Cited  in  Eldred  v.  Warner,  1  Ariz.  175,  25  Pac  800;  Re  McCausland,  52  Cal. 
568;  Re  Swain,  67  Cal.  637,  8  Pac.  497;  Stuttmeister  v.  Superior  Ct.  72  Cal. 
487, — holding  that  term  "claim"  used  with  reference  to  estates  of  deceased  per- 
sons, has  reference  to  such  demands  or  debts  against  decedent  as  existed  and 
might  have  been  enforced  against  him  in  his  life  time  by  proper  action;  Wad- 
leigh  v.  Phelps,  149  Cal.  627,  87  Pac.  93;  Toulouse  v.  Burkett,  2  Idaho,  184,  10 
Pac.  26;  Houtz  v.  Uinta  County,  11  Wyo.  152,  70  Pac.  840,— holding  that  term 
claim  as  used  in  connection  with  estates  of  deceased  persons,  has  reference  to 
such  debts  or  demands  as  might  have  been  enforced  against  decedent  in  his  life 
time  by  personal  actions  for  recovery  of  money,  and  upon  which  money  judg- 


Digitized  by  VjOOQIC 


341  NOTES  ON  AMERICAN  DECISIONS.  [140-146 

ment  could  have  been  rendered;  Booth  v.  Pendola,  88  CaL  36,  23  Pac.  200,  hold- 
ing mechanic's  lien  not  a  claim  against  estate  of  decedent. 

Doubted  in  Ellis  v.  Polhemus,  27  Cal.  350,  holding  that  word  "claim"  as  used 
in  act  concerning  estates  of  deceased  persons^  when  it  speaks  of  claims  against 
estate,  is  broad  enough  to  include  mortgage. 

Effect  of  allowance  and  approval  of  claims. 

Cited  in  notes  in  65  A.  D.  124,  on  attributes  of  claims  against  decedent's 
estate  allowed  and  approved;  65  A.  D.  121,  as  to  when  and  against  whom  allow- 
ance of  claim  against  decedent's  estate  is  conclusive. 

Right  of  executors  and  administrators  to  sell. 

Cited  in  Corbett  v.  Rice,  2  Nev.  330,  holding  that  executors  and  adminis- 
trators are  prohibited  from  selling  on  their  own  responsibility,  property  of 
decedent,  without  order  of  probate  court. 

Cited  in  reference  note  in  16  A.  S.  R.  568,  on  executor's  power  to  sell  or 
dispose  of  lands. 

Enforcement  of  mortgage  against  heirs  of  mortgagor. 

Cited  in  Brown  v.  Orr,  29  Cal.  120,  holding  that  mortgage  given  by  husband 
and  wife  during  life  of  husband  may  be  enforced  in  action  against  heirs  after  hut- 
band's  death. 

Nature  of  debt  contracted  by  administratrix.  * 

Cited  in  Lusk  v.  Patterson,  2  Colo.  App.  306,  30  Pac.  253,  holding  debt  con- 
tracted by  administratrix,  not  debt  against  estate. 

Foundation  of  action  to  enforce  resulting  trust. 

Cited  in  Myers  v.  Reinstein,  67  Cal.  89,  7  Pac.  192,  holding  that  action  to 
enforce  resulting  trust  against  personal  representatives  of  deceased  trustee 
is  not  founded  upon  claim  or  demand  against  estate  of  deceased. 

81  AM.  DEC.   146,  MONTGOMERY  v.  MIDDLEMISS,  21  OAIi.   108. 

Followed  without  discussion  in  Montgomery  v.  Byers,  21  Cal.  107. 
Conclusiveness  of  foreclosure  decree. 

Cited  in  Grattan  v.  Wiggins,  23  Cal.  16,  holding  that  decree  of  foreclosure 
concluded  rights  of  parties  to  a/ition. 

Cited  in  reference  note  in  95  A.  S.  R.  752,  on  conclusiveness  of  foreclosure 
decree. 

Effect  of  sale  under  foreclosure  decree. 

Cited  in  Sichler  v.  Look,  93  Cal.  600,  29  Pac.  220,  holding  that  effect  of  sale 
under  ordinary  decree  of  foreclosure  is  limited  to  transfer  of  title  as  it  existed 
in  mortgagor  at  date  of  mortgage. 

Cited  in  reference  note  in  67  A.  S.  R.  815,  on  effect  of  decree  on  foreclosure 
and  sale. 

Validity  of  deed  pursuant  to  foreclosure  decree. 

Cited  in  Dixon  v.  Eikenberry,  161  Ind.  311,  68  L.R.A.  323,  67  N.  E.  915,  to 
point  that  deed  made  upon  sale  pursuant  to  decree  of  foreclosure  of  mortgage 
on  land  should  be  as  valid  as  if  executed  by  mortgagor  and  mortgfagee. 

Writs  of  assistance. 

Cited  in  reference  note  in  92  A.  D.  615,  on  right  of  officer  acting  under  writ 
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of  assistance  in  suit  to  foreclose  mortgage  to  put  out  of  possession  person  not 
party  to  suit  nor  named  therein. 

Cited  in  note  in  51  A.  D.  154,  155,  167,  on  writs  of  assistance. 
—  When  proper  remedy. 

Cited  in  Hibernia  Sav.  k  L.  Soc.  v.  Lewis,  117  Cal.  577,  47  Pac.  602,  holding 
that  writ  of  assistance  is  proper  remedy  to  place  mortgagee,  who  has  purchased 
under  foreclosure  sale,  in  possession  under  his  deed;  Langley  v.  Voll,  54  Cal. 
435,  to  point  that  plaintiff  as  purchaser  at  sheriff*s  sale  under  decree  of  fore- 
closure is  entitled  to  writ  of  assistance  to  give  effect  to  his  judgment. 
^  Prerequisites  to  Issuance  of. 

Cited  in  Landrcgan  v.  Peppin,  94  Cal.  465,  29  Pac.  771,  holding  that  it  is 
essential  that  judgment  of  foreclosure  itself  should  direct  issuance  of  writ  of 
possession,  but  law  is  fully  satisfied  by  supplemental  order  to  that  effect;  Cali- 
fornia Mortg.  k  Sav.  Bank  v.  Graves,  129  Cal.  649,  62  Pac.  259,  holding  that 
on  application  for  writ  of  assistance  as  against  parties  to  action,  facts  of 
presentation  of  sheriff^s  deed  to  them,  demand  of  possession  of  land,  and  their 
refusal  to  surrender  it  may  be  shown  by  affidavit;  McLane  v.  Piaggio,  24  Fla. 
71,  3  So.  823,  holding  that  if  delivery  of  possession  to  purchaser  is  directed  by 
decree  of  foreclosure,  no  preliminary  order  will  be  requisite;  Church's  Appeal, 
10  Sadler  (Pa.)  230,  13  Atl.  756,  on  order  for  delivery  of  possession  as  neces- 
sary before  issuance  of  writ  of  assistance  to  put  party  into  possession;  Hald 
V.  Day,  36  Or.  189,  59  Pac.  189,  as  to  prerequisites  to  issuance  of  writ  of  assist- 
ance to  put  party  into  possession  of  land. 

81  AM.  DEC.  149,  FRINK  r.  MURPHY,  21  CAL.  108. 
Who  may  redeem  from  foreclosure  sale. 

Cited  in  Lauriat  v.  Stratton,  6  Sawy.  339,  11  Fed.  107,  holding  that  fore- 
closure decree  extinguished  liens  of  creditors  and  neither  of  them  had  right 
to  redeem  premises  from  purchaser  at  sale;  Haskell  v.  State,  31  Ark.  91,  hold- 
ing that  purchaser  from  states  vendee  who  is  not  made  party,  or  served  with 
notice  of  proceeding  on  part  of  state  to  foreclose,  may,  after  decree  and  sale 
thereunder,  and  before  confirmation  of  sale,  apply  to  redeem ;  Eldridge  v.  Wright, 
55  Cal.  531,  holding  that  subsequent  encumbrances,  not  made  parties  to  fore- 
closure suit,  are  not  bound  by  decree,  and  their  right  to  redeem  is  not  barred. 

Cited  in  note  in  21   A.  S.  R.  247,  on  who  may  redeem  from  foreclosure  sale. 

Distinguished  in  San  Jose  Water  Co.  v.  Lyndon,  124  Cal.  518,  67  Pac.  481, 
holding  that  there  can  be  no  redemption  by  junior  mortgagee  under  judgment 
docketed  in  his  favor  after  sale  made  under  foreclosure  of  his  mortgage;  Black 
V.  Gerichten,  58  Cal.  56,  holding  judgment  docketed  for  deficiency,  after  fore- 
closure sale,  not  a  lien  upon  the  premises  sold,  if  they  are  purchased  by  any 
person  other  than  mortgage  debtor,  so  as  to  entitle  judgment  creditor  to  redeem 
one  previously  redeeming. 

Riichtfi  of  Junior  encumbrancer  on  foreclosure. 

Cited  in  reference  notes  in  78  A.  S.  R.  760,  on  right  of  junior  encumbrancer 
on  foreclosure;  89  A.  D.  616,  on  rights  of  junior  mortgagee  when  not  made  party 
to  foreclosure  suit. 
Merger  of  mortgage  lien  In  Judgment. 

Cited  in  Camp  v.  Land,  122  Cal.  167,  54  Pac.  839,  holding  as  to  when  mort- 
gage lien  is  merged  in  judgment  and  when  it  is  not. 
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Relief  under  cross  complaint  in  foreclosure  su't. 

Cited  in  Stockton  Sav.  &  L.  See.  v.  Harrold,  127  Cal.  612,  60  Pac.  165,  as  to 
relief  granted  on  cross  complaint  in  foreclosure  of  mortgages. 

81  AM.  DEC.   151,  SHERBOURNE  v.  YUBA  COUNTY,  21  CAL.   113. 
Liability  for  negli^nce  of  employees. 

Cited  in  Parks  v.  Northwestern  University,  121  111.  App.  512,  holding  univer- 
sity, being  public  charity,  not  liable  for  injury  to  student  received  while  pursu- 
ing studies  in  chemical  labatory  resulting  from  negligence  of  instructor  in 
charge. 

Cited  in  reference  notes  in  27  A.  S.  R.  207,  on  liability  for  negligence  of  pub- 
lic officer;  38  A.  D.  677,  on  liability  of  public  corporations  for  acts  of  their 
agents. 

^Municipal  corporations. 

Cited  in  Chope  v.  Eureka,  78  Cal.  588,  12  A.  S.  R.  113,  4  L.R.A.  325,  21  Pac. 
364  (dissenting  opinion),  on  liability  of  municipal  corporation  for  personal 
injuries  to  individuals  occasioned  through  neglect  of  officers  of  corporation  to 
properly  perform  their  duties;  Wyatt  v.  Rome,  106  Ga.  312,  70  A.  S.  R.  41, 
42  L.R.A.  180,  31  S.  E.  188,  holding  municipal  corporation,  while  enforcing  valid 
ordinance  requiring  citizens  and  residents  to  submit  to  vaccination,  not  liable 
to  citizen  who  may  sustain  damage  on  account  of  impure  vaccine  matter  ad- 
ministered to  him  by  officer  or  agent  of  such  corporation;  Twyman  v.  Frankfort, 
117  Ky.  518,  64  L.R.A.  572,  78  S.  W.  446,  4  A.  &  E.  Ann.  Cas.  622,  holding  city 
not  liable  for  negligence  of  officers  in  charge  of  pesthouse;  Gilboy  v.  Detroit, 
115  Mich.  121,  73  N.  W.  128,  holding  municipal  corporation  not  liable  for  negli- 
gence of  its  board  of  health,  in  consequence  of  which  one  who  been  exposed  to 
smallpox  was  received  into  boarding  house,  occasioning  loss  and  damage  to  pro- 
prietor; Nicholson  v.  Detroit,  129  Mich.  246,  56  L.R.A.  601,  88  N.  W.  605, 
holding  city  not  liable  for  negligence  of  its  officers  whereby  person  employed 
to  tear  down  building  infected  with  smallpox,  contracted  disease  and  died; 
Russell  V.  Tacoma,  8  Wash.  156,  40  A.  S.  R.  895,  35  Pac.  605,  holding  city  not 
liable  for  injuries  occasioned  by  negligence  of  its  officers  and  employees  while 
engaged  in  improvement  of  park  for  benefit  of  public;  Cunningham  v.  Seattle, 
42  Wash.  134,  4  L.R.A. (N.S.)  629,  84  Pac.  641,  7  A.  &  E.  Ann.  Cas.  805,  hold- 
ing city  not  liable  for  damages  caused  by  horse  used  in  fire  department  which 
was  permitted  to  trespass  upon  plaintifTs  lawn  through  negligence  of  firemen. 

Cited  in  reference  note  in  100  A.  D.  308,  on  liability  of  municipal  corporation 
for  acts  of  officers  whose  duties  are  of  a  public  nature. 

Cited   in  note  in  30  A.   8.   R.  402,  on  municipal  liability  for  negligence  or 
misconduct  in  maintaining  almshouses,  hospitals,  and  workhouses. 
—  Counties. 

Cited  in  Crowell  v.  Sonoma  County,  25  Cal.  313,  holding  county  not  liable 
for  damages  for  injuries  sustained  by  individuals  caused  by  road  overseer  placing 
abutment  of  bridge  in  bed  of  stream  in  such  manner  as  to  cause  waters  of 
stream  to  flow  out  of  their  usual  channel,  and  wash  away  land  or  improvements 
thereon;  Barnett  v.  Contra  Costa  County,  67  Cal.  77,  7  Pac.  177,  holding  county 
not  liable  for  damages  caused  by  neglect  to  perform  duty  to  repair  highways, 
streets  or  bridges  within  its  limits  unless  action  is  expressly  given  by  statute: 
Synionds  v.  Clay  County,  71  111.  355.  holding  county  not  liable  for  damage  by 
lire  caused  by  negligence  of  its  agent;   Smith  v.  Allen   County,  131   Ind.  116, 
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30  N.  £.  949,  holding  county  not  liable  for  injury  to  servant  while  engaged  in 
tearing  down  one  of  its  bridges;  Webster  y.  Hillsdale  County,  99  Mich.  259, 
68  N.  W.  317,  holding  county  not  liable  for  Injury  to  health  of  prisoner  in  conse- 
quence of  unhealthful  condition  of  jail;  Hughes  v.  Monroe  County,  79  Hun,  120, 
29  N.  Y.  Supp.  495,  holding  county  not  liable  for  personal  injuries  sustained, 
through  its  negligence,  by  employee  in  asyliun  maintained  by  it;  Stilling  ▼. 
Thorp,  54  Wis.  528,  41  A.  R.  60,  11  N.  W.  906,  to  point  that  county  is  not  liable 
at  common  law  for  defect  in  public  highway  of  county. 

Cited  in  notes  in  68  A.  D.  295,  on  liabflity  of  counties  for  acts  or  negligence 
of  officers;  39  L.R.A.  63,  on  liability  of  counties  for  injuries  to  persons  through 
negligence  or  wrongful  act  of  employee. 

—  Townships. 

Cited  in  Vail  v.  Amenia,  4  N.  D.  239,  59  N.  W.  1092,  holding  that  township 
in  performance  of  duty  to  repair  and  maintain  bridges,  shares  with  state  that 
immunity  from  liability  for  acts  or  negligence  of  its  officers  which  state  enjoys; 
James  v.  Wellston  Twp.  18  Okla.  56,  13  L.R.A.(N.S.)  1219,  90  Pac.  100,  11  A. 
&  £.  Ann.  Cas.  938,  holding  township,  in  absence  of  statutory  enactment,  not 
liable  for  damages  resulting  from  defective  highways. 

—  Reclamation  district. 

Cited  in  Sels  v.  Greene,  81  Fed.  555,  holding  reclamation  district  not  liable 
to  private  action  for  negligence  in  performance  of  its  duties,  or  for  nuisance. 

—  Charitable  institutions. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  65  L.R.A.  372,  47 
C.  C.  A.  122,  109  Fed.  294,  holding  charitable  corporation  not  liable  to  patient 
for  negligence  of  nurse  in  whose  selection  due  care  was  used;  Haggerty  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  424,  74  S.  W.  466,  to  point  that  charitable 
institutions  are  not  responsible  for  negligence  of  servants  and  employees  unless 
they  are  remiss  in  chosing  them;  Fire  Ins.  Patrol  y.  Boyd,  120  Pa.  624,  6 
A.  S.  R.  745,  1  L.R.A.  417,  15  Atl.  553,  22  W.  N.  C.  248,  45  Phila.  Leg.  Int. 
444,  holding  fire  insurance  patrol^  being  public  charity  not  liable  for  negligence 
of  its  employees. 

Cited  in  reference  note  in  6  A.  S.  R.  755,  on  public  charitable  institutions  lia- 
bility for  agent's  acts. 

Cited  in  note  in  23  L.R.A.  201,  on  liability  of  charitable  institution  for  neg- 
ligence. 
Liability  of  board  of  health  for  negligence. 

Cited  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  L.R.A.  549,  9  So.  862, 
holding  oounty  boards  of  health  not  liable  in  action  of  tort  for  damages  caused 
by  negligent  performance  of  official  duty. 

81  AM.  DEO.  158,  BAUM  v.  GRIGSBY,  21  CAL.  172. 

Nature  of  vendor**  lien. 

Cited  in  Minah  Consol.  Min.  Co.  v.  Briscoe,  32  C.  C.  A.  390,  61  U.  S.  App. 
174,  89  Fed.  891,  holding  that  principle  on  which  vendor's  lieu  in  equity  rests 
is  one  of  natural  justice, — that  one  who  gets  possession  of  estate  of  another 
ought  not,  in  conscience,  to  be  allowed  to  keep  it  without  paying  consideration; 
Slide  A  Spur  Gold  Mines  v.  Seymour,  153  U.  S.  509,  38  L.  cd.  802,  14  Sup.  Ct. 
Rep.  842,  holding  that  vendor's  lien  is  one  which  appeals  strongly  to  favorable 
eonsideration  of  court  of  equity;  Hill  v.  Grigsby,  32  Cal.  55,  holding  that  vcn- 
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dor  of  real  estate  has  lien  on  same  for  unpaid  purchase  money ;  Tripp  v.  Duane, 
74  Cal.  85,  15  Pac  439,  to  point  that  vendor  of  real  estate  has  lien  on  hand  sold 
for  purchase  money,  unless  he  has  taken  security  for  his  payment,  though  he  has 
executed  conveyance;  Gessner  v.  Palmateer,  89  Cal.  89,  13  L.R.A.  187,  24  Pac. 
608,  holding  vendor's  lien  not  specific,  absolute  charge  upon  property;  McKeown 
V.  Collins,  38  Fla.  276,  21  So.  103,  holding  that  vendor's  lien  after  absolute  con- 
veyance is  not  specific  absolute  charge  upon  property,  but  only  equitable  right  of 
vendor  to  resort  to  property  in  case  purchase  money  is  not  paid ;  Coos  Bay  Wagon 
Co.  V.  Crocker,  6  Sawy.  574,  4  Fed.  577,  holding  that  vendor's  lien  continues  and 
holds  good  against  all  subsequent  purchasers  with  notice  that  purchase  money  is 
unpaid. 

Cited  in  reference  note  in  97  A.  D.  433,  on  distinction  between  lien  of  vendor 
after  absolute  conveyance  and  where  contract  of  sale  is  unexecuted. 
Priority  of  vendor's  lien. 

Cited  in  reference  note  in  97  A.  D.  432,  on  priority  of  vendor's  lien. 
Right  to  assign  vendor's  lien. 

Cited  in  First  Nat.  Bank  v.  Salem  Capital  Flot\r-Mills  Co.  39  Fed.  89;  Lewis 
▼.  Covillaud,  21  Cal.  178;  Porter  v.  Brooks,  36  Cal.  199;  Fitzell  v.  Leaky,  72 
Cal.  477,  14  Pac.  198;  Bancroft  v.  Cosby,  74  Cal.  583,  16  Pac.  504;  Avery  v. 
Clark,  87  Cal.  619,  22  A.  S.  R.  272,  25  Pac.  919;  WooUey  v.  Wickerd,  97  Cah  70. 
31  Pac.  733;  Hammond  v.  Peyton,  34  Minn.  529,  27  N.  W.  72,— holding  vendor's 
lien  not  assignable;  Smith  v.  Smith,  9  Abb.  Pr.  N.  S.  420,  1  Sheldon,  238,  to 
point  that  equitable  lien  of  vendor  of  land  after  conveyance,  is  personal  to  him, 
and  except  under  peculiar  equitable  circumstances,  is  not  assignable. 

Cited  in  reference  note  in  7  A.  S.  R.  63,  on  existence,  waiver,  and  assignability 
of  vendor's  lien. 

Cited  in  note  in  13  L.R.A.  188,  on  assignability  of  vendor's  lien. 

Transfer  of  purchase  money  note  as  transfer  of  vendor's  lien. 

Cited  in  Weil  v.  Nevitt,  18  Colo.  10,  31  Pac.  487,  holding  that  if  vendor  takes 
promissory  note  for  property  sold,  and  transfers  note  to  third  party,  such  trans- 
fer does  not  convey  with  it  to  assignee  right  to  resort  to  exempt  property  to 
satisfy  judgment  which  he,  as  assignee,  may  recover  upon  note;  Stevens  v.  Chad- 
wick,  10  Kan.  406,  15  A.  R.  348,  holding  that  indorsement  of  note  given  for  un- 
paid purchase  money  transfers  vendor's  lien. 

Cited  in  reference  notes  in  90  A.  D.  300,  301,  as  to  whether  vendor's  lien  passes 
to  assignee  of  note  given  for  purchase  money  of  land ;  97  A.  D.  508,  as  to  wheth- 
er assignment  of  note  given  to  secure  purchase  money  of  land  passes  vendor's  lien 
to  assignee  so  he  can  enforce  it. 

Cited  in  note  in  52  A.  D.  435,  on  vendor's  lien  accompanying  transfer  of  pur- 
chase money  note. 
Effect  of  transfer  of  vendor's  lien. 

Cited  in  note  in  12  A.  D.  264,  on  effect  of  transfer  of  vendor's  lien. 

Levy  and  sale  as  affecting  vendor's  lien. 

Cited  in  Ross  v.  Heintzen,  36  Cal.  313,  holding  that  vendor's  lien  after  abso- 
lute conveyance  of  real  estate  is  not  subject  to  levy  and  sale  on  execution,  nor 
is  it  subject  to  private  transfer. 

Waiver  of  vendor's  lien. 

Cited  in  Robles  v.  Clarke,  25  Cal.  317,  holding  that  security  taken  from  par- 
ties known  not  to  be  interested  in  purchase  is  deemed  to  be  waiver  of  vendor's 
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lien ;  Wells  v.  Harter,  56  Cal.  342,  holding  that  vendor's  lien  is  waived  by  taking 
mortgage;  Fonda  v.  Jones,  42  Miss.  792,  2  A.  R.  669,  holding  that  taking  of 
note  of  purchaser  with  third  person  as  surety  thereon  is  evidence  of  waiver  of 
vendor's  lien;  Perry  v.  Grant,  10  R.  I.  334,  holding  that  vendor's  lien  will  be 
waived  whenever  any  security  is  taken  beyond  personal  obligation  of  vendor,  un- 
less there  is  express  agreement  or  proviso  that  lien  shall  be  retained;  Feather- 
stone  V.  Emerson,  14  Utah,  12,  45  Pac.  713  (dissenting  opinion),  on  waiver 
of  vendor's  lien. 

Cited  in  reference  notes  in  7  A.  S.  R.  96,  on  waiver  of  vendor's  lien;  38  A.  S. 
R.  825,  as  to  when  vendor's  lien  is  not  waived;  91  A.  D.  121,  on  vendor's  waiver 
of  lien  for  purchase  money  by  taking  security. 

Cited  note  in  13  L.R.A.  187,  on  effect  on  vendor's  lien  of  taking  note. 

Enforcement  of  vendor's  lien. 

Cited  in  Camden  v.  Vail,  23  Cal.  633,  on  right  to  enforce  vendor's  lien. 

81   AM.  DEC.    157,  SPEY^ER  v.   IHMELS,   21   CAL.   280. 
Right  to  Intervene. 

Cited  in  People  ex  rel.  Glidden  v.  Green,  1  Idaho,  235,  to  point  that  Interest 
which  entitles  person  to  intervene  in  suit  between  other  parties  must  be  in  mat- 
ter in  litigation. 

Cited  in  notes  in  16  A.  D.  182,  on  who  may  intervene;  73  A.  D.  573,  on  right 
of  intervention. 

—  Creditor. 

Cited  in  Kimball  v.  William  Deering  &  Co.  Ill  Cal.  386,  43  Pac.  1111;  Mc- 
Kldowney  v.  Madden,  124  Cal.  108,  66  Pac.  783,  holding  that  attachment  or  exe- 
cution creditor  has  right  to  intervene,  and  upon  proper  showing,  defeat  lion  of 
prior  attaching  creditor;  Bennett  v.  Whitcomb,  25  Minn.  148,  holding  that 
simple-contract  creditor  of  common  debtor  has  no  right  to  intervene  in  suit  be- 
tween latter  and  another  creditor,  for  sole  purpose  of  contesting  validity  of  lat- 
ter's  claim  and  preventing  recovery  of  judgment  thereon. 

Cited  in  reference  notes  in  62  A.  S.  R.  894,  on  who  may  contest  validity  of  at- 
tachment; 99  A.  D.  722,  on  right  of  intervention  in  attachment  suits;  86  A.  D. 
148,  on  intervention  of  subsequent  attaching  creditors  to  contest  validity  of  first 
attachment. 

Cited  in  notes  in  35  L.R.A.  767,  on  right  of  attachment  creditors  to  question 
validity  of  attachments;  35  L.R.A.  766.  on  right  of  creditors  interested  in  prop- 
erty attached  to  question  validity  of  attachment. 

—  Asslgn€*e  for  creditors. 

Cited  in  Farwell  v.  Jenkins,  18  111.  App.  491,  holding  that  it  is  competent  for 
assignee  of  insolvent  debtors,  when  his  assignors  have  refused  to  traverse  facts 
stated  in  affidavits  upon  which  attachment  suit  had  issued  against  them,  to  in- 
tervene by  inter  plea. 

—  Mortgagee. 

Cited  in  Langert  v.  Brown,  3  Wash.  Terr    102,  13  Pac.  704,  holding  that  owner 
of  mortgage  has  right  to  intervene  in  suit  in  which  mortgagor  is  party  defend- 
ant. 
Praetice  on  Intervention. 

Cited  in  Lewis  v.  Harwood,  28  Minn.  428,  10  N.  W.  586,  on  practice  relating  to 
intervention. 
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Rights  of  Interveners. 

Cited  in  note  in  15  A.  D.  162,  on  rights  of  intervenors  as  parties  to  the  suit. 
Burden   of  proof  by   Intervener. 

Cited  in  Cunningham  v.  Scott,  4  Utah,  446,  11  Pac.  578,  holding  that  where 
person,  having  interest  adverse  to  plaintiff  in  action  has  been  permitted  to  inter- 
vene therein  and  has  taken  issue  with  material  averments  of  plaintiff's  com- 
plaint, burden  is  on  plaintiff  to  prove  such  averments  although  defendant  in  ac- 
tion has  made  default. 
Modes  for  protection  of  rights  of  subsequent  attaching  creditor. 

Cited  in  McComb  v.  Reed,  28  Cal.  281,  87  A.  D.  115,  as  to  alternative  modes 
which  may  be  pursued  by  subsequent  attaching  creditor  for  protection  of  his 
rights. 

RlRht  to  question  ruling  not  affecting  one's  rights. 

Cited  in  Braithwaite  v.  Aikin,  1  N.  D.  455,  48  N.  W.  354,  holding  that  ap- 
pellant cannot  question  ruling  not  affecting  his  rights. 

Cited  in  reference  note  in  85  A.  D.  308,  on  errors  not  prejudicial  as  ground  for 
reversal. 

Reversal  of  Judgment  to  protect  rights  of  parties. 

Cited  in  420  Minn.  Co.  v.  Bullion  Min.  Co.  3  Sawy.  634,  Fed.  Cas.  No.  4,989,  as 
to  reversal  of  judgment,  technically  correct  on  record,  for  protection  of  riglits 
of  parties. 

Grounds  for  new  trial. 

Cited  in  Ladd  v.  Mason,  10  Or.  308,  holding  misapprehension  on  part  of  some 
of  defendants  as  to  correct  practice,  preventing  them  from  properly  presenting 
merits  of  their  claims  upon  record,  ground  for  new  trial. 

81  AM.  DEC.   161,  COLT  v.  IVES,  31   CONN.  25. 

Validity  of  unregistered  transfer  of  corporate  stock. 

Cited  in  Reed  v.  Copeland,  50  Conn.  472;  47  A.  R,  663,  holding  that  equitable 
title  should  prevail  as  between  immediate  parties  to  transaction  and  their  repre- 
sentatives, where  testator  assigned  stock  to  legatee  and  recognized  title  in  her. 

—  As  against  creditors  of  assignor. 

Cited  in  Perkins  v.  Lyons,  111  Iowa,  192,  82  N.  W.  486,  holding  transfer  in- 
valid as  against  creditors  with  actual  notice  though  assignee  request  proper  of- 
ficer to  record  transfer;  Weber  v.  Bullock,  19  Colo.  214,  35  Pac.  183,  holding  that 
equity  will  protect  bona  fide  assijjnee  for  value  when  assignment  made  before 
attaclinient  and  when  assignee  prevented  from  obtaining  proper  transfer  by  fault 
of  others;  New  York  Commercial  Co.  v.  Francis,  28  C.  C.  A.  199,  51  U.  S.  App. 
663,  83  Fed.  769,  holding  that  equitable  owner  may  assert  right  to  stock  as 
against  attaching  creditor  of  nominal  owner,  though  he  permitted  stock  to  stand 
in  latter's  name;  Masury  v.  Arkansas  Nat.  Bank,  87  Fed.  381,  holding  pledge  in 
New  York  of  stock  in  Arkansas  corporation,  not  recorded  in  Arkansas,  void  as 
to  attaching  creditor  of  transferror  in  latter  state;  Continental  Nat.  Bank  v. 
Kliot  Nat.  Bank,  7  Fed.  369,  holding  that  unrecorded  transfer  of  national  bank 
stock  will  take  precedence  of  subsequent  attachment  by  creditor  without  notice; 
Scott  V.  Pequonnock  Nat.  Bank,  21  Blatchf.  203,  15  Fed.  494,  holding  that  credi- 
tors without  notice  take  debtors  property  subject  to  equitable  transfers  where 
no  specified  acts  are  by  positive  requirement  made  prerequisite  to  vestinjr  of 
valid  new  title;  Re  Argus  Printing  Co.  1  N.  D.  434,  26  A.  S.  R.  639,  12  L.R.A.  781, 
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48  N,  W.  347,  holding  that  creditor  of  pledgor  of  stock,  not  transferred  on  books, 
who  attaches  without  knowledge  transfer,  has  lien  superior  to  pledgee's  interest 
which  cannot  be  defeated  by  subsequent  notice  of  transfer. 

Cited  in  reference  notes  in  13  A.  S.  R.  581,  on  attachability  of  stock  when  as- 
sideration  and  without  fraud,  vests  in  transferee  title  superior  to  claim  of  trans- 
fer of  corporate  stock  on  right  of  creditor  of  vendor  to  attach  it. 

Cited  in  note  in  67  L.R,A.  676.  on  effect  of  effort  to  secure  transfer  of  stock 
on  corporate  books  on  validity  of  transfer  as  against  attachments,  executions, 
or  subsequent  transfers. 

Disapproved  in  Lipscomb  v.  Condon,  56  W.  Va.  416,  107  A.  S.  R.  938,  67  L.R-A. 
670,  49  S.  E.  392,  holding  that  unregistered  transfer  of  shares,  for  valuable  con- 
sideration and  without  fraud,  vests  in  transferee  title  superior  to  claim  of  trans- 
ferrer's subsequent  attaching  creditors. 

Attachability  of  corporate  stock. 

Cited  in  reference  note  in  35  A.  S.  R.  696,  on  attachability  of  corporate  stock. 

Pledge  of  corporate  stock  generally. 

Cited  in  reference  note  in  71  A.  S.  R.  67,  on  pledge  of  corporate  stock. 

Cited  in  note  in  32  A.  S.  R.  715,  on  rights  of  holders  of  stock  as  coUateraL 
lilabllity  of  transferror  of  unregistered  transfer  of  stock  for  unpaid  calls. 

Cited  in  Isham  v.  Buckingham,  49  N.  Y.  216,  holding  original  stockholder  not 
liable  for  unpaid  calls,  made  subsequent  to  transfer,  where  failure  of  transfer 
was  company's  own  negligence. 

When   attaching  creditor  cannot  defeat  secret   trust  estate. 

Cited  in  Waterman  v.  Buckingham,  79  Conn.  286,  64  Atl.  212,  holding  attach- 
ing creditor  who  does  not  give  credit  upon  debtor's  apparent  ownership  of  prop- 
erty, gains  no  priority  over  rights  of  equitable  owner. 
KITcet  of  bill  of  sale  as  security  without  change  of  possession. 

Cited  in  Hadden  v.  Dooley,  34  C.  C.  A.  338,  63  U.  S.  App.  173,  92  Fed.  274, 
holding  bill  of  sale  made  by  debtor  to  creditor  without  change  of  possession  void 
as  to  other  creditors. 

Cited  in  note  in  36  A.  D.  492,  on  continued  change  of  possession  to  give  vali- 
dity to  attachment  or  sale. 

81  AM.  DEC.  169,  BOSWEIiL  v.  GOODWIN,  SI  CONN.  74. 

Evidence  of  facts  not  alleged. 

Cited  in  reference  notes  in  8  A.  S.  R.  119,  on  admissibility  of  evidence  to  prove 
facts  not  alleged;  99  A.  D.  739,  on  necessity  that  proof  follow  all^ations;  9 
A.  S.  R.  547,  on  inadmissibility  of  circumstances  having  no  direct  connection 
with  case;  90  A.  D.  569,  as  to  exclusion  of  irrelevant  and  immaterial  testimony. 

Validity  of  mortgage  to  secure  future  advances. 

Cited  in  reference  note  in  40  A.  S.  R.  544,  on  validity  and  priority  of  mort- 
gages for  future  advances. 

—  As  against  mortgagor's  creditors. 

Cited  in  Berry  v.  O'Connor,  33  Minn.  29,  21  N.  W.  840,  holding  mortgage 
made  to  secure  future  advances  not  per  se  fraudulent  as  respects  mortgagors 
creditors. 

—  As  against  subsequent  Hen. 

Cited  in  Home  Sav.  &  L.  Asso.  v.  Burton,  20  Wash.  688,  56  Pac.  940,  holding 
that  mortgage  recorded  prior  to  performance  of  service  has  priority  over  me- 
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«lianic8'  liens  though  advances  made  after  liens  attached;  Blackmar  ▼.  Sharp, 
23  R.  I.  412,  50  Atl.  852,  holding  mortgage  to  secure  future  advances  not  post- 
poned to  lien  attaching  before  advances  madn;  Schmidt  v.  Zahrindt,  148  Ind. 
447,  47  N.  E.  335,  holding  mortgage  valid  lien  for  advancements  made  as  against 
subsequent  purchaser  or  incumbrancer  with  notice  of  mortgage. 

—  For  advances  made  with  notice  of  second  Hen. 

Cited  in  Hyman  v.  HauiT,  138  N.  Y.  48,  33  N.  E.  735,  holding  mortgage  to 
secure  obligatory  future  advances  not  postponed  to  subsequent  mortgage,  as  to 
advances  made  with  knowledge  of  same;  Union  Nat.  Bank  v.  Moline,  7  N.  D. 
201,  73  N.  W.  527,  holding  mortgage  invalid  for  advances  made  after  notice 
of  second  incumbrance  as  against  such  incumbrance. 

.  Cited  in  notes  in  20  A.  D.  662,  as  to  whether  actual  notice  is  necessary  to 
limit  advances  under  mortgage;  20  A.  D.  663,  on  effect  of  notice  of  subsequent 
encumbrance  on  mortgage  given  to  secure  future  advances  which  are  obliga- 
tory. 

—  Where  fntnre  advances  are  optional. 

Cited  in  Ladue  v.  Detroit  &  M.  R.  Co.  13  Mich.  380,  87  A.  D.  759,  holding 
mortgage  invalid  for  liabilities  optional  for  mortgagee  to  incur  as  against  deed 
recorded  before  such  liabilities  incurred. 

Cited  in  reference  note  in  87  A.  D.  773,  on  lien  of  mortgage  to  secure  future 
advances  optional  with  mortgagee. 

What  constitutes  notice. 

Cited  in  note  in  62  A.  D.  321,  on  inference  of  notice  arising  from  newspaper 
articles  or  publication  not  required  or  authorized  by  law. 

Parol  evidence  to  show  that  absolute  deed  was  a  mortgage. 

Cited  in  Stitt  v.  Rat  Portage  Lumber  Co.  96  Minn.  27,  104  N.  W.  561,  holding 
that  deed  absolute  on  its  face  may  be  shown  by  parol  to  be  mortgage  to  secure 
future  advances. 

SI  AM.  DEC.   175,  WOOLF  v.  GHALKER,  81  CONN.  121. 

Property  in  dogs. 

Cited  in  Ex  parte  Cooper,  3  Tex.  App.  489,  30  A.  R.  152,  holding  that  dogs 
are  not  property  within  meaning  of  constitution;  Dickerman  v.  Consolidated 
R.  Co.  79  Conn.  427,  65  Atl.  289,  8  A.  &  E.  Ann.  Cas.  417,  holding  that  at  com- 
mon law  stealing  of  dog  did  not  amount  to  larceny;  State  ex  rel.  Curtis  v. 
Topeka,  36  Kan.  76,  59  A.  R.  529,  12  Pac.  310;  Blair  v.  Forehand,  100  Mass. 
136,  1  A.  R.  94,  97  A.  D.  82;  Wilton  v.  Weston,  48  Conn.  325,— to  point  that 
property  in  dogs  does  not  stand  on  same  ground  as  that  of  property  in  other 
domestic  animals;  Aldrich  v.  Wright,  53  N.  H.  398,  16  A.  R.  339,  to  point  that 
common  law  estimates  canine  life  as  comparatively  worthless. 

Cited  in  reference  note  in  26  A.  S.  R.  808,  on  right  of  property  in  dogs. 

Cited  in  notes  in  9  E.  R.  C.  087,  as  to  whether  dogs  are  property;  15  A.  R. 
366,  on  right  of  property  in  dogs;   67  A.  S.  R.  289,  on  property  in  dogs  and 
remedies  for  its  enforcement;  40  L.R.A.  516,  on  larceny  and  obtaining  dog  by 
false  pretenses. 
liicense  to  keep  dog. 

Cited  in  note  in  9  L.R.A.  362,  on  license  on  privilege  to  keep  dogs. 
Eilablllty  of  owner  for  damages  done  by  animal. 

Cited  in  reference  notes  in  51  A.  S.  R.  64,  on  liability  of  owner  for  injuries 


Digitized  by  VjOOQIC 


81  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  350 

by  animals;  94  A.  D.  407,  on  liability  of  owner  of  domestic  animal  suddenly 
breaking  throiigh  tameness  of  its  nature. 

Cited  in  notes  in  10  A.  R.  271,  on  liability  of  owner  for  damage  by  animals; 
Id  A.  S.  R.  831,  632,  on  liability  for  injuries  by  vicious  animals;  3  E.  R,  C. 
121,  on  liability  for  injuries  done  by  animals  while  straying  and  duty  of  owner 
to  confine  them;  3  E.  R.  C.  118,  119,  on  liability  for  keeping  mischievous  animal 
with  knowledge  of  its  propensities;  6  L.RA.(N.S.)  1167,  1168,  on  liability  for 
injury  by  animals  known  to  be  dangerous  in  the  absence  of  negligence  in  re- 
straining the  same;  14  L.R.A.  197,  on  liability  of  owner  of  animal  for  injuries 
inflicted  by  it  upon  trespasser. 

—  By  dog. 

Cited  in  St.  Louis  A  S.  F.  R.  Co.  v.  Matliews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243,  to  point  that  early  statutes  of  Connecticut  required  no  proof 
of  negligence  in  action  for  damages  by  dog;  ^luller  v.  McKesson,  73  N.  Y.  195, 
29  A.  R.  123;  Speckmann  v.  Kreig,  79  Mo.  App.  376, — holding  that  owner,  with 
knowledge  of  dog's  viciousness,  keeps  it  at  his  peril;  Carroll  v.  Marcoux,  98 
Me.  259,  56  Atl.  848,  holding  that  fact  that  person  injured  was  trespasser  upon 
premises  of  dog's  owner  does  not  of  itself  exempt  latter  from  statutory  liability; 
Melsheimer  v.  Sullivan,  1  Colo.  App.  22,  27  Pac.  17,  holding  one  knowingly 
keeping  vicious  dog  liable  to  one  injured  thereby,  without  negligence  on  his  part; 
Peck  V.  Williams,  24  R,  I.  583,  61  L.R.A.  351,  54  Atl.  381,  holding  owner  liable 
though  party  injured  was  trespasser  where  latter  did  not  purposely  and  reck- 
lessly bring  injury  upon  himself;  Kelly  v.  Alderson,  19  R.  1.  544,  37  Atl.  12, 
holding  under  statute  owner  of  dog  liable  for  damage  done  from  mere  fact 
that  dog  was  on  highway;  Riley  v.  Harris,  177  Mass.  163,  58  X.  E.  584,  holding 
that  one  calling  upon  dog  owner's  servant  may,  if  she  was  in  exercise  of  due  care 
recover  for  injuries  by  dog;  Elliott  v.  Herz.  29  Mich.  202,  holding  that  statute 
making  owner  liable  for  injuries  to  domestic  animals  by  dog  does  not  apply^ 
to  case  of  rabid  dog;  Conway  v.  Grant,  88  Ga.  40,  39  A.  S.  R.  145.  14  L.R.A.  196, 
J 3  S.  E.  803,  holding  that  one  who  in  city  enters  another's  backyard  through 
open  gate  on  lawful  business,  and  is  bitten  by  untied  freocious  dogs  of  which  he 
had  no  notice,  has  right  of  action  against  owner  if  he  knew  dogs  were  accustomed 
to  bite,  yet  permitted  them  to  run  loose  with  gate  open. 

Cited  in  reference  notes  in  92  A.  D.  617,  on  liability  of  owner  for  damages 
done  by  dc>g;  30  A.  S.  R.  147,  on  liability  of  owner  of  vicious  dog  to  trespassers. 
Contributory  negligence  as  defense. 

Cited  in  reference  note  in  35  A.  D.  104,  on  contributor^'  negligence  as  defense 
in  case  of  gross  negligence. 

Cited  in  note  in  12  L.R.A.  280,  on  contributory  negligence  as  defense  to  action 
tor  damages  for  personal  injuries. 
—  To  action  for  Injury  by  dog. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Scott,  74  Ind.  25,  holding  owner  of  vicious 
(log,  knowing  it  to  be  such,  not  liable  to  person  injured  thereby,  if  latters  neg- 
ligence contributed  to  injury;  Fye  v.  Chapin,  121  Mich.  675.  80  N.  W.  797, 
holding  that  negligence  of  injured  childs  parents  in  adihitting  dog  to  house 
cannot  be  imputed  to  child  so  as  to  relieve  owner  from  liability;  Stuber  v. 
Gannon,  98  Iowa,  228,  67  N.  W.  105  (dissenting  opinion),  on  right  to  require 
one  injured  by  dog  to  show  himself  free  from  contributory  negligence. 
Sufficiency  of  complaint  In  action  for  injuries  by  vicious  animal. 

Cited  in  T^ono  v.  Kelly,  77  CV)nn.  .")60,  60  Atl.  136,  1  A.  &  E.  Aim.  Cas.  947, 
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holding  that  at  common  law  allegations  of  scienter,  or  averment  of  other  facts 
dispensing  with  its  presence,  was  essential;  Brooks  v.  Taylor,  65  Mich.  208, 
31  N.  W.  837,  holding  keeping  of  bull,  with  knowledge  of  vicious  propensities 
sufficient  allegation  of  negligence;  Hussey  v.  King,  83  Me.  568,  22  Atl.  476, 
holding  not  necessary  to  allege  and  prove  in  first  instance  own  due  care  in 
mattef ;  Graham  v.  Payne,  122  Ind.  403,  24  N.  E.  216,  holding  that  allegations 
of  mischievous  or  vicious  propensity  of  animal,  injury  resulting  therefrom  and 
scienter,  makes  prima  facie  case. 

Right  to  kill  animals. 

Cited  in  notes  in  49  A.  D.  260,  on  liability  for  killing  or  maiming  tresspassing 
animals;  124  A.  S.  R.  602,  on  right  of  private  person  to  destroy  dangerous 
animals. 

—  Dok:s. 

Cited  in  Ford  v.  Glennon,  74  Conn.  6,  49  Atl.  189,  holding  one  killing  dog 
doing  mischief  liable  for  value  thereof  if  it  appear  shooting  unnecessary  to  pro- 
tect life  or  property;  Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U.  S.  698,  41  L. 
ed.  1169,  17  Sup.  Ct.  Rep.  693,  to  point  that  ferocious  dog  has  no  right  to  life, 
which  man  is  bound  to  respect;  Spaight  v.  McGovern,  16  R.  I.  658,  7  L.R.A. 
388,  19  Atl.  246,  upholding  right  to  kill  dog  biting  one  as  soon  thereafter  as 
person  assaulted  can  get  a  weapon.. 

Cited  in  reference  notes  in  32  A  S.  R.  515,  as  to  when  killing  valuable  dog  is 
not  justified;  74  A.  S.  R.  360,  on  right  to  kill  dogs.  * 

Cited  in  notes  in  40  L.R.A.  510,  on  right  to  kill  barking  and  howling  dojjs; 
37  L.R.A.  659,  on  liability  of  railroad  for  killing  dogs;  67  A.  S.  R.  293,  294, 
on  justification  and  defenses  for  killing  or  injuring  anothers  dog. 

What  constitutes  a  trespass  by  animal. 

Cited  in  note  in  49  A.  D.  256,  on  what  constitutes  a  trespass  by  animals. 
Keeping  of  dog  as  nuisance. 

Cited  in  note  in  7  L.R.A.  (N.S.)  350,  on  keeping  of  barking  dogs  as  nuisance. 

Ri^ht  to  abate  nuisance. 

Cited  in  note  in  134  A.  S.  R.  602,  on  right  of  private  person  to  abate  public 
nuisance  though  not  specially  injured. 
Right  to  Impose  tax  upon  dogs. 

Cited  in  Hoist  v.  Roe,  39  Ohio.  St.  340,  48  A.  R,  469,  holding  per  capita  tax 
on  dogs  not  inhibited  by  constitution;  Kidd  v.  Reynolds,  20  Tex.  Civ.  App.  355. 
50  S.  W.  600,  holding  municipal  ordinance  exacting  license  tax  from  owner  of 
dog  not  unconstitutional;  Van  Horn  v.  People,  46  Mich.  183,  41  A.  R.  150.  9 
N.  W.  246,  holding  dogs  are  properly  subjected  to  special  and  peculiar  regula- 
tions for  purpose  of  repressing  mischief  likely  to  be  done  to  more  valuable 
property  and  persons. 

Cited  in  note  in  10  L.R.A.  43,  on  constitutionality  of  taxes  on  dogs. 

liiabllity  for  Injury  to  trespassers  generally. 

Cited  in  McGhee  v.  Norfolk  &  S.  R.  Co.  147  N.  C.  142,  60  S.  E.  912,  holding 
owner  of  premises  not  liable  to  trespasser  for  negligence  in  keeping  explosives 
thereon. 

Cited  in  notes  in  25  E.  R.  C.  114.  on  liability  of  landowner  for  injuries  sus- 
tained by  trespasser;  29  L.R.A.  155,  150.  on  liability  for  killing  or  injuring 
trespassers  by  means  of  spring  guns,  traps,  and  other  dangerous  instruments. 
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Right  to  review  entire  case  on  appeal. 

Cited  in  Capen  v.  Peckham,  35  Conn.  88,  holding  that  entire  case  cannot  be 
carried  up  by  proceedings  in  error,  but  only  particular  errors  in  court's  rulings. 

81  AM.  DEC.  185,  COOK  v.  GRAY,  2  HOUST.   (DEIi.)    455. 
Power  of  legislature  over  remedy  upon  contracts. 

Cited  in  Cunningham  v.  Dipon,  1  Marv.  (Del.)  163,  41  Atl.  519,  holding  that 
legislature  may  at  pleasure  regulate  remedy  both  as  to  past  and  future  con- 
tracts. 

Cited  in  reference  notes  in  88  A.  D.  629,  on  legislative  control  over  remedies; 
90  A.  D.  320,  on  regulation  of  remedy;  10  A.  S.  R.  275,  on  change  of  remedy  as 
impairment  of  obligation  of  contract. 

Cited  in  note  in  49  A.  B.  R.  277»  on  statutes  impairing  obligation  of  con- 
tracts. 

81  AM.  DEC.   194,  INTERN AIj  IMPROV.  FUND  v.  BAILEY,    10  FLA. 

112. 
Use  to  which  Internal  improvement  fund  of  Florida  may  be  put.. 

Cited  in  Vose  v.  Internal  Improv.  Fund,  2  Woods,  647,  Fed.  Cas.  No.  17,008, 
to  point  that  neither  legislature  nor  trusts  have  right  to  appropriate  fund 
for  purposes  other  than  mentioned  in  act  until  existing  debts  paid;  Wilson  v. 
Mitchell,  43  Fla.  107,  30  So.  703,  holding  that  internal  improvement  fund  cannot 
be  made  responsible  for  damages  caused  by  neglect  of  duty  on  part  of  trustees. 

Cited  in  note  in  07  L.R.A.  822,  on  extent  and  limitations  of  right  to  improve 
navigability  of  stream. 

Distinguished  in  Internal  Improv.  Fund  v.  Gleason,  16  Fla.  384,  holding 
drainage  of  swamp  and  overflowed  lands  no  division  of  internal  improvement 
fund. 

Power  of  legislature  to  Invest  with  Judicial  power. 

Cited  in   Com.   v.   Chadwick,   17   Fla.   428,  on  right  of  legislature  to  invest 
party  to  suit,  or  his  attorney,  with  judicial  function  to  determine  disqualifica- 
tion of  justice. 
Power  of  legislature  to  postpone  payment  of  matured  obligations. 

Cited  in  Forstall  v.  Consolidated  Asso.  34  La.  Ann.  770,  holding  that  legis- 
lature cannot  extend  time  for  paying  matured  obligations  without  consent  of 
holders  thereof. 
Legislative  act  as  limiting  power  of  succeeding  legislature. 

Cited  in  Gonzales  v.  Sullivan,  16  Fla.  791;  Internal  Improv.  Fund  ▼.  St. 
Johns  R.  Co.  16  Fla.  531, — ^holding  power  of  legislature  not  limited  by  act  of 
antecedent  one  unless  act  of  first  is  of  such  character  as  calls  into  operation 
constitutional  limitation  upon  power  of  second. 

Cited  in  reference  notes  in  93  A.  D.  782,  on  legislative  control  over  remedies; 
90  A.  D.  320,  on  impairment  of  obligation  of  contracts;  92  A.  D.  68;  20  A.  S. 
K  228,-— on  validity  of  laws  impairing  contracts;  37  A.  S.  R.  567,  on  con- 
stitutionality of  contracts  impairing  obligation  of  contracts;  96  A.  D.  179, 
on  power  of  legislature  to  devest  rights  acquired  through  contract  with  former 
legislature;  91  A,  D.  262,  on  duty  of  judiciary  to  declare  void  statute  impairing 
obligation  of  contracts. 
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Effect  of  repeal  of  statute. 

Cited  in  reference  note  in  37  A.  S.  R.  567,  on  effect  of  repeal  of  statute. 

f  1  AM.  DEC.  202,  TAYLOR  v.  JETER,  83  GA.   105. 
RiiTht  to  attack  Jndgrment  of  probate  court  collaterally. 

Cited  in  Jonea  v.  Bowman,  13  Wyo.  79,  67  L.KA.  860,  77  Pac  439,  holding 
that  welfare  and  interest  of  minor  orphan  child  should  be  sole  consideration; 
Sloan  V.  Jones,  130  Ga.  836,  62  S.  £.  21,  holding  that  father  should  be  awarded 
control  unless  proven  child's  welfare  justifies  awarding  custody  to  another; 
Miller  v.  Wallace,  76  Ga.  479,  2  A.  S.  R.  48  holding  that  clear  and  strong  case 
must  be  made  out  to  sustain  objection  to  father's  right;  Walker  v.  Jones,  1  Ga. 
App.  70,  57  S.  E.  903,  holding  as  between  father  and  one  who  acquired  custody 
peaceably,  necessary  only  that  prof  of  father's  unlitness  be  clear  and  satis- 
factory. 

Cited  in  reference  notes  in  6  A.  S.  R,  688,  on  parent's  right  to  custody  of 
child;  95  A.  D.  670;  54  A.  &  R.  550,— on  father  as  natural  guardian  of  infant. 

Cited  in  notes  in  89  A.  S.  R.  276,  on  right  of  natural  guardian  to  custody  of 
ward;  2  L.R.A.(N.S.)  204,  on  parent's  right  to  will  custody  of  child;  89  A.  D 
255,  on  court's  duty  on  habeas  corpus  to  obtain  custody  of  child;  58  L.R.A.  940, 
on  right  of  stranger  to  remove  incompetent  or  infant  from  state;  89  A.  S.  R. 
269,  on  general  nature  and  extent  of  guardianship  over  person  of  ward. 

—  Divorce  decree  as  conclusive  bar  to  father's  right. 

Cited  in  Re  Blackburn,  41  Mo.  App.  622,  holding  that  decree  of  divorce,  in  favor 
of  wife  does  not  operate  as  conclusive  bar  to  father's  right. 
Right  of  one  awarded  parental  power  over  minor  to  appoint  testamentary 
guardian. 

Cited  in  Lamar  v.  Harris,  117  Ga.  993,  44  S.  E.  866,  holding  one  to  whom 
parental  power  ovei  minor  is  awarded  has  no  power  to  appoint  testamentary 
guardian  for  such  minor;  Gilmore  v.  Kitson,  165  Ind.  402,  74  N.  E.  1083,  hold- 
ing that  mother  cannot  by  testamentary  provisions  or  otherwise  deprive  father 
of  right  to  minor  child's  custody,  after  her  death. 

Cited  in  note  in  29  A.  D.  714,  on  power  to  appoint  testamentary  guardians. 
Extraterritorial  effect  of  decree  awarding  control  of  minor. 

Cited  in  Wilson  v.  Elliott,  96  Tex.  472,  97  A.  S.  R.  928,  73  S.  W.  946,  holding 
that  decree  m  one  state  awarding  child  to  father  does  not,  when  child  goes  into 
another  state,  prevent  courts  there,  inquiring  as  to  present  fitness. 

Cited  in  note  in  7  L.R.A.  (N.  S.)  308,  on  recognition  of  right  emanating  from 
foreign  power  to  custody  and  control  of  child. 

Cliange  of  domicil. 

Cited  in  reterence  note  in  79  A.  S.  R.  47,  on  change  of  domicil  of  infant. 
Cited  in  note  in  9  E.  K  C.  807,  as  to  whether  person  can  have  more  than  one 
domicil  for  purposes  of  succession. 

81  AM.  DEC.  209,  ALFORD  v.  STATE,  33  GA.  SOS. 

Presumption  of  malice  from  carrying  weapon. 

Cited  in  21  Cyc.  Law  &  Proc.  p.  879,  as  to  presumption  of  malice  from  men 
carrying  of  deadly  weapon. 

Am.  Dec.  Vol.  XI.— 23. 
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81  AM.  DEC.  21^,  WORTHEN  v.  PEARSON,  88  6A.  88ft. 
Wben  dower  is  not  barred  by  proTtsion  In  will. 

Cited  in  Foreater  v.  Watford,  67  Ga.  608,  holding  widow's  right  to  dower  not 
defeated  by  provision  in  will  unless  she  does  some  act  which  shows  she  elected 
provision  in  lieu  of  dower. 

Cited  in  notes  in  10  E.  R.  C.  347,  on  election  by  widow  between  testamentar>* 
provision  and  dower;  3  L.R.A.  497,  on  widow's  right  of  dower;  P2  A.  S.  R.  700, 
on  effect  of  provisions  for  support  of  widow  on  her  duty  to  elect  between  benelits 
of  will  and  right  to  dower  or  in  community  property;  92  A.  S.  R.  703,  on  effect 
of  particular  testamentary  provisions  on  widow's  duty  to  elect  between  bene- 
fits of  will  and  right  to  dower  or  in  community  property. 

81  AM.  DEC.  217,  .ETNA  INS.  CO.  v.  PHEIiPS,  87  Hili.   71. 

How  breaches  of  warranties  in  policy  mnst  be  pleaded. 

Cited  in  Supreme  Lodge  K.  of  L.  of  G.  v.  Albers,  106  111.  App.  86,  holdinf' 
that  breaches  of  warranties  representations,  or  statements  in  application  or  policy 
must  be  pleaded  specially. 

Necessity  of  negativing  nonpcrfornuince  of  conditions  where  instrument 
is  set  oat  in  ha(*c  verba. 

Cited  in  Colonial  Mut  F.  Ins.  Co.  v.  Ellinger,  112  111.  App.  302,  holding  not 
necessary  to  negative  all  conditions  which  will,  if  existent,  defeat  recovery,  where 
insurance  policy  set  up  in  haec  verba. 
Exercise  of  insurer's  option   to  rebuild. 

Cited  in  note  in  26  L.R.A.  857,  on  exercise  of  insurei  s  option  to  rebuild  as  m 
matter  of  defense. 

When  finding  on  inqaisition  to  assess  damages  may  be  executed. 
•     Cited  in  Colorado  Springs  Co.  v.  Hewitt,  3  Colo.  275,  to  point  that  flndin;;  on 
inquisition  to  assess  damages  may  be  executed  after  regular  panel  discharged. 

81  AM.  DEC.  a  10,  GIBSON  v.  ROLL,  27  IUj.  88,  Reversed  on  rehear- 
ing In  SO  111.  172. 
Proceedings  for  sale  of  land  of  infant  or  decedent. 

Cited  in  reference  notes  in  33  A.  S.  R.  197,  on  nature  of  guardian's  proceed- 
ings to  sell  ward's  estate;  94  A.  D.  317,  on  necessity  of  following  statutory  pro- 
vision regarding  power  of  sale  of  decedent's  property ;  87  A.  D.  223,  on  eflfect  up- 
on infant  heirs  of  proceedings  by  administrator  to  sell  real  estate;  92  A.  D.  374, 
as  to  when  irregularities  in  guardian's  sale  are  not  fatal;  92  A.  D.  465,  on  in 
faut's  having  opportunity  to  correct  errors  in  guardian's  sale  of  real  estate;  88 
A.  D.  730,  on  effect  on  title  of  bona  fide  purchasers  of  objection  founded  upon 
captious  criticism. 

—  Jurisdiction  to  sell. 

Cited  in  reference  note  in  51  A.  S.  R.  401,  on  jurisdiction  to  sell  infantas  prop- 
erty. 

—  Mode   of   acquiring   Jurisdiction. 

Cited  in  reference  notes  in  87  A.  D.  223,  as  to  when  probate  court  acquires 
jurisdiction  of  subject  matter  and  person  on  sale  of  real  estate;  96  A.  D.  461, 
as  to  how  jurisdiction  of  parties  to  proceedings  for  sale  of  decedent's  estate  is 
acquired;  91  A.  D.  622,  on  how  probate  court  may  acquire  juribdicCion  of  par- 
ties so  as  to  order  sale  of  decedent's  estate. 
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—  Effect  of  failure  to  give  statutory  notice  of  sale. 

Cited  in  Fell  v.  Young,  03  III.  106;  Donlin  v.  Hettinger,  67  111.  348,— holding 
unless  statutory  mode  of  bringing  parties  before  court,  is  pursued  in  adminis- 
trators' proceedings  to  sell  land,  there  will  be  such  want  of  jurisdictioi.  as  will 
vitiate  order  of  sale. 

Cited  in  reference  notes  in  87  A.  D.  248,  en  validity  of  executor's  or  adminis- 
trator's sale  whers  proper  notice  has  not  been  given;  42  A.  S.  R.  649,  on  effect  of 
guardian's  or  administrator's  sale  without  notice;  92  A.  D.  374,  on  effect  of 
guardian's  or  administrator's  sale  without  notice  or  with  insufficient  notice. 

—  Sufficiency  of  notice  of  application  for  leave  to  sell. 

Cited  in  Botwick  v.  Skinner,  80  IIL  147,  holding  not  essential  that  names  of 
heirs  should  be  given  in  notice;  Goudy  v.  Hall,  36  111.  313,  87  A.  D.  217,  holding 
that  administrator's  notice  need  not  specify  particular  day  of  term,  on  which 
petition  for  leave  to  sell  realty  will  be  presented;  Moore  v.  Neil,  39  111.  256,  89 
A.  D.  303,  holding  notice  sufficient  though  not  specifying  in  what  county  or 
state  court  to  be  held  at  which  application  would  be  macTe. 

Cited  in  reference  note  in  92  A.  D.  248,  on  sufficiency  of  notice  of  sale  of  real 
estate. 

—  Sufficiency  of  petition  for  sale. 

Cited  in  Swearengen  v.  Gulick,  67  111.  208;  Hobson  v.  Ewan,  62  111.  146, — 
holding  no  objection  that  names  of  heirs  are  not  stated  on  such  petition;  Bree 
V.  Bree,  51  111.  367,  holding  allegation  that  decedent  left  no  personal  estate  suf- 
ficient upon  proof  thereof,  to  confer  jurisdiction  upon  court  to  order  sale. 

—  Necessity  of  raaking  infants  parties. 

Cited  in  reference  note  in  92  A.  D.  875,  on  making  infant  wards  parties  in  pro- 
ceedings to  sell  their  real  estate. 
OonclusiYcness  of  finding  by  court. 

Cited  in  Groudy  v.  Hall,  30  III.  109,  holding  that  courts  findings  on  question 
of  jurisdiction  are  not  conclsive;  Harris  v.  Lester,  80  111.  307;  Botsford  v.  O'Con- 
ner,  57  111.  72, — ^holding  finding  of  court  in  decree  conclusive  in  collateral  pro- 
ceeding unless  rebutted  by  other  portions  of  same  record. 
Right  to  custody  of  minor  child. 

Cited  in  Clark  v.  Bossier,  10  Idaho,  348,  78  Pac.  358,  3  A.  &  E.  Ann.  Cas.  231, 
holding  that  orders  and  judgment  of  probate  court  in  regard  to  matters  over 
which  they  have  original  jurisdiction  cannot  be  attacked  collaterally;  Mortgage 
Trust  Co.  V.  Redd,  38  Colo.  458,  120  A.  S.  R.  132,  8  L.R,A.(N.S.)  1215,  88  Pac. 
473,  holding  that  failure  of  guardian  to  give  statutory  notice  of  sale  of  ward's 
property  will  not  render  Judgment  subject  to  collateral  attack. 

(Jited  in  reference  note  in  87  A.  D.  223,  on  right  to  question  collaterally^  find- 
ings of  probate  court. 

81  AM.  DGC.  224,  SEEIiY  v.  PEOPIiE,  27  Ilili.  17S. 
liiability  of  surety  on  bond. 

Cited  in  notes  in  25  A.  R.  708.  on  liability  of  surety  on  bond  conditionally  de- 
livered; 90  A.  S.  R.  204,  on  liability  of  sureties  on  forged  official  bonds. 

—  When  name  of  cosurety  Is  forged. 

Cited  in  Terry  v.  Hazlewood,  1  Duv.  104,  holding  no  defense  to  action  against 
surety  that  name  of  co-surety  was  forged;  Chamberlain  v.  Brewer,  3  Bush,  561; 
Cornell  v.  People,  37  111.  App.  490, — holding  that  forgery  of  signature  of  alleged 
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8urety  upon  officer's  bond  will  release  another  signing  as  surety  upon  fraudu- 
lent representation  of  its  genuineness;  Stem  v.  People,  102  111.  540,  holding  that 
fact  that  name  of  one  surety  on  official  bond  was  forged  will  not  discharge  surety 
who  subsequently  executes  bond  in  ignorance  of  such  forgery;  Hall  ▼.  Smith,  14 
Bush,  604,  holdinjr  surety  bound  notwithstanding  forgery  of  signature  of  co- 
surety, where  obligee  accepts  bond  without  knowledge  of  forgery. 

Cited  in  note  in  49  L.R.A.  317,  on  guaranty  by  one  signing  bond  of  genuine- 
ness of  prior  signatures. 

Disapproved  in  Helms  v.  Wayne  Agri.  Co.  73  Ind.  325,  38  A.  R.  147,  holding 
that  fact  that  name  of  one  obligor  of  bond  was  forged  will  not  release  co-obligor, 
though  surety  only,  who  signed  in  belief  that  signature  was  genuine,  if  obligee 
accepts  same  without  knowledge  of  forgery. 

Overruled  in  Stoner  v.  Millikin,  85  111.  218,  holding  fact  that  name  inducing 
surety  to  sign  note  was  forged  by  maker  will  not  release  surety  as  against  in- 
nocent holder  for  value. 

Liability  of  surety  when  name  of  cosurety  to  erased. 

Cited  in  McCramer  v.  Thompson,  21  Iowa,  244,  holding  that  erasure  of  name 
of  surety  on  promissory  note,  without  knowledge  or  consent  of  co-sureties,  dis- 
charges surety  who  signed  when  such  name  was  upon  it. 
Liability  of  surety  where  agreed  cosurety  is  not  obtained. 

Cited  in  State  use  of  Bothrick  v.  Potter,  63  Mo.  212,  21  A.  R.  440,  holdin*; 
surety  liable,  though  principal  deliver  bond  without  obtaining  another  surety  as 
agreed,  where  taker  without  knowledge  of  such  agreement;  State  ex  rel.  Barnes 
V.  Iwewis,  73  N.  C..138,  21  A.  R.  461,  holding  surety  who  signs  upon  assurance 
that  another  will  sign  also,  liable  though  such  other  never  signs. 

Validity  of  Joint  and  several  note  where  part  of  names  are  forged. 

Cited  in  First  Nat.  Bank  v.  Shaw,  149  Mich.  362,  13  L.R.A.(N.S.)   426,  112 
N.  W.  904,  12  A.  &  E.  Ann.  Cas.  437,  holding  joint  and  several  note  valid  in 
hands  of  bona   fide  holder  as  against  parties  actually  signing  though  part  of 
names  thereon,  forged. 
Duty  of  ascertaining  as  to  proper  execution  of  bond. 

Cited  in  Clegg  v.  Daregh,  63  Tex.  357,  to  point  that  it  is  duty  of  officer  to 
whom  official  bond  is  delivered  to  see  that  it  is  properly  executed. 

m  AM.  DFC.  226,  GREAT  WESTERN  R.  CO.  v.  HELM,  27  ILL.  198. 
Liability  of  railroad  company  for  Improperly  fenced  track. 

Cited  in  (Jill  v.  Atlantic  &  G.  W.  K.  Co.  27  Ohio  St.  240,  holding  company 
»iot  released  by  contracting  with  another  to  fence  track,  when  performance  it- 
self insufficient;  Bartlett  v.  Dubuque  &  S.  C.  R.  Co.  20  Iowa,  188,  holding  tliat 
«act  that  bars  at  private  crossing  were  left  down  by  landowner,  does  not  release 
railroad  from  liability  for  injuries  resulting  therefrom,  if  it  has  not  used  due 
care  to  keep  them  closed;  Russell  v.  Hanley,  20  Iowa,  219,  89  A.  D.  535,  holding 
company  not  liable  where  crossing  gate  left  down  by  third  persons,  if  it  haa 
Droperly  fenced  road  and  uses  necessary  care  in  keeping  it  up. 

Cited  in  note  in  49  L.RA.  633,  on  liability  of  railroad  company  for  injury  duti 
to  gate  in  fencf^  having  been  left  open  by  stranger. 
-Who  may  maintain  action. 

Cited  in  Walther  v.  Sierra  R.  Co.  141  Cal.  288,  74  Pac.  840,  holding  that  any 
lawful  occupant  of  land  who  suffers  injury  from  failure  of  railroad  to  fence  tracks 
mav  maintain  action. 
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Cited  in  note  in  9  L.R.A.(N.S.)  349,  on  private  action  for  violation  of  statute 
requiring  railroads  to  fence  right  of  way. 

—  What  constitutes  "fence"  within  meaning:  of  statute  requiring  proper 
fencing  of  track. 

Cited  in  Henderson  v.  Schaas,  34  111.  App.  155,  holding  that  gate  is  part  of 
fence;  Illinois  C.  R.  Co.  v.  Arnold,  47  111.  173,  to  point  that  bars  are  part  of 
fence  and  allowing  them  to  remain  down  three  months  constitutes  negligence  on 
part  of  railroad. 

81  AM.  DEC.  227,  ARNETT  v.  ARNETT,  27  IliL.  247. 
What  essential  to  validity  of  nuncupative  will. 

Cited  in  Weir  v.  Chidester,  63  111.  453,  holding  any  words  that  express  clear  in- 
tention to  give  estate  to  certain  person,  sufficient;  Isham  v.  Bingham,  126 
111.  App.  513;  Cream  v.  Hourigan,  58  111.  App.  137, — holding  that  animus  tes- 
tanti  at  time  of  alleged  nuncupation  must  be  shown  by  clearest  and  most  in- 
disputable testimony. 

Cited  in  reference  notes  in  20  A.  S.  R.  384,  on  essential  qualities  of  nuncu- 
pative wills;  67  A.  S.  R.  224,  on  essentials  of  proof  of  nuncupative  will. 

Cited  in  notes  in  20  A.  D.  46;  67  A.  S.  K  572,  576;    125  A.  S.  R.  907,— on 
nuncupative  wills;    67   A.   S.   R.   577,   on   necessity   of   testamentary   intent   to 
validity  of  nuncupative  wilL 
"As  to  witnesses. 

Cited  in  Re  Hebden,  20  N.  J.  Eq.  473,  holding  calling  upon  witnesses  by  tes- 
tator himself  essential  to  validity  of  nuncupative  will;  Andrews  v.  Andrews,  48 
Miss.  220,  holding  nuncupative  will  not  established,  there  being  no  rogatio  tes- 
tium  at  time  of  nuncupation ;  Mulligan  v.  Leonard,  46  Iowa,  692,  holding  not  es- 
sential that  witnesses  by  whom  will  established  should  have  been  called  upon  to 
witness  such  will  by  testator;  Re  Grossman,  175  111.  425,  67  A.  S.  R.  219,  51 
N.  E.  750,  holding  fact  that  testator's  words  are  overheard  by  persons,  not 
enough  to  establish  niuicupative  will,  where  not  requested  to  act  as  witnesses; 
Re  Grossman,  75  111.  App.  224,  holding  indispensible  that  testator  expressly  de- 
sire those  present  to  bear  witness  that  such  was  his  last  will  or  do  or  say 
something  equivalent  to  express  request ;  Re  Page,  23  Wis.  69,  holding  request  by 
alleged  testator  to  one  "to  witness  what  she  said"  and  another  "to  come  back 
and  pay  attention  to  what  she  said"  insufficient  to  satisfy  statute;  Scales  v. 
Thornton,  118  Ga.  93,  44  S.  E.  857,  to  point  that  it  is  not  necessary  that  bidding 
of  witnesses  should  be  by  word  of  mouth. 

81  AM.  DEC.   231,  BEADLES  v.  BLISS,  27   ILL.  320. 
Legality  of  wagering  contracts. 

Cited  in  reference  note  in  119  A.  S.  R.  173,  on  common-law  defenses  to  note* 
and  other  obligations  given  for  gambling  debts. 

Cited  in  notes  in  18  L.R.A.  861,  on  legality  of  wagers;  37  A.  S.  R.  701,  on 
validity  and  enforceability  of  wagers;  12  E.  R.  C.  406,  on  right  to  sue  on  wagers. 

81  AM.  DEC.  233,  GRIFFIN  v.  EATON,  2  7  ILL.  S79. 

Effect  and  conclusiveness  of  foreign  Judgments. 

Cited  in  reference  notes  in  23  A.  S.  K  22,  on  conclusiveness  of  judgment  of 
sister  state ;  88  A.  D.  465,  on  eflfect  of  judgment  rendered  in  sister  state,  in  other 
states. 
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Cited  in  note  in  103  A.  S.  R.  323,  on  resemblance  between  domestic  judgments 
and  those  of  sister  state  for  purpose  of  pleading. 

81   AM.   DEC.    234,    HAIiL  v.    CARPEN,    27    ILL.    386,   Reaffirmed  on 

later  appeal  in  20  Ul.  512. 
Right  of  action  for  money  received  where  there  Is  no  priTity. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  y.  Manchester,  16  R.  I.  308,  15 
AtL  76,  holding  that  assumpsit  does  not  lie  where  no  privity  of  contract  is 
shown;  Atteberry  v.  Jackson,  16  111.  App.  276,  holding  that  son  of  deceased 
soldier  cannot  maintain  said  action  against  daughter  who  has  been  receiving 
pension  under  false  claim  that  she  was  only  child;  Dumois  v.  Hill,  2  App.  Div. 
525,  37  N.  Y.  Supp.  1093  (affirming  11  Misc.  242,  32  N.  Y.  Supp.  164),  hold- 
ing that  unpaid  creditor  cannot  maintain  action  against  successful  claimant  to 
recover  money  paid  latter  on  claim  not  entitled  to  be  paid;  Neill  v.  Chesscn, 
15  111.  App.  266,  holding  one  who  receives  money  as  his  own,  through  executor's 
misinterpretation  of  will,  not  liable  to  action  for  money  had  and  received  by 
one  entitled  to  same  under  will;  Alderson  v.  Ennor,  45  111.  128;  Rushville  v. 
Rushville.  39  111.  App.  503;  Drovers  Nat.  Bank  v.  Clemmer,  57  111.  App.  107; 
Brainard  v.  Turner,  4  111.  App.  61, — ^to  point  that  where  there  is  no  privity 
between  parties  there  can  be  no  liability  one  to  the  other. 

Cited  in  notes  in  1  £.  R.  C.  705,  on  right  of  action  on  contract  made  for 
benefit  of  third  person;  52  A.  D.  756,  on  privity  between  parties  as  to  money  in 
controversy  as  requisite  to  recover  on  count  for  money  had  and  received. 

Distinguished  in  State  Nat.  Bank  v.  Payne,  56  111.  App.  146,  holding  action 
maintainable  against  ona  who  receives  money  with  full  and  distinct  notice  that 
it  belongs  to  another. 

81  AM.  DEC.  2S5,  8MITH  v.  RACE,  27  IIjL.  387. 
Sufficiency  of  approval  of  guardian's  report  of  sale. 

Cited  in  Field  v.  Peeples,  180  111.  376,  54  N.  E.  304,  holding  court's  endorse- 
ment of  approval  upon  guardian's  report  of  sale  suflicient. 
Wards  as  necessary  parties  to  guardian's  proceedings  to  sell  real  estate. 

Cited  in  Campbell  v.  Harmon,  43  111.  18,  holding  that  infant  wards  need  not 
be  made  parties  to  proceedings  by  guardian  to  sell  their  property. 

Cited  in  reference  notes  in  53  A.  S.  R.  150,  on  parties  to  application  by 
guardian  to  sell  realty;  42  A.  S.  R.  648,  on  minors  as  parties  to  proceeding  by 
guardian;  92  A.  D.  375,  on  making  infant  wards  parties  in  proceedings  to  sell 
their  real  estate;  81  A.  D.  223,  on  infant  wards  as  necessary  parties  in  proceed- 
ings to  sell  their  property. 
Necessity  of  guardian  ad  litem  in  proceedings  to  sell  Infant's  land. 

Cited  in  Orman  v.  Bowles,  18  Colo.  463,  33  Pac.  109,  holding  guardian  ad 
litem  not  necessary  where  proceedings  to  sell  infant's  estate  are  under  statute 
not  requiring  appointment. 

81  AM.  DEC.  239,  RICHARDS  v.  LEAMING,  27  Ilili.  4S1. 
Riffht  to  assign  vendor's  lien. 

Cited  in  Elder  v.  Jones,  85  111.  384;  Keith  v.  Horner,  32  111.  524,— holding 
lien  personal  and  enforceable  by  vendor  only;  Day  huff  v.  Dayhuff,  81  111.  499, 
holding  that  vendor's  lien  does  not  pass  to  assignee  of  purchase  money  note; 
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Markoe  v.  Andras,  67  III.  34;  Hecht  v.  Speara,  27  Ark.  229,  11  A.  R.  784,— 
holding  vendor's  lien  not  assignable,  even  by  express  language;  Smith  v.  Smith, 
9  Abb.  Pr.  N.  S.  420,  1  Sheldon,  238,  holding  lien  assignable,  but  if  upon  absolute 
assignment  of  debt,  express  assignment  of  lien  is  omitted,  lien  is  lost;  Wright 
V.  Troutman,  81  111.  374,  to  point  that  lien  is  personal  and  cannot  be  transferred. 
Assignment  of  Tender's  lien  by  assignment  of  purchase  money  note. 

Cited  in  reference  notes  in  65  A.  S.  R.  648,  on  rights  of  assignee  of  purchase- 
money  notes;  90  A.  D.  300;  95  A.  D.  690;  97  A.  D.  508,— as  to  whether  assign- 
ment of  note  given  to  secure  purchase  money  of  Ignd  passes  vendor's  lien  to 
assignee  so  he  can  enforce  it. 
What  constitutes  waiver  of  vendor's  lien. 

Cited  in  Wing  v.  Goodman,  75  III.  159,  holding  t!:at  quitclaim  deed,  by  holder 
of  lien  to  third  party,  for  land,  will  not  aflfect  lien;  Ross  v.  Clark,  126  111. 
App.  460,  holding  that  lien  does  not  exist  where  as  part  consideration  of  com- 
pleted sale  there  is  agreement  by  vendee  to  do  something  in  future  other  than 
payment  of  fixed  sum;  Fenter  v.  McKinstry,  91  111.  App.  255,  holding  that 
lien  attaches  where  from  circumstances  of  particular  case  there  is  doubt  whether 
vendor  intentionally  waived  it. 

Cited  in  notes  in  41  A.  D.  198,  on  waiver  of  vendor's  lien;  13  L.R.A.  187, 
on  effect  on  vendor's  lien  of  taking  note. 

—  By  taking  security. 

Cited  in  Lehndorf  v.  Cope,  122  111.  317,  13  N.  E.  505,  holding  taking  back 
of  mortgage,  waiver  of  lien;  Warner  v.  Scott,  63  111.  368,  holding  that  vendor 
waives  lien  by  taking  title  bonds  as  security;  Kirkham  v.  Boston,  67  111. 
599,  holding  lien  waived  by  taking  of  notes  of  third  party  secured  by  mort- 
gage; Cowl  v.  Varnum,  37  IlL  181,  holding  taking  note  of  third  party  for  pur- 
chase price,  deemed  waiver  of  lien;  Boynton  v.  Champlin,  42  111.  57,  holding 
lien  lost  where  vendor  takes  as  security  bill  of  exchange  drawn  by  vendee  upon 
third  person,  which  latter  accepts;  Franklin  v.  Hillsdale  Land  &  Cattle  Co. 
70  111.  App.  297,  holding  lien  waived  where  security  is  taken  for  part  of  pur- 
chase price  and  agreement  made  to  take  other  property  in  exchange  for  balance ; 
Baker  v.  Updike,  155  111.  54,  39  N.  E.  587,  to  point  that  taking  of  security  other 
than  personal  liability  of  vendee  waives  lien;  Cimnea  v.  Williams,  11  111.  App. 
72,  to  point  that  in  caae  of  vendor's  and  mechanics'  lien,  taking  of  either  personal 
security  or  chattel  mortgage,  waives  lien. 

Cited  in  reference  note  in  91  A.  D.  121,  on  vendor's  waiver  of  lien  for  purchase 
money  by  taking  security. 

—  By  assignment  of  purchase  money  notes. 

Cited  in  Gruhn  v.  Richardson,  128  111.  178,  21  N.  E.  18;  McLaurie  v.  Thomas, 
39  111.  291, — ^holding  assignment  of  purchase  money  notes,  waiver  of  lien. 

81  AM.  DEC.  242,  STEPHENS  t.  BICHNELIi,  27  TLJj.  444. 

When  mortgagor's  wife  is  not  necessary  party  to  foreclosure  proceedings. 

Cited  in  Lohmeyer  v.  Durbin,  206  111.  574,  69  N.  E.  523;  Fletcher  v.  Holmes, 
32  ind.  497;  Short  v.  Raub,  81  111.  509, — holding  wife  of  mortgagor  not  neces- 
sary party  to  bill  to  foreclosure  purchase  money  mortgage ;  Burson  v.  Day,  65  111. 
146,  holding  mortgagor's  wife  not  necessary  party  to  foreclosure  of  mortgage 
executed  by  husband  before  marriage;  Virgin  v.  Virgin,  91  111.  App.  188,  to  point 
that  wife  is  not  necessary  party  to  bill  for  strict  foreclosure. 
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When  strict  foreclosure  may  be  decreed. 

Cited  in  Chicago  Exhibition  Co.  ▼.  Illinois  State  Bd.  of  Agri.  77  111.  App. 
339,  holding  that  allegation  that  interest  is  mortgaged  for  amount  greatly  in 
excess  of  its  value  eutitles  strict  foreclosure;  Brahm  v.  Dietsch,  15  IlL  App. 
331,  holding  that  strict  foreclosure  may  be  decreed  in  discretion  of  oourt,  only 
where  interests  of  both  parties  manifestly  require  it;  Flagg  v.  Walker,  113 
LF.  8.  669,  28  L.  ed.  1072,  5  Sup.  Ct.  Rep.  697,  to  point  that  courts  of  Illinois 
may  under  certain  circumstances  decree  strict  foreclosure. 

Cited  in  note  in  20  L.I^A.  372,  373,  on  states  in  which  right  to  strict  fore- 
closure of  mortgage  is  in  force. 
Effect  of.  decree  of  strict  foreclosure. 

Cited  in  Ellis  v.  leek,  127  lU.  60,  3  L.R.A.  259,  20  N.  E.  218,  holding  that 
decree  vests  title  and  estate  of  mortgagee  in  complainant  after  time  allowed 
for  payment  has  elapsed. 
Necfflslty  of  proof  where  decree  Is  entered  pro  confesso. 

Cited  in  Boston  v.  Nichols,  47  111.  353,  holding  no  proof  required  to  sustain 
decree  based  upon  allegations  in  bill  where  decree  taken  by  default;  Hannas 
v.  Hannas,  110  111.  53;  Benneson  v.  Bill,  62  111.  408, — holding  that  court  has 
right  to  render  deciee  without  proof,  when  decree  pro  confesso  entered  after 
default;  Hazard  v.  Durant,  12  R.  I.  99,  to  point  that  it  is  discretionary  with 
a  court  where  bill  is  taken  as  confessed  to  require  proof  of  all  or  any  portion  of 
allegations. 
Appeals  from  Judgment  by  confession. 

Cited  in  reference  note  in  52  A.  S.  R.  768,  on  appeals  from  judgments  by  con- 
sent. 

81  A»I.  DEC.  245,  GORTON  ▼.  BROWN,  2  7  ILL.  48». 
Right  of  action  for  malicious  prosecution  of  civil  suit. 

Cited  in  Smith  v.  Michigan  Buggy  Co.  175  111.  619,  67  A,  S.  R.  242,  61  N. 
£.  569,  holding  that  action  will  not  lie  where  not  accompanied  by  arrest  or 
seizure  of  property;  Payne  v.  Donegan,  9  III.  App.  566,  holding  that  commence- 
ment of  suit  before  justice  living  at  distance,  maliciously  and  without  probable 
cause,  and  upon  party's  appearance  allowing  dismissal  and  immediately  com- 
mencing another,  entitles  action;  Abbott  v.  Thome,  34  Wash.  692,  101  A.  S. 
R.  1021,  66  L.R.A.  826,  76  Pac.  302;  Luby  v.  Bennett,  111  Wis.  613,  87  A.  S.  R, 
897,  56  L.R.A.  261,  87  N.  W.  804;  Wetmore  v.  Mellinger,  64  Iowa,  741,  52  A. 
R.  465,  18  N.  W.  870, — holding  that  action  will  not  lie  where  there  has  been  no 
arrest  of  person  or  seizure  of  property  or  special  injury  sustained;  Kolka  v. 
Jones,  6  N.  D.  461,  66  A.  S.  R.  615,  71  N.  W.  558,  holding  that  action  lies 
through  person  of  defendant  therein  or  his  property  not  interfered  with;  Bishop 
V.  American  Preerver's  Co.  51  Fed.  272,  holding  that  as  rule  action  at  law 
Cannot  be  maintained  for  bringing  even  false  and  fictitious  action  against  per- 
son. 

—  Where  attorney  Is  liable. 

Cited  in  Liquid  Carbonic  Acid  Mfg.  Co.  v.  Convert,  82  111.  App.  39,  holding 
attorney,  who  maliciously  prosecutes  suit,  knowing  there  is  no  cause  of  action 
and  causes  person  to  be  arrested  and  imprisoned,  liable  to  respond  in  damages. 
Right  to  damages  for  wrongful  injunction. 

Cited  in  Hubble  v.  Cole,  88  Va.  236,  29  A.  S.  R.  716,  13  L.R.A.  311,  13  S.  E. 
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441  y  holding  that  one  improperly  enjoined  has  common-law  right  of  action  to 
recover  damages;  Glen  Jean,  L.  L.  &  D.  R.  Co.  v.  Kanawha,  G.  J.  &  E.  R.  Co. 
147  W.  Va.  726,  35  S.  E.  978,  holding  damages  not  recoverable,  where  no  bond 
required,  unless  injunction  maliciously  sued  out,  without  probable  cause;  Man- 
love  V.  Vick,  56  Miss.  567,  holding  that  action  will  not  lie  where  not  alleged 
that  injunction  was  sued  out  maliciously  and  without  probable  cause;  Crate 
V.  Kohlsaat,  44  111.  App.  460,  holding  that  common-law  action  will  lie  for 
malicious,  and  without  probable  cause,  suing  out  of  injunction,  afterwards  dis- 
solved, but  injurious  while  in  force;  St.  Louis  v.  St.  Louis  Gaslight  Co.  82  Mo. 
349,  holding  that  assessment  of  damages  upon  dissolution  of  injunction  cannot 
be  made  unless  one  suing  out  same  made  himself  responsible  by  some  voluntary 
undertaking;  Mica  Insulator  Co.  v.  Commercial  Mica  Co.  157  Fed.  90;  Tobey 
Furniture  Co.  v.  Colby,  35  Fed.  592, — holding  defendant  remediless,  if  pre- 
liminary injunction  granted  without  requiring  bond,  unless  he  can  show  no 
probable  cause  for  writ  and  that  it  was  obtained  by  imposition  upon  court. 

Cited  in  notes  in  18  L.R.A.  275,  on  right  to  recover  damages  caused  by  an 
injunction;  14  A.  D.  601,  on  maliciously  suing  out  injunction  without  probable 
cause,  as  ground  of  action  for  malicious  prosecution. 
Right  to  damages  for  malicious  suing  out  of  writ  of  attaciiment. 

Cited  in  Spaids  v.  Barrett,  57  111.  280,  11  A.  R.  10,  holding  that  action  on 
case  lies  though  there  was  at  time  some  indebtedness;  Lawrence  v.  Hagerman, 
56  111.  68,  8  A.  R.   674,  holding  that  action  on  case  lies  if  without  probable 
cause,  for  injury  resulting  to  business,  credit  and  reputation. 
Replevin  of  distrained  goods  as  defeating  lien. 

Cited  in  Speer  v.  Skinner,  35  111.  282,  holding  distrainer  loses  lien  where  goods 
distrained  for  rent  are  replevied. 

81   AM.   DEC.   248,  BARNES  t.   SIMMONS,   27   ILL.    612. 
Wlien  book  entries  admissible  as  evidence. 

Cited  in  Stidger  v.  McPhee,  15  Colo.  App.  252,  62  Pac.  332,  holding  book  entry 
from  sales  slip  inadmissible  to  fix  date  of  sale  without  evidence  of  clerk  making 
sale  that  goods  were  sold  and  delivered  when  slip  made. 

Cited  in  note  in  53  L.R.A.  537,  on  use  of  entries  in  bank  books  as  admissions 
or  as  creating  an  estoppel  on  issues  between  third  persons. 

81  AM.  DEC.  249,  MARINE  BANK  v.  CHANDLER,  27  ILL.  526. 
Relation  between  bank  and   depositor. 

Cited  in  National  Bank  v.  Young,  125  III.  App.  139,  holding  that  relation 
between  bank  and  depositor  is  that  of  debtor  and  creditor. 

Cited  in  reference  notes  in  10  A.  S.  R.  494,  690,  on  the  relation  between  banks 
and  depositors;  7  A.  S.  R.  216,  on  creation  of  relation  of  debtor  and  creditor 
by  deposits  in  bank;  33  A.  S.  R.  307,  on  bank's  relation  to  depositor  as  to  general 
deposit. 

Cited  in  note  in  86  A.  S.  R.  777,  on  title  to  money  deposited  with  or  collected 
by  bank. 

General  and  special  deposits  and  their  nature. 

Cited  in  reference  notes  in  87  A.  D.  532,  on  nature  of  general  deposits  in 
banks;  16  A.  S.  R.  347,  on  receiving  check  as  bank  deposit;  33  A.  S.  R.  306, 
on  bank's  liability  for  special  deposit. 

Cited  in  note  in  33  A.  S.  R.  226,  on  general  and  special  bank  deposits. 
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Bank's  contract  with  depositor  as  to  payment  of  funds  deposited. 

Cited  in  Whaley  v.  Bank  of  Charleston,  6  S.  C.  189;  Boyden  v.  Bank  of  Cape 
Fear,  65  N.  C.  13, — holding  that  bank's  implied  contract  is  to  pay  funds  equiva- 
lent in  value  to  funds  deposited. 

Cited  in  notes  in  19  A.  D.  421;  85  A.  D.  316, — on  what  deposits  in  bank  are 
payable  in. 

Usa^  as  rule  of  action. 

Cited  in   reference  note  in  85   A.   D.   342,  as  to  whether  particular  usages 
amount  to  rule  of  action. 
Banking  customs. 

Cited  in  note  in  21  L.R.A.  445,  on  necessity  of  knowledge  of  banking  customs. 

—  As  excusing  bank  from  exercising  diligence. 

Cited  in  Noble  v.  Doughten,  72  Kan.  336,  3  L.R.A.(N.S.)  1167,  83  Pac  1048; 
Bank  of  Commerce  v.  Miller,  105  IlL  App.  224, — holding  that  special  usage 
will  not  excuse  collecting  bank  from  exercising  all  reasonable  diligence  in  col- 
lecting check. 

—  As  defeiiting  creditor's  right  to  payment  in  money. 

Cited  in  British  &  A.  Mortg.  Co.  v.  Tibballs,  63  Iowa,  468,  19  N.  W.  319 
(dissenting  opinion),  on  right  to  defeat  creditor's  right  to  be  paid  in  money, 
by  usage  to  which  he  does  not  give  assent. 
Admission  of  local  custom  to  limit  bank's  liability. 

Cited  in  Marine  Bank  v.  Birney,  28  111.  90,  holding  local  custom  of  bankers 
inadmissible  to  alter  agreement;  Phelps  v.  Town,  14  Mich.  374,  on  right  to  admit 
local  custom  to  prove  '*in  currency"  had  acquired  certain  signification. 
Meaning  of  **currency"   and   **current  bank  bills.'* 

Cited  in  Osgood  v.  McConnell,  32  111.  74,  holding  that  "current  bank  bills" 
mean  precisely  same  thing  as  "currency;"  Springfield  M.  &  F.  Ins.  Co.  v.  Tin- 
cher,  30  111.  399,  holding  that  by  terms  "currency"  bank  bills  or  other  paper 
money  issued  by  authority,  which  pass  as,  and  for  coin,  are  understood. 

SI  AM.  DEC.  264,  BASS  v.  CHICAGO,  B.  &  Q.  K.  CO.   28  Uili.  •. 
liiability  of  railroad  company  for  Injuries  from  sparks. 

Cited  in  Delaware,  L.  &  W.  R.  Co.  v.  Salmon,  39  N.  J.  L.  299,  23  A.  R.  214; 
Jones  V.  Michigan  C.  R.  Co.  59  Mich.  437,  26  N.  W.  662,— holding  railroad  liable 
where  fire  occurs  in  consequence  of  negligent  failure  to  keep  right  of  way  rea- 
sonably clear  of  dangerous  combustible  matter;  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  V.  Black,  54  111.  App.  82,  holding  that  proof  of  fact  of  setting  fire,  though 
outside  right  of  way,  makes  prima  facie  case  against  company. 

Cited  in  reference  notes  in  96  A.  D.  650;  90  A.  S.  R.  922, — on  liability  of  rail- 
roads for  fire;  1  A.  S.  R.  532,  on  liability  for  injuries  caused  by  fire  from  loco- 
motives; 91  A.  D.  168;  5  A.  S.  R.  78, — on  implied  negligence  from  escape  of  fire 
from  locomotive;  26  A.  S.  R.  315,  on  presumption  of  negligence  from  existence 
of  fire;  93  A.  D.  713,  on  presumption  of  negligence  when  fire  is  communicated 
from  locomotive. 

Cited  in  notes  in  6  A.  R.  599,  on  carrier's  liability  for  fire  communicated  from 
locomotive ;  15  L.R.A.  40,  on  presumption  of  negligence  against  railroad  company 
setting  a  fire. 

Disapproved  in  Gandy  v.  Chicago  &  N.  W.  R.  Co.  30  Iowa,  420,  6  A.  R.  682, 
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holding  that  mere  fact  that  fire  was  occasioned  by  sparks  does  not  make  out 

prima  facie  case. 

«- Diligence  required  to  prevent  fires. 

Cited  in  Toledo,  W.  &  W.  R.  Co.  v.  Corn,  71  111.  493,  holding  company  only 
required  to  use  most  approved  appliances  to  prevent  escape  of  sparks  from  en- 
gine; Illinois  C.  R.  Co.  v.  Frazier,  47  111.  505,  holding  company  held  to  no  higher 
duty  to  keep  right  of  way  free  from  grass  than  are  adjoining  landowners  to 
keep  adjoining  lands  free;  Illinois  C.  R.  Co.  v.  Mills,  42  111.  407,  holding  that 
company  should  make  engines  as  safe  as  possible  and  should  remove  all  com- 
bustible material  and  keep  it  from  its  roadway;  Rolke  v.  Chicago  &  N.  W.  R.  Co. 
26  Wis.  537,  holding  failure  to  stop  train  and  extinguish  fire  caused  by  engine, 
negligence  which  renders  company  liable;  Missouri  P.  R.  Co.  v.  Pletzer,  73  Tex. 
117,  15  A.  S.  R.  771,  3  L.R.A.  639,  11  S.  W.  160,  on  duty  of  railroad  to  ex- 
tinguish fire  originating  otherwise  than  through  its  negligence;  Ohio  &  M.  R.  Co. 
v.  Shanefelt,  47  111.  497,  95  A.  D.  504  (dissenting  opinion),  on  right  to  hold 
railroad  to  only  same  diligence  as  private  individuals,  with  respect  to  same  sub- 
ject matter. 

Disapproved  in  Union  P.  R.  Co.  v.  Rollins,  5  Kan.  167,  on  degree  of  diligence 
required  of  railroad  company. 

—  Burden  of  proof  as  to  negligence. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  t.  Tripp,  175  111.  251,  51  N.  E.  833: 
Wabash  R.  Co.  v.  Brown,  51  111.  App.  656;  Burke  v.  Louisville  &  N.  R.  Co.  7 
Heisk.  451,  19  A.  R.  618;  Tilley  v.  St.  Louis  &  S.  F.  R.  Co.  49  Ark.  5.3.-).  o  S. 
"W.  8, — ^holding  burden  of  proof  on  company  to  disprove  negligence,  when  shown 
fire  originated  from  engine;  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Montgomery,  39  III. 
335;  Toledo,  W.  &  W.  R.  Co.  v.  Wand,  48  Ind.  476;  Woodson  v.  Milwaukee  &  St. 
P.  R.  Co.  21  Minn.  60;  H.  &  T.  C.  R.  Co.  v.  McDonough,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  354;  Spaulding  v.  Chicago  &  N.  W.  R.  Co.  30  Wis.  110.  11  A.  R. 
550;  Kelsey  v.  Chicago  &  N.  W.  R.  Co.  1  S.  D.  80,  45  N.  W.  204,— holding  bur- 
den of  proof  upon  company,  if  showing  locomotive  properly  constructed  and 
managed,  where  fire  shown  to  have  been  propagated  by  sparks  therefrom. 

Cited  in  reference  note  in  95  A.  D.  509,  on  burden  of  proof  where  injury  oc- 
curs from  fires  caused  by  sparks  from  locomotives. 

Disapproved  in  Smith  v.  Hannibal  &  St.  J.  R.  Co.  37  Mo.  287,  holding  that 
burden  of  proving  fire  was  caused  by  company's  negligence  or  want  of  care  is 
upon  complainant. 

—  Evidence  to   show   negligence. 

Cited  in  note  in  1  L.R.A.  627.  on  circumstances  admissible  to  prove  negligence 
in  case  of  fire  caused  by  locomotive. 

—  Negligence  as  a  question  of  fact. 

Cited  in  Kellogg  v.  Chicago  &  X.  W.  R.  Co.  26  Wis.  223,  7  A.  R.  69,  holding  that 
question  whether  company  negligent  in  leaving  weeds  on  its  land,  is  for  jury. 
Necessity  of  averment  of  proper  care  in  action  for  negligence. 

Cited  in  Liebold  v.  Green.  69  111.  App.  527,  holding  averment  of  exercise  of 
proper  care  unnecessary  in  declaration  in  action  for  negligence. 
Necessity  of  averment  of  lack   of  knowledge  of  defects   in   action    for 
negligence. 

Cited  in  Chicago  &  K  I.  R.  Co.  v.  Hinea,  33  III.  App.  271,  holding  in  action  by 


Digitized  by  VjOOQIC 


81  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  364 

employee  against  railroad  company  for  injuries  sustained  because  of  defects  in 
road,  averment  of  lack  of  knowledge  of  defects  unnecessary. 

81  AM.  DEC.  269,  HARRIS  t.  MlliliS,  18  ILIi.  44. 

When  right  to  foreclosure  Is  barred. 

Cited  in  Hagan  v.  Parsons,  67  111.  170;  Medley  v.  Elliott,  62  111.  532,->holding 
that  limitation  statute  which  bars  debt  can  alone  bar  right  to  foreclose  mortgage ; 
Schifferstein  v.  Allison,  24  111.  A  pp.  294,  holding  that  right  to  foreclose  mortgage 
continues  until  mortgage  debt  is  barred. 
—  Effect,  on  right  to  foreclose  mortgage,  of  bar  of  debt. 

Cited  in  Gibson  y.  Rees,  60  III.  383;  Locke  v.  Caldwell,  91  111.  417;  BarreH  ▼. 
,  Hinckley,  124  111.  32,  7  A.  S.  R.  331,  14  N.  E.  863;  Lilly  v.  Dunn,  96  Ind.  220; 
Criss  V.  Criss,  28  W.  Va.  388;  Pollock  v.  Maison,  41  111.  616,— holding  right  of 
foreclosure  barred  when  mortgage  debt  is  barred;  Schmucker  v.  Sibert,  18  Kan. 
104,  26  A.  R.  766;  McGovney  v.  Gwillim,  16  Colo.  App.  284,  66  Pac  346,— hold- 
ing foreclosure  of  mortgage  barred  when  action  on  note  secured  thereby,  is 
barred;  Lynch  v,  Jackson,  28  111.  App.  160;  Jackson  t.  Lynch,  129  111.  72,  21  N. 
E.  680;  Lightcap  v.  Bradley,  186  111.  510,  58  N.  E.  221;  Newman  v.  De  Lorimer, 
19  Iowa,  244;  McMillan  v.  McCormick,  117  111.  79,  7  N.  E.  132,— to  point  that 
right  to  foreclose  mortgage  is  barred  when  action  on  mortgage  debt  is  barred; 
New  England  Mortg.  Secur.  Co.  v.  Reding,  66  Ark.  489,  47  S.  W.  132,  holding 
foreclosure  of  mortgage  not  barred,  when  debt  for  which  it  was  given  is  barred, 
where  mortgage  contains  covenant  to  pay  debt. 

Cited  in  reference  notes  in  86  A.  D.  78,  on  effect  of  bar  of  debt  as  bar  to  fore- 
close mortgage  securing  it;  99  A.  D.  189,  on  effect  of  note  being  barred  by  statute 
of  limitations  on  right  to  foreclose  mortgage  given  as  collateral  security. 

Cited  in  notes  in  95  A.  S.  R.  665.  666,  on  effect  of  bar  of  debt  on  right  to 
enforce  mortgage;  21  L.R.A.  555,  on  effect  of  statutory  bar  of  principal  debt  on 
right  to  foreclose  mortgage  or  deed  of  trust  securing  same. 

Right  of  action  on  appeal  bond  where  action  on  Judgment  Is  barred. 

Cited  in  Stelle  v.  Lovejoy,  125  111.  352,  17  N.  E.  711,  holding  action  on  appeal 
bond  not  barred  by  limitation  of  action  on  judgment. 

Kffect  In  equity  of  bar  of  statute  at  law. 

Cited  in  Gordon  v.  Johnson,  186  111.  18,  67  N.  E.  790,  holding  that  bar  of  stat- 
ute at  law  forms  bar  in  equity. 

Cited  in  notes  in  12  A.  D.  371,  on  application  of  statute  of  limitations  in 
equity;  42  L.  ed.  U.  S.  712,  on  adoption  and  application  by  courts  of  equity  of 
statutes  of  limitations  in  cases  of  concurrent  jurisdiction  with  courts  of  law. 

Term  of  existence  of  mortgage. 

Cited  in  Ware  v.  Schintz,  190  111.  189,  60  N.  E.  67;  Bradley  v.  Liglitcap,  19.5 
U.  S.  1,  49  L.  ed.  65,  24  Sup.  Ct.  Rep.  748;  Bradley  v.  Lightcap,  202  111.  154.  67 
N.  E.  45, — holding  that  term  of  its  existence  is  measured  by  that  of  mortgage 
debt. 

Effect  of  sale  under  trust  deed  after  payment  of  debt.| 

Cited  in  Shippen  v.  Whittier,  117  111.  282,  7  N.  E.  642,  holding  that  sale  under 
trust  deed  after  payment  of  debt,  passes  no  title  though  purchaser  without 
notice  of  payment. 
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81   AM.   DEC.   263,   OTTAWA  GASIjIGHT  &  COKE   CO.   v.   GRAHAM, 

28  HiL.  73. 
Measure  of  damages. 

Cited  in  reference  note  in  88  A.  D.  144,  measure  of  damages  for  injury  to  prop- 
erty. 

Cited  in  note  in  19  L.R.A.  95,  on  damages  for  intercepting  subterranean  wat- 
er by  public  improvements. 
^In  action  for  nuisance. 

Cited  in  Chicago  &  P.  R.  Co.  v.  Stein,  75  111.  41 ;  Chicago  &  A.  R.  Co.  v.  Maher, 
01  111.  312;  Illinois  C.  R.  Co.  v.  Grabill,  50  111.  241,— holding  proper,  in  estimat- 
ing damages  to  real  estate  to  consider  depreciation  in  value. 

Evidence  of  damages. 

Cited  in  reference  note  in  71  A.  S.  R.  219,  on  evidence  of  damages. 
Right  to  recover  for  damages  by  nuisance  — For  Injuries  from  escaping 
oil. 

Cited  in  Brennan  Constr.  Co.  v.  Cumberland,  29  App.  D.  C.  654,  15  L.R.A. 
(K.S.)  535,  holding  one  who  stores  oil  on  his  premises  near  navigable  river, 
liable  though  free  from  negligence  for  injury  done  in  case  it  escape;  Kinnaird  v. 
Standard  Oil  Co.  89  Ky.  468,  25  A.  S.  R.  545,  7  L.R.A.  451,  12  S.  W.  938,  holding 
one  storing  oil  on  his  premises  liable  where  leaking  oil  penetrates  ground  and  in- 
jures neighbor's  spring. 

^  Pollution  of  water. 

Cited  in  Barnard  v.  Sherley,  135  Ind.  547,  41  A.  S.  R.  454,  24  L.R.A.  568,  34 
N.  E.  600,  holding  owner  of  sanitarium  not  liable  for  damages  for  allowing  ar- 
tesian well  water  used  for  bathing  purposes  to  flow  into  stream;  Haynor  v.  Ex- 
celsior Springs  Light,  Power,  Heat  &  Water  Co.  129  Mo.  App.  691,  108  S.  W. 
.580,  to  point  that  damages  are  recoverable  where  water  course  is  used  as  sewer 
and  percolations  pollute  well. 

'     Cited  in  note  in  10  E.  R.  C.  243,  on  right  of  riparian  owner  to  purity  of 
stream. 
Charter  authority  as  Justification  for  private  nuisance. 

Cited  in  note  in  1  L.R.A.(N.S.)  61,  on  charter  as  conferring  immunity  from 
liability  for  private  nuisance. 
Right  of  private  action  for  public  nuisance. 

Cited  in  Atchison,  T.  &  S.  F.  R  Co.  v.  Maegerlein,  114  111.  App.  222,  to  point 
that  private  owner  has  right  of  action  for  damages  occasioned  by  public  nui- 
sance. 

Right  of  successive  actions  for  continuing  nuisance. 

Cited  in  Hyde  Park  v.  Thomson-Houston  Light  Co.  v.  Porter,  64  111.  App.  152, 
holding  that  one  recovery,  only,  can  be  had  if  damages  proved  are  of  permanent 
character;  Wenona  Zinc  Co.  v.  Dunham,  56  111.  App.  351,  holding  that  recovery 
of  entire  damages  for  permanent  injuries  prevents  subsequent  successive  suits 
for  accruing  damages;  Ohio  &  M.  R.  Co.  v.  Wachter,  123  111.  440,  5  A.  S.  R.  532. 
15  X.  E.  279,  holding  payment  of  damages  caused  by  construction  of  insuffi- 
cient culvert  in  railroad  embankment  not  bar  to  subsequent  damages;  Decatur 
Gaslight  &  Coke  Co.  v.  Howell.  92  111.  10.  Iiol'^n*;  that  recovery  of  dainajr  h  f  ir 
depreciation  in  value  of  property  occasioned  by  nuisance,  bars  further  prosecu- 
tion for  samo  cause. 
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When  future  damages  occasioned  by  nuisance  are  recoverable. 

CSted  in  Chicago  &  E.  I.  R.  Co.  v.  Locb,  118  111.  203,  59  A.  R.  341,  8  N.  E. 
460,  holding  future  damages  to  real  estate  occasioned  by  nuisance,  recoverable 
when  nuisance  is  of  permanent  character. 

Right  of  Juror  to  apply  his  own  knowledge  to  evidence. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Fitzgibbons,  79  111.  App.  632;  Spring- 
field Consol.  R.  Co.  V.  HoefTner,  175  111.  634,  61  N.  E.  884,— holding  jury  author- 
ized to  test  truth  and  weight  of  evidence  by  their  knowledge  and  judgment  derived 
from  experience,  observation  and  reflection ;  Cicero  &  P.  Street  R.  Co.  v.  Meixncr, 
55  111.  App.  288,  holding  that  jury  must  test  truth  and  weight  of  evidence  by 
their  own  knowledge,  derived  from  experience,  observation  and  reflection;  State 
V.  Pike,  49  N.  H.  300,  6  A.  R.  533  (dissenting  opinion),  on  right  of  juror  to  ap- 
ply knowledge  gained  from  experience  or  observation. 

Cited  in  reference  notes  in  99  A.  D.  183,  on  duty  of  jurors  in  testing  truth 
and  weight  of  evidence ;  92  A.  D.  342,  on  right  of  juror  having  knowledge  of  facts 
not  in  evidence  to  consider  them;  14  A.  S.  R.  904;  51  A.  S.  R.  862, — on  applica- 
tion of  juror's  knowledge  in  reaching  verdict. 

Cited  in  note  in  31  L.R.A.  490,  493,  on  riglit  of  jurors  to  act  on  their  own 
knowledge  of  facts  in  or  relevant  to  the  issue. 
Juror's  knowledge  of  facts  as  evidence. 

Cited  in  Fisher  v.  Concord  R.  Co.  50  N.  H.  200,  holding  that  jurors  persona) 
knowledge  of  facts  not  in  evidence  cannot  be  considered  in  forming  verdict. 
What  admissible  under  general  issne. 

Cited  in  reference  note  in  6  A.  S.  R.  334,  on  what  may  be  proved  under  general 
issue  in  trespass. 

81*  AM.  DEC.   267,  ROBRRTSON  v.  DODGE,   28   ILrli.    161. 
Right  of  Jury  to  disregard  testimony  of  unimpeached  witness. 

Cited  in  Chicago,  B.  &  Q.  R,  Co.  v.  Stumps,  55  111.  367;  Chicago  &  A.  R.  Co. 
V.  Gretzner,  46  111.  74, — ^holding  that  jury  cannot  wilfully  or  from  mere  caprice 
disregard  testimony  of  unimpeached  witness;  Hartford  Life  &  Annuity  Ins.  Co. 
V.  Gray,  80  111.  28,  holding  that  testimony  of  witness  cannot  be  disregarded,  unless 
impeached;  Gibson  v.  Troutman,  9  111.  App.  94,  holding  jury  only  authorized 
to  disbelieve  witness  when  discredited  in  some  mode  known  to  law;  Satterwhite 
V.  State,  6  Tex.  App.  609,  holding  jury  not  bound  to  take  as  true  testimony  of 
imimpeached  witness,  nor  reject  testimony  because  impeached;  H.  Hirschberg 
Optical  Co.  V.  Michaelson,  1  Neb.  (Unof.)  137,  95  N.  W.  461,  to  point  that  tes- 
timony of  witness  cannnot  be  disregarded  unless  impeached. 

Cited  in  reference  note  in  86  A.  D.  328,  as  to  when  jury  may  be  instructed  to 
disregard  evidence  of  witness  who  was  competent  to  testify. 

Explained  in  Morrison  v.  Smart,  19  111.  App.  656,  holding  witness  not  bound 
to  believe  witness  however  absurd  or  unreasonable  his  testimony. 
New  trial  where  verdict  is  against  weight  of  evidence. 

Cited  in  reference  note  in  38  A.  S.  R.  186,  on  granting  new  trial  when  verdict 
is  against  weight  of  evidence. 

81   AM.  DEC.  270,  CHICAGO  M.  &  F.  INS.  CO  v.  STANFORD,  28  IliL. 

168. 
Liability  of  bank  to  holder,  for  dishonoring  check. 

Cited  in  Bank  of  Antigo  v.  Union  Trust  Co.  149  111.  343,  23  L.R.A.  611,  36 
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N.  E.  1020,  holding  bank  liable  for  amount  thereof,  if  drawer  has  sufficient  funds 
on  deposit;  Hamilton  Nat.  Bank  v.  Franklin,  140  111.  App.  608,  holding  proof 
that  bank,  when  check  presented  had  funds  of  drawer  sufficient  to  pay  same, 
essential  to  charge  bank  with  liability. 

Cited  in  reference  notes  in  56  A.  S.  R.  704,  on  actions  on  checks  by  payee; 
2  A.  S.  R.  652,  on  liability  of  bank  on  check  drawn  by  depositor  in  absence 
of  written  acceptance  85  A.  D.  342,  on  duty  of  bank  to  pay  out  funds  of  de- 
positor on  his  check. 

Cited  in  note  in  45  A.  R.  357,  on  rights  as  against  the  bank  of  a  holder  of  an 
unaccepted  check. 

Disapproved  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  54 
Ohio  St.  60,  56  A.  S.  R.  700,  31  L.R.A.  653,  42  N.  E.  700,  holding  bank  not  liable, 
though  drawer  have  sufficient  funds  on  deposit. 

Check  as  assignment  of  fund  drawn  upon. 

Cited  in  Harrison  v.  Wright,  100  Tnd.  512,  50  A.  R.  805,  holding  check,  without 
words  of  transfer,  drawn  upon  no  particular  designated  fund,  not  equitable  as- 
signment of  funds  in  drawee's  hands. 

Cited  in  reference  note  in  06  A.  D.  157,  on  bank  check  as  assignment  of 
deposit. 

Disapproved  Re  Smith,  15  Nat.  Bankr.  Reg.  459,  Fed.  Cas.  No.  12,990,  hold- 
ing that  check  creates  no  appropriation  of  or  lien  upon  fund  in  bank;  Dickinson 
V.  Coates,  70  Mo.  250,  40  A.  R.  228,  holding  check,  for  part  only  of  drawer's 
deposit,  not  assignment,  pro  tanto,  in  equity  or  law;  Grammel  v.  Carmer,  55 
Mich.  201,  54  A.  R.  363,  21  N.  W.  418,  holding  draft  does  not  operate  as  assign- 
ment of  amount  named  in  it,  in  drawee's  hands. 
Right  of  drawer  to  countermand  check. 

Cited  in  Union  Nat.  Bank  v.  Oceana  County  Bank,  80  111.  212,  22  A.  R.  185, 
holding  that  drawer  cannot  countermand  so  as  to  affect  check  in  hands  of  bona 
fide  holder. 

81    AM.  DKC.   272,   HEIRBON  Y.   PEORIA  M.  &  F.   INS.   CO.    28    Ilili. 

235. 
Effect  of  renewal  receipt  for  insurance  premium. 

Cited  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman,  110  111.  320,  50  A.  R. 
799,  10  N.  E.  225,  holding  renewal  receipt  not  new  contract,  but  its  effect  is  to 
prevent  forfeiture  for  nonpayment  of  premium;  New  England  F.  &  M.  Ins.  Co. 
V.  Wetmore,  32  111.  221,  holding  renewal  receipt  not  new  agreement  of  insurance 
but  revives  and  continues  in  force  expiring  contract. 

Distinguished  in  Peoria  M.  &  F.  Ins.  Co.  v.  Hervey,  34  111.  46,  holding  re- 
newal receipt  given  to  assignee  of  policy  is  new  promise. 
Necessity  of  settinic  forth  application  in  action  on  insurance  policy. 

Cited  in  Phenix  Ins.  Co.  v.  Stocks.  140  111.  319,  36  N.  E.  408,  holding  un- 
necessary to  attach  copy  of  application;  Connecticut  Mut.  L.  Ins.  Co.  v.  Mc- 
Whirter,  10  C.  C.  A.  510,  44  U.  S.  App.  492,  73  Fed.  444,  holding  that  complaint 
in  action  on  life  insurance  policy  need  not  set  forth  application  or  answers 
therein;  Union  Ins.  Co.  v.  McGookey,  33  Ohio  St.  555;  Berlinger  v.  Travelers' 
Ins.  Co.  121  Cal.  451,  53  Pac.  922, — holding  that  application  which  contained  no 
condition  precedent  necessary  to  be  averred  or  proved,  need  not  be  set  out; 
Cowan  V.  Phenix  Ins.  Co.  78  Cal.  181,  20  Pac.  408,  holding  in  action  on  fire 
insurance  policy  not  necessary  to  aver  truth  of  representations  in  application; 
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Provident  Sav.  Life  Assur.  Soc.  v.  Cannon,  103  111.  App.  534;  Continental  L. 
Ins.  Co.  V.  Rogers,  119  III.  474,  59  A.  R.  810,  10  N.  E.  242,— holding  not  neces- 
bary  to  allege  or  prove  such  matters  aa  appear  in  application  only;  Travelers 
Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  18,  holding  application  for  accident 
insurance  need  not  be  pleaded,  in  action  on  policy. 
Delivery  of  proof  of  loss  to  agent  as  delivery  to  company. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Hope,  58  111.  75,  11  A.  R.  48,  holding  deliv- 
ery of  proof  of  loss  to  local  agent  delivery  to  company  within  terms  of  policy. 

Necessity  of  objection  to  proofs  of  loss. 

Cited  in  reference  note  in  31  A.  S.  R.  791,  on  insurer's  duty  to  give  notice  of 
objections  to  proofs  of  loss. 

Distinction  between  warranties  and  representation  in  insurance  appli- 
cation. 

Cited  in  Price  v.  Phcenix  Mut.  L.  Ins.  Co.  17  Minn.  497,  10  A.  R.  166,  Gil.  473, 
on   distinction   between   warranties   and  representations  in   application   for   life 
insurance. 
Plea  of  forfeiture,  in  insurance  action  as  amounting  to  general  issue. 

Cited  in  Forehand  v.  Niagara  Ins.  Co.  58  111.  App.  161,  holding  that  pleas 
setting  up  forfeitures  under  conditions  of  policy,  do  not  amount  to  general  issue. 

81  AM.  DEC.  276,  DURHAM  v.  HEATON,  28  IIAj.  264. 
Right  to  amend  process. 

Cited  in  Coyle  Mercantile  Co.  v.  Nix,  7  Okla.  267,  54  Pac.  469,  holding  that 
defective  affidavit  in  attachment  may  be  amended;  Bobb  v.  Dillon,  20  Mo.  App. 
.309,  holding  that  erroneous  execution  may  be  amended;  €k>odman  v.  Henrj',  42 
W.  Va.  526,  35  L.R.A.  847,  26  S.  E.  528,  holding  that  void  attachment  cannot 
be  amended;  Hardin  v.  Lee,  51  Mo.  241,  to  point  that  voidable  process  may  be 
amended;  Coda  v.  Thompson,  39  W.  Va,  07,  19  S.  E.  548,  holding  that  process 
wholly  void  cannot  be  amended. 

Cited  in  reference  notes  in  63  A.  S.  R.  649;  71  A.  S.  R.  242;  72  A.  S.  R. 
935, — on  amendment  of  process;  52  A.  S.  R.  608,  on  amendments  of  voidable 
prooens;  92  A.  D.  394,  on  amendment  of  writs  where  defective  for  want  of  seal. 
—  Right  to  amend  execution. 

Cited  in  Mooney  v.  Moriarty,  3*^  111.  App.  175;  Lewis  v.  Lindley,  28  111.  147, — 
holding  that  execution  can  l>e  amended  by  judgment  after  sale. 

Cited  in  reference  notes  in  88  A.  D.  782,  on  amendment  of  executions;  82 
A.  S.  R.  391,  on  amendment  of  execution  or  other  process;  7  A.  S.  R.  85,  on  right 
to  amend  execution;  97  A.  D.  402,  on  amendments  on  executions  and  in  what 
matters  allowed;  99  A.  D.  202,  on  amendment  of  execution  as  to  matters  of 
form. 

Cited  in  note  in  101  A.  S.  R.  5G2,  on  persons  against  whom  amendments  of 
execution  may   be  made. 

Effect  of  amending  execution. 

Cited  in  note  in  101  A.  S.  R.  559,  560,  on  effect  of  amending  execution. 
Effect  of  variance  between  execution  and  Judgment. 

(  ited  in  Berry  v.  GateH.  175  Mass.  373,  56  N.  E.  581;  .Jones  v.  Dave,  7  Or. 
467;  Newman  v.  VVillitts,  00  III.  519, — holding  thnt  variance  between  amount 
stated  in  execution  and   judgment  under   writ   voidable  but  not  void;   Ellis  v. 
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Jones,  51  Mo.  180,  holding  execution  issued  in  name  of  "John  T.  Dowdall"  upon 
judgment  in  favor  of  "John  T.  Dowdall  &  Co."  not  void  because  of  variance. 
^Effect  collaterally. 

Cited  in  Hamant  v.  Creamer,  101  Me.  222,  63  Atl.  736,  8  A.  &  E.  Ann.  Cas. 
165;  Railsback  v.  Lovejoy,  116  III.  442,  6  N.  £.  504,  holding  that  variance  can- 
not be  taken  advantage  of  collaterally,  where  proven  execution  issued  upon 
proper  judgment. 

Effect  of  irregularities  in   execution   sale. 

CMted  in  reference  note  in  63  A.  D.  361,  on  execution  purchaser's  title 
as  affected  by  absence  of,  or  irregularities  in,  return. 

Cited  in  note  in  39  A.  D.  430,  on  effect  of  officer's  irregularities  in  execution 
sale  where  court  rendering  judgment  under  which  writ  issued,  had  jurisdiction. 
Effect  of  mistake  in  recital  in  sherlff*s  deed. 

Cited  in  Johnson  v.  Aldeman,  35  111.  265,  holding  that  mistake  in  recital  in 
sheriff's  deed  as  to  name  of  judgment  creditor  will  not  vitiate  deed. 
Collateral  attack  on  Jndgment. 

Cited  in  reference  note  in  92  A.  D.  375,  400,  on  collateral  impeachment  of 
judgment  by  showing  want  of  service  of  process. 
Rlscht  to  attack  collaterally,  voidable  process. 

Cited  in  Hogue  v.  Corbit,  156  111.  540,  47  A.  S.  R.  232,  41  N.  E.  219,  holding 
that  attachment  because  of  defective  affidavit  cannot  be  attacked  collaterally 
by  stranger  in  subsequent  ejectment  suit,  to  enforce  title  derived  through  at- 
tachment: Clow  V.  Gilbert,  54  111.  App.  134  (dissenting  opinion),  on  right  to 
attack  writ  of  replevin  collaterally,  because  of  defective  affidavit;  Bray  v.  Mc- 
Clury,  55  Mo.  128,  on  right  to  attack  attachment  collaterally  because  of  defect 
in  affidavit. 

Cited  in  reference  note  in  26  A.  S.  R.  800,  on  collateral  attack  upon  execu- 
tion sales. 
Distinction  between  void  and  voidable  process. 

Cited  in  East  St.  Louis  v.  East  St.  Louis  Gaslight  &  Coke  Co.  99  111.  415, 
38  A.  R.  97,  on  distinction  between  void  and  voidable  process. 
Who  may  question  execution  sale. 

Cited  in  Magnusson  v.  Cronhelm,  51  111.  App.  473,  holding  that  none  but 
parties  to  proceedings  can  question  voidable  execution  sale;  Clark  v.  Glos,  180 
111.  556,  72  A.  S.  R.  223,  54  N.  E.  631,  holding  that  voidable  sale  cannot  be 
collaterally  attacked  by  stranger  to  record. 

Cited  in  reference  notes  in  16  A.  S.  R.  357,  on  who  may  question  irregularities 
in  judicial  sale;  2  A.  S.  R.  177,  on  right  of  stranger  to  question  regularity  of 
execution  sale. 

Revival  of  Judgment. 

Cited  in  reference  note  in  68  A.  S.  R.  382,  on  revival  of  judgment. 

Extent  of  lien  of  judgment. 

Citod  in  Sapp  v.  Wightman,  103  III.  150,  holding  that  court  cannot  declare 
judgment  lien  on  lands  in  county  other  tiian  where  decree  rendered;  Rock  Island 
Nat.  Bank  v.  Thompson,  173  IlL  593,  64  A.  S.  R.  137,  50  N.  E.  1089  (affirming 
74  111.  App.  54),  holding  that  lien  of  federal  judgment  is  co-extensive  with 
federal  court's  jurisdiction,  in  state  where,  in  similar  action,  lien  of  state  court's 
judgment  is  coextensive  with  its  jurisdiction. 
Am.  Dec.  Vol.  XI.— 24. 
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Cited  in  note  in  117  A.  S.  R.  788,  on  location  of  property  as  affecting  lifn  of 
state  court  judgments. 
Death  of  Judgment  creditor  as  releasing  Uen  of  Judgment. 

Cited  in  Scammon  v.  8wartwout>  36  IlL  326,  to  point  that  lien  of  judgment 
is  not  released  by  death  of  judgment  creditor. 

Cited  in  reference  note  in  94  A.  D.  703,  on  effect  on  lien  of  judgment  of  death 
of  judgment  debtor. 
Admissibility  of  evidence  of  custodian  of  records  as  to  contents  thereof. 

Cited  in  Blodgett  v.  Schaffer,  94  Mo.  652,  7  S.  W.  436,  holding  that  custodian 
of  records  may  after  searching  them,  testify  as  to  what  he  found  or  did  not 
find  upon  them;  Ex  parte  O'Brien,  127  Mo.  477,  30  8.  W.  168,  holding  that 
custodian  of  records  may  testify  what  entries,  if  any,  were  made. 

81  AM.  DfiC.  282,  IliLINOIS  C.  R.  CO.  t.  BUCKNBR,  28  UjIj.  299. 
When  contributory  negligence  constitutes  defense,  in  negligence  action. 

Cited  in  Moore  t.  Kansas  City  &  I.  Rapid  Transit  R.  Co.  126  Mo.  266,  29  S. 
W.  9,  holding  that  one  whose  negligence  contributes  directly  to  injury  cannot 
recover;  Artz  v.  Chicago,  R.  I.  &  P.  R.  Co.  34  Iowa,  163,  holding  that  one  who 
approaches  railroad  crossing  in  negligent  manner  cannot  recover  for  injury  though 
company  also  negligent;  Abend  v.  Terre  Haute  &  I.  R.  Co.  Ill  IlL  202,  63  A.  R. 
G16,  holding  sufficient  if  negligence  materially  contributes  to  injury  whether  or 
not  it  contributes  to  force  causing  injury. 

Cited  in  reference  notes  in  90  A.  D.  55,  on  recovery  by  one  guilty  of  contrib- 
utory negligence;  87  A.  D.  607,  on  effect  of  contributory  negligence  on  right  to 
recover  for  injuries  received  at  hands  of  railroad  company. 
Duty  of  one  approaching  known  dangerous  railroad  crossing. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Gretzner,  46  IlL  74,  holding  that  every  person 
about  to  cross  railway  track  must  take  all  proper  precaution,  though  crossing 
equipped  with  every  known  safeguard. 

Cited  in  reference  notes  in  71  A.  D.  239,  on  duty  of  persons  about  to  cross 
railroad  track  to  take  necessary  precaution  to  avoid  injury ;  98  A.  D.  60,  on  duty 
of  one  about  to  cross  railroad  track,  to  stop,  look,  and  listen. 
Degree  of  care  required  of  deaf  person  to  avoid  accident. 

Cited  in  Fenneman  v.  Holden,  75  Md.  1,  22  Atl.  1049,  holding  that  deafness 
casts  on  one  duty  of  being  more  careful  than  might  be  necessary  if  he  could 
hear  well. 

Cited  in  reference  note  in  66  A.  S.  R.  395,  on  duty  of  deaf  persons  to  stop, 
look,  and  listen,  at  railroad  crossing. 

81  AM.  DEC.  284,  GALEXA  INS.  CO.  v.  KUPFER,  28  Ililj.  332. 
Construction  of  contracts. 

Cited  in  John  Morris  Co.  v.  Southworth,  154  111.  118,  39  N.  E.  1099,  to  point 
that  intent  of  parties  when  contract  was  entered  into,  as  expressed  by  language 
used  must  be  given  effect  in  construing  contract. 
—  Meaning  of  terms  "current  funds'*  and  "current  bank  bills.*' 

Cited  in  Wood  v.  Price,  46  III.  435,  holding  that  "current"  funds  signifies  cash, 
or  paper  money  equivalent  thereto;  Hatch  v.  First  Nat.  Bank,  94  Me.  348,  80  A. 
S.  R.  401,  47  Atl.  908,  holding  that  "current  funds"  as  used  in  commercial 
transactions  means  current  money  or  funds  current  by  law  as  money;  Osgood 
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V.  McConnell,  32  111.  74,  holding  that  "current  bank  bills*'  means  precisely  same 
thing  as  "currency;"  SUte  Bank  v.  Bartley,  39  Neb.  363,  23  L.R.A.  67,  58  N.  W. 
172,  to  point  that  term  "current  funds"  means  current  money,  par  funds,  or 
money  circulating  without  discount. 

Cited  in  reference  note  in  83  A.  D.  762,  on  effect  of  provision  for  payment  in 
'current  funds." 

Negotiability  of  instnunent  payable  in  current  funds. 

Cited  in  reference  note  in  86  A.  D.  788,  on  negotiability  of  certificate  of  de- 
posit payable  in  currency. 

Cited  in  note  in  125  A.  S.  R.  198,  on  effect  of  provision  for  payment  in  cur- 
rency or  current  funds  on  negotiability  of  instruments. 
Parol  evidence  as  to  writing. 

Cited  in  reference  note  in  29  A.  S.  R.  107,  on  parol  evidence  to  explain  mean- 
ing of  words  in  written  instrument. 

Cited  in  notes  in  14  £.  R.  C.  672,  on  parol  evidence  to  interpret  written  con- 
tracts and  to  show  usage  of  trade;  9  L.R.A.(N.S.)  967,  on  parol  evidence  that 
parties  to  contract  which  merely  names  class  or  species  contemplated  a  partic- 
ular quality  or  kind;  14  £.  R.  C.  49,  on  rule  as  to  admission  of  evidence  of  cus- 
tom of  merchants  or  understanding  of  merchants  to  explain  expressions  in  pol- 
icy of  insiurance  which  are  inadequate  to  explain  themselves. 
—  As  to  meaning  of  terms  "current  funds**  or  "currency." 

Cited  in  Marc  v.  Kupfer,  34  111.  286,  holding  extrinsic  evidence  inadmissible 
to  show  that  term  "current  funds"  had  acquired  local  signification. 

Disapproved  in  Pilmer  v.  Branch  Bank,  16  Iowa,  321,  holding  parol  evidence 
admissible  to  show   local  meaning  of  "currency,"  and  that  parties  coiitracted 
with  knowledge  of  such  peculiar  meaning. 
lllgbts  of  bolder  of  cbeck  drawn  for  "current  funds.*' 

Cited  in  Lawrence  v.  Schmidt,  35  111.  440,  85  A.  D.  371,  holding  holder  of 
dieck  drawn  for  current  funds  not  bound  to  receive  depreciated  paper;  Kirk- 
wood  v.  First  Nat.  Bank,  40  Neb.  484,  42  A.  S.  R.  683,  24  L.R.A.  444,  58  N.  W. 
1016,  to  point  that  holder  of  check  drawn  for  "current  funds"  may  demand 
coin  or  its  equivalent. 

Cited  in  reference  note  in  85  A.  D.  373,  on  duty  of  holder  of  check  drawn  for 
current  funds  to  receive  depreciated  paper. 
Rigbts  of  depositors  as  to  payment  In  current  funds. 

Explained  in  Willetts  v.  Paine,  43  111.  432,  holding  that  depositor  who  de- 
posits current  funds,  can  insist  upon  payment  in  same,  though  funds  deposited 
depreciated  meanwhile. 

81  AM.  DEC.  287,  WALKER  v.  BROWN,  28  IltL,  878. 

Riglit  of  implied  contract  where  express  contract  exists. 

Cited  in  Ford  v.  McVay,  55  III.  119;  Foley  v.  Bushway,  71  111.  386;  Siegel 
V.  Borland,  191  111.  107,  60  N.  E.  863;  Wilcox  v.  Dodge,  12  111.  App.  517 
Illingsworth  v.  Slosson,  19  111.  App.  612;  Ramming  v.  Caldwell,  43  111.  App.  175 
Ballard  v.  Shea,  121  111.  App.  135;  Brougham  v.  Paul,  138  111.  App.  455;  Voor 
hees  V.  Combs,  33  N.  J.  L.  494;  Lyndon  Mill  Co.  v.  Lyndon  Literary  &  Biblica 
Inst.  63  Vt.  581,  25  A,  S.  R.  783,  22  Atl.  575;  Goss  v.  Boulder  County,  4  Colo. 
468, — ^holding  that  implied  contract  cannot  arise  where  there  is  subsisting  con 
tract  covering  entire  subject  matter;   Morrison  v.  Jones,  6  111.  App.  89;   Lee 


Digitized  by  VjOOQIC 


81  AM.  DEC]  NOTES  OX  AMERICAN  DECISIONS.  372 

V.  J.  B.  Sickleg  Saddlery  Co.  38  Mo.  App.  201;  Austin  v.  Wohler,  5  111.  App. 
300, — holding  that  only  where  parties  do  not  expressly  agree  that  promise  will 
be  implied;*  Serber  v.  McLaughlin,  97  III.  App.  104,  holding  that  recovery  on 
quantum  meruit  cannot  be  sustained  where  there  is  express  contract. 

—  As  agralnst  one  benefited. 

Cited  in  Sullivan  v.  Detroit,  Y.  &  A.  A.  R.  Co.  136  Mich.  661,  106  A.  S.  R. 
403,   64   L.R.A.   673,  98   N.   \V.   756;    Compton  v.  Payne,   69   111.   354,— holding 
that  third  person  though  benefited  cannot  be  sued  upon  implied  assumpsit,  where 
work  done  under  express  contract. 
Performance  of  contract. 

Cited  in  note  in  44  L.R.A.  611,  on  performance  by  real-estate  broker  of  special 
contract  to  find  purchaser  or  efl'ect  exchange  of  principal's  property. 

Right  to  bring  Indebitatus  assumpsit  for  money  due  on  contract. 

Cited  in  Morris  v.  Wibaux,  159  111.  627,  43  N.  E.  837;  Manton  v.  Gammon,  7 
111.  App.  201;  Ferguson  v.  Rutherford,  7  Nev.  385;  Thomas  v.  Caldwell,  50  111. 
138, — ^holding  that  after  performance  party  may  sue  in  assumpsit  and  recover 
under   appropriate  counts. 

Cited  in  reference  note  in  95  A.  D.  250,  as  to  when  indebitatus  assumpsit  lies. 

—  Contract  as  controlling  recovery. 

Cited  in  Fritze  v.  Equitable  Bldg.  &  L.  Soc.  186  111.  183,  57  N.  E.  873  (af- 
firming 83  111.  App.  18)  holding  that  contract  must  control  amount  of  recovery 
where  one  sues  in  assumpsit. 

Right   of    recovery    on    qnantom    meruit    without    fnll    performance   of 
contract. 

Cited  in  Phelps  v.  Hubbard,  59  III.  79,  holding  that  one  cannot  abandon 
contract  without  cause  and  recover  for  price  of  work  performed;  Arnold  v. 
Bournique,  44  111.  App.  199,  holding  that  one  may  recover  on  common  count, 
without  full  performance,  if  legally  entitled  to  some  payment. 

Cited  in  reference  note  in  89  A.  D.  385,  on  recovery  on  quantum  meruit  for 
work  done  under  contract. 

81  AM.  DEC.  292,  liOY  v.  TH;P  F.  X.  AUBrRY,  28  ILL.  412. 
Jurisdiction  of  state  courts  over  maritime  torts. 

Cited  in  Gindele  v.  Corrigan,  129  111.  582,  16  A.  S.  R.  292,  22  N.  E.  516  (affirm- 
ing 28  111.  App.  407),  holding  that  state  court  has  jurisdiction  over  maritime 
torts  committed  upon  navigable  rivers  within  or  bordering  upon  state. 

Cited  in   note   in  65  L.R.A.   967,  on   concurrent  jurisdcition  of  civil   actions 
arising  on  boundary  river. 
Remedy  against  carrier  for  assault  on  passenger. 

Cited  in  note  in  14  L.R.A.  740,  on  remedy  in  rem  against  carrier  for  employee's 
assault  on  passenger. 

81  AM.  DEC.  296,  HERRING  Y.  WOODHULL,  29  ILL.  92. 

Right  to  make  endorsement  upon  face  of  note. 

Cited  in  Shain  v.  Sullivan,  106  Cal.  208,  39  Pac.  606;  Ryan  v.  First  Nat.  Bank, 
148  111.  349,  35  N.  E.  1120, — holding  that  effective  endor<vanent  may  be  made  upon 
face  of  note. 

AVIiat  sufficient  to  constitute  endorsement. 

Cited  in  Merrill  v.  Hurley,  6  S.  D.  592.  55  A.  S.  R,  849,  62  N.  W.  958,  to  effect 
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that  any  form  which  manifests  intention  to  transfer  negotiable  promissory  note 
is  sufficient  to  constitute  indorsement. 
Endorsement  in  form  of  gruaranty. 

Cited  in  Farmers'  Trust  Co.  v.  Schenuit,  83  111.  App.  267,  holding  that  indorse- 
ment in  form  of  assignment  and  guaranty  transfers  title  to  holder  as  endorsee; 
Kistner  v.  Peters,  223  111.  607,  114  A.  S.  R.  362,  7  L.R.A.(N^.)  450,  79  N.  E. 
311;  Kistner  v.  Peters,  126  111.  App.  615, — to  point  that  indorsement  in  form  of 
guaranty  transfers  title  in  note  to  holder  as  endorsee. 

Cited  in  reference  notes  in  67  A.  S.  R.  563,  on  indorsement  with  contract  of 
guaranty;  62  A.  S.  R.  600,  on  indorsement  and  guaranty  of  negotiable  instru- 
ments; 84  A.  D.  726,  on  effect  of  indorsement  in  form  of  guaranty. 

Cited  in  note  in  36  L.R.A.  233,  on  rights  acquired  on  transfer  of  title  to  note 
by  indorsement  in  form  of  guaranty. 
Assignment  of  debt  as  carrying  security. 

Cited  in  Kimmel  v.  Weil,  95  111.  App.  15,  holding  that  transfer  of  notes  gives 
transferee  equitable  right  to  enforce  security,  though  not  formally  assigned; 
Cushman  v.  Stone,  69  111.  516,  to  point  that  assignment  of  note  secured  by  mort- 
gage carries  mortgage  with  it. 

Cited  in  reference  notes  in  83  A.  D.  396,  on  effect  of  assignment  of  debt  to 
carry  mortgage  with  it;  3  A.  S.  R.  662,  on  effect  of  indorsement  of  note  secured 
by  mortgage;  100  A.  D.  475,  on  assignment  of  debt  as  carrying  with  it  securi- 
ties for  payment  of  debt ;  50  A.  S.  R.  568,  on  indorsement  of  note  as  assignment 
of  mortgage  security;  94  A.  D.  424,  on  effect  on  mortgage  of  assignment  of  mort- 
gage debt. 

Authority  of  one  Joint  payee  to  indorse  copayee's  name. 

Cited  in  reference  note  in  123  A.  S.  R.  262,  on  authority  of  one  of  two  joint 
payees  to  indorse  copayee's  name. 

Pro  rata  rule  as  to  notes  falling  due  at  different  times  secured  by  same 
mortgage. 

Cited  in  note  in  24  L.R.A.  801,  on  pro  rata,  rule  as  to  notes  made  to  different 
parties  secured  by  same  mortgage  falling  due  at  different  times. 

81  AM.  DEO.   299,  CliAUSER  v.   STONE,   29  ILL.    114. 
When  objection  to  testimony  must  be  specific. 

Cited  in  Schroeder  v.  Walsh,  10  III.  App.  36,  holding  that  objection  must  be 
stated  specifically  when  ground  of  such  character  that  objection  may  be  obviat- 
ed; C.  H.  Albers  Commission  Co.  v.  Sessel,  193  111.  153,  61  N.  E.  1075;  Kelsey  v. 
Snyder,  118  111.  544,  9  N.  E.  195, — holding  that  rule  does  not  apply  to  ob- 
jections that  are  incurable. 

Cited  in  reference  note  in  89  A.  D.  506,  on  application  of  rule  that  obje^etion 
to  evidence  must  be  specific. 
Time  for  objecting  to  evidence. 

Cited  in  reference  note  in  96  A.  D.  399,  on  necessity  of  objecting  to  evidence 
when  offered. 

Cited  in  note  in  81  A.  D.  335,  on  necessity  that  evidence  be  objected  to  when  of- 
fered. 

Effect  of  words  ''with  exchange*'   In   negotiable  Instrument. 

Cited  in  Chandler  v.  Calvert,  87  Mo.  App.  368,  holding  note  payable  "with 
exchange"  not  negotiable;  Culbertson  v.  Nelson,  93  Iowa,  187,  57  A.  S.  R.  266, 
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27  L.R.A.  222,  61  N.  W.  854,  holding  that  words  "with  exchange"  in  draft  destroy 
its  negotiability;  Christian  County  Bank  v.  Goode,  44  Mo.  App.  129,  holding  that 
words  "with  exchange"  in  draft  do  not  affect  negotiability  if  draft  payable  where 
drawn ;  Garrettson  v.  North  Atchison  Bank,  47  Fed.  867,  holding  that  bank  which 
agrees  to  accept  check  cannot  i*efuse  payment  because  'Vith  exchange,"  no  place 
of  exchange  being  mentioned. 

Cited  in  notes  in  27  L.R.A.  222,  on  provision  for  exchange  as  affecting  nego- 
tiability;  125  A.  S.  R.  214,  on  effect  of  provision  for  exchange  on  negotiability 
of  instrument. 
NegotlAbility  ot  promissory  note  with  condition  to  pay  attorney's  fees. 

C*ited  in  I^auferty  v.  Johnson,  17  111.  App.  549,  holding  that  condition  in  prom- 
issory note  to  pay  attorney's  fees  to  become  due  after  note's  maturity  does  no. 
destroy  negotiability;  Jdnes  v.  Hubbard,  17  111.  App.  564,  holding  provision  in 
promissory  note  for  payment  of  attorney's  fees  in  case  of  default,  does  not  ren- 
der note  non-negotiable;  Nicely  v.  Commercial  Bank,  15  Ind.  App.  563,  57  A. 
S.  R.  245>  44  N.  £.  572,  holding  that  stipulation  in  promissory  note  to  pay  "cost 
of  collection"  does  not  destroy  its  negotiability. 

81   AM.  D£C.   801,  MOORE  v.   DVNNING,   29  TLL.   180. 
What  oonstitntes   abandonment  of   homestead. 

Cited  in  Buck  v.  Cologue,  49  111.  391,  holding  that  widow's  remarriage  and  re- 
moval to  and  taking  up  residence  in  another  town  constitute  abandonment. 

C.ited  in  reference  notes  in  87  A.  D.  249,  as  to  what  constitutes  abandonment 
of  homestead;  43  A.  S.  R.  30,  on  what  does  not  constitute  abandonment  of  home- 
stead. 

Cited  in  note  in  60  A.  D.  613,  on  necessity  that  removal  from  homestead  be 
voluntary  to  constitute  abandonment. 
«-  Hasband'8  desertion  of  family. 

Cited  in  Newton  v.  Russian,  74  Ark.  88,  85  S.  W.  407,  holding  that  absence  of 
husband,  who  wrongfully  deserts  wife  does  not  work  abandonment;  Donahoe  v. 
Chicago  Cricket  Club,  177  111.  351,  52  N.  E.  357,  holding  husband's  continued  ab- 
sence, leaving  family  occupying  homestead  not  abandonment  where  not  shown 
he  acquired  new  home;  Re  Pratt,  1  Flipp.  353,  Fed.  Cas.  No.  11,370;  Hall  v. 
Roulston,  70  Ark.  343,  68  S.  W.  24;  White  v.  Clark,  36  111.  285;  White  v.  Swann, 
68  Ark.  102,  82  A.  S.  R.  282,  56  S.  W.  635,— holding  desertion  of  family  by  hus- 
band still  leaving  them  occupying  homestead,  not  abandonment;  Montgomery  v. 
Dane,  81  Ark.  164,  118  A.  S.  R.  37,  98  S.  W.  715,  11  A.  &  E.  Ann.  Oas.  421,  hold- 
ing that  husband  cannot,  by  deserting  family  and  abandoning  homestead,  de- 
prive them  of  its  protection,  without  furnishing  another,  if  they  seek  to  continue 
to  reside  in  such  home. 

Cited  in  reference  notes  in  71  A.  S.  R.  542,  on  husband's  desertion  as  abandon- 
ment of  homestead;  82  A.  S.  R.  284,  on  effect  of  husband's  desertion  on  rights 
of  wife  and  family  in  homestead. 
Right  to  abandon  homestead. 

Cited  in  note  in  56  L.R.A.  80,  on  right  to  abandon  homestead  during  lifetime 
of  both  parents  as  against  children. 
Conveyance  of  homestead. 

Cited  in  note  in  10  L.  R.  A.  220,  on  conveyance  of  land  which  is  subject 
to  right  of  homestead. 
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Ri^^ht  of  wife  to  homestead  when  husband  fugative  from  Justice. 

Cited  in  Hollis  v.  State,  59  Ark.  211,  43  A.  S.  R.  28,  27  S.  W.  73,  holding  wife 
entitled  to  claim  husband's  homestead,  where  she  continues  to  occupy  it  with 
her  children. 

When  residence  is  lost. 

Cited  in  Green  v.  Simon,  17  Ind.  App.  360,  holding  man's  residence  not  lost 
in  one  place  until  he  acquires  residence  in  another. 

81  AM.  DEC.  302,  FITZGIBBON  v.  IjAKE,  20  ILL.   165. 
Record  of  guardian's  sale  as  evidence. 

Cited  in  reference  notes  in  42  A.  8.  R.  649,  on  record  of  guardian's  sale  as 
evidence;  92  A.  D.  375,  on  necessity  of  facts  giving  jurisdiction  to  order  guard- 
ian's sale  appearing  of  record. 

Jurisdiction  of  guardian's  sale. 

Cited  in  reference  note  in  93  A.  S.  R.  820,  on  jurisdiction  of  court  over  guard- 
ian's sale. 
Power  of  probate  court  to  exchange  lands  of  infants. 

Cited  in  Meyer  v.  Rousseau,  47  Ark.  460,  2  S.  W.  112,  holding  that  probate 
court  has  no  power  to  order  lands  of  minor  to  be  exchanged  for  other  lands. 
Nature  of  proceedings  to  sell  land  of  infant. 

Cited  in  reference  note  in  33  A.  S.  R.  197,  on  nature  of  guardian's  proceedings 
to  sell  ward's  estate. 
Minors  as  necessary  parties  to  guardian's  proceedings  to  sell  Innd. 

Cited  in  Gager  v.  Henry,  6  Sawy.  237,  Fed.  Cas.  No.  6,172;  Scarf  v.  Aldrich, 
97  Cal.  360,  33  A.  S.  R.  190,  32  Pac.  319,— holding  that  notice  of  guardian's 
proceedings  to  sell  ward's  lands,  need  not  be  served  upon  ward. 

Cited  in  reference  note  in  42  A.  S.  R.  648,  on  minors  as  parties  to  proceeding 
by  guardian. 
Conclusiveness  in  collateral  proceedings  of  court's  order  or  decree. 

Cited  in  Richards  v.  People,  81  111.  651,  holding  that  order  appointing  receiv- 
er cannot  be  attacked  collaterally,  however  erroneous,  where  jurisdictional  facts 
shown;  Barnard  v.  Barnard,  119  111.  92,  8  N.  E.  320,  holding  that  order  or  de- 
cree of  adoption  of  county  court,  however  erroneous,  cannot  be  questioned  col- 
laterally, if  court  had  jurisdiction;  Johnson  v.  Miller,  55  111.  App,  168,  holdin^r 
that  judgment  will  be  shielded  from  collateral  attack  if  judgment  record  shows 
jurisdictional  attacks;  Bostwick  v.  Skinner,  80  111.  147;  Chicago,  B.  &  Q.  R. 
€o.  v.  Chamberlain,  84  111.  333;  Gardner  v.  Maroney,  95  111.  652;  Searle  v.  Gal- 
braith,  73  111.  269, — ^holding  that  decree  or*  order  of  court  cannot  be  collaterally 
attacked  where  record  shows  jurisdictional  facts;  Bannon  v.  People,  1  111.  App. 
496,  to  point  that  decree  or  order  cannot  be  collaterally  attacked  when  jurisdic- 
tional facts  shown. 

Cited  in  reference  notes  in  92  A.  D.  374,  on  collateral  attacks  on  probate  dv- 
erees;  86  A.  D.  654,  on  right  to  attack  collaterally  determination  of  jurisdictioii- 
al  facts  by  probate  court;  97  A.  D.  464,  on  attacking  decree  of  probate  court 
collaterally  when  jurisdictional  facts  appear  in  record;  53  A.  S.  R.  149,  on  col- 
lateral attack  on  sale  of  ward's  property  by  one  of  two  guardians;  92  A.  D.  374, 
on  collateral  attack  upon  proceedings  in  reference  to  guardian's  sale. 

Cited  in  note  in  88  A.  D.  95,  as  to  whether  probate  decree  can  be  collaterally 
lit  tacked. 
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Effect  of  reversal  of  erroneous  decree. 

Cited  in  Feaater  v.  Fleming,  56  111.  457;  Goudy  v.  Hall,  36  111.  313,  87  A.  D. 
217, — holding  that  rights  acquired  by  third  persons  while  decree  in  force  will 
be  protected,  if  court  had  jurisdiction  of  parties  and  subject  matter. 
Responsibility  of  purchaser  at  Judicial  sale  for  application  of  piirclmse 
money. 

Cited  in  Mulford  v.  Stalzenback,  46  111.  303,  holding  purchaser  at  guardian's 
sale  not  responsible  for  court's  order  in  appropriating  money  realized  from  sale. 

Title  of  purchaser  at  Irregular  Judicial  sale. 

Cited  in  note  in  21  L.R.A.  44,  on  title  of  purchaser  at  execution  or  judicial 
sale  as  affected  by  irregularities  in  proceedings  subsequent  to  the  purchase. 

81  AM.  DEC.  SOS,  PERKINS  t.  CONANT,  20  ILL.  184. 
When  defense  of  usury  available. 

Cited  in  Hover  v.  Cockins,  17  Kan.  514,  holding  that  defense  of  usury  to  be 
available  must  be  made  to  action  on  debt  upon  which  paid. 
Right  to  recover  money  paid  as  usury. 

Cited  in  Blain  v.  W  illson,  32  Neb.  302,  49  N.  W.  224,  holding  that  usury  can- 
not be  recovered  back  after  payment ;  Carter  v.  Moses,  39  111.  539 ;  Ramsey  v.  Per- 
ley,  34  111.  504, — holding  that  usury  voluntarily  paid  under  law  of  1857,  cannot 
be  recovered  back;  Manny  v.  Stockton,  34  ill.  306,  holding  that  money  paid  as 
usury  since  act  of  1857,  cannot  be  recovered  back  in  action  of  assumpsit;  Park- 
er V.  Fulton  L.  &  Bldg.  Asso.  42  Ga.  451,  holding  that  usuary  voluntarily  paid 
may  be  recovered  back,  under  laws  of  this  state;  Anderson  v.  Chicago  Trust  & 
Sar.  Bank,  195  111.  341,  63  N.  E.  203  (affirming  93  111.  App.  347).  on  right  to 
recover  back  money  paid  as  usury;  Hanson  v.  Ciimmings  State  Bank,  6  N.  D.  212, 
69  N.  W.  202,  to  point  that  usurious  interest  voluntarily  paid  cannot  be  recov- 
ered in  absence  of  statute  authorizing  such  recovery. 

Cited  in  note  in  54  A.  D.  401,  on  recovery  back  of  usurious  payment. 

Distinguished  in  Penny  v.  Cook,  19  Iowa,  538,  holding  that  mortgagor  may 
have  equitable  relief  where  usury  collected  by  sale  of  mortgaged  premises  under 
power  of  sale  in  mortgage. 
When  maker  of  trust  deed  Is  estopped  <o  set  up  usury. 

Cited  in  Tyler  v.  Massachusetts  Mut  L.  Ins.  Co.  108  111.  58,  holding  that  mak 
er  of  trust  deed,  and  subsequent  incumbrancer  who  permit  sale  by  trustee,  can 
not  have  sale  set  aside  for  usury. 
Foreclosure  as  cutting  off  question  of  usury. 

Cited  in  Edgell  v.  Ham,  35  C.  C.  A.  684,  93  Fed.  759,  holding  that  foreclosure 
of  mortgage  not  usurious  on  its  face,  cuts  off  right  to  attack,  for  usury,  convey- 
ance to  purchaser. 

81  AM.  DEC.  306,  JENESON  v.  GARDEN,  20  Ilili.  190. 

Right  to  dower  In  land  for  which  purchase  money  mortgage  Is  given. 

See  14  Cyc.  915,  on  right  of  wife  to  dower  in  land  for  which  husband  gives  i 
purchase  money  mortgage. 

81    AM.   DEC.   807,   MURPHY  t.   CHICAGO,    20   ILL.    270. 

Liability  of  city  when  use  of  street  granted. 

Cited  in  Olney  v.  Wharf,  115  111.  519,  56  A.  R.  178,  4  N.  E.  366.  holding  that 
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city  incurs  no  liability  to  abutting  lot  owners  by  granting  use  of  street  for  rail- 
way purposes;  Tinker  v.  Rockford,  137  111.  123,  27  N.  E.  74,  holding  city  liable 
where  authorized  building  of  viaduct,  by  railway  company,  in  street,  injures 
adjacent  property;  Stack  v.  East  St.  Louis,  85  111.  377,  28  A.  R.  619,  holdinjj 
city  liable  where  abutting  landowner  injured  by  authorized  construction  of 
bridge  approach  on  street;  Pekin  v.  Brereton,  67  111.  477,  16  A.  R.  629,  hold- 
ing city  liable  to  abutting  owners  for  injuries  from  excavations  made  by  au- 
thorized street  railway  company;  Chicago  v.  Rurasey,  87  111.  348,  holding  that 
construction  of  tunnel  in  street,  under  municipal  direction,  entitles  adjacent  lot 
owner  to  no  damages,  where  property  received  no  physical  injury;  Indianapolis. 
B.  &  W.  R.  Co.  V.  Hartley,  67  111.  439,  16  A.  R.  624,  to  point  that  city  is  not 
liable  to  any  damage  that  may  accrue  to  individuals,  where  it  allows  railroad 
tracks  to  be  laid  in  street. 

Cited  in  note  89  A.   D.  400,  on  city's  liability  for  careless  construction  of 
streets. 
Power  of  municipal  anthoritles  over  streets  and  sidewalks  generally. 

Cited  in  Mt.  Carmel  v.  Shaw,  155  111.  37,  46  A.  S.  R.  311,  27  L.R.A.  580,  39  N. 
E.  584,  holding  that  city  organized  under  general  incorporation  act  may  do  any- 
thing with  its  streets  not  incompatible  with  and  for  which  established. 

Cited  in  notes  in  1  L.R.A.(N.S.)  129,  130,  on  effect  on  liability  for  nuisance, 
of  legislative  authority  to  municipality  to  obstruct  street  or  highway;  39 
L.R.A.  610,  on  municipal  control  over  public  nuisances  on  public  streets  and  high-, 
ways  created  by  street  railroads;  26  A.  R,  457,  on  right  to  enjoin  municipality 
from  changing  street  grade  when  adjacent  land  is  injured  thereby. 

Additional  burden  In  street. 

Cited  in  note  in  17  L.R.A.  476,  on  what  use  of  street  or  highway  constitutes 
an  additional  burden. 

Power  of  city  to  ^rant  use  of  street. 

Cited  in  Quincy  v.  Bull,  106  111.  337,  holding  that  city  has  power  to  grant 
leave  to  lay  water  pipes  under  streets;  Pennsylvania  Co.  v.  Chicago,  181  111. 
289,  63  L.R.A.  223,  54  N.  E.  825,  holding  that  private  owner  cannot  enjoin  use 
of  street,  with  municii>al  consent,  as  stand  for  hacks. 

—  For  railway  purposes. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  People,  91*111.  261,  holding  that  city 
may  allow  use  of  street  for  railroad;  Bullen  v.  Higgins,  115  111.  155,  3  N.  E.  466, 
holding  that  city  council  under  general  incorporation  act,  may  grant  right  to 
lay  tracks  in  street;  Chicago,  B.  &  Q.  R.  Co.  v.  Quincy,  136  111.  489,  27  N.  E.  232, 
holding  that  city  invested  with  exclusive  power  over  streets,  may  giant  use 
thereof  for  railroad  purposes;  People  ex  rel.  Rinne  v.  Blocki,  203  111.  363.  67 
N.  E.  809,  holding  that  city  may  allow  switch  track  to  be  laid  in  street,  to  con- 
nect manufacturing  plant  with  main  track  in  street;  Bond  v.  Pennsylvania  Co. 
69  111.  App.  607,  holding  that  city  may  grant  right  to  lay  track  in  streets 
when  fee  remains  in  abutting  owner;  Chicago,  B.  &  Q.  R.  Co.  v.  Stayart,  79 
111.  269;  Stetson  v.  Chicago  &  E.  R.  Co.  75  111.  74,— holding  that  abutting  own- 
er cannot  prevent  use  of  street  for  railway  when  permitted  by  city  under  le^r- 
islative  authority;  Doane  v.  Lake  Street  Elev.  R.  Co.  165  111.  510,  56  A.  S.  R. 
265,  36  L.R,A.  97,  46  N.  E.  520.  holding  that  abutting  owner  cannot  enjoin  au- 
thorized construction  of  elevated  railroad  upon  street,  fee  of  which  is  in  city; 
Blodgett  V.  Northwestern  Elev.  R.  Co.  26  C.  C.  A.  21,  53  U.  S.  App.  284,  80  Fed. 
601,  holding  that  abutting  owner  cannot  enjoin  authorized  construction  of  elovat- 
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ed  railroad  in  street  where  citj  owns  fee,  though  ordinance  authorizing  ille^'al; 
Walther  v.  Chicago  &  W.  I.  R.  Co.  137  111.  App.  364,  to  point  that  abutting 
owner  cannot  enjoin  authorized  construction  of  railroad  in  street;  Blair  v.  Chi- 
cago, 201  U.  S.  400,  60  L.  ed.  801,  20  Sup.  Ct.  Rep.  427;  Summerfleld  ▼.  Chi- 
cago, 197  111.  270,  64  N.  E.  490;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79  111.  26,— 
to  point  that  it  is  legitimate  use  of  street  to  allow  railroad  track  to  be  laid  on  it. 
Liability  of  railroad  company  laying  tracks  in  street. 

Cited  in  Chicago  Office  Bldg.  v.  Lake  Street  Elev.  R.  Co.  87  IlL  App.  594, 
holding  that  under  constitution  of  1870  abutting  owners  may  recover  damages 
sustained  by  construction  of  elevated  railroad  in  street. 

Cited  in  reference  notes  in  86  A.  D.  268,  on  power  to  build  railroads  in  streets ; 
7  A.  S.  R.  726,  on  right  to  construct  and  maintain  horse  railway  in  city  street 
by  authority  of  legislature  and  city  council. 

Distinguished  in  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Haller,  82  111.  208;  St.  Louis, 
V.  &  T.  H.  R.  Co.  V.  Capps,  67  111.  607, — ^holding  company  laying  tracks  in  street 
under  ordinance  requiring  payment  of  damages  to  property  owners,  bound  to  pay 
damages  prescribed. 
Railroad  track  in  street  as  public  nuisance. 

Cited  in  Wabash,  St.  L.  A  P.  R.  Co.  v.  People,  12  111.  App.  448,  holding  rail- 
road track  in  street  not  per  se,  public  nuisance;  Grand  Rapids  &  I.  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  A.  R.  306,  holding  that  railroad  permitted  by  competent 
authority  is  not  a  nuisance. 
Power  of  legislature  to  grant  control  of  streets. 

Cited  in  People  ex  rel.  Branson  v.  Walsh,  96  111.  232,  36  A.  R.  136,  holding  that 
legislature  has  power  to  transfer  control  of  streets  to  park  commissioners,  for 
boulevard  and  park  purposes,  where  not  inconsistent  with  use  for  ordinary  travel. 
Right  of  private  action   for  damages  sustained  from  public  improve- 
ments. 

Cited  in  Chicago  v.  Taylor,  125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct  Rep.  820, 
holding  that  under  Illinois  constitution  of  1870  recovery  may  be  had  where  pri- 
vate property  injured  from  making  and  use  of  public  improvement;  Brand  v. 
Multnomah  County,  38  Or.  79,  84  A.  S.  R.  772,  50  L.R.A.  389,  60  Pac.  390,  holding 
abutting  owner  not  entitled  to  damages  for  elevation  of  street  to  correspond  with 
establishment  of  grade;  Parke  v.  Seattle,  5  Wash.  1,  34  A.  S.  R.  839,  20  L.R.A. 
68,  32  Pac.  82  (dissenting  opinion),  on  right  to  hold  city  liable  to  abutting  own- 
er for  ronoving  latteral  support  by  grading  of  street. 

81  AM.  DEO.  810,  HALL  T.  BURTON,   20  ILL.  821. 
Liability  on  negotiable  instruments  generally. 

Cited  in  reference  notes  in  21  A.  S.  R.  348,  on  liability  upon  negotiable  in- 
struments; 33  A.  S.  R.  755,  on  maker's  liability  on  promissory  note. 

When  firm  note  payable  to  member  thereof,  is  effective. 

Cited  in  Pettyjohn  v.  National  Exch.  Bank,  101  Va.  Ill,  43  S.  E.  203,  holding 
that  firm  note  payable  to  one  partner  takes  effect  only  when  endorsed  and  de- 
livered by  maker. 

When  title  to  note  payable  to  maker's  order,  passes. 

Cited  in  McAuliff  v.  Renter,  61  111.  App.  32,  holding  that  title  to  note  drawn 
payable  to  maker's  order,  and  endorsed  and  delivered  by  him  passes  by  delivery. 
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81  AM.  DBC.  811,  NICOIiL  T.  OGDEN,  80  TLIL.  828,  Reaffirmed  in 
later  cases  Involving  same  transaction  in  87  111.  887,  40  111.  358, 
and  70  111.  895. 

Nature  of  and  rights  in  imrtnership  realty. 

Cited  in  Hyman  v.  Peters,  30  IlL  App.  134,  holding  that  real  estate  purchased 
and  held  as  partnership  property  is  as  to  several  partners'  interests,  personalty ; 
Mauck  v.  Mauck,  54  111.  281,  holding  that  real  estate  purchased  and  held  for  firm 
purposes  partakes  of  character  of  personalty  in  equity  in  making  final  adjust- 
ment of  firm  affairs. 

Cited  in  reference  note  in  48  A.  S.  R.  70,  on  how  intuit  shown  that  realty 
shall  be  deemed  partnership  property. 

Cited  in  notes  in  27  L.R.A.  481,  on  real  estate  of  partnership  formed  for  pur- 
chase and  sale  of  real  estate;  27  L.R.A.  451,  480,  as  to  when  real  estate  will  be 
considered  partnership  property;  27  L.II.A.  455,  on  intention  as  affecting  ques- 
tion as  to  when  real  estate  will  be  considered  partnership  property;  27  L.R.A. 
463,  on  inunateriality  of  question  as  to  whom  legal  title  of  partnership  real 
estate  is  conveyed;  43  A.  S.  R.  378,  on  right  of  creditors  of  partnership  to  pur- 
sue its  real  property:  27  L.R.A.  468,  on  implied  and  resulting  trusts  in  part- 
nership lands. 

—  Right  to  dower  in. 

Cited  in  notes  in  27  luR,A.  346,  as  to  when  widow's  right  to  dower  attaches 
to  partnership  real  estate;  27  L.R.A.  343,  on  widow's  right  to  dower  in  partner- 
ship real  estate. 

Nature  and  right  of  dower  generally. 

Cited  in  reference  notes  in  90  A.  D.  326,  on  inchoate  right  of  dower;  68  A.^. 
R.  623,  on  nature  of  dower. 
Right  to  dower  in  equitable  estate. 

Cited  in  Stow  v.  Steel,  45  111.  328,  holding  that  to  entitle  dower,  husband 
must  hold  such  equitable  estate  as  entitles  investment  with  legal  title ;  Taylor  v. 
Kearn,  68  III.  339  (dissenting  opinion),  on  right  of  dower  in  lands  sold  under 
strict  foreclosure  of  mortgage  executed  before  entire  purchase  money  paid; 
Nicoll  V.  Todd,  70  111.  295,  holding  seizure  by  husband  of  either  a  legal  or  equi- 
table estate  at  some  time  necessary  to  entitle  widow  to  dower. 

Cited  in  note  in  39  A.  S.  R.  38,  on  dower  rights  in  rents  and  profits. 

How  right  of  dower  divested. 

Cited  in  Walsh  v.  Reis,  50  111.  477,  holding  that  right  of  dower  cannot  be 
divested  without  consent  of  widow  expressed  in  mode  pointed  out  in  statute; 
Schick  V.  Whitcomb,  68  Neb.  784,  94  N.  W.  1023,  holding  that  right  of  dower  in 
devised  lands  cannot  be  divested  by  decree  in  partition. 

Cited  in  reference  note  in  86  A.  D.  487,  as  to  whether  vested  inchoate  right 
of  dower  can  be  devested. 

Law  governing  dower. 

Cited  in  reference  note  in  94  A.  D.  646,  as  to  what  law  governs  dower. 
Proceeds  as  representing  equitable  title  where  legal  title  to  land  in  one 
purchaser. 

Cited  in  McCulloch  v.  Chatfield,  16  C.  C.  A.  48,  32  U.  S.  App.  323,  67  Fed. 
877,  holding  that  interest  of  each  of  several  partners  in  land  speculation  where 
one  holds  legal  title  is  in  proceeds  not  in  land;  Hull  v.  Glover,  126  111.  122,  18 
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N.  E.  198,  on  question  whether  interesU  of  member  of  incorporated  land  com- 
pany is  represented  by  interest  in  land  or  by  stock  certificate. 

Distinguished   in  Rogers  v.  Tyley,   144  111.  652,  32  N.  E.  393,  holding  that 
equitable  title  is  in  the  land,  where  legal  title  to  land  purchased  is  in  one  pur- 
chaser, but  each  was  to  have  undivided  interest. 
Effect  of  limitations  on  remedy  for  dower. 

Cited  in  Owen  v.  Peacock  38  IlL  33,  holding  that  remedy  for  dower  may  be 
barred  by   limitation  act  of  1839. 
Executory  trusts. 

Cited  in  reference  note  in  27  A.  S.  R.  651,  on  executory  trusts. 
Powers  of  trustee. 

Cited  in  reference  note  in  47  A.  S.  R.  881,  on  powers  of  trustee  in  trust  deed. 

81  AM.  DEC.  Sae,  TROUT  v.  EMMONS,  29  ILL.  499. 
Power  of  sreneral  agent  to  bind  principal  by  arbitration. 

Cited  in  Manufacturers  &  B.  F.  Ins.  Co.  v.  Mullen,  48  Neb.  620,  67  N.  W.  445; 
Macdonald  v.  Bond,  195  111.  122,  62  N.  E.  881, — ^holding  that  general  agent 
cannot  bind  his  principal  to  submission  to  arbitration  without  special  authority. 

Cited  in  reference  note  in  97  A.  D.  736,  on  right  of  general  agent  to  bind  prin- 
cipal by  submisHion  to  arbitration  without  special  authority. 

Cited  in  note  in  30  A.  D.  626,  on  who  may  submit  to  arbitration  when  acting 
for  another. 

Power  of  special  administrator  to  submit  to  arbitration. 

Cited  in  Sullivan  v.  Nicoulin,  113  Iowa,  76,  84  N.  W.  978,  holding  that  special 
administrator  has  no  power  to  submit  claims  against  estate  to  arbitration. 
Right  to  overcome  sworn  answer  where  replication  is  not  filed. 

Cited  in  reference  notes  in  74  A.  S.  R.  172,  on  -  mclusiveness  of  answer  not 
replied  to;  95  A.  D.  313,  on  conclusiveness  of  answer  responsive  to  bill  as  evi- 
dence; 81  A.  D.  328,  on  effect  of  answer  in  chancery  responsive  to  bill;  85  A. 
D.  276,  on  how  far  responsive  answer  is  conclusive. 

Overruled  in  Chambers  v.  Rowe,  36  111.  171,  denying  that  sworn  answer  in 
chancer}'  might  be  overcome  by  two  witnesses,  though  no  replication  filed. 

81  AM.  DEC.  S28,  GILLESPIE  v.  SMITH,   20   ILL.   4  7S. 
Right  to  proceed  to  trial  without  similiter. 

Cited  in  McCoy  v.  World's  Columbian  Exposition,  87  111.  App.  605.  holding  it 
not  error  to  proceed  to  trial  without  similiter;  Hasterlick  v.  Applebaum,  64  IlL 
App.  433,  holding  omission  to  add  similiter  to  general  issue  before  going  to  trial, 
not  reversible  error;  Silverman  v.  McGrath,  9  111.  App.  413,  Hazen  v.  Pierson, 
83  111.  241, — holding  no  error  in  proceeding  to  trial  without  adding  similiter  to 
negative  plea;  Merman  v.  Wintker,  85  111.  468,  holding  that  trial  may  be  had 
without  adding  similiter  where  pleas  conclude  to  country. 
\llien  objection  to  evidence  must  be  taken. 

Cited  in  Clevenger  v.  Dunaway,  84  111.  367;  Graham  v.  Anderstm.  42  111.  514, 
92  A.  D.  89;  Lake  View  v.  Letz,  47  111.  81;  Board  of  Education  v.  Greene- 
baum,  39  111.  609, — holding  that  objections  which  might  have  been  obviated  at 
trial  cannot  be  made  for  first  time  on  appeal. 

Cited  in  reference  notes  in  81  A.  D.  800.  301,  on  necessity  that  evidence  be 
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objected  to  when  offered;  96  A.  D.  Ill,  as  to  whether  higher  court  will  entertain 
objections  not  made  below. 

When  objection  to  evidence  must  be  specific. 

Cited  in  Schroeder  v.  Walsh,  10  111.  App.  36;  Chicago  &  E.  I.  R.  Co.  v.  Wal- 
lace, 202  111.  129,  66  N.  E.  1090, — holding  general  objection  insufficient  if  cause 
could  be  obviated  by  specific  objection. 

—  Effect  of  general  objection. 

Cited  in  Rush  v.  French,  1  Ariz.  99,  26  Pac.  816,  holding  general  objection 
unworthy  of  consideration. 
Conveyance  upon  declared  trust  to  sell,  as  trust  deed. 

Cited  in  Southern  Bldg.  &  L.  Asso.  v.  McCants,  120  Ala.  616,  25  So.  8,  holding 
that  conveyance  to  third  person  upon  declared  trust  to  sell  in  case  of  default, 
is  trust  deed  not  mortgage. 

Distinction  between  trust  deed  and  mortgage. 

Cited  in  reference  note  in  29  A.  S.  R.  132,  on  distinction  between  trust  deeds 
and  mortgages. 

Sale  of  mortgaged   premises  in   parcels. 

Cited  in  reference  note  in  85  A.  D.  507,  as  to  when  mortgaged  premises  should 
be  sold  in  parcels. 

Cited  in  note  in  81  A.  D.  489,  on  sale  of  mortgaged  premises  in  parcels. 

Sale  of  distinct  parcels  en  masse. 

Cited  in  Kellogg  v.  Carrico,  47  Mo.  157,  holding  sale  .en  masse  proper,  where 
land  constituted  but  one  farm  though  described  in  trust  deed  as  separate  parcels. 

Cited  in  note  in  92  A.  S.  R.  585,  on  sales  in  mass  or  in  parcels  tmder  power 
in  mortgage. 

<— When  sale  \«ill  be  set  aside. 

Cited  in  Fairman  v.  Peck,  87  111.  156;  Stone  v.  Missouri  Guarantee  Sav.  k 
Bldg.  Asso.  58  III.  App.  78, — holding  only  for  fraud  or  that  some  one  wa* 
injured  thereby,  that  sales  en  masse  will  be  set  aside;  Prather  v.  Hill,  36  111. 
402.  to  point  that  sale  en  masse  instead  of  in  parcels  will  not  be  set  aside  except 
for  fraud,  or  because  prejudicial  to  some  one. 

—  Remedy  to  Impeach. 

Cited  in  Kenley  v.  Bryan,  110  HI.  652,  holding  that  remedy  is  by  motion  to 
set  aside  sale  before  its  confirmation. 

Sales  by  trustees. 

Cited  in  note  in  19  A,  S^  R.  275-277,  286,  294,  on  sales  and  conveyances  by 
trustees. 

Right  to  employ  agent  or  auctioneer  to  make  judicial  sale. 

Cited  in  Swan  v.  Smith,  58  Miss.  875,  holding  that  commissioner  may  employ 
Auctioneer  to  make  sale;  Kennedy  v.  Dunn,  58  Cal.  .*j39,  holding  that  trustee 
may  employ  auctioneer,  in  making  sale. 

Cited  in  reference  notes  in  5  A.  S.  R.  62,  on  delegation  of  trustee's  power; 
100  A  D.  i}9.  as  to  right  of  trustee  under  trust  deed  to  employ  agent  to  per- 
form mechanical  parts  of  sale;  22  A.  R.  145,  on  right  of  executors,  etc.,  to  sell 
property  at  judicial  sales  by  agents. 
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81  AM.  DEC.  SS6,  OHIO  A  M.  R.  CO.  T.  MUHIilNG,  SO  TUSj.  9. 

Who  are  passengers. 

Cited  in  Fitzgibbon  ▼.  Chicago  N.  W.  R.  Co.  108  Iowa,  614,  79  N.  W.  477, 
holding  that  nonexcursionist  becomes  passenger  on  special  excursion  train,  if 
accepted  ss  such  by  conductor;  Wagner  ▼.  Missouri  P.  R.  Co.  07  Mo.  512,  3 
L..K.A.  156,  10  S.  W.  486,  holding  one  a  passenger  who,  unaware  that  rules  for- 
bid, rides  free  upon  special  train  without  collusion  with  conductor  to  defraud; 
RawUngs  ▼.  Wabash  R.  Co.  07  Mo.  App.  515,  71  S.  W.  535,  holding  that  taking 
a  place  in  carrier's  conveyance  ¥rith  intention  of  being  carried  makes  one  a 
passenger. 

Cited  in  notes  in  82  A.  D.  293;  61  A.  S.  R.  100;  11  L.RJL  720,— on  who  are 
passengers;  61  A.  8.  R.  85,  on  person  paying  fare  as  passenger;  61  A.  S.  R.  87, 
on  free  passengers. 

Distinguished  in  Fitzmaurice  v.  New  York,  N.  H.  &  H.  R.  Co.  192  Mass.  159, 
116  A.  fe.  K.  236,  6  L.R.A.(N.S.)  1146,  78  >i.  E.  418,  7  A.  &  E.  Ann.  Cas.  586, 
holding  one  traveling  on  ticket  procured  by  fraud,  not  a  passenger,  though  ac- 
cepted as  passenger  by  conductor,  with  knowledge  of  fraud. 

—  £inployees. 

Cited  in  Simmons  v.  Oregon  R.  Co.  41  Or.  151,  69  Pac  440,  holding  employee, 
off  duty,  traveling  free  because  of  employment,  a  passenger;  Uiggins  v.  Hannibal 
&  St.  J.  R.  Co.  36  Mo.  418,  holding  employee,  off  duty,  who  does  not  in  any  way 
intimate  to  conductor  that  be  is  traveling  as  passenger,  not  a  passenger. 

Cited  in  note  in  31  I4.R.A.  324,  on  railroad  employee  or  officer  riding  for  pur- 
poses of  his  own  as  a  passenger. 

—  On  other  than  passenger  trains. 

Cited  in  St  Joseph  &  W.  R.  Co.  v.  Wheeler,  36  Kan.  185,  10  Pac  461;  Spence 
V.  Chicago,  R.  I.  &  P.  R.  Co.  117  Iowa,  1,  90  N.  W.  S46,— holding  one  accepted,  by 
conductor,  as  passenger  upon  construction  train,  a  passenger;  Prince  v.  Inter- 
national &  G.  N.  R.  Co.  64  Tex.  144,  holding  one  invited  to  ride  free  upon  hand- 
car sometimes  used  for  carrying  passengers,  a  passenger;  Everette  v.  Oregon 
Short  Line  &  U.  K.  K  Co.  9  Utah,  340,  34  Pac.  289,  holding  that  one  permitted 
by  conductor  contrary  to  rules  to  ride  on  freight  train,  is  if  he  acted  in  good 
faith,  passenger;  Cleveland,  C.  C.  &  St.  L.  K  Co.  v.  Best,  169  IlL  301,  48  N.  E. 
684  (reversing  68  111.  App.  532),  holding  that  mere  fact  that  person  rides  in 
caboose  with  conductor's  consent  does  not  make  him  a  passenger;  Waterbury  v. 
New  York  C.  &  H.  R.  R.  Co.  21  Blatchf.  314,  17  Fed.  671,  to  point  that  one  may 
be  a  passenger  on  train  not  designed  for  passengers. 

Cited  in  note  in  61  A.  S.  K  95,  on  who  are  passengers  on  freight  trains. 

—  Nonpayment  of  fare  as  affecting  status. 

Cited  in  Florida  Southern  R.  Co.  v.  Hirst,  30  Fla.  1,  32  A.  S.  R.  17,  16 
L.H.A.  631,  11  So.  506,  holding  actual  payment  of  fare  not  indispensable  to 
status  of  passenger  on.  railroad  train;  Buck  v.  People's  Street  R.  Electric-Light 
&  P.  Co.  46  Mo.  App.  555,  holding  that  omission  to  collect  fare  does  not  affect 
status  as  passenger. 

Degree  of  care  exacted  of  carriers  of  passengers. 

Cited  in  Southern  R.  Co.  v.  Cunningham,  123  Ga.  90,  50  S.  E.  979,  holding 
that  extraordinary  diligence  must  be  exercised  no  matter  what  means  of  con- 
veyance employed;  Chicago  &  A.  R.  Co.  v.  Amol,  144  111.  261,  19  L.R.A.  313, 
33  N.  £.  204,  holding  that  company  carrying  passengers  on  freight  train  held 
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to  same  degree  of  diligence  as  when  regular  passenger  coach  used;  Dunn  ▼. 
Grand  Trunk  R.  Co.  58  Me.  187,  4  A.  R.  267,  to  point  that  responsibility  of 
railroad  company  for  safety  of  its  passengers  does  not  depend  on  kind  of  cars 
used. 

Cited  in  reference  note  in  88  A.  D.  88,  on  degree  of  care  required  of  passenger 
carriers. 

lilabllity   of  railroad   company    for   injuries  —  To  one   wrongfully   on 
train. 

Cited  in  Toledo,  W.  &  W.  R.  Co.  v.  Brooks,  81  HI.  246,  holding  company  not 
liable  to  person  who  stealthily  and  without  employees'  knowledge  gets  upon  train 
and  secretes  himself;  Chicago  Union  Traction  Co.  v.  Lundahl,  215  111.  289,  74  N. 
E.  155,  to  point  that  liability  of  passenger  carrier  depends  upon  whether  in- 
jured passenger  lawfully,  upon  car. 

—  Nonpayment  of  fare  as  affecting. 

Cited  in  Rice  v.  Illinois  C.  R.  Co.  22  111.  App.  643,  holding  that  fact  that  one 
was  traveling  on  pass  does  not  of  itself  relieve  railroad  company  from  liability; 
Pennsylvania  Co.  v.  Coyer,  163  Ind.  631,  72  N.  E.  875,  holding  duty  owed 
to  nonemployee  riding  gratuitously  in  caboose  with  conductor's  knowledge. 

Cited  in  reference  notes  in  42  A.  S.  R.  282,  on  payment  of  fare  as  affecting 
carrier's  liability;  6  A.  S.  R.  847,  on  person's  paying  no  fare  as  affecting  car- 
rier's duty  to  exercise  due  care;  88  A.  D.  336,  on  passenger  carrier's  exemption 
from  liability  by  contracts  of  free  passage. 

Cited  in  notes  in  61  A.  D.  109,  on  payment  of  fare  as  affecting  carrier's  lia- 
bility; 41  A.  D.  476,  on  ejectment  of  passengers  for  not  showing  or  surrender- 
ing ticket  or  paying  fare. 

—  On  other  than  passenger  train. 

Cited  in  reference  notes  in  2  A.  S.  R.  39,  on  rights  of  passengers  on  freight 
trains;  92  A.  D.  137,  on  rules  as  to  carrying  passengers  on  freight  trains. 

Cited  in  note  in  48  A.  R.  16,  on  carrier's  liability  to  one  riding  on  train  not 
accepting  passengers. 
Effect  of  stipulation,  by  common  carrier,  for  exemption  from  liability. 

Cited  in  Mobile  &,  0.  R.  Co.  v.  Hopkins,  41  Ala.  486,  94  A.  D.  607,  holding 
that  stipulation  in  free  ticket  of  nonliability  for  loss  of  baggage  does  not  ex- 
empt liability  for  gross  negligence. 
Who  are  fellow  servants. 

Cited  in  Illinois  C.  R.  Co.  v.  Leiner,  202  111.  624,  95  A.  S.  R.  266,  67  N.  E. 
398,  holding  conductor  riding  home  on  pass  to  visit  family  not  fellow  servant 
of  train  crew,  though  all  are  employees  of  same  company. 
When  relation  of  master  and  servant  exists. 

Cited  in  reference  note  in  44  A.  S.  R.  339,  as  to  when  servant  is  in  service  of 
master. 

Cited  in  note  in  32  L.R.A.(N.S.)  868,  as  to  whether  relationship  of  master 
and  servant  still  .exists  where  servant  goes  on  master's  premises  before  hours 
or  between  hours  of  actual  labor. 

81  AM.  DEC.  338,  BEST  v.  AIjLEN,  SO  TLLi.  80. 
Right  to  vindictive  damages. 

Cited  in  Chicago  v.  Martin,  49  111.  241,  95  A.  D.  590,  holding  that  vindictive 
damages  will  not  be  allowed  where  gross  fraud,  malice  or  oppression  are  ab- 
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sent;  Illinois  &  St.  L.  R.  Co.  v.  Cobb,  68  111.  53,  holding  punitive  damages  may 
be  given,  in  tort  action,  where  trespass  shown,  malicious,  wilful,  or  reckless; 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Cassedy,  78  Miss.  666,  29  So.  762,  holding 
exemplary  damages  allowable,  where  facts  justify  in  actions  of  trespass  to  land. 

Cited  in  reference  notes  in  5  A.  S.  R.  48,  on  exemplary  damages  in  trespass; 
96  A.  D.  762;  97  A.  D.  288;  99  A.  D.  183, — on  recovery  of  exemplary  damages 
in  trespass  quare  clausum. 

Cited  in  note  in  27  A.  D.  686,  on  intent  as  guide  in  determining  whether 
exemplary  damages  should  be  awarded. 

What  essential  to  release  of  homestead  rl^t. 

CMed  in  Marshall  v.  Barr,  35  III.  106,  holding  essential  to  validity  of  release 
of  homestead  right,  that  wife  join  in  deed;  Allen  v.  Hawley,  66  IlL  164,  holding 
that  husband's  consent  to  decree  devesting  him  of  homestead  rights,  will  not 
devest  wife  unless  she  consent. 

Cited  in  note  in  65  A.  D.  484,  on  necessity  of  joinder  of  husband  and  wife  in 
release  of  homestead. 

Validity  of  deed  of  homestead  without  statutory  waiver. 

Cited  in  McDonald  v.  Crandall,  43  111.  231,  92  A.  D.  112,  holding  that  con- 
veyance  operates  to  pass  fee,  but  suspends  operation  until  grantor  abandons 
premisw^  or  surrenders  possession  to  grantee. 

Cited  in  reference  notes  in  97  A.  D.  202,  on  right  to  convey  or  encumber 
homestead  only  as  prescribed  by  statute;  87  A.  D.  239,  on  necessity  to  validity 
of  mortgage  or  conveyance  of  homestead  that  statute  be  followed;  85  A.  D.  405, 
on  conveyance  of  homestead  and  necessity  of  release  by  wife;  84  A.  D.  382,  on 
validity  of  husband's  conveyance  of  homestead  without  wife's  concurrence; 
85  A.  D.  512,  on  husband  and  wife  concurring  in  and  signing  deed  or  mortgage 
of  homestead. 

(  ited  in  notes  in  81  A.  D.  492,  on  conveyance  of  homestead;  96  A.  S.  R.  914, 
on  effect  of  mortgages  and  deeds  of  homestead  by  one  spouse  only. 

Kxplained  in  Brown  v.  (nun.  36  III.  243,  85  A.  D.  402,  holding  deed  of 
homestead  not  necessarily  void  because  it  does  not  contain  statutory  waiver. 

81  AM.  DEC.  841,  PROCTOR  v.  OWENS,   18  IND.  21. 

Word.s  actionable  per  se. 

Cited  in  reference  notes  in  85  A.  D.  462,  on  what  words  actionable  per  se;  91 
A.  D.  402,  on  actionability  per  se  of  words  spoken  or  written  concerning  another; 
91  A.  D.  403,  on  rule  that  words  not  actionable  per  se  may  be  made  so  by  aver- 
ments showing  how  they  were  intended  and  understood. 
—  Words  charging  crime  {generally. 

Cited  in  Democrat  Pub.  Co.  v.  Jones,  83  Tex.  302,  18  S.  W.  731,  holding  lan- 
guage of  publication  calculated  to  induce  readers  to  believe  one  guilty  of  crime, 
actionable  per  se;  Stroebel  v.  Whitney,  31  Minn.  384,  18  N.  W.  98,  holding 
words,  which  in  ordinary  acceptation,  would  naturally  and  presumably  be  un- 
derstood as  importing  charge  of  crime,  actionable  per  se;  Ruble  v.  Bunting,  31 
Ind.  App.  654.  08  X.  E.  1041,  holding  words  calculated  to  cause  hearer  to  susper*^^ 
one  <ruilty  of  torgery  actionable  per  se;  Hess  v.  Sparks,  44  Kan.  465,  21  A.  S. 
R.  300.  24  Pac.  979,  holding  words  "what  are  you  doing  with  that  nine-dollar 
blackmailer  here."  spoken  of  woman,  to  her  employer,  actionable  per  se. 

Cited  in  reference  note  in  96  A.  D.  284,  on  words  imputing  crime  as  actionable 
per  se. 
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'^  Words  ehar^ing  sexual  crimes. 

Cited  in  Roe  v.  Chitwood,  36  Ark.  210,  holding  statement  with  regard  to  mar- 
ried woman  that  she  is  no  better  than  another  specified  woman  and  that  latter 
is  a  "whore"  actionable  per  se;  Branstetter  v.  Dorrough,  81  Ind.  527,  holding 
words  conveying  to  mind  of  hearer  that  unmarried  woman  was  guilty  of  fornica- 
tion, slanderous  per  se;  Buscher  v.  Scully,  107  Ind.  246,  6  N.  E.  738,  holding  suf- 
ficient if  words  used  impute  fornication  or  adultery,  and  were  so  understood  by 
hearers;  Waugh  v.  Waugh,  47  Ind.  580,  holding  sufficient  if  inference  that  adul- 
tery was  committed  may  be  fairly  drawn  from  matters  which  are  charged. 

Cited  in  reference  note  in  01  A.  D.  402,  on  actionability  of  words  imputing 
adultery  to  married  woman. 

Competency  of  testimony  as  to  how  witnesses  understood  libelous  mat- 
ter. 

Cited  in  Prosser  v.  Callis,  117  Ind.  105,  10  N.  £.  735,  holding  competent  to 
prove  by  persons  conversant  with  facts,  who  read  or  heard  slanderous  words 
written  or  spoken  of  one  by  indirection,  whom  they  believed  was  referred  to; 
DeArmond  v.  Armstrong,  37  Ind.  35,  holding  competent,  in  libel  action,  to  prove 
by  witnesses  whom  and  what  they  understood  certain  words  in  published  article 
to  refer  to;  Gabe  v.  McGinnis,  68  Ind.  538,  on  admissibility  of  evidence  as  to 
how  witness  understood  libelous  matter. 
Amendment  of  complaint  after  trial  is  entered  upon. 

Cited  in  Levy  v.  Chittenden,  120  Ind.  37,  22  N.  E.  92;  Record  v.  Ketchum, 
76  Ind.  482, — holding  amendment  that  changes  issue  not  permissible  after  jury 
sworn  and  evidence  heard;  Thrall  v.  Gosnell,  28  Ind.  App.  174,  holding  amendment 
which  changes  nature  of  cause  of  action  not  allowable  after  trial  concluded. 
When  exceptions  are  unavailable  on  appeal. 

Cited  in  Gebhart  v.  Burkett,  57  Ind.  378,  26  A.  R.  61,  holding  that  exceptions 
taken,  but  not  discussed  in  brief  will  not  be  considered  by  court. 

SI  AM.  DEC.  344,  BANSEMER  v.  MAOE,    18  IXD.  27. 
Judicial  notice  of  land  laws. 

Cited  in  note  in  89  A.  D.  690,  on  judicial  notice  of  Federal  land  laws. 
Validity  of  acts  of  olHcers  de  facto. 

Cited  in  Parker  v.  State,  133  Ind.  178,  18  L.R.A.  567,  32  N.  E.  836,  holding 
acts  performed  by  one  elected  to  office  under  unconstitutional  statute,  before 
ouster  valid;  Mowbray  v.  State,  88  Ind.  324;  Roberts  v.  Hill,  137  Ind.  215,  36  N. 
E.  843;  Milford  School  Town  v.  Zeigler,  1  Ind.  App.  338,  27  N.  E.  303;  McNulty  v. 
State,  37  Ind.  App.  612,  117  A.  S.  R.  344,  76  N.  E.  547;  Case  v.  State,  69  Ind.  40,— 
to  point  that  acts  of  officer  de  facto,  done  under  color  of  office  are  valid ;  State  ex 
rel.  Bishop  v.  Crowe,  150  Ind.  455,  50  N.  E.  471,  holding  that  title  to  office  of 
one  acting  de  facto,  cannot  be  questioned  in  collateral  proceeding. 
When  permissive  form  of  statute  is  mandatory. 

Cited  in  State  ex  rel.  Clark  v.  Haworth,  122  Ind.  462,  7  L.R.A.  240,  23  N.  E.  946; 
People's  Nat.  Bank  v.  Ayer,  24  Ind.  App.  212,  56  N.  E.  1026;  Budd  v.  Rutherford. 
4  Ind.  App.  386,  30  N.  E.  1111,— holding  that  permissive  form  of  expression  will 
be  held  mandatory  where  public  duty  imposed,  or  claim  de  jure  of  third  person 
affected;  State  ex  rel.  Atty.  Gen.  v.  McCarty,  Wilson  Super.  Ct.  (Ind.)  205: 
Gill  v.  State,  72  Ind.  266;  Gray  v.  State,  72  Ind.  567;  Vigo  County  v.  Davis, 
136  Ind.  503,  22  L.R.A.  515,  36  N.  E.  141;  Henry  v.  State,  87  Miss.  1,  39  So.  856; 
Stiitp  ex  rel.  Fullhart  v.  Buckles,  39  Ind.  272,— holding  that  word  "may"  will  be 
Am.  Dec.  Vol.  XI.— 2.3. 
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construed  as  synonymous  with  "shall"  where  public  or  third  persons  have  claim, 
de  jure,  that  power  shall  be  exercised. 

Cited  in  reference  notes  in  95  A.  D.  151,  on  construction  of  statutes;  28  A. 
S.  R.  335,  on  distinction  between  mandatory  and  directory  statutes;  30  A.  S.  R. 
775,  on  meaning  of  word  "may"  in  statute;  48  A.  S.  R.  237,  on  when  "may** 
means  "shall"  in  statutes. 

Cited  in  notes  in  6  L.R.A.  162,  on  eonstruction  of  word  "may"  in  statutes; 
5  L.R,A.  (N.S.)  341,  as  to  when  "may"  in  constituticmal  or  statutory  provision 
is  deemed  mandatory. 

Rights  of  agents  where  agency  is  not  coupled  with  interest. 

Cited  in  Vail  v.  McKernan,  21  Ind.  421,  to  point  that  naked  powers  of  agent 
not  coupled  with  interest  must  be  strictly  pursued  to  render  acts  of  agent  possess- 
ing them  valid. 

Validity  of  foreclosure  sales. 

Cited  in  Patterson  v.  Reynolds,  19  Ind.  148,  as  to  validity  of  foreclosure 
sales. 

81  AM.  DEC.  840,  WARD  v.  BUELL,   18  IND.   104. 
Defects  in  bond  as  impairment  of  its  validity. 

Cited  in  Jones  v.  Droneberger,  23  Ind.  74;  Dunn  v.  Crocker,  22  Ind.  324, — 
holding  bonds  taken  by  public  oflScers  in  proper  cases  not  vitiated  by  informali- 
ties and  defects;  Miller  v.  OHeilly,  84  Ind.  168,  holding  appeal  bond  filed  with 
justice  of  peace,  otherwise  valid,  not  impaired  by  erroneous  statement  of  amount 
of  costs;  Opp  V.  Ten  Eyck,  99  Ind.  345,  holding  that  statute  extends  operation 
of  appeal  bond  to  cover  rents,  though  liability  for  mesne  profits  not  stipulated. 

Distinguished  in  Borman  v.  Jung  Breyring  Co.  23  Ind.  App.  399,  55  N.  £.  495, 
holding  failure  to  sign  bond,  not  such  defect,  within  contemplation  of  statute,  as 
does  not  impair  bond. 

lilabillty  of  surety  where  penalty  in  appeal  bond  is  fixed. 

Cited  in  Graeter  v.  DeWolf,  112  Ind.  1,  13  N.  E.  Ill,  holding  that  surety  can- 
not be  hekl  in  excess  of  penalty  fixed  in  appeal  bond  in  action  to  recover  realty. 

Cited  in  notes  in  55  L.R.A.  388,  on  penalty  as  limit  of  liability  on  statutory 
bond  for  appeal  or  writ  of  error;  87  A.  D.  751,  as  to  whether  interest  can  be 
recovered  on  penal  bond  beyond  penalty. 

lilability  for  negligence  in  approving  bonds. 

Cited  in  note  in  95  A.  S.  R.  93,  on  liability  of  clerks  of  court,  county  clerks^ 
and  prothonotaries  for  negligence  in  approving  bonds. 

flLl  AM.  DEC.  851,  KIGER  v.  COATS,   18  IND.   153. 
Validity  of  ministerial  act  performed  on  Sunday  or  holiday. 

Cited  in  Havens  v.  Stiles,  8  Idaho,  250,  101  A.  S.  R.  195,  66  L.R.A.  736,  67 
Pac.  919,  1  A.  &  E.  Ann.  Cas.  277,  holding  complaint  filed  on  Sunday,  and  sum- 
mons thereon  not  invalid;  Payne  v.  Fresco,  17  W.  N.  C.  502,  4  Kulp.  25,. 
18  Phila.  637,  43  Phila.  Leg.  Int.  226,  1  Pa.  Co.  Ct.  562,  holding  entering  of  judg- 
ment by   prothonotary  on  judgment  note,  on  Februarj'   22,  valid. 

Cited  in  reference  notes  in  38  A.  S.  R.  747,  on  validity  of  ministerial  acts  per- 
formed on  holida/s;  99  A.  D.  198,  on  validity  of  notice  of  award  given  on  Sun- 
day. 
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VaHdity  of  sale  on  Cliristmas. 

Cited  in  Hadley  v.  Musselman,  104  Ind.  459,  S  N.  E.  122,  holding  sale  of  prop- 
erty for  taxes  made  on  Christmas  valid. 
Validity  of  Judicial  proceedings  performed  upon  Sunday. 

Cited  in  Ex  parte  Tice,  32  Or.  179,  49  Pac.  1038,  holding  that  court  cannot  dis- 
charge jury  on  Sunday  in  consequence  of  failure  to  agree  upon  verdict. 

Cited  in  note  in  3  L.R.A.  658,  on  Sunday  as  nonjudicial  day. 

Validity  of  publication  of  notice  in  Sunday  newspaper. 

Distinguished  in  Shaw  v.  Williams,  87  Ind.  158,  44  A.  R.  756,  holding  publica- 
tion of  notice  of  sheriff's  sale  in  Sunday  newspaper,  void. 
Sunday  as  a  ''holiday." 

Cited  in  State  v.  Duncan,  118  La.  702,  10  L.R.A.(N.S.)  791,  43  So.  283,  11  A. 
&,  E.  Ann.  Cas.  557,  holding  ''holiday"  in  its  present  conventional  meaning,  not 
applicable  to  Sunday. 

81   AM.   DEC.   S5S,   STEIN  v.   INDIANAPOLIS  BLDG.   LOAN   FUND  & 
SAV.  ASSO.   18  IND.  237. 

Necessity  of  alleging  corporate  existence. 

Cited  in  Beatty  v.  Bartholomew  Co.  Agri.  Soc.  76  Ind.  91,  holding  unnecessary 
to  allege  corporate  existence  of  corporation  in  complaint;  Johnson  v.  State,  65 
Ind.  204,  to  point  that  corporation  is  implied  without  special  averment  where 
pleading  refers  to  ideality  by  name  usual  in  creating  corporations,  and  which 
discloses  no  individuals. 

Cited  in  reference  notes  in  57  A.  S.  R.  237,  on  necessary  allegations  in  action 
to  enforce  stock  subscriptions;  93  A.  D.  184,  on  allegation  of  corporate  existence 
in  pleading;  35  A.  S.  R.  292,  on  necessity  of  averment  of  corporate  existence; 
29  A.  S.  R.  436,  on  necessity  for  corporation  alleging  its  corporate  existence. 
Name  importing  "corporation.*' 

Cited  in  Georgia  Co-op.  Fire  Asso.  v.  Borchardt,  123  Ga.   181,  51  S.  E.  429, 
3  A.  &  E.  Ann.  Cas.  472,  holding  that  word  *'a8sociation"  when  used  with  descrip- 
tive adjectives  as  name  of  business  entity  imports  corporation. 
Estoppel  to  deny  existence  of  corporation. 

Cited  in  McLaughlin  v.  Citizens'  Bldg.  Loan  &  Sav.  Asso.  62  Ind.  264,  hold- 
ing one  contracting  with  association,  as  corporation,  estopped  to  deny  existence 
of  corporation  by  and  in  its  corporate  name. 
Conveyance  to  trustees  of  corporation  as  vesting  title  in  corporation. 

Cited  in  Keith  v.  Bingham,  97  Mo.  196,  10  S.  W.  32,  holding  that  conveyance 
made  to  trustees  of  corporation,  without  naming  them,  vests  title  in  corpora- 
tion named  in  deed. 
Objects  of  building  associations. 

Cited  in  reference  note  in  2  A.  S.  R.  645,  on  history  and  objects  of  building 
and  loan  associations. 
Building  and  loan  contracts  as  usurious. 

Cited  in  Security  SaV.  &  L.  Asso.  v.  Elbert,  153  Ind.  198,  54  N.  E.  753,  hold- 
ing  contracts  between  building  and  loan  associations  and  members  for  interest 
in  excess  of  legal  rates  not  usurious. 

Cited  in  reference  note  in  69  A.  D.  162,  on  effect  of  usury  laws  upon  trans- 
actions between  building  and  loan  associations  and  borrowing  members. 
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Cited  in  note  in  18  L.II.A.  134,  on  strict  conformity  with  statutes  exempting 
building  associations  from  usury  laws  required. 

Who  may  set  up  defense  of  usury. 

Cited  in  Studabaker  v.  Marquardt,  55  Ind.  341; Hill  v.  Minor,  79  Ind.  48;  Price 
V.  Pollock,  47  Ind.  362, — holding  that  one  purchasing  land  subject  to  incumbrance 
cannot  set  up  defense  of  usury;  Frost  v.  Pacific  Say.  Co.  42  Or.  44,  70  Pac.  814, 
holding  that  grantee  who  assumes  usurious  mortgage  given  to  building  and 
loan  association  cannot  set  up  defense  of  usury. 

Cited  in  reference  notes  in  74  A.  S.  R.  78,  on  who  may  set  up  usury;  68  A.  D. 
614,  on  usury  as  personal  defense. 

Cited  in  note  in  8  L.R^.(N.S.)  814,  on  right  of  vendee  of  land  subject  to 
lien  to  raise  question  of  usury. 

81    AM.   DEC.    858,   WAIiOLE   v.   ELIilOTT,    18   IND.    258. 
Power  of  legislature  to  validate  Toid  proceedings. 

Cited  in  Sithin  y.  Shelby  County,  66  Ind.  109;  Gardner  v.  Haney,  86  Ind.  17; 
Kelly  V.  State,  92  Ind.  236;  Johnson  v.  Wells  County,  107  Ind,  15,  8  N.  E.  1; 
Burget  V.  Merritt,  156  Ind.  143,  57  N.  E.  714;  State  ex  reL  Walter  v.  Union, 
33  N.  J.  L.  350;  Price  v.  Huey,  22  Ind.  18, — holding  that  legislature  may  by 
curative  statute,  validate  invalid  proceedings;  Iowa  Railroad  Land  Co.  v.  Soper, 

39  Iowa,  112,  holding  that  legislature  may  validate  void  levy;  Tilton  v.  Swift, 

40  Iowa,  78,  holding  retrospective  legislation  validating  invalid  contracts  not 
unconstitutional;  Schneck  v.  Jeffersonville,  152  Ind.  204,  52  N.  £.  212,  holding 
that  legislature  in  absence  of  constitutional  restrictions  has  power  to  legalize 
city  bonds,  if  no  vested  rights  intervene;  Munie^  l^at.  Bank  v.  Miller,  91  Ind. 
441,  holding  act  legalizing  certain  judgments  rendered  without  formal  service  of 
process,  and  sales  thereon,  valid;  Cookerly  v.  Duncan,  87  Ind.  332,  holding  that 
legislature  has  power  to  pass  act  making  unsigned  records  valid  and  effective; 
Whitlock  V.  Hawkins,  105  Va.  242,  53  S.  E.  401,  holding  that  legislature  may 
validate  assessments  made  under  act  not  properly  passed,  provided  it  does  not 
operate  to  take  property  without  due  process  of  law;  Henderson  v.  State,  58 
Ind.  244,  on  power  of  legislature  to  validate  invalid  proceedings. 

Cited  in  reference  notes  in  85  A.  D.  364,  on  power  of  legislature  to  make  void 
act  valid  by  curative  act;  6  A.  S.  R.  502,  on  legislature's  power  to  validate  void 
judicial  proceedings. 

DJBtinguished  in  Pr>'or  v.  Downey,  50  Cal.  388,  19  A.  R.  656,  holding  that  leg^ 
islature  has  no  power  to  validate  judgment  of  probate  court,  void  for  want  of 
jurisdiction. 
Right  to  apply  retrospective  act  to  pending  case. 

Cited  in  Larkin  v.  Saffarans,  15  Fed.  147,  to  point  that  remedial  statutes  may 
be  given  retrospective  effect  and  applied  to  cases  pending  and  undetermined 
when  act  passed. 

81  AM.  DEC.  359,  SHARP  v.  JOXES,   18  IXD.  314. 
Rights  of  purchaser  from  fraudulent  vendor  or  vendee. 

Cited  in  Boling  v.  Howell,  93  Ind.  329.  to  point  that  purchaser  of  goods  from 
fraudulent  vendor  may  have  legal  and  beneficial  ownership  in  him. 

Cited  in  reference  notes  in  97  A.  D.  392,  as  to  when  purchaser  from  fraudu- 
lent vendor  is  protected;  89  A.  D.  411,  on  title  acquired  by  bona  fide  purchaser 
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of  personalty  from  one  who  obtained  posBession  by  fraudulent  pretences;  85  A. 
D.  785,  on  transfer  of  title  obtained  from  fraudulent  vendor  to  bona  fide  pur- 
chaser. 

Cited  in  note  in  4  L.R.A.  369,  on  right  of  purchaser  from  fraudulent  vendee. 
Right  of  agent  to  maintain  action  in  his  oivn  name. 

Cited  in  Beard  v.  Sloan,  38  Ind.  128,  holding  that  agent  who  contracts  in  own 
name  may  sue  in  own  name  for  breach  of  contract. 

Cited  in  reference  notes  in  88  A.  D.  612,  as  to  who  must  sue,  when  agent  con- 
tracts in  principal's  name;  114  A.  S.  R.  706,  on  agent's  right  to  sue  on  contract 
made  in  his  own  name;  96  A.  D.  528,  as  to  when  agent  may  sue  in  his  own  name. 

Cited  in  note  in  1  L.R.A.  (N.S.)   304,  on  agent's  right  to  sue  on  contract  for 
undisclosed  principal. 
Fraud  as   Invalidating  sale. 

Cited  in  Bell  v.  Cafferty,  21   Ind.  411,  holding  sale  voidable,  but  not  void, 
where  vendee  knowingly     pays  for  purchased  goods  with  forged  note. 
Tender  of  specific  article. 

Cited  in  reference  note  in  89  A.  D.  389,  on  sufficiency  of  tender  of  specific 
article. 

81  AM.  DEC.   362,  BLACK  ▼.  HERSCH,  18  IND.   842. 
Demand  as  prerequisite  to  action  for  moneys  collected. 

Cited  in  Pierse  v.  Thornton,  44  Ind.  235,  holding  that  suit  cannot  be  main- 
tained against  attorney  for  money  collected,  without  demand;  Heddens  v.  Young- 
love,  M.  &  Co.  46  Ind.  212,  holding  that  principal  cannot,  before  demand  maintain 
action  to  recover  money  collected  by  agent;  State  ex  rel.  Buskirk  v.  Sims,  76 
Ind.  328,  holding  that  demand  must  be  alleged  and  proved,  in  action  for  money 
rightfully  recovered,  unless  wrongfully  converted;  Terre  Haute  &  I.  R.  Co.  v. 
State,  159  Ind.  438,  65  N.  E.  401,  holding  that  corporation  cannot  be  sued  by 
state  for  accounting  as  to  earnings  without  previous  demand. 

Cited  in  reference  notes  in  91  A.  D.  516,  on  demand  as  prerequisite  to  recovery 
from  attorney  of  money  collected  by  him;  89  A.  D.  626,  on  necessity  for  demand 
before  action  against  attorney  for  money  collected  is  maintainable. 

Distinguished  in  Nutzenholster  v.  State,  37  Ind.  457,  holding  demand  un- 
necessary before  maintaining  action  on  constable's  bond  for  money  collected 
and  not  paid  over. 

81   AM.  DEC.   S6S,  CAMPBELIi  T.  STATE,   18  IND.   S75. 
When  recognizance  is  valid  without  signatures  of  recognizors. 

Cited  in  State  v.  Elder,  35  Ind.  368,  holding  recognizance  taken  in  open  court 
and  entered  upon  order 'book,  valid  though  not  signed  by  recognizors;  Grinestaff 
V.  State,  53  Ind.  238;  Cain  v.  State,  36  Ind.  App.  51,  74  N.  E.  1 102,— holding  that 
recognizance  need  not  be  signed  by  parties,  when  bail  taken  in  open  court. 

81  AM.  DEC.   364,  THOMPSON  v.  STATE,    18  IND.   386. 
Consent  as  defense  to  crime. 

Cited  in  State  v.  West,  157  Mo.  309,  57  S.  W.  1071,  holding  that  railroad  su- 
perintendent's consent  to  team  robbery  by  others  does  not  relieve  robbers  of 
statutory  penalty;  State  v.  Hull,  33  Or.  56,  72  A.  S.  R.  694,  54  Pac.  159,  holding 
property  not  taken  without  owner's  consent  where  owner's  authorized  agent  co- 
operates with  suspected  thieves  in  planning  and  carrying  out  asportation. 
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Cited  in  reference  notes  in  72  A.  S.  R.  700,  on  consent  or  connivance  of  per- 
son injured  by  crime;  120  A.  S.  R.  769,  on  effect  of  consent  to  crime  by  person 
injured;  77  A.  S.  R.  524,  on  effect  of  owner's  assent  to  burglary;  36  A.  S.  R.  302, 
on  effect  of  owner's  consent  on  crime  of  larceny. 

Cited  in  notes  in  72  A.  S.  R.  705,  on  effect  of  consent  to  crime  by  persons  in- 
jured thereby;  2  A.  S.  R.  387,  on  effect  of  consent  or  knowledge  of  owner  on 
crime  of  burglary. 
— 'Connlvauoe  for  purpose  of  entrapping  wrongdoer. 

Cited  in  Jones  v.  State,  48  Tex.  Crim.  Rep.  363,  122  A.  S.  R.  769,  1  L.R.A.(N.S.) 
1024,  88  S.  W.  217,  holding  that  preparation  before  robbery  to  identify  robbers 
did  not  give  consent;  SUte  v.  Currie,  13  N.  D.  660,  112  A.  S.  R.  687,  69  L.R.A. 
405,  102  N.  W.  875,  holding  passive  consent  to  burglary  by  owner  of  building 
for  purpose  of  detection,  no  defense  to  burglar;  State  v.  Abley,  109  Iowa,  61,  77  A. 
8.  R.  520,  46  L.R.A.  862,  80  N.  W.  225,  holding  no  defense  to  burglary  that  own- 
er of  building  remained  silent  and  endeavored  to  apprehend  criminal;  State 
y.  Sneff,  22  Neb.  481,  35  N.  W.  219,  holding  fact  that  owner  of  building  did 
not  permit  known  intended  burglary  but  endeavored  to  capture  burglar  no 
defense. 

Cited  in  note  in  25  L.R.A.  342,  on  instigation  or  consent  to  burglary  for  pur- 
pose of  detecting  criminal  as  defense  to  prosecution. 

81  AM.  DEC.  S67,  PATTERSON  v.  PRIOR,  18  IND.  440. 
lilablllty  for  false  imprisonment. 

Cited  in  reference  note  in  64  A.  S.  R.  745,  on  recovery  of  damages  for  false 
imprisonment. 

Cited  in  notes  in  54  A.  D.  267,  on  liability  for  false  imprisonment  on  part 
of  officer  executing  writ  or  warrant;  54  A.  D.  265,  on  liability  for  false  im- 
prisonment on  part  of  person  procuring  arrest  or  on  whose  evidence  warrant 
issued;  67  A.  S.  R.  425,  on  liability  of  jailer  for  false  imprisonment;  27  L.R.A. 
613,  on  remedy  for  improper  imposition  of  labor  on  prisoner. 
Election  of  remedies  as  estoppel  to  adopt  alternative  remedy. 

Cited  in  Noyes  v.  Edgerly,  71  N.  H.  500,  53  Atl.  311,  holding  that  election  of 
repiedies  by  one  cognizant  of  his  legal  rights  estops  adoption  of  alternative 
remedy. 

Necessity  of  pleading  waiver  of  alternative  remedy. 

Cited  in  Nowling  v.  Mcintosh,  89  Ind.  503,  holding  that  waiver  must  appear 
upon  pleadings  and  issues,  when  tort  waived  and  contract  sued  upon. 
When  evidence  is  admissible  to  show  that  Judgment  was  rendered  with- 
out Jurisdiction. 

Cited  in  Jack  v.  White,  28  Ind.  App.  398,  61  N.  E.  603,  holding  that  court's 
want  of  jurisdiction  of  subject-matter  in  rendering  judgment  may  be  shown 
where  benefit  claimed  under  judgment. 

Effect  of  unverified  pleading  upon  admissibility  of  evidence. 

Cited  in  Belton  v.  Smith,  45  Ind.  291,  holding  mortgage  and  notes,  in  action 
thereon  against  one  assuming  admissible  without  proving  execution,  where  plead- 
ing denying  execution  unverified. 

81  AM.  DEC.  370,  SNOWDEN  v.  WILAS,   19  IND.   10. 
Uncertainty  in  pleading  as  ground  of  demurrer. 

Cited  in  Hart  v.  Crawford,  41  Ind.  197,  holding  want  of  certainty  in  plead- 
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ing  not  good  ground  of  demurrer;  Williamson  v.  Yingling,  93  Tnd.  42,  lioUliiig 
that  uncertainty  in  pleading  is  not  reached  by  demurrer;  Fuller  v.  Cox,  135  liid. 
40,  34  N.  E.  822;  liewis  v.  Edwards,  44  Ind.  333,— holding  uncertainty  not 
•ground  for  demurrer  where  complaint  contained  substantially  good  cause  of 
action;  Chicago  &  E.  R.  Co.  v.  Lawrence,  169  Ind.  319,  79  N.  E.  363;  Conners- 
ville  V.  Connersville  Hydraulic  Co.  86  Ind.  235, — holding  uncertainty  ground  of 
demurrer,  where  pleading  so  vague  as  not  to  state  cause  of  action;  Logansport 
V.  Kihm,  159  Ind.  68,  64  N.  E.  595;  Williamson  v.  Yingling,  80  Ind.  379,— 
holding  uncertainty  not  ground  of  demurrer  unless  complaint  so  uncertain  as 
not  to  state  intelligibly  substantially  good  cause  of  action. 

Cited  in  reference  notes  in  92  A.  D.  330;  72  A.  S.  R.  436, — on  uncertainty 
as  ground  for  demurrer;  13  A.  8.  R.  686,  on  remedy  for  want  of  particularity 
in 'pleading  cause  of  action. 

liicense  to  use  land. 

Cited  in  reference  note  in  91  A.  D.  443,  on  rules  relating  to  licenses. 

Cited  in  notes  in  16  A.  D.  602,  on  license  to  use  or  enter  upon  realty;  4  L.R.A. 
276,  on  license  to  use  land. 
When  license  Is  irrevocable. 

'  Cited  in  Gilmore  v.  Hamilton,  83  Ind.  196,  holding  license  coupled  with  in- 
terest irrevocable;  Metcalf  v.  Hart,  3  Wyo.  613,  27  Pac.  900,  holding  parol 
license  coupled  with  interest  irrevocable  without  compensation  for  money  ex- 
pended; Miller  v.  State,  39  Ind.  267,  holding  parol  license,  coupled  with  inter- 
est and  supported  by  valid  consideration,  irrevocable;  Ogle  v.  Dill,  61  Ind.  438; 
Test  V.  Larsh,  76  Ind.  462;  Lane  v.  Miller,  27  Ind.  534, — ^holding  parol  license, 
upon  faith  of  which  money  is  expended,  irrevocable  unless  licensee  is  placed  in 
statu  quo;  Schoonover  v.  Irwin,  58  Ind.  287;  Owens  v.  Lewis,  46  Ind.  488,  16 
A.  R.  295, — holding  that  parol  license  cannot  be  revoked  as  to  acts  done  under  it; 
Oster  V.  Broe,  161  Ind.  113,  64  N.  E.  918,  to  point  that  oral  license  is  irrevocable, 
where  money  has  been  expended  on  faith  thereof;  Gilmore  v.  Armstrong,  48 
Neb.  92,  66  N.  W.  998,  holding  that  equity  will  give  effect  to  oral  grant  of  ease 
ment  certain  in  its  terms,  where  there  has  been  a  valid  consideration  and  such 
part  performance  as  would  take  a  contract  for  sale  of  the  fee  out  of  the  statute 
of  frauds. 

Cited  in  reference  notes  in  86  A.  D.  553,  on  revocation  of  licenses;  93  A.  D. 
739,  on  revocability  of  licenses;  91  A.  D.  207,  on  circumstances  in  which  li- 
censes are   irrevocable. 

Cited  in  notes  in  16  E.  R.  C.  80,  on  revocability  of  license;  43  A.  R.  196;  31 
A.  S.  R.  718, — on  irrevocability  of  parol  license. 
-—  License  to  use  or  enter  upon  land  generally. 

Cited  in  Mansur  v.  Haughey,  60  Ind.  304,  holding  license  to  use  alley  revo- 
cable; Burrow  v.  Terre  Haute  &  L.  R.  Co.  107  Ind.  432,  8  N.  E.  167,  holding 
right  of  way  taken  under  license,  founded  upon  valuable  consideration,  irrevo- 
cable: Novvlin  V.  Whipple,  120  Ind.  596,  6  L.R.A.  159,  22  N.  E.  669,  holding 
that  license  to  use  another's  land,  founded  on  valuable  consideration,  irrevocable 
to  injury  of  licensee;  Buchanan  v.  Ixjgansport,  C.  &  S.  W.  R.  Co.  71  Ind.  265, 
holding  naked  parol  license  irrevocable  where  large  sums  of  money  have  been 
expended  with  licensor's  knowledge;  Parish  v.  Kaspare,  109  Ind.  586,  10  N.  E. 
109,  holding  permissive  use  of  land,  without  consideration,  irrevocable  at  li- 
censor's pleasure;  Robinson  v.  Thraikill,  110  Tnd.  117,  10  N.  E.  047,  holding 
right  of  way  taken  under  parol  license  founded  on  consideration,  irrevocable; 
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Joseph  V.  Wild,  146  Ind.  249,  45  N.  K  467,  holding  executed  parol  license  to 
erect  on  another's  land  outside  stairway  to  upper  story  of  building,  irrevocable; 
Hodgson  y.  Jeffries,  62  Ind.  334,  holding  executed  parol  license  to  construct 
drainage  ditch  on  another's  land  irrevocable;  Messick  v.  Midland  R.  Co.  12S 
Ind.  81,  27  N.  E.  419,  holding  executed  parol  license  to  use  another's  land, 
granted  upon  consideration,  irrevocable;  Lee  v.  McLeod,  12  Xev.  280,  holding 
executed  parol  license  to  erect  dam  upon  another's  land  irrevocable;  Gyra  v. 
Windier,  40  Colo.  366,  91  Pac  36,  holding  parol  right  of  way  irrevocable  where 
donee  has  used  same  uninterruptedly  over  twenty  years,  with  knowledge  and 
consent  of  donor  and  his  grantees,  and  has  expended  money  because  of  grant; 
Strosser  v.  Ftl  Wa3me,  100  Ind.  443,  to  point  that  parol  license  to  do  act  on 
land  irrevocable  where  upon  faith  of  privilege  large  sums  of  money  have  l>een 
expended. 

Cited  in  reference  note  in  67  A.  D.  510,  on  revocability  of  license  respecting 
realty. 

Cited  in  note  in  49  L.R.A.  517,  on  specific  performance  of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense  in  creating  the  burden. 
^lilcense  to  enter  land  for  removal  of  building  or  timber. 

Cited  in  Rogers  v.  Cox,  96  Ind.  157,  49  A.  R.  152,  holding  parol  license  to 
purchaser  of  building  to  enter  upon  land  and  remove  building  irrevocable; 
Cool  V.  Peters  Box  &  Lumber  Co.  87  Ind.  531,  holding  parol  license  to  enter  land 
to  sever  and  remove  trees  irrevocable  after  trees  severed. 

—  License  to  oonstmct  or  maintain  ditch. 

Cited  in  Ferguson  v.  Spencer,  127  Ind.  66,  25  N.  E.  1035,  holding  executed 
parol  license  to  construct  drain  upon  another's  land  irrevocable  without  re- 
muneration; Steinke  v.  Bentley,  6  Ind.  App.  663,  34  N.  E.  97,  holding  that 
executed  parol  agreement  for  construction  oi  ditch  across  another's  land  creates 
easement  appurtenant  thereto;  Pifer  v.  Brown,  43  W.  Va.  412,  49  L.R.A.  497, 
27  S.  E.  399,  holding  parol  license  to  pass  tile  drain  under  another's  lot  revo- 
cable at  pleasure  of  licensor. 
How  license  available  as  defense. 

Cited  in  Watson  v.  Adams,  32  Ind.  App.  281,  69  N.  E.  696;  Cone  v.  Ivinson,  4 
Wyo.  203,  35  Pac.  933;  Chase  v.  Long,  44  Ind.  427, — holding  that  license  mu^t  be 
specifically  pleaded,  in  action  of  trespass  on  real  estate. 
Implied  or  presumed  license  as  constituting  estoppel. 

Distinguished  in  Hudson  v.  Densmore,  68  Ind.  391,  holding  implied  or  pre- 
sumed license  cannot  be  pleaded  as  estoppel  to  prevent  continuance  of  nuisance. 
License  as  constituting  estoppel  against  grantee  of  land. 

Cited  in  Stephens  v.  Benson,  19  Ind.  367,  holding  grantees  of  land  bound  by 
irrevocable  license  where  they  purchase  with  notice;  Campbell  v.  Indianapolis 
&  V.  R.  Co.  110  Ind.  490,  11  N.  E.  482,  holding  grantee  with  notice  of  parol 
license,  upon  faith  of  which  money  has  been  expended,  estopped  to  revoke,  unless 
licensee  can  be  placed  in  statu  quo. 
Possession  as  notice  of  rights. 

Cited  in  notes  in  13  L.R.A.  (N.S.)  134,  on  possession  of  easements  in  land  as 
notice  of  title;  104  A.  S.  R.  333,  on  possession  of  real  property  as  notice  of 
rights  in  drains  and  dams. 

Kaseincnt  as  Interest  In  land. 

Cited  in  Branson  v.  Studabaker,  133  Ind.  147,  33  N.  E.  98;  Hazlett  v.  Sinclair, 
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76  Ind.  488,  40  A.  R.  254, — ^holding  that  easement  is  interest  in  land;  Conduitt 
V.  Ross,  102  Ind.  168,  26  N.  E.  198,  holding  that  right  to  erect  and  permanently 
maintain  party  wall  upon  another's  land,  is  interest  in  land;  Simons  v.  More- 
house, 88  Ind.  391,  holding  that  perpetual  right  of  way  over  another's  land  is 
interest  in  real  estate;  Brookville  &  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
46  A.  R.  580,  to  point  that  right  to  overhow  another's  lend  is  easement. 

Cited  in  note  in  6  L.R.A.  160,  on  distinction  between  license  and  easements 
Form  of  grant  of  easement. 

Cited  in  note  in  59  L.R.A.  829,  on  form  and  manner  of  grant  of  right  to  dam 
back  water  of  stream. 

Right  to  acqnire  easement  by  prescription. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  21  Ind.  App.  621,  69 
A.  S.  R.  385,  52  N.  E.  1008;McCardle  v.  Barricklow,  68  Ind.  356, — to  point  that 
use  and  enjoyment  of  right  claimed  as  easement  must  have  been  adverse,  under 
claim  of  right,  exclusive,  continuous  and  uninterrupted  within  knowledge  of 
owner  of  dominant  estate;  Terre  Haute  &  I.  R.  Co.  v.  Zehner,  166  Ind. 
149,  3  L.R.A.(N.S.)  277,  76  N.  E.  169,  holding  that  easement  to  set  water  back 
over  another's  land  by  means  of  dam  may  be  acquired  by  uninterrupted  and 
adverse  possession  of  twenty  years. 

Cited  in  reference  notes  in  93  A.  D.  674,  on  prescriptive  right  to  overflow 
lands;  84  A.  D.  740,  on  right  to  flow  lands  of  another  as  easement  acquirable 
only  by  grant  or  prescription. 
PrescriptiTe  right  to  maintain  private  nnisance. 

Cited  in  Sherlock  v.  Louisville,  N.  A.  &  C.  R.  Co.  116  Ind.  22,  17  N.  E.  171, 
liolding  that  right  to  maintain  strictly  private  nuisance  upon  another's  land 
may  be  acquired  by  prescription. 

Right  to  light  and  air  through  windows  as  appurtenance  and  heredita* 
ment. 

Cited  in  Keiper  v.  Klein,  51  Ind.  316,  holding  that  right  to  light  and  air 
through  windows  does  not  pass  as  appurtenance  or  hereditament. 
^•tatutory  remedy  as  taking  away  common-law  remedy. 

Cited  in  Chicago  &  I.  Coal  R.  Co.  v.  Hall,  135  Ind.  91,  23  L.R.A.  231,  34  N.  E. 
704,  holding  that  common  law  remedy  not  taken  away  by  statutory  remedy  for 
same  right  unless  statute  expressly  denies  it  or  clearly  implies  negative;  Lane  v. 
Miller,  22  Ind.  104,  on  question  whether  one  injured  by  erection  of  mill  dam 
should  not  be  conflned  to  statutory  remedy. 
Right  to  equitable  relief  In  legal  action. 

Cited  in  reference  notes  in  34  A.  S.  R.  302,  on  granting  equitable  relief  in 
legal  action ;  98  A.  D.  335,  355,  on  equitable  relief  in  legal  action. 

81   AM.   DEC.   874,  JENKINS  v.  LONG,    19   IND.   28. 
How  fraud  available  as  defense. 

Cited  in  Martin  v.  Fox,  40  Mo.  App.  664,  holding  that  fraud  must  be  specially 
pleaded,  to  be  proved ;  Farmer  v.  Calvert,  44  Ind.  209,  to  point  that  fraud  must 
be  specially  pleaded. 

Cited  in   reference  note  in  9   A.   S.   R.  730,   on   false  representations  as  to 
material  matters  as  defense  to  action  on  contract. 
Sufficiency  of  pleadings  as  to  fraud. 

Cited   in  Reid  v.   Brown,   Wilson   Super.   Ct.    (Ind.)    312,   holding  answer  of 
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fraud  without  averring  particulars  constituting  fraud,  bad;  Mcintosh  y.  Robi- 
»on,  68  Ind.  120,  holding  answer  alleging  fraudulent  representations,  but  not 
alleging  that  they  were  relied  upon,  insufficient;  Arbuckle  v.  Biedermau,  94  Ind. 
168,  holding  averments  that  representations  were  false  and  known  to  be  fal»e 
and  made  with  fraudulent  intent  annd  were  relied  upon,  sufficient. 

Cited  in  reference  notes  in  95  A.  D.  98,  on  complaint  in  action  for  relief  on 
■ground  of  fraud;  85  A.  D.  251,  on  specifically  pleaaing  fraud  and  misrepresen- 
tation; 92  A.  D.  532,  on  evidence  of  fraud  under  general  issue. 
Clements  of  fraudulent  representations. 

Cited  in  State  ex  reL  Cartwright  v.  liolmes,  69  Ind.  577,  holding  that  repre- 
sentations must  be  material;  Watson  Coal  A,  Min.  Co.  v.  Casteel,  68  Ind.  476, 
holding  that  representations  must  be  false  and  made  with  fraudulent  intent; 
Hess  V.  Young,  59  Ind.  379,  holding  false  representations  not  relied  nor  acted 
upon  as  true,  not  fraudulent;  Davis  v.  Jackson,  23  Ind.  233,  holding  that  repre- 
sentations known  to  be  false  when  made  are  fraudulent;  Estep  v.  Larsh,  21 
Ind.  190,  holding  that  fraudulent  representations  must  consist  in  expressing 
knowingly  erroneous  opinion;  Brown  v.  Eccles,  39  \V.  N.  C.  8,  2  Pa.  Super.  Ct. 
192,  holding  known  false  representations  made  to  induce  one  to  indorae  note, 
fraudulent. 

Cited  in  reference  notes  in  94  A.  D.  296,  as  to  what  constitutes  misrepre- 
sentation; 95  A.  D.  08,  on  elements  of  fraudulent  representation;  90  A.  D.  428, 
on  bona  Mdb  estimate  of  value  as  misrepresentation  vitiating  sale. 

Cited  in  notes  in  11  A.  S.  R.  350,  on  false  representations  which  will  vitiate 
or  avoid  contract;  35  L.R.A.  ^38,  on  statements  as  to  future  matters  as  expres- 
sions of  fact  or  of  opinion;  18  A.  S.  R.  561,  on  relying  upon  representation  in 
action  for  false  representation. 

81  AM.  DEC.  376,  ROCHK  v.  WASHINGTON,   19  IND.  6S. 
Conflict  of  laws. 

Cited  in  Beard  v.  Beard,  21  Ind.  321,  holding  that  state  cannot  authorize  its 
courts  to  render  personal  judgment  for  alimony,  upon  constructive  notice, 
against  citizen  of  another  state. 

Cited  in  reference  notes  in  92  A.  D.  598,  on  whether  comity  requires  state  to 
enforce  foreign  laws  derogatory-  to  its  own;  4  A.  S.  R.  173,  to  point  that  state 
will  not  suffer  laws  of  another  state  to  interfere  with  its  own;  86  A,  D.  340, 
ou  enforceability  of  contracts  made  in  another  state;  13  A.  S.  R.  757,  on  valid- 
ity in  one  state  of  aHsignment  for  benefit  of  creditors  executed  in  another. 
—  As  to  validity  of  marriage. 

Cited  in  notes  in  79  A.  S.  R.  364,  on  lex  loci  contractus  of  marriage;  5  E.  R. 
C.  832,  on  universal  validity  of  marriage  valid  where  celebrated;  57  L.R.A.  ]60, 
on  conflict  of  laws  as  to  polygamous  marriages  and  temporary  marital  unions. 
Validity  of  marriage. 

Cited  in  Riddle  v.  Riddle,  26  Utah,  268,  72  Pac.  1081,  holding  that  man  cannot 
elfect  common  law  marriage  while  he  has  legal  wife  living. 

.     Cited  in  reference  notes  in  77  A.  D.  607,  on  validity  of  marriages  by  law  of 
natiue;  40  A.  S.  R.  892,  on  validity  of  Indian  marriages. 

vited  in  note  in  79  A.  S.  R.  382,  on  validity  of  marriages  between  whites  and 
Indians. 
Validation  of  marriage. 

Cited  in  Re  Wilbur.  8  Wash.  35,  40  A.  S.  R.  886,  3r>   Puo.  407.  holding  void 
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marriage  between  white  person  and  Indian  not  valid  because  contracted  pur- 
suant to  tribal  customs. 

Marriage  according  to  Indian  cnstoms  as  affecting  wife's  competency 
as  witness  against  husband. 

Cited  in  People  v.  Ketchmn,  73  Cal.  636,  15  Pac.  363,  on  question  whether 
Indian  man  and  woman  married  according  to  tribal  customs,  are  husband  and 
wife  within  meaning  of  code  so  as  to  make  her  incompetent  witness  against 
him. 

How  marriage  tie  dissolved. 

Cited  in  Wiseman  v.  Wiseman,  73  Ind.  112,  38  A.  R.  115,  holding  that  noth- 
ing but  death,  or  judicial  decree,  can  dissolve  marriage  tie. 

Alaskan   Indians  as   ''uncivilized  tribes.'* 

Cited  in  United  States  v.  Berrigan,  2  Alaska,  442,  holding  that  Athapascan 
stock,  including  native  bands  of  Tanana,  are  ''uncivilized  tribes"  within  the 
meaning  of  treaty  between  United  States  and  Russia. 

81  AM.  DEC.  382,  POIiK  v.  STATE,  19  IND.   170. 
Insanity  as  defense  to  crime. 

Cited  in  note  in  39  L.R.A.  747,  on  submission  to  jury  in  criminal  cases  of 
question  as  to  insanity. 

—  Burden  and  sufficiency  of  proof. 

Cited  in  State  v.  Shuff,  9  Idaho,  115,  72  Pac.  664;  State  v.  Felter,  32  Iowa, 
49, — holding  incumbent  to  establish  insanity  by  preponderance  of  testimony  on 
evidence  that  is  satisfactory;  State  v.  Pierce,  8  Nev.  291,  holding  that  insan- 
ity relied  upon  as  defense  to  murder  need  not  be  proved  beyond  reasonable 
doubt;  State  v.  Lewis,  20  Nev.  333,  22  Pac.  241,  holding  that  insanity  must 
be  established  by  preponderance  of  evidence;  Hodge  v.  State,  26  Fla.  11,  7  So. 
693,  denying  that  burden  is  on  one  relying  upon  insanity  as  defense,  to  prove 
same  beyond  reasonable  doubt;  King  v.  State,  9  Tex.  App.  616,  denying  that 
burden  of  proving  insanity  is  upon  accused  when  relied  upon  as  defense. 

Cited  in  reference  note  in  69  A.  D.  650,  on  burden  and  sufficiency  of  proof 
respecting  insanity  in  criminal  cases. 

(  itetl  in  notes  in  97  A.  D.  178;  76  A.  S.  R.  93,— on  burden  of  proof  as  to 
insanity  set  up  as  an  excuse  for  crime. 

Disapproved  in  State  v.  Scott,  49  La.  Ann.  253,  36  L.R.A.  721,  21  So.  271, 
holding  that  proof  must  be  sufficient  to  satisfy  jury  that  accused  was  insane 
when  act  committed;  State  v.  Strauder,  11  W.  Va.  745,  27  A.  R.  606;  Boswell 
V.  Cora.  20  Gratt.  860, — holding  that  insanity  must  be  proved  to  satisfaction  of 
jury  to  entitle  acquittal. 

—  Reasonable  doubt  as  entitling  to  acquittal  of  crime. 

Cited  in  State  v.  Crawford,  11  Kan.  32;  Cunningham  v.  State,  56  Miss.  269, 
31  A.  R.  360;  Wright  v.  People,  4  Neb.  407;  Plake  v.  State,  121  Ind.  433,  16  A.  S. 
R,  408,  23  N.  E.  273, — ^liolding  that  reasonable  doubt  as  to  soundness  of  accused's 
mind  when  crime  committed,  entitles  acquittal;  Plummer  v.  State,  135  Ind.  . 
308,  34  N.  E.  968,  holding  that  one  cannot  be  convicted  of  crime  so  long  as 
there  is  reasonable  doubt  of  his  sanity  when  crime  committed;  Davis  v.  United 
States,  160  V.  S.  469.  40  L.  ed.  499,  16  Sup.  Ct.  Rep.  353,  holding  that  jury 
cannot  convict  where  they  have  reasonable  doubt  whether  accused,  when  crime 
committed,  was  mentally  sound;   McDougal  v.  State,  88  Ind.  24,  holding  that 
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it  must  appear  beyond  reasonable  doubt  that,  when  crime  committed,  prisoner 
was  mentally  capable  of  forming  intent;  People  v.  Dillon,  8  Utah,  92,  30  Pac. 
160  (dissenting  opinion),  on  right  to  convict  one  of  crime  where  there  is  rea- 
sonable doubt  of  his  sanity  when  crime  committed. 

Cited  in  note  in  39  L.R.A.  743,  745,  on  reasonable  doubt  of  insanity  in  crim- 
inal cases. 
Reasonable  doubt  generally  as  entitling  to  acquittal. 

Cited  in  State  v.  Bush,  122  Ind.  42,  23  N.  £.  677,  holding  one  prosecuted  for 
criminal  libel  entitled  to  acquittal  where  jury  have  reasonable  doubt  as  to  truth 
of  publication;  Binns  v.  State,  46  Ind.  311,  holding  that  prisoner  should  be  ac- 
quitted where  jury  have  reasonable  doubt  as  to  whether  alibi  was  established. 

Correctness  of  Instructions. 

Cited  in  Whelchell  y.  State,  23  Ind.  89,  as  to  correctness  of  instructions. 

81  AM.  DEC.  S8S,  NEWKIRK  t.  NEILD,   19  IND.  194. 
Aerreement  of  forbearance  as  bar  to  action  on  Indebtedness. 

Cited  in  Paul  v.  Logansport  Nat.  Bank,  60  Ind.  199,  holding  agreement  not 
to  sue  on  note  within  certain  time,  no  bar  to  suit  within  that  period  of  time; 
Nelson  v.  White,  61  Ind.  139,  holding  verbal  extension  of  time  of  payment  of 
note  not  bar  to  action  before  such  extended  time  expires;  Williams  v.  Scott, 
83  Ind.  405,  holding  that  agreement  to  forbear  suit  on  note  cannot  defeat  re- 
covery against  principal  before  time  given  elapses;  Foster  v.  Dailey,  3  Ind. 
App.  530,  30  N.  E.  4,  holding  that  breach  of  agreement,  made  after  suit  brought, 
to  extend  time  of  payment,  cannot  be  pleaded  in  bar  of  action;  Durbin 
V.  Northwestern  Scraper  Co.  36  Ind.  App.  123,  73  N.  E.  297,  holding  that  agree- 
ment, upon  valuable  consideration,  to  forbid  suit  upon  note,  cannot  be  pleaded 
in  bar  of  action  brought  within  time  limited;  Mills  v.  Todd,  83  Ind.  25,  holding 
that  agreement  upon  valuable  consideration  not  to  sue  ^or  limited  time  cannot  be 
pleaded  in  bar  of  action  within  that  time. 

Cited  in  reference  note  in  89  A.  D.  492,  on  right  to  counterclaim  breach  of 
agreement  to  forbear  suit  upon  note  for  reasonable  time. 

81  AM.  DEC.  386,  PARKER  v.  THOMAS,   19  IND.  218,  Reaffirmed  on 

later  appeal  In  28  Ind.  277. 
Elements  of  fraudulent  representation. 

Cited  in  reference  note  in  81  A.  D.  376,  on  elements  of  fraudulent  representa- 
tion. 

Cited  in  note  in  6  E.  R.  C.  816,  on  duty  to  disclose  material  facts  by  reason  of 
fiduciary   relation  between   contracting  parties. 
Misrepresentation  as  ground  for  rescission  of  contract. 

Cited  in  Voorhis  v.  Smith  &  Co's.  Mfg.  Works,  11  Mo.  App.  108,  holding  that 
misrepresentation  of  seller  as  to  matter  not  subject  of  sale,  not  ground  for  re- 
scission by  buyer. 

Cited  In  notes  in  33  L.R.A.  730,  on  what  fraud  will  authorize  rescission  of  stock 
subscription  where  subscriber  was  not  misled  or  injured;  37  L.R.A.  600,  on  right 
to  rely  on  representations  made  to  effect  contract  as  basis  for  charge  of  fraud 
where  defrauded  person  had  means  of  knowing  the  truth. 
Subscriptions  to  corporate  stock. 

Cited  in  reference  notes  in  2  A.  S.  R.  538;  42  A.  S.  R.  682;  93  A.  S.  R.  349,— 
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on  subscriptions  to  corporate  stock;  42  A.  S.  R.  385,  on  subscription  to  stock 
of  corporation  to  be  formed;  89  A.  D.  772,  on  validity  of  subscriptions  upon  con- 
dition; 10  A.  S.  R.  669;  39  A.  S.  R.  401;  57  A.  S.  R.  237,  70  A.  S.  R.  60;— on 
conditional  subscription  to  corporate  stock;  44  A.  S.  R,  842,  on  formation  of 
corporations  and  subscriptions  to  stock;  42  A.  S.  R.  683,  on  distinction  between 
subscriptions  to  stock  and  offers  or  agreements  to  subscribe;  66  A.  S.  R.  910, 
on  stock  subscription  to  induce  construction  of  railroad;  89  A.  D.  772,  on  curing 
want  of  authority  to  take  subscriptions  by  subsequent  ratification. 
Who  are  stockholders. 

Cited  in  reference  note  in  17  A.  8.  R.  918,  as  to  when  subscribers  become  stock- 
holders. 

Cited  in  note  in  3  A.  S.  R.  829,  on  who  are  stockholders  liable  to  creditors 
for  unpaid  stock  subscription. 
lilabtlty  on  subscriptions  for  stock. 

Cited  in  reference  notes  in  28  A.  S.  R.  105;  35  A;  S.  R.  880, — on  liability  of 
subscribers  for  stock;  45  A.  S.  R.  527,  on  release  of  corporate  stockholders;  47 
A.  S.  R.  326,  on  withdrawal  of  stock  subscription;  17  A.  S.  R.  918,  on  withdraw- 
al and  release  of  stockholders,  and  forfeiture  of  stock;  76  A.  S.  R.  126,  on  as- 
sessments to  pay  instalments  on  subscriptions  to  corporate  stock. 

Cited  in  notes  in  93  A.  S.  R.  353,  on  liability  on  agreement  to  subscribe  for  cor- 
porate stock;  3  A.  S.  R.  823,  on  conditions  in  stock  subscriptions  as  affecting 
right  of  creditors  to  compel  payment. 

—  When  condition  precedent  is  not  complied  with. 

Cited  in  Virginia  &  T.  R.  Co.  v.  Lyon  County,  6  Nev.  68,  holding  that  condi- 
tion precedent  must  be  strictly  performed  in  every  particular,  to  entitle  enforce- 
ment of  contract;  Indianapolis,  D.  &  C.  R.  Co.  v.  Holmes,  101  Ind.  348,  holding 
condition  precedent  as  to  location  of  road  not  being  performed,  subscription  un- 
enforceable; Rothenberger  v.  Glick,  22  Ind.  App.  288,  62  N.  E.  811,  holding  sub- 
scription for  church  building  unenforceable  where  church  erected  on  lot  other 
than  one  conditioned  in  contract;  Branham  v.  Record,  42  Ind.  181  (dissenting 
opinion),  on  right  of  recovery  on  subscription  where  final  location  of  road  not  as 
agreed;  People  ex  rel.  Hess  v.  Clark,  53  Barb.  171,  on  question  whether  condi- 
tions annexed  to  tax  payer's  consent  to  bond  town  to  aid  railroad  renders  con- 
sent invalid. 

—  Giving  of  unconditional  note  as  waiver  of  conditions  precedent. 

Cited  in  Slipher  v.  Earhart,  83  Ind.  173,  holding  giving  of  unconditional  notes 
for  stock  subscription  waives  agreed  conditions  precedent  to  liability. 

—  Effect  of  fraud  in  procuring  subscription. 

Cited  in  reference  notes  in  70  A.  S.  R.  845,  846,  on  subscription  to  corporate 
stock  induced  by  fraud;  35  A.  S.  R.  888,  on  release  of  subscriber  to  stock  for 
fraud ;  37  A.  S.  R.  887 ;  44  A.  S.  R.  945, — on  right  to  avoid  subscription  to  corpo- 
rate stock  for  fraud;  86  A.  D.  614,  on  effect  of  secret  agreement  to  release  one 
set  of  subscribers  to  stock  of  corporation. 

Cited  in  note  in  3  A.  S.  R.  824.  on  fraud  or  mistake  as  affecting  stockholders* 
liability  for  unpaid  subscriptions. 

Adoption  of  agreed  route,  us  permanent  location  of  railroad. 

Cited  in  Smith  v.  Allison,  23  Tnd.  366,  holding  that  directors  adoption  of  route 
mentioned  in  subscription  contract  is  permanent  location  contemplated  as  con- 
ditions precedent. 
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Onerous  conditions  as  excuse  for  nonperformance. 

Cited  in  St.  Joseph  County  v.  South  Bend  &  M.  Street  R.  Co.  118  Ind.  68,  20 
N.  E.  499,  holding  fact  that  performance  by  railroad  of  stipulated  conditions 
will   put   it  to  great  inconvenience  and   necessitate   large   outlay  of  money   in- 
sufficient excuse  for  nonperformance. 
Single  demurrer  as  operating  distrlbntively. 

Cited  in  Rennick  v.  Chandler,  69  Ind.  354,  holding  that  single  demurrer  to 
pleading  containing  several  paragraphs  is  several  demurrer  to  each  paragraph; 
Aiken  v.  Bruen,  21  Ind.  137;  Perkins  v.  Wright,  37  Ind.  27;  Silvers  v.  Junction 
R.  Co.  43  Ind.  434;  Washington  Twp.  v.  Bonney,  46  Ind.  77;  Fankboner  v.  Fank- 
boner,  20  Ind.  62, — ^holding  that  single  demurrer,  which  purports  to  be  filed  to 
'*each"  paragraph  operates  distributively  as  separate  demurrer  to  each. 
Limitation  of  action  on  subscription  for  stock. 

Cited  in  reference  note  in  80  A.  D.  772,  on  application  of  statute  of  limita- 
tions to  actions  on  subscriptions. 
Estoppel  to  deny  corporate  existence. 

Cited  in  reference  notes  in  80  A.  D.  133;  89  A.  D.  772,— on  estoppel  of  stock 
holder  to  deny  corporate  existence;  100  A.  D.  666,  on  right  of  shareholder,  after 
judgment  of  ouster,  to  deny  corporate  existence  as  against  creditors  suing  for 
unpaid  subscriptions. 

81  AM.  DKC.  403,  STATE  EX  REL.  liEAIi  t.  JONES,  19  IND.  S56. 
Failure  to  give  notice  as  invalidating  election. 

Cited  in  Re  Constables,  20  Phila.  444,  47  Phila.  Leg.  Int.  131,  7  Pa.  Co.  Ct. 
551.  25  W.  N.  C.  555,  holding  that  failure  to  give  notice  of  election  does  not  in- 
validate election;  State  v.  Carroll,  17  R.  I.  691,  24  Atl.  836,  holding  that  omis- 
sion to  give  prescribed  notice  will  not  invalidate  election  when  time  and  place 
are  fixed  by  law;  Com.  v.  Smith,  132  Mass.  289;  Lafayette  v.  State.  69  Ind.  218. — 
holding  election  otherwise  regular,  not  invalidated  by  want  of  notice  thereof, 
previously  given;  Colbert  County  v.  Thurmond,  116  Ala.  209.  holding  special 
election  taking  place  at  time  provided  in  act  therefor  valid,  though  statutory 
notice  thereof  not  given;  Demaree  v.  Johnson.  160  Ind.  419,  60  N.  E.  376,  holding 
that  failure  of  official  notice  of  election  cannot  of  itself  defeat  right  to  elect, 
when  election  was  provided  for  by  law:  State  ex  rel.  Mullen  v.  Doherty,  16 
Wash.  382,  68  A.  S.  R.  39,  47  Pac.  958,  holding  that  failure  of  notice  will  not 
invalidate  election  when  great  body  of  electors  have  actual  notice  of  time  place 
and  object;  Wilson  v.  Pike  County,  144  Ala.  397,  39  So.  370,  holding  special  no- 
tice of  place  of  election  unnecessary  to  validate  election  where  act  provides  place 
thereof;  Adsit  v.  State,  Canvassers.  84  Mich.  420,  11  L.R.A.  534,  48  N.  W.  31; 
Sanchez  v.  Fordyce,  141  Cal.  427,  75  Pac.  56, — to  point  that  election  to  fill  vacan- 
cy at  time  and  place  fixed  by  statute,  void,  though  special  notice  not  given. 

Cited  in  notes  in  83  A.  D.  750,  on  necessity  for  notice  or  proclamation  of  elec- 
tion ;  90  A.  S.  R.  68,  on  validity  of  election  where  no  notice  is  given. 
When  public  office  becomes  vacant. 

Cited  in  Yonkey  v.  State,  27  Ind.  236,  holding  that  county  office  becomes  va- 
cant, if  incumbent  removes  from  county;  Kerr  v.  Jones,  19  Ind.  351,  holding  that 
office  becomes  vacant  when  incumbent  accepts  another  incompatible  olfice;  State 
ex  rel.  Cornwell  v.  Allen,  21  Ind.  616,  83  A.  D.  367,  folding  that  enlistment  in 
military  service  of  United  States  amounts  to  constructive  resignation  by  aban- 
donment; Osborne  v.  State,  128  Ind.  129,  27  N.  E.  345,  holding  that  office  may 
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be  deemed  vacant  without  judicial  declaration  where  officer  becomes  defaulter 
and  flees  state;  Leech  v.  State,  78  Ind.  570,  on  point  whether  office  filled  by  offi- 
cer de  facto  under  color  of  right  can  be  considered  vacant. 

Right  to  fill  vacancy  In  office  without  procuring  Judicial  declaration 
thereof. 
Cited  in  Oliver  v.  Jersey  City,  63  N.  J.  L.  634,  76  A.  S.  R.  228,  48  L.R.A.  412, 
44  Atl.  709;  Gosman  v.  State,  106  Ind.  203,  6  X.  E.  349,— holding  that  office  prima 
facie  vacant  may  be  filled  before  procurring  judicial  declaration  of  vacancy; 
State  ex  rel.  Carson  v.  Harrison,  113  Ind.  434,  3  A.  S.  R.  663,  16  X.  E.  384, 
holding  that  it  is  nevertheless  condition  precedent  to  power  to  appoint  that  ac- 
tual vacancy  occur. 

What  constitutes  officer  de  facto. 

Cited  in  Mowbray  v.  State,  88  Ind.  324,  holding  that  appointee  who,  without 
opposition,  takes  possession  of  office  declared  vacant,  becomes  officer  de  facto; 
State  ex  rel.  Miller  v.  Barber,  4  Wyo,  409,  27  L.R.A.  45,  34  Pac.  1028,  holding 
that  one  elected  to  office,  before  vacant,  is  officer  de  jure  and  de  facto  if  he  take 
possession  without  incumbents  objection;  McCahon  v.  Leavenworth  County,  8 
Kan.  437,  on  point  whether  one  getting  possession  of  office  through  contest  be- 
comes officer  de  facto  before  contest  ended  or  abandoned  by  other  party. 

Cited  in  reference  note  in  90  A.  D.  497,  as  to  who  are  officers  de  facto. 
Rights  of  officer  de  facto. 

Cited  in  Hamlin  v.  Kassafer,  16  Or.  456,  3  A.  S.  R.  176,  16  Pac.  778;  Baker 
V.  Wambaugh,  99  Ind.  312, — holding  tliat  official  character  of  officer  de  facto  can- 
not be  questioned  in  collateral  proceeding;  State  ex  rel.  Fairbanks  v.  Superior 
Court,  17  Wash.  12,  holding  one  in  possession  of  office  under  color  of  right  en- 
titled to  retain  possession  until  ousted  by  proper  proceedings;  Leach  v.  Cassidy, 
23  Ind.  449,  holding  that  pending  litigation  to  determine  right  to  office,  court 
may  compel  recognition  of  one  in  possession;  State  ex  rel.  Taylor  v.  Warrick 
County,  124  Ind.  554,  8  L.RA.  607,  25  N.  E.  10,  holding  that  one  elected  by  cor- 
rupt means  must  be  recognized  as  legally  elected  until  duly  ousted  by  proper 
proceedings. 
Commission  appointing  to  office  as  conclusive  of  right  thereto. 

Cited  in  Boone  County  v.  State,  61  Ind.  379,  holding  commission  to  officer  is- 
sued by  governor  not  conclusive  of  right  to  hold  office. 
liemoTal   from  state  as  forfeiture  of  permit  to  sell  liquors. 

Cited  in  Krant  v.  State,  47  Ind.  519,  holding  that  removal  from  state  works 
forfeiture  and  abandonment  of  rights  under  permit  to  sell  intoxicants. 

Status  of  board  of  canvassers. 

Cited  in  State  ex  rel.  Benton  v.  Elder,  31  Xeb.  169,  10  L.R.A.  796,  47  X.  W. 
710;  :Michigan  Air  Line  R.  Co.  v.  Barnes,  44  Mo.  222,  6  X.  W.  051, -folding 
board  of  canvassers  are  ministerial  officers;  State  \\  Wright,  10  Heisk,  237,  hold- 
ing returning  officer  has  no  judicial  powers;  Dissenting  opinions  in  People  ex 
rel.  William  v.  Cicott,  16  Mich.  283,  97  A.  D.  141 ;  State  ex  rel.  Bonner  v.  Lynch, 
25  La.  Ann.  267, — to  point  that  duties  of  board  of  canvassers  are  ministerial 
not  judicial. 

Right  of  circuit  court  clerk  to  exercise  Judicial  functions. 

Cited  in  Gregory  v.  State,  94  Ind.  384,  48  A.  R.  162,  holding  that  clerk  of  cii^ 
euit  court  cannot  exercise  judicial  functions. 
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81   AM.  DEC.   406,  JONES  t.  DORR,   19  IND.  384. 
Maker*s  representations  after  note  is  purchased  as  estoppel. 

Cited  in  Reagan  v.  Hadley,  57  Ind.  509;  Windle  v.  Canaday,  21  Ind.  248,  83 
A.  D.  348, — holding  maker  of  note  not  estopped  by  his  representations  made  to 
bolder  after  he  became  owner;  Crossan  v.  May,  68  Ind.  242,  holding  that  maker^s 
statement  to  endorsee,  after  purchase,  that  note  is  all  right,  will  not  estop  de- 
fenses; Stutsman  v.  Thomas,  39  Ind.  384,  holding  that  makers  representations  to 
endorsee  after  endorsement,  that  note  is  valid,  will  not  estop  his  defenses. 

Cited  in  note  in  88  A.  D.  291,  as  to  when  transferrer  of  negotiable  paper  is 
estopped  from  setting  up  defenses. 

81  AM.  DEC.  408,  JOHNS  v.  STATE,   19  IND.  421. 

Jurisdiction  where  crime  Is  Instigated  In  one  state  and  oonsnmmated  in 
another. 

Cited  in  Jessup  v.  State,  44  Tex.  Crim.  Rep.  83,  68  8.  W.  988,  holding  that  of- 
fence of  uttering  forged  instrument  is  committed  in  state  where  instrument 
cashed  though  drawn  in  and  mailed  from  another  state;  Simpson  v.  State,  92 
Ga.  41,  44  A.  S.  R.  75,  22  L.R.A.  248,  17  S.  E.  984,  holding  that  one  sUnding  in 
one  state  and  shooting  nt  another  in  another  state,  is  regarded  as  having  com- 
mitted offence  in  latter  state. 

Cited  in  note  in  28  L.R.A.  60,  61,  on  locality  of  crime  committed  by  shooting 
or  striking  across  state  boundary. 

Right  to  punish  for  crime  conunltted  outside  of  state. 

Cited  in  Cruthers  v.  State,  161  Ind.  139,  67  N.  E.  930;  Stewart  v.  Jessup,  51 
Ind.  413,  19  A.  R.  739, — holding  that  person  cannot  be  convicted  and  punished 
in  one  state  for  crime  committed  in  another;  People  ex  rel.  Trombley  v.  Hump- 
hrey, 23  Mich.  471,  9  A.  R.  94,  holding  that  state  criminal  laws  do  not  apply 
to  offenses  committed  without  the  state;  State  v.  Cassady,  12  Kan.  560,  on  right 
to  punish  for  acts  committed  in  another  state;  Eaton  &  H.  R.  Co.  v.  Hunt,  20 
Ind.  457,  as  to  punishment  of  crime  where  conspiracy  formed  in  one  state  and 
act  committed  in  another. 

Cited  in  reference  note  in  44  A.  8.  R.  82,  on  accessory  before  the  fact  in  one 
state  to  felony  committed  in  another. 
Right  to  extend  criminal  statute  beyond  Its  purview. 

Cited  in  Sherrick  v.  State,  167  Ind.  346,  79  N.  E.  193,  holding  that  offense 
not  within  words  of  criminal  statute  cannot  be  adjudged  crime  because  within 
reason  thereof. 
Conspiracy  to  commit  felony  without  state  as  Indictable  offense. 

Cited  in  Thompson  v.  State,  106  Ala.  67,  17  So.  512,  holding  that  it  is  indict- 
able offense  to  form  conspiracy  here  to  commit  felony  in  another  state. 
Right  to  convict  accessory  where  principal  Is  acquitted. 

Cited  in  McCarty  v.  State,  44  Ind.  214,  15  A.  R.  232,  holding  that  accessory 
cannot  be  convicted  after  principal  has  been  tried  and  acquitted. 

81  AM.  DEC.  415,  SXYDER  v.  STUDEBAKER,   19  IND.  4112. 

Followed  without  discussion  in  Bennett  v.  Black,  19  Ind.  461. 
Estoppel  to  deny  corporate  existence. 

Cited  in  reference  notes  in  52  A.  S.  B.  227,  on  estoppel  to  deny  corporate  ex- 
istence;  28  A.  S.  R.  447,  on  estoppel  to  deny  existence  of  corporation. 


Digitized  by  VjOOQIC 


401  NOTES  ON  AMERICAN  DECISIONS.  [406-420 

Cited  in  note  in  04  A.  S.  R.  507,  on  doctrine  of  estoppel  as  to  transactions  in 
name  of  supposed  but  nonexisting  corporation. 
—  By  contracting  with  corporatiou. 

Cited  in  Vater  v.  Lewis,  36  Ind.  288,  10  A.  R.  20,  liolding  one  contracting  witU 
corporation  as  such  estopped  to  deny  corporate  existence  when  contract  made; 
Baker  v.  Neff,  73  Ind.  68,  liolding  one  contracting  with  association  as  corpora- 
tion, estopped  afterwards  to  deny  its  legal  existence  as  such;  Brickley  v.  Ed* 
wards,  131  Ind.  3,  30  N.  E.  708,  holding  maker  of  npte,  payable  at  bank,  to  il- 
legal corporation,  estopped  as  against  innocent  indorsee  for  value,  to  deny  cor- 
porate existence;  Smelser  v.  Wayne  &.  U.  Straight  Line  Turnp.  Co.  82  Ind.  417, 
holding  one  who  so  contracts  with  body  acting  as  corporation,  as  by  implication 
to  recognize  corporate  existence,  estopped  to  question  it  when  sued  upon  con- 
tract; Georgia  Southern  &.  F.  R.  Co.  v.  Mercantile  Trust  &  D.  Co.  (McTighe  v. 
Macon  Constr.  Co.)  94  Ga.  306,  47  A.  S.  R.  153,  32  L.R.A.  208,  21  S.  E.  701; 
Indiana  Bond  Co.  v.  Ogle,  22  Ind.  App.  593,  72  A.  S.  R.  326,  54  N.  E.  407,— 
holding  one  contracting  with  pretended  corporation  organized  without  authority, 
not  estopped  to  deny  corporate  existence  when  contract  made;  Clark  v.  Ameri- 
can Cannel  Coal  Co.  166  Ind.  213,  112  A.  S.  R.  217,  73  N.  E.  1083  (reversing  35 
Ind.  App.  66,  73  N.  E.  727),  holding  one  not  estopped  to  deny  corporate 
existence  if  there  is  no  law  under  which  corporation  de  jure  might  exist;  Maxon 
V.  Lane,  102  Ind.  364,  upon  doctrine  of  estoppel. 

Cited  in  reference  notes  in  86  A.  D.  614;  13  A.  S.  R.  65, — on  estoppel  to  deny 
corporate  existence  by  contracting  with  corporation;  86  A.  D.  133,  on  estoppel 
of  subscriber  to  corporate  stock  to  deny  corporate  existence. 

Cited  in  note  in  71  A.  D.  70,  on  estoppel  of  person  contracting  with  corpora- 
tion to  deny  corporate  existence. 
Collateral  attack  on  corporate  organization. 

Cited  in  reference  note  in  91  A.  D.  145,  on  collateral  attack  of  legality  of  or- 
ganization of  corporation. 

81  AM.  DEC.  420,  LONG  t.  BURNETT,   13  IOWA,  28. 
Powers  of  special  administrator. 

Cited  in  Sullivan  v.  Nicoulin,  113  Iowa,  76,  84  N.  W.  978,  holding,  that  special 
administrator  has  no  power  to  submit  claims  against  estate  to  arbitration ;  Rauen 
V.  Prudential  Ins.  Co.  129  Iowa,  725,  106  N.  W.  198,  holding  that  special  ad- 
ministrator has  no  power  to  compromise  and  settle  valid  claim  due  estate;  State 
ex  rol.  Bartlett  v.  Second  Judicial  Dist.  18  Mont.  481,  46  Pac.  259,  holding  that 
court's  order  directing  special  administrator  to  pay  claim  against  estate  is 
void. 

Cited  in  reference  note  in  59  A.  S.  R.  347,  on  powers  of  special  administrator. 
Necessity  of  showing  Jnrlscliction. 

Cited  in  note  in  66  A.  D.  137,  on  necessity  of  showing  jurisdiction  of  inferior 
courts. 

Conclusiveness  of  proceedings  of  courts  of  limited  Jurisdiction. 

Cited  in  Danforth  v.  Thompson,  34  Iowa,  243,  holding  that  proceedings  of  in- 
ferior courts  after  jurisdiction  is  acquired  will  be  presumed  as  regular  and  con- 
clusive as  those  of  courts  of  general  jurisdiction. 

«-On  collateral  attack. 

Cited  in  Pursley  v.  Hayes,  22  Iowa,  11,  92  A.  D.  350;  Shawhan  v.  Loffer,  24 
Am.  Dec.  Vol.  XL— 26. 
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Iowa,  217;  Smith  ▼.  Engle,  44  Iowa,  265;  Ellis  ▼.  Jones,  51  Mo.  180;  Brooks  v. 
Duckworth,  59  Mo.  48;  Caughlin  v.  Blake,  55  Iowa,  634,  8  N.  W.  475, — ^holding 
that  proceedings  in  inferior  courts,  after  jurisdiction  is  acquired,  cannot  be  col- 
laterally  aasailed. 

Cited  in  reference  note  in  87  A.  D.  163,  on  right  to  collaterally  review  order  of 
sale  of  real  estate  by  probate  court. 

Collateral  attack  on  Judicial  sale. 

Cited  in  reference  note  in  72  A.  S.  R.  374,  on  collateral  attack  upon  judicial 
sale. 

Conclnalveneaa  in  collateral  proceeding  of  Judgment  rendered  without 
Jurisdiction. 

Distinguished  In  O'Rourke  v.  Chicago,  M.  &  St.  P.  R.  Co.  05  Iowa,  332,  7  N. 
W.  582,  holding  that  foreign  judgment  rendered  without  jurisdiction  of  person^ 
may  be  attacked  collaterally. 

County  oonrt*s  Jurisdiction  to  compel  administrator  to  sell  land. 

Cited  in  Waples  v.  Marsh,  19  Iowa,  381,  holding  that  county  court  has  no 
authority  to  entertain  bill  by  creditor's  to  compel  administrator  to  sell  real 
estate. 

Validity  of  administrator's  sale  without  statutory  notice. 

Cited  in  Good  v.  Norley,  28  Iowa,  188,  holding  administrators  sale  of  real 
estate  without  notice  to  parties  interested  absolutely  void;  Bacon  v.  Chase,  83 
Iowa,  521,  50  N.  W.  23,  holding  administrator's  sale  of  land  to  pay  debts  not 
subject  to  collateral  attack  for  lack  of  notice,  where  widow  for  herself  and 
minor  children  had  signed  a  statement  on  the  application  for  sale  that  the  ac- 
count was  just  and  true  and  that  the  sale  ought  to  be  made. 

Cited  in  reference  note  in  92  A.  S.  R.  51,  on  administrator's  sales. 

Right  of  general  administration  before  will  is  probated. 

Cited  in  Alice  E.  Mining  Co.  v.  Blanden,  13G  Fed.  252,  to  point  that  untiT 
will  is  proven  general  administration  of  estate  cannot  be  granted. 
Recitals  in  tax  deed  as  evidnec. 

Cited  in  reference  notes  in  28  A.  S.  R.  20,  on  tax  deeds  as  evidence  of  title: 
15  A.  S.  R.  508,  on  force  of  recitals  in  tax  deeds;  85  A.  D.  100,  475;  80  A.  D. 
778,^K)n  recitals  in  tax  deeds  as  evidence;  7  A.  S.  R.  652,  on  sufficiency  of  tax- 
deed  as  to  recitals  and  matters  of  description ;  85  A.  D.  100,  on  effect  of  want  of 
recitals  in  tax  deed. 

Cited  in  notes  in  17  A.  D.  511,  as  to  what  recitals  in  tax  deed  must  show; 
4  A.  S.  R.  188,  on  power  to  make  tax  deed  prima  facie  evidence. 

Rl|?ht  to  presume  facts  not  recited  In  tax  deed. 

Cited  in  Cogel  v.  Raph,  24  Minn.  194,  holding  that  fact  essential  to  validity 
of  tax  deed  will  not  be  presumed  where  by  implication  all  facts  deemed  es- 
sential are  recited. 

81  AM.  DEC.  428,  WIIiKINSON  v.  GETTY,  18  IOWA,   157. 

Right  to  equitable  relief  against  nonexecutlon  of  power. 

Cited  in  Brown  v.  Phillips,  16  R.  T.  612,  18  Atl.  249,  holding  that  equity 
will  not  aid  nonexecution  of  power. 

Equitable  relief  against  wife's  erroneous  execution  of  conveyence. 

Cited   in   Heaton   v.   Fryberger,   38   Iowa,    185    (dissenting  opinion),  to  point 
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that  mistake  in  manner  of  executing  conveyance  by  wife  cannot  be  corrected  in 
equity. 

Mode  of  conveyance  by  married  woman. 

Cited  in  Sinmis  v.  Harvey,  19  Iowa,  273,  to  point  that  married  woman  can 
only  convey  in  manner  and  form  provided  by  statute. 

81  AM.  DEC.  4 SO,  AfiDEN  v.  CARVER,   IS  IOWA,  253. 
When  replevin  Is  maintainable. 

Cited  in  reference  notes  in  97  A.  D.  247,  as  to  when  replevin  maintainable; 
7  A.  S.  R,  100,  on  replevin  as  possessory  action  which  does  not  necessarily 
determine  title. 

^  Right  of  possession  as  essential  to  replevin  action. 

Cited  in  Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac.  750;  W.  W.  Kimball  Co. 
V.  Redlield,  33  Or.  292,  54  Pac.  216;  Marshall  v.  Bunker,  40  Iowa,  121,— hold- 
ing right  of  possession  when  suit  commenced  essential  to  sustain  replevin  action ; 
Pierce  v.  Langdon,  3  Idaho,  141,  28  Pac.  401,  holding  not  necessary  to  show  right 
of  possession  where  ownership  of  property  only  issue  tried. 

Cited  in  reference  notes  in  84  A.  D.  373,  as  to  when  replevin  lies  and  what 
title  is  necessary  to  maintain  it;  85  A.  D.  327,  on  replevin  or  trover  by  owner 
'  of  freehold  for  property  wrongfully  severed  where  he  is  entitled  to  immediate 
possession. 

Cited  in  note  in  80  A.  S.  R.  745,  on  possession  of  defendant  and  plaintifT's 
right  to  possession  necessary  to  maintenance  of  replevin  or  claim  and  delivery. 
Lien  of  warehouseman  on  croods  stored  by  carrier. 

Cited  in  Barker  v.  Brown,  138  Mass.  340,  holding  that  warehouseman  has  lien 
for  charges  on  goods  stored  with  him  by  carrier  pending  dispute  between  con- 
signor and  consignee. 
Deposit  with  warehouseman  as  preserving  carrier's  Hen  for  freight. 

Cited  in  Gregg  v.  Illinois  C.  R.  Co.  147  111.  550,  37  A.  S.  R.  238,  35  N.  E.  343, 
holding  terminal   railway  company's   lien   on   freight,for  charges,  preserved   by 
depositing  same  with  warehouseman,  at  place  of  destination  in  own  name. 
Remedy  for  Injury  to  real  estate  held  adversely. 

Cited  in  note  in  85  A.  D.  321,  322,  on  remedy  for  injuries  to  real  estate  held 
adversely  to  plaintiff. 

81  AM.  DEC.  432,  GRAYDON  v.  PATTERSON,   18  IOWA,  256. 

Authority  of  collecting  agent  to  accept  other  than  money. 

Cited  in  Cram  v.  Sickel,  51  Neb.  828,  60  A.  S.  R.  478,  71  N.  W.  724;  Griffin 
V.  Erskine,  131  Iowa,  444,  109  N.  W.  13,  9  A.  &  E.  Ann.  Cas.  1193, — holding 
that  agent  to  collect  cannot  without  special  authority  accept  anything  except 
money  in  payment;  Harbach  v.  Colvin,  73  Iowa,  638,  36  N.  W.  663;  Drain  v. 
Doggett,  41  Iowa,  682, — holding  that  agent,  holding  note,  for  collection  cannot 
receive  in  payment  anything  except  money  without  special  authority;  Hakes 
V.  Myrick,  69  Iowa,  189,  28  N.  W.  575,  holding  that  one  holding  secured  note 
for  collection  has  no  authority  to  exchange  note  for  unsecured  note  of  third 
person;  ^loore  v.  Pollock,  50  Neb.  900,  70  N.  VV.  541,  holding  that  collecting 
agent  cannot  accept  as  payment  of  demand,  note  and  mortgap^e  payable  to  its 
own  order;  Fifth  Nat.  Bank  v.  Ashworth.  12^  Pa,  212,  2  L.R.A.  49],  16  Atl. 
596,  23  W.  N.  C.  36,  19  Pitts!).  L.  J.  N.  S.  243,  46  Phila.  Leg.  Int.  200.  liolding 
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that  bank  holding  check  for  collection  cannot  without  special  authority  accept 
anything  in  lieu  of  money;  Ward  v.  Smith,  7  Wall.  447,  19  L.  ed.  207,  holding 
collecting  bank  not  authorized  to  receive  in  payment  of  demand,  depreciated 
state  bank  notes,  though  they  constituted  principal  currency  in  community; 
Scully  V.  Dodge,  40  ICan.  395,  19  Pac.  807,  holding  that  agent  to  receive  rents 
has  no  power  to  take  third  person's  note  in  payment;  British  &  American 
Mortg.  Co.  V.  Tibballs,  03  Iowa,  468,  19  N.  W.  319  (dissenting  opinion),  on 
right  of  bank  as  collecting  agent  to  accept  in  payment  of  note  its  own  certificate 
of  deposit,  without  authority. 

Cited  in  notes  in  15  A.  D.  130,  on  authority  of  agent  to  collect  to  receive  money 
only;  15  A.  D.  131,  on  agent's  authority  to  take  paper  circulating  as  money; 
21  E.  R.  C.  38,  on  necessity  that  agent  with  authority  to  receive  pa}rment  receive 
money;  2  L.R.A.  492,  as  to  what  medium  may  be  accepted  aa  payment  of  in- 
strument by  agent. 

81  AM.  DEC.  433,  DEAN  t.  GODDARD,   IS  IOWA,  292. 
Effect  on  execution  of  variance  between  Judgment  and  execution. 

Cited  in  Burdick  v.  Shigley,  30  Iowa,  63,  holding  that  immaterial  variances 
will  not  affect  writ;  Williams  v.  Brown,  28  Iowa,  247,  holding  that  slight  vari- 
ance between  amounts  stated  in  judgment  and  execution  will  not  vitiate  writ; 
Cunningham  v.  Felker,  26  Iowa,  117,  holding  that  variance  of  fifty  cents  will 
not  vitiate  sale,  when  execution  clearly  identifies  judgment;  CoUey  v.  Brayton, 
16  Iowa,  10,  holding  that  omission  in  mandatory  part  of  writ  of  amount  of 
judgment  did  not  vitiate  sale  thereunder,  such  amount  already  appearing  twice 
in  writ. 

81  AM.  DEC.  4S5,  KI7RZ  t.  BRUSOH,  18  IOWA,  371. 
What  may  be  exempt  as  homestead. 

Cited  in  Ashton  v.  Ingle,  20  Kan.  670,  27  A.  R.  197,  holding  tenant  house, 
rented  by  owner  no  part  of  homestead;  Lubbock  v.  McMann,  82  Cal.  226,  16 
A.  S.  R.  108,  22  Pac.  1145  (dissenting  opinion),  on  right  to  consider  additional 
dwelling  erected  as  homestead  lot,  as  part  of  homestead. 

Cited  in  reference  notes  in  93  A.  D.  432,  on  what  constitutes  a  homestead; 
98  A.  D.  556,  on  what  property  embraces  homestead;  2  A.  S.  R.  837,  on  business 
building  as  homestead;  91  A.  D.  644,  on  use  of  portion  of  homestead  as  place 
of  business  as  affecting  claim  to  exemption;  91  A.  D.  644,  on  rule  that  homestead 
embraces  lot  and  house  used  as  home  together  with  buildings  thereto  appurte- 
nant. 

Cited  in  notes  in  76  A.  D.  618,  as  to  what  may  be  claimed  or  l>e  exempt  aa 
homestead;  70  A.  D.  350,  on  necessity,  nature,  and  sufficiency  of  possession  and 
occupation  of  homestead;  70  A.  D.  351,  on  extension  of  homestead  right  to 
adjacent  or  noncontiguous  premises. 

Right  to  enforce  mechanic's  Hen  against  homestead. 

Cited  in  Bonner  v.  Minnier,  13  Mont.  269,  40  A.  S.  R.  441,  34  Pac  30  (dis- 
senting opinion),  on  right  to  consider  homestead  subject  to  forced  sale  under 
mechanic's  lien  for  improvements  thereto. 

Alienation  of  homestead. 

Cited  in  reference  notes  in  81  A.  D.  441,  on  conveyance  or  alienation  of  home- 
steads: 86  A.  D.  277,  on  effect  of  conveyance  of  homestead  by  trust  deed. 

Cited  in  notes  in  81  A.  D.  451,  on  conveyance  or  alienation  of  homesteads; 
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95  A.  S.  R.  932,  on  necessity  of  both  spouses  joining  in  prior  equities  and  en- 
cumbrances on  homestead. 

Kttect  of  abandonment  of  homestead  on  rl^ht  to  enforce  lien  thereon. 

Cited  in  Davis  v.  Kelley,  14  Iowa,  523,  holding  that  clear  and  actual  abandon- 
ment of  homestead  subjects  premises  to  sale  under  encumbrance. 

Cited  in  reference  note  in  66  A.  D;  93,  on  abandonment  of  homestead. 

81  AM.  DEO.  488,  McHENRY  T.  DAY,  18  IOWA,  445. 

Husband's  fraud  as  enabling:  wife  to  avoid  instrument  executed  by  hor. 

Cited  in  Green  v.  Scranage,  19  Iowa,  461,  87  A.  D.  447,  holding  husband's 
fraud  in  inducing  wife  to  execute  mortgage,  duly  acknowledged  by  her,  net 
prejudicial  to  rights  of  innocent  mortgagee;  Edgell  v.  Hagens,  53  Iowa,  228, 
5  N.  W.  136,  holding  mortgage  executed  by  wife,  under  supposition  that  home- 
stead was  not  included,  valid  as  against  innocent  mortgagee;  Shields  v.  Nether- 
lands, 6*  Lea,  193,  holding  husband's  fraud  in  inducing  wife  to  execute  mort- 
gage, ineffectual  against  innocent  trustee  and  mortgagee,  where  she  acknowl- 
edged instrument  without  reading  it. 

Cited  in  reference  note  in  87  A.  D.  450,  on  effect  upon  innocent  parties  of 
false  representations  of  husband  inducing  wife  to  execute  encumbrance  on  home- 
stead. 

Distincruished  in  Simms  v.  Hervey,  19  Iowa,  273,  holding  subsequent  insertion 
of  wife's  property  in  mortgaged  signed  by  her  in  blank,  conveys  no  title. 
Estoppel  of  married  woman. 

Cited  in  reference  notes  in  4  A.  S.  R.  724,  on  estoppel  as  against  married  wom- 
an ;  10  A.  S.  R.  529,  on  doctrine  of  estoppel  as  applied  to  actd  of  married  women. 

Validity  of  unacknowledged  instrument. 

Cited  in  Lake  v.  Gray,  30  Iowa,  415,  holding  unacknowledged  deed  by  married 
woman,  releasing  dower,  valid  between  parties. 

Distinguished  in  Simms  v.  Hervey,  19  Iowa,  273,  holding  under  code  acknowl- 
edgment of  mortgage  by  wife  not  essential  to  its  validity  as  between  parties. 

81  AM.  DEC.  441,  NORTH  v.  MUDGE,  13  IOWA,  496. 

Effect  of  one  partner's  confession  of  judgment  against  flrm. 

Cited  in  Sherman  v.  Christy,  17  Iowa,  322,  holding  that  one  partner's  con- 
fession of  judgment  against  firm  on  firm  note,  binds  that  partner  only. 

Cited  in  reference  notes  in  34  A.  S.  R.  688,  on  power  of  individual  partner 
as  to  confession  of  judgment;  99  A.  D.  277,  on  authority  of  partner  to  confess 
judgement  against  firm. 
Merger  of  remedy  on  contract  in  Judfirment. 

Cited  in  note  in  17  E.  R.  C.  365,  on  merger  of  remedy  upon  contract  in  judg- 
ment purporting  to  dispose  of  liability. 

Judgment   against   partner   as   flrm   demand   as   bar   to   action   against 
flrm. 

Cited  in  Blythe  v.  Cordingly,  20  Colo.  App.  508,  80  Pae.  495,  holding  that  judg- 
ment on  copartnership  notes  in  action  against  one  partner  only  bars  another 
action  thereon  against  firm;  Hartford  v.  Street,  46  Iowa,  594,  holding  that  judg- 
ment against  partnership  on  service  upon  one  partner  bars  subsequent  action  upon 
same  indebtedness. 
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Cited  in  reference  note  in  44  A.  D.  570,  on  effect  of  a  judgment  against 
partnership  or  joint  debtors  on  service  on  one. 

Cited  in  notes  in  43  L.R.A.  162,  on  effect  of  judgment  in  action  against  part 
of  partners  to  release  or  limit  liability  of  the  others;  43  L.R.A.  170,  on  effect 
of  judgment  in  action  against   part  of  obligors  on  joint  or  joint  and  several 
contract  to  release  or  limit  liability  of  oth^r  obligors. 
Invalidity  of  judgment  as  against  some  of  defendants. 

Cited  in  notes  in  91  A.  S.  R.  367,  on  entirety  of  judgments  void  as  against 
aome  of  the  parties;  32  A.  D.  606,  on  invalidity  as  to  all  defendants  of  judgment 
void  as  against  one. 

CflTeet  of  foreign  judgment  against  firm,  rendered  on  service  upon  one 
partner. 

Cited  in  Conley  v.  Chapman,  74  Ga.  709,  holding  foreign  judgment  rendered 
against  partnership  upon  service  upon  one  partner  only,  binding  on  partner 
served. 

Validity  of  one  partner's  unauthorized  sale  of  Arm  property. 

Cited  in  Blaker  v.  Sands,  29  Kan.  551.  holding  partner's  unauthorized  sale  of 
partnership  effects  valid  as  against  himself. 

81  AM.  DEC.  444,  LARSON  v.  REYNOLDS,  18  IOWA,  579. 
Elftsentials  to  Talid  conveyance  of  homestead  interest. 

Cited  in  Morris  v.  Sargent,  18  Iowa,  90;  Barnett  v.  Mendenhall,  42  Iowa, 
290;  Campbell  v.  Elliott,  52  Tex.  161;  Burnak  v.  Cook,  16  Iowa,  149,  85  A. 
D.  507, — holding  conveyance  of  homestead  invalid  unless  husband  and  wife  con- 
cur thereon  and  sign  same;  Barton  v.  Drake,  21  Minn.  299,  holding  conveyance 
of  homestead  by  married  man  without  wife's  signature  to  same  void;  McDonald 
v.  Sanford,  88  Miss.  633,  117  A.  S.  R.  758,  41  So.  369,  9  A.  &  E.  Ann.  Cas.  1; 
Way  V.  Scott,  118  Iowa,  197,  91  N.  W.  1034,— holding  mortgage  of  homestead 
signed  by  husband  alone  void;  Edwards  v.  Sullivan,  20  Iowa,  502,  holding  that 
deed  in  which  wife  joins  in  granting  clause  and  covenants  passes  wife's  home- 
stead rights. 

Cited  in  reference  notes  in  11  A.  S.  R.  46,  on  right,  to  alienate  or  encumber 
homestead;  1  A.  S.  R.  775,  on  husb^,nd's  power  of  alienating  homestead  by  deed 
or  mortgage;  97  A.  D.  202,  on  right  to  convey  or  encumber  homestead  only  as 
prescribed  by  statute;  87  A.  D.  239,  on  necessity  to  validity  of  mortgage  or  con- 
veyance of  homestead  that  statute  be  followed;  84  A.  D.  382;  88  A.  D.  212, — 
on  validity  of  husband's  conveyance  of  homestead  without  wife's  concurrence; 
8  A.  S.  R.  825,  on  necessity  for  joinder  of  wife  in  conveyance  of  homestead; 
08  A.  D.  559,  on  husband's  right  to  alienate  homestead  without  wife's  consent; 
86  A.  D.  512,  on  husband  and  wife  concurring  in  and  signing  deed  or  mortgage 
of  homestead. 

Cited  in  note  in  65  A.  D.  484,  on  necessity  of  joinder  of  husband  and  wife  in 
relea^ie  <^t  homestead. 

Explained  in  Sharp  v.  Bailey,  14  Iowa,  387,  81  A.  D.  489,  holding  wife's  join- 
ing in  trust  deed  of  homestead  as  security,  not  conveyance  of  homestead  in- 
terest. 

AVife  as  necessary  party  to  proceeding  to  foreclose  mortgage  on  bome- 
stead. 

Cited  in  Chase  v.  Abbott,  20  Iowa,  154,  holding  wife  necessary  party,  if  it 
Is  sought  to  bind  her  by  decree;   Burnap  v.  Cook,  16  Iowa,  149,  85  A.  D.  607, 
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holding  wife  not  affected  by   decree  in   mortgage  foreclosure  proceeding,   when 
not  party  to  proceeding. 

Cited  in  reference  notes  in  08  A.  D.  309,  on  right  to  determine  homestead  right 
in  action  against  husband  alone;  85  A.  D.  513,  as  to  whether  wife  is  bound  by 
decree  in  foreclosure  proceedings  of  homestead  to  which  she  was  not  a  party; 
86  A.  D.  277,  on  necessity  of  wife  being  made  party  to  proceedings  concerning 
hc.mcsteads. 

EflTect  of  foreclosure  of  liomestead. 

Cited  in  reference  notes  in  31  A.  S.  R.  122,  on  how  far  homestead  rights  are 
affected  by  foreclosure;  7  A.  S.  R.  175,  on  effect  of  foreclosure  decree  on  home- 
steaa 

Estoppel  to  set  up  homestead  claim. 

Cited  in  Haynes  v.  Meek,  14  Iowa,  320,  holding  that  homestead  rights  cannot 
be  interposed  in  action  of  recovery  by  purchaser  at  foreclosure  sale,  \vheru  not 
pleaded  in  foreclosure  proceeding;  Oleson  v.  Bullard,  40  Iowa,  9,  holdm;^  decree 
of  foreclosure  of  homestead  mortgage  executed  by  husband  alone,  valid  against 
wife  where  being  made  party  to  proceeding  she  defaulted. 

Right  of  fraudulent  grantor  to  claim  homestead  exemption  where  con- 
veyance is  annulled. 

Cited  in  First  Nat.  Bank  v.  Kennedy,  113  Ala.  279,  36  L.R.A.  327,  21  So. 
387  (dissenting  opinion),  on  right  of  fraudulent  grantor  to  file  homestead  exemp- 
tion claim  after  decree  annulling  conveyance. 

81  AM.  DEC.  451,  THORN  ▼.  THORN,   14   IOWA,   49. 

Right  of  homestead  in  undivided  interest  in  lands. 

Cited  in  Green  v.  Root,  62  Fed.  191,  holding  that  in  Iowa  tenant  in  common 
may  acquire  homestead  right  in  land  held  in  common;  Bartholomew  v.  West, 
2  Dill.  290,  Fed.  Cas.  No.  1,071,  holding  that  head  of  family  may  cleim  home- 
stead as  exempt  if  he  has  such  an  interest  as  could  be  sold  on  execution  though 
he  is  not  sole  owner;  Re  Swearinger,  5  Sawy.  52,  Fed.  Cas.  No.  13,683,  holding 
that  under  constitution  and  laws  of  Nevada  tenant  in  common  may  claim  home- 
stead in  house  and  land  actually  occupied,  not  exceeding  $5,000;  Clements  v.  Lacy, 
51  Tex.  160,  holding  that  tenant  in  common  may  establish  homestead  in  common 
]iroperty,  but  not  to  prejudice  of  cotenants;  Sentell  v.  Armor,  35  Ark.  41); 
Lozo  V.  Sutherland,  38  Mich.  168;  Greenwood  v.  Maddox,  27  Ark.  64v^,  holding 
that  homestead  can  be  claimed  by  tenant  in  common,  in  common  lands;  Mc- 
Guire  v.  Van  Pelt,  55  Ala.  344,  holding  that  right  of  homestead  exemption 
attaches  to  lands  owned  and  occupied  by  tenants  in  common;  Lindley  v.  Davis, 
7  Mont.  206,  14  Pac.  717,  holding  that  under  laws  cotenant  is  entitled  to  home- 
stead in  realty  held  in  cotenancy;  Meguiar  v.  Burr,  81  Ky.  32,  lioldin$r  joint 
owners  of  land  upon  which  both  reside  in  separate  buildings,  each  entitled  to 
homestead;  Fordyee  v.  Hicks,  80  Iowa,  272,  45  N.  W.  750,  holding  that  married 
brother  may  have  homestead  interest  in  property  owned  as  tenant  in  common 
with  single  brother;  Bolton  v.  Oberne,  79  Iowa,  278,  44  N.  W.  547*  Hewitt  v. 
Rankin,  41  Iowa,  35, — holding  that  tenancy  in  common  does  not  defeat  home- 
stead claim;  Tarrant  v.  Swain,  15  Kan.  146,  holding  undivided  half  interest 
in  lot  not  insufficient  to  uphold  homestead  claim;  Thommson  v.  Rogers,  51 
Iowa,  333,  1  N.  W.  681 ;  Dallemand  v.  Mannon,  4  Colo.  App.  202,  35  Pac.  079,— 
holding  that  homestead  claim  may  be  upheld  upon  undivided  estate;  Yates  v.  Mc- 
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Kibben,  66  Iowa,  357,  23  N.  W.  752,  to  point  that  homestead  may  be  held  by 
tenant  in  common  holding  under  equitable  title;  McClary  v.  Bixby,  36  Vt.  254. 
84  A.  D.  684;  Wertz  v.  Merrett  Bros.  74  Iowa,  683,  39  N.  W.  103,— to  point  that 
1  omi  stead  right  can  be  acquired  by  tenant  in  common. 

Cited  in  reference  note  in  84  A.  D.  690,  as  to  whether  homestead  exists  in 
lands  held  in  common  or  in  joint  tenancy. 

Cited  in  notes  in  12  L.R.A.  519,  as  to  whether  estate  in  common  is  subject 
to  homestead  right;   63  A.  D.  123,  as  to  whether  homestead  rights  can  attach 
to  undivided  interest  in  lands. 
—  In  partnership  property. 

Cited  in  Ferguson  v.  Speith,  13  Mont.  487,  40  A.  S.  R.  459,  34  Pac   1020, 
holding  that  under  code  partner  is  entitled  as  against  firm  creditors  to  home- 
stead claim  in  partnership  estate. 
Right  of  homestead  in  leasehold  estate. 

Cited  in  Hogan  v.  Manners,  23  Kan.  551,  33  A.  R.  199,  holding  that  one  may 
acquire  homestead  in  building  occupied  as  family  residence,  though  building 
erected  on  leased  ground. 

Right  of  tenant  in  common  to  allowance  for  iniproTementa. 

Cited  in  Killmer  v.  Wuchner,  79  Iowa,  722,  18  A.  S.  R.  392,  8  L.R.A.  289, 
45  N.  W.  299,  holding  tenant  in  possession  entitled  to  allowance  for  improve- 
ments, in  partition  sale. 

81   AM.  DEC.   455,  TEMPLIN  ▼.   IOWA  CITY,    14   IOWA,    59. 

Liability  of  municipality  for  damages. 

Cited  in  Burford  v.  Grand  Rapids,  63  Mich.  98,  51  A«  R.  105,  18  N.  W.  571, 
holding  city  permitting  coasting  on  streets,  not  liable  for  injuries  to  persons  on 
street,  resulting  from,  coasting. 

Cited  in  reference  notes  in  85  A.  D.  346,  on  liability  of  municipal  corpora- 
tion for  negligence  of  its  agents;  100  A.  D.  359,  on  liability  of  city  for  acts  of 
its  officers  or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of 
their  employment. 

Cited  in  note  in  30  A.  S.  R.  377,  on  municipal  liability  for  negligence  and  other 
misconduct  of  officers  and  agents  with  respect  to  municipal  duties  only. 
—  For  Injuries  from  public  Improvements. 

Cited  in  McCord  v.  High,  24  Iowa,  336,  holding  municipal  corporation  liable 
for  diversion  of  stream  by  negligent  construction  of  crossing  thereover;  Weis  v. 
Madison,  75  Ind.  241,  39  A.  R.  135,  holding  city  liable  for  injuries  to  one's  land 
caused  by  collecting  surface  water  into  one  channel;  Ross  v.  Clinton,  46  Iowa. 
606,  26  A.  R.  169,  holding  city  liable,  in  grading  street,  for  injuries  caused  by 
failure  to  provide  practicable,  temporary  means  for  escape  of  surface  water; 
Reilly  v.  Ft.  Dodge,  118  Iowa,  633,  92  N.  W.  887,  holding  city,  in  bringing 
street  up  to  established  grade,  not  liable  for  injuries  to  improvements  made 
without  regard  to  such  grade. 

Cited  in  notes  in  89  A.  D.  400,  on  city's  liability  for  careless  construction  of 
streets;  66  L.R.A.  271,  272,  on  liability  of  municipality  for  consequential  in- 
juries from  negligence  with  respect  to  surface  water;  21  L.R.A.  603,  on  effect 
of  negligent  or  illegal  action  in  obstructing  natural  flow  of  surface  water  in 
making  improvements. 
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RifClit  to  set  aside  directed  verdict. 

Cited  in  Barnes  v.  McDanieU,  35  Iowa,  381,  holding  that  directed  verdict,  be 
cause  replication  not  fited,  may  be  set  aside,  where  shown  replication  had  been 
prepared  and  handed  to  clerk  for  filing. 
Right  to  new  trial  or  reversal  wliere  evidence  is  conflicting:. 

Cited  in  Conner  v.  Mountain,  28  Iowa,  592,  holding  that  there  must  be  very 
strong  and  clear  case  made  to  justify  interference  with  verdict,  where  evidence 
at  trial  conflicting. 

Cited  in  reference  notes  in  88  A.  D.  88,  as  to  when  verdict  will  be  set  aside 
as  against  evidence;  87  A.  D.  74,  on  right  to  new  trial  on  ground  that  verdict 
is  against  evidence  where  evidence  is  conflicting. 

81  AM.  DEC.  456,  PLUMMER  v.  DOUGLAS,   14  IOWA,  69. 

Followed  without  discussion  in  McMillan  v.  Craig,  14  Iowa,  593,  Appx. 
Validity  of  Judgment  by  confession. 

Cited  in  Dullard  v.  Phelan,  83  Iowa,  471,  50  N.  W.  204,  holding  statement  of 
amount  due  and  that  judgment  is  based  upon  promissory  note,  which  is  attached, 
sufficient. 

Cited  in  notes  in  99  A.  D.  275,  as  to  when  judgments  by  confession  are  valid; 
12  L.R.A.  810,  on  validity  of  judgments  by  confession  by  person  in  failing  cir- 
cumstances. 

—  Estoppel  to  deny. 

Cited  in  Burchett  v.  Casady,  18  Iowa,  342;  Coollaugh  y.  Roemer,  30  Minn.  424, 

15  N.  W.  869;  Thorp  v.  Piatt,  34  Iowa,  314, — holding  one  confessing  judgment 
estopped  to  deny  validity  thereof  on  ground  of  inwifficiency  of  statement;  Smith 
V.  State,  64  Kan.  730,  68  Pac.  641,  holding  party  confessing  judgment  estopped  to 
deny  its  validity,  because  required  affidavit  not  filed;  Daniels  v.  Claflin,  15  Iowa, 
152,  holding  party  confessing  judgment  estopped  from  denying  yalidity  thereof, 
when  certain  amount  due  admitted,  though  facts  not  set  forth  in  detail. 

81   AM.  DEC.    460,   CURTIS  v.   MILLARD,    14   IOWA,    128. 
Effect  of  redemption  from  Judicial  sale. 

Cited  in  reference  note  in  87  A.  D.  413,  on  effect  of  redemption  of  land  by  as- 
signee of  execution  defendant. 

Cited  in  note  in  67  A.  S.  K.  512,  on  effect  of  redemption  from  execution  sales. 

—  As  subjecting  property  to  snbsisting  liens. 

Cited  in  Sullivan  v.  Leckie,  60  Iowa,  326,  14  N.  W.  355;  Case  v.  Cherokee 
Lanyon  Spetter  Co.  62  Kan.  69,  61  Pac.  406;  Crosby  v.  Elkader  Lodge  No.  72, 

16  Iowa,  399, — holding  property  redeemed  from  execution  sale  by  debtor  or 
grantee,  subject  to  lien  for  unpaid  deficiency  judgment;  People's  Sav.  Bank  v. 
McCarthy,  119  Iowa,  586,  93  N.  W.  583,  holding  that  redemption  by  debtors  gran- 
tee will  not  divest  property  of  liens  of  valid  judgments  against  grantor  entered 
when  transfer  made;  Kaston  v.  Storey,  47  Or.  150,  114  A.  S.  R.  912,  80  Pac.  217, 
liolding  that  redemption  by  mortgagor's  grantee  subjects  lands  to  judgment  en- 
tered against  mortgagor  after  foreclosure  sale;  Cauthorn  v.  Indianapolis  &  V. 
R.  Co.  58  Ind.  14,  holding  that  redemption  by  purchaser  under  subsequent  judg- 
ment, subjects  property  to  lien  for  unpaid  deficiency  judgment;  Stein  v.  Chamb- 
less,  18  Iowa,  474,  87  A.  D.  411,  holding  that  redemption  by  judgment  debtors 
assignee  subjects  property  to  subsisting  liens:  Hays  v.  Thode,  18  Iowa.  51.  hold- 
ing that  redemption  by  lien  holder  does  not  subject  property  to  subsisting  liens. 
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Distinguished  in  McQueeney  v.  Toomey,  36  Mont.  282,  122  A.  S.  R.  358,  92 
Pac.  561,  holding  that  under  code  debtor's  assignee,  by  redeeming,  acquires  legal 
title  free  from  subsisting  Hen  of  deficiency  judgment. 

Disapproved   in  Clayton   v.   Ellis,  50   Iowa,  590,  holding  that  redemption  by 
judgment  debtor  does  not  subject  land  to  lien  of  deficiency  judgment. 
Who  may  redeem. 

Cited  in  note  in  21  A.  S.  R.  245,  on  who  may  redeem  from  execution  or  fore- 
closure sale. 
Effect  of  Judgment  lien  on  equity  of  redemption. 

Cited  in  note  in  117  A.  S.  R.  782,  on  judgment  lien  as  affecting  equity  of  re- 
demption. 
Effect  of  foreclosure  sale  upon  title. 

Cited  in  Hawkeye  Ins.  Co.  v.  Maxewell,  119  Iowa,  672,  94  N.  W.  207,  holding 
that  sale  under  foreclosure  does  not  vest  in  purchaser  legal  title  to  land;  Hays 
V.  Merchant's  Bank,  10  Wash.  573,  39  Pac.  98,  holding  that  judgment  debtor, 
prior  to  expiration  of  redemption  period  is  holder  of  legal  title  to  land. 
Foreclosure  of  meclianic's  lien  as  change  of  interest  within  condition 
of  lire  insurance  policy. 

Cited  in  Greenlee  v.  North  British  &  M.  Ins.  Co.  102  Iowa,  427,  63  A.  S.  R. 
456,  71  N.  W.  634,  holding  that  before  expiration  of  redemption  period,  sale  un- 
der foreclosure  is  not  change  of  interest  as  works  forfeiture. 
Kight  to  rents  after  sale  under  foreclosure. 

Cited  in  Varnum  v.  Winslow,  106  Iowa,  287,  76  N.  W.  708,  holding  owners  of 
realty  sold  under  foreclosure  entitled  to  reuts  up  to  time  of  execution  of  sherifTs 
deed. 

Effect  upon  crops  of  foreclosure  of  mortgage  on  land. 

Cited  in  Everingham  v.  Braden,  68  Iowa,  133,  12  N.  W.  142,  holding  that 
title  of  party  in  possession  to  fully  matured  crops,  does  not  pass  by  sheriff's 
deed;  Yeazel  v.  White  (Yeazel  v.  Einspaho)  40  Neb.  432,  24  L.R.A.  449,  68  N. 
W.  1020,  holding  that  title  to  grass  severed  from  realty  before  conformation  does 
not  pass  to  purchaser. 

81  AM.  DEC.  462,  DAVIS  ▼.  SIMMA,  14  IOWA,   154. 
Delay  in  entering  justice*s  Judgment  as  affecting  validity. 

Cited  in  Tomlinson  v.  Litze,  82  Iowa,  32,  31  A.  S.  R.  458,  47  N.  W.  1015,  hold- 
ing judgment  entered  by  justice  of  peace  more  than  ninety  days  after  verdict 
returned,  void;  Knox  v.  Nicoli,  97  Iowa,  687,  66  N.  W.  876,  holding  that  judg- 
ment may  be  entered  next  morning,  where  verdict  returned  at  9  P.  M.  though 
under  code  it  must  be  entered  forthwith. 
Construction    of    words    ''immediate*'    and    ''fortliwlth." 

Cited  in  Gates  v;  Knosby,  107  Iowa,  239,  77  N.  W.  803,  holding  that  "im- 
mediately," in  statute  concerning  discharge  of  jury  failing  to  agree,  means  within 
reasonable  time;  Sluga  v.  Walker,  9  N.  D.  108,  81  N.  W.  282  j  Burchett  v.  Cassady, 
18  Iowa,  342, — holding  that  "forthwith"  in  statutes  concerning  entry  of  judg- 
ments means  within  reasonable  time. 
When  cross  examination  is  proper. 

Cited  in  Glenn  v.  Gleason,  61  Iowa,  28,  16  N.  W.  659,  holding  that  witness, 
whose  testimony  that  i)otes  were  signed  by  one  makes  prima  facie  case,  may  be 
cross-examined  as  to  place,  time,  circumstances  and  consideration. 
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Cited  in  reference  note  in  87  A.  D.  758,  as  to  what  questions  may  be  asked  on 
cross-examination. 

81  AM.  DEC.  4  65,  BURTON  T.  KNAPP,  14  IOWA,  196. 
Right  of  action  for  wrongful  suing  out  of  attachment. 

Annotation  cited  in  Farrington  v.  Root,  10  Misc.  347,  24  N.  Y.  Civ.  Proc.  Rep. 
196,  31  N.  Y.  Supp.  126,  holding  that  action  in  nature  of  malicious  prosecution 
may  be  maintained  where  attachment  issued  on  affidavit  containing  erroneous 
statements. 

Cited  in  reference  notes  in  77  A.  S.  R.  309;  87  A.  S.  R.  897,— on  wrongful 
attachment;  118  A.  S.  R.  128,  on  actions  for  wrongful  attaclimont;  58  A.  S.  R. 
438;  73  A.  S.  R.  825,— on  abuse  of  process;  21  A.  S.  R.  546,  on  malicious  prosecu- 
tion of  civil  suit;  63  A.  S.  R.  378,  on  actions  upon  attachment  bonds;  90  A.  D. 
438,  as  to  actions  on  attachment  bonds  or  for  attachments  maliciously  sued  out; 
12  A.  S.  R.  681,  on  requisites  to  sustain  action  for  wrongfully  suing  out  attach- 
ment; 90  A.  D.  438,  as  to  malice  and  probable  cause  in  action  for  malicious  at- 
tachment; 73  A.  S.  R.  790,  on  remedy  against  officers  attaching  exempt  prop- 
erty. 

Cited  in  note  in  113  A.  S.  R.  1065,  on  actions  for  wrongful  or  malicious  at- 
tachments. 

Disapproved  in  Sealcle  Crockery  Co.  v.  Haley,  6  Wash.  302,  36  A.  S.  R.  156, 
33  Pac.  650,  holding  action  maintainable  where  reasonable  cause  for  attachment 
did  not  exist,  though  party  reasonably  believed  there  was. 

—  Necessary  allegations. 

Cited  in  Nordhans  v.  Peterson  Bros.  54  Iowa,  68,  6  N.  W.  77,  holding  insuffi- 
cient to  show  no  cause  existed  without  showing  party  had  no  reasonable  cause 
to  believe  cause  existed. 

Annotation  cited  in  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  294,  46  Pac.  798, 
holding  that  complaint,  where  action  not  brought  upon  attachment  bond,  must 
allege  maliciousness  and  no  probable  cause. 

—  Sufficiency  of   defense  or  counterclaim. 

Cited  in  Vorse  v.  Phillips,  37  Iowa,  428,  holding  good  defense  if  grounds 
stated  for  writ  were  true,  though  when  sued  out  party  had  not  sufficient  knowl- 
edge to  constitute  reasonable  ground  to  believe  them  true. 

Cited  in  reference  notes  in  55  A.  S.  R.  575;  68  A.  S.  R.  266,— on  actions  for 
wrongful  attachment  and  defenses  thereto;  36  A.  S.  R.  166,  on  reasonable  cause 
as  defense  in  action  for  wrongful  attachment;  13  A.  S.  R.  372,  on  malicious  at- 
tachment, defenses  thereto,  evidence,  pleading  and  practice  in  such  cases;  95  A. 
S.  R.  62,  on  what  may  be  the  subject  of  a  counterclaim,  setoff,  or  recoupment. 

Cited  in  note  in  81  A.  D.  476,  on  defenses  and  counterclaims  to  actions  on  at- 
tacljment  bonds. 
Liability  of  sureties  on  attachment  bond. 

Cited  in  reference  note  in  93  A.  D.  337,  on  liability  of  sureties  on  attachment 
bond. 
Measure  of  damages  for  wrongful  attachment. 

Cited  in  reference  notes  in  90  A.  D.  438;  14  A.  S.  R.  56, — on  damages  for  mali- 
cious attachment;  14  A.  S.  R.  274;  71  A.  S.  R.  669, — on  measure  of  damnpres 
for  wrongful  attachment;  63  A.  S.  R.  895,  on  measure  of  damages  for  wroiijjful 
seizure;  90  A.  D.  438,  on  damages  recoverable  on  attachment  bond  for  wrongful 
attachment  J   36  A.  S.  R.   166,  on  exemplary  damagfes  for  malicious  levy  of  at- 
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tachment;  36  A.  S.  R.  650,  dn  exemplary  damages  for  levying  on  exempt  prop- 
erty; 71  A.  S.  R.  670,  on  depreciation  in  value  of  real  estate  during  wronji^ful 
attachment. 

81   AM.  DEC.   480,  DENEGRE  v.  HAUN,   14   IOWA,   240. 
Liability  of  homestead  for  debts. 

Cited  in  reference  notes  in  16  A.  S.  R.  509,  on  liability  of  homestead  for  debts; 
84  A.  D.  382,  on  attachment  or  execution  against  homestead;  91  A.  D.  435,  on 
relative  equities  of  creditors  and  homestead  claimant. 

^Estoppel   to   require   satisfaction   of  debts   from   property  other   than 
homestead. 

Cited  in  Foley  v.  Cooper,  43  Iowa,  376,  holding  that  failure  to  object  when 
homestead  sold,  estops  right  to  require  that  other  property  be  first  exhausted; 
Burmeister  v.  Dewey,  27  Iowa,  468,  holding  that  after  nine  years  equity  will 
not  interfere  because  debtor's  other  property  not  exhausted  before  homestead 
sold. 

81  AM.  DEC.   485,  BREED  ▼.  CONLEY,   14  IOWA,   269. 
•  Notice  Imparted  by  record  of  Instrument. 

Cited  in  Stewart  v.  HuflT,  19  Iowa,  557;  Peters  v.  Ham,  62  Iowa,  656,  18  N. 
W.  296, — ^holding  extent  of  notice  imparted  by  record  of  mortgage  is  limited  to 
property  described  in  index. 

Cited  in  reference  notes  in  89  A.  D.  519,  on  constructive  notice  of  recorded  deed 
having  erroneous  description  of  land;  83  A.  D.  417,  on  effect  of  omission  or  im- 
perfection of  index  of  recorded  instruments. 

Cited  in  note  in  10  L.R.A.  875,  on  registry  of  mortgage. 
Entry  of  Instrnmeni  In  entry  book  as  oonstmctlTe  notice  thereof. 

Cited  in  Sinclair  v.  Slauson,  44  Mich.  123,  38  A.  R.  235,  6  N.  W.  207,  holding 
that  entry  of  mortgage  in  entry  book,  until  copied  in  full  into  record  constitutes 
constructive  notice  to  purchasers. 

81  AM.  DEC.  487,  liAY  v.  GIBBONS,   14  IOWA,  S77. 
Effect  of  sale  of  distinct  parcels,  en  masse. 

Cited  in  Johnson  y.  Hovey,  9  Kan.  61,  holding  sheriff's  sale  of  two  separate 
lots,  en  masse,  irregular  and  voidable;  Williams  v.  Allison,  33  Iowa,  278,  holding 
sheriff's  sale  to  execution  plaintiff,  for  inadequate  price,  of  large  number  of  city 
lots,  en  masse,  voidable;  White  v.  Watts,  18  Iowa,  74,  holding  that  execution 
sale  of  8e\^ral  tracts  of  land  together  and  not  in  parcels  will  be  set  aside;  Penn 
v.  Cbmans,  19  Iowa,  372,  holding  that  sales  of  several  distinct  parcels  of  land 
in  gross,  for  taxes,  will  not  be  upheld;  Axman  v.  Smith,-  166  Mo.  286,  57  8.  W. 
105,  to  point  that  sales  of  separate  parcels,  in  gross,  will  be  set  aside. 

Cited  in  reference  notes  in  68  A.  S.  R.  382,  on  foreclosure  sale  en  masse;  63 
A.  S.  R.  584.  on  validity  of  foreclosure  sale  en  masse;  85  A.  D.  507,  as  to  when 
mortgaged  premises  should  be  sold  in  parcels. 

(Mtcd  in  note  in  81  A.  D.  335,  as  to  setting  aside  sale  of  land  sold  en  masse 
instead  of  in  separate  parcels. 
Sale  of  homestead,  ivhcre  other  lands  are  included  In  mortgage. 

Cited  in  Dunn  v.  Buckley,  56  Wis.  IDO,  14  X.  W.  67,  holding  that  mortgagor's 
other  lands  Bhall  be  first  exliausted.  where  homestoad  included  in  mortgage. 
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81  AM.  DEC.  489,  SHARP  t.  BAIIiEY,   14  IOWA,  387. 

Followed  without  special  discussion  in  Eisenstadt  v.  Cramer,  56  Iowa,  753, 
Appx.,  8  N.  W.  427. 
Sufficiency  of  conveyance  of  or  mortgagre  on,  homestead. 

Cited  in  Alvis  v.  Alvis,  123  Iowa,  546,  99  N.  W.  166;  Morris  v.  Sargent,  18 
Iowa,  90, — holding  conveyance  of  homestead  invalid  unless  husband  and  wife  con- 
cur and  sign  same;  Edgell  v.  Hagens,  53  Iowa,  223,  5  N.  W.  186;  Fuller  v.  Hunt, 
48  Iowa,  163, — holding  mortgage  insufficient  to  bind  homestead  when  mortgagor's 
wife  did  not  join  in  granting  part  of  mortgage;  Seiifert  &  W.  Lumber  Co.  v. 
Hartwell,  94  Iowa,  576,  58  A.  S.  R.  413,  63  N.  W.  333,  holding  mortgage  upon 
homestead  signed  and  acknowledged  by  husband  and  wife  void  when  wife's  name 
appears  only  in  body  of  instrument;  Wilson  v.  Christopherson,  63  Iowa,  481,  5 
N.  W.  687,  holding  mortgage  upon  homestead  invalid  where  wife's  name  appears 
only  in  clause  relinquishing  dower« 

Cited  in  reference  notes  in  83  A.  D.  746,  on  conveyance  of  homestead ;  21  A.  S. 
R.  166,  on  alienation  of  homestead  by  deed;  11  A.  S.  R.  45,  on  right  to  alienate 
or  encumber  homestead;  87  A.  D.  239;  97  A.  D.  202, — on  right  to  convey  or  en- 
cumber homestead  only  as  prescribed  by  statute;  84  A.  D.  382;  88  A.  D.  212, — 
on  validity  of  husband's  conveyance  of  homestead  without  w^ife's  concurrence; 
85  A.  D.  405,  on  conveyance  of  homestead  and  necessity  of  release  by  wife;  85 
A.  D.  512,  on  husband  and  wife  concurring  in  and  signing  deed  or  mortgage  of 
homestead. 

Cited  in  notes  in  81  A.  D.  340,  on  conveyance  of  homestead;  95  A.  S.  R.  934, 
on  effect  of  wife's  voluntary  consent  to  relinquishment  of  dower  in  homestead. 
Sufficiency  of  conveyance  to  pass  wife's  estate. 

Cited  in  Edwards  v.  Sullivan,  20  Iowa,  502,  holding  that  deed  in  which  wife 
joins  husband  in  granting  clause  and  in  covenants  conveys  her  right  of  dower; 
Heaton  v.  Fryberger,  38  Iowa,  185,  holding  that  conveyance  will  not  pass  wife's 
estate,  though  she  sign  and  acknowledge  same,  if  her  name  does  not  appear  in 
body  of  conveyance. 

Cited  in  reference  notes  in  85  A.  D.  144;  100  A.  D.  653, — on  strict  construc- 
tion of  conveyance  by  wife  to  protect  her  right;  47  A.  S.  R.  71,  on  effect  of  wife's 
joining  in  husband's  deed  where  her  name  does  not  appear  in  body  thereof. 

Cited  in  note  in  31  A.  S.  K  26,  on  effect  of  intent  on  sufficiency  of  words  to 
constitute  conveyance. 

81  AM.  DEC.  493,  CHRISTY  v.  DYER,   14  IOWA,  438. 
Wliat  essential  to  eonstitnte  homestead. 

Cited  in  Solary  v.  Hewlett,  18  Fla.  756;  Ilale  v.  Heaslip,  16  Iowa,  451;  Neal 
V.  Coe,  35  Iowa,  407;  Givans  v.  Dewey,  47  Iowa.  414;  Maguire  v.  Hanson,  105 
Iowa,  215,  74  N.  W.  776;  Gill  v.  Gill]^  69  Ark.  596,  86  A.  S.  R.  213,  55  L.R.A. 
191,  65  S.  W.  112, — ^holding  actual  occupancy  by  family  as  homestead  essential 
to  impress  property  with  character  of  homestead:  Mann  v.  Corrington,  93  Iowa, 
108,  57  A.  S.  R.  256,  61  N.  W.  409:  Elston  v.  Robinson,  23  Iowa,  208,— hold- 
ing mere  intention  to  occupy  insufficient;  Hall  v.  Houston,  11  Okla.  233,  (J6 
Pac.  358,  holding  occupancy  essential  to  existence  of  homestead  rights. 

Cited  in  reference  notes  in  34  A.  S.  R.  838:  86  A.  S.  R.  215, — on  necessity  of 
occupancy  6f  homestead:  63  A.  D.  463,  on  necessity  for  actual  use  and  occupa- 
tion to  constitute  homestead:  91  A.  1).  643,  on  actual  occupation,  use,  and  rosi- 
dence   as  es-'ential   to  homestead  claim;    87   A.   D.  249,  on  necessity   of   actual 
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residence  to  protect  homestead  from  sale  under  execution;  48  A.  S.  R.  817,  on 
intent  to  occupy  as  constituting  property  a  homestead;  10  A.  S.  R.  729,  on 
occupancy  as  evidence  of  election  as  homestead;  8  A.  S.  R.  825,  on  time  when 
property  becomes  a  homestead;  90  A.  D.  180,  as  to  when  homestead  character 
attaches  to  property. 

Cited  in  note  in  70  A.  D.  348,  on  necessity,  nature,  and  sufficiency  of  posses- 
sion and  occupation  of  homestead. 

Liability  of  homestead  for  purcliasc  money. 

Cited  in  reference  notes  in  87  A.  D.  631,  as  to  whether  homestead  is  exempt 
as  to  purchase  money;  99  A.  D.  655,  on  debt  for  purchase  money  aiB  debt  con- 
tracted after  purchase  of  homestead;   86  A.  D.  711,  on  debts  as  to  which  home- 
stead is  exempt. 
Lien  for  purchase  money  of  homestead. 

Cited  in  reference  notes  in  39  A.  S.  R.  339,  on  Hen  for  purchase  money  of 
homestead;  85  A.  D.  513,  on  homestead  right  being  subordinate  to  that  of  vendor 
tor  purchase  money. 

Cited  in  notes  in  86  A.  S.  R.  174,  on  vendor's  lien  for  purchase  money  of  home- 
stead; 99  A.  D.  574,  on  who  is  entitled  to  vendor's  lien  on  homestead. 
Who  must  sl^n  mortf?af?e  for  purchase  price  of  homestead. 

Cited  in  Irwin  v.  Gay,  3  Neb.  (Unof.)  153,  91  N.  W.  197,  holding  that  mort- 
gage for  purchase  money  of  homestead  need  be  executed  only  by  party  taking 
title;  Prout  v.  Burke,  51  Neb.  24,  70  N.  W.  512;  Roby  v.  Bismarck  Nat.  Bank, 
4  N.  D.  166,  50  A.  S.  R.  633,  59  N.  W.  719, — holding  mortgage  of  homestead  for 
unpaid  purchase  price  good  although  not  signed  by  husband. 

Cited  in  reference  note  in  87  A.  D.  257,  on  validity  of  mortgage  by  husband 
alone   to   secure    purchase   money   of    homestead. 

Cited  in  note  in  95  A.  S.  R.  931,  on  necessity  of  husband  and  wife  joining  in 
encumbrances  on  homestead  given  to  8fH;ure  purchase  money. 
Enforcement  of  purchase  money  mortgage  against  homestead. 

Cited  in  Cole  v.  Gill,  14  Iowa,  527;    burnap  v.  Cook,  16  Iowa,  149,  85  A.  D. 
507;   Campbell  v.  Maginnis,  70  Iowa,  589,  31   N.  W.  046;   Hyatt  v.  Spearman, 
20   Iowa,  510, — holding  homestead  not  exempt  from  sale  for  payment  of  debt 
contracted  for  purchase  money. 
Priority  of  purchase  money  mortgage. 

Cited  in  reference  note  in  1  A.  S.  R.  053,  on  priority  oi  purchase-money  mort- 
gage. 
Judgment  for  purchase  money  as  lien  upon  homestead. 

Cited  in  Bills  v.  Mason,  42  Iowa,  329,  holding  that  as  between  parties  judg- 
ment for  purchase  money  is  lien  upon  homestead;  Johnson  County  Sav.  Bank 
V.  Carroll,  109  Iowa,  564,  80  N.  W.  683.  holding  homestead  not  liable  for  bor- 
rowed money  used  to  purchase  homestead,  where  other  security  taken. 

F^nforcement  against  homestead,  of  lien  for  improvements. 

Cited  in  Bonner  v.  Minnier,  13  Mont.  269,  40  A.  S.  R.  441,  34  Pac.  30  (dis- 
senting opinion),  on  right  to  enforce  against  homestead  mechanics'  lien  for 
improvements  thereto. 

Change  of  homestend  as  a/Tecting  subsisting  liens. 

Cited  in  Elston  v.  Robinson,  21  Iowa.  531,  holding  that  change  of  homestead 
from  one  parcel  of  land  to  another,  cannot  displace  or  affect  subsisting  liens 
of  judgments. 
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Admissibility   of  proof   aliunde   to   extend    lien   of   Judgment   to   home- 
stead. 

Cited  in  Delavan  v.  Pratt,  19  Iowa,  429,  holding  as  between  parties  to  judg- 
ment and  their  heirs  proof  admissible. 
Admissibility  of  proof  to  show  judgment  lien. 

Cited  in  Markham  v.  Buckingham,  21   Iowa,  494,  89  A.  D.  590,  holding  that 
as  against  judgment  debtor,  execution  purchaser  may  show  that  execution  judg- 
ment attached  as  lien,  though  apparently  not  lien. 
How  lien  of  mortgage  may  be  enforced. 

Cited  in  Morrison  v.  Morrison,  38  Iowa,  73,  holding  that  mortgage  lien  may 
be  enforced  in  action  on  debt  by  order  making  judgment  lien  as  of  date  of  mort- 
gage, and  for  enforcement  of  judgment  against  mortgaged  property. 
Relation  back  of  Judgment  to  beginning  of  term. 

Cited  in  note  in  38  L.R.A.  260,  on  priority  of  judgment  over  conveyance  made 
After  beginning  of  term. 

Date  of  lien  of  Judgment  on  mortgage  debt. 

Cited  in  State  use  of  School  Fund  v.  Lake,  17  Iowa,  215,  holding  that  as  be- 
tween parties,  judgment  at  law  upon  notes  secured  by  mortgage  is  lien  from 
date  mortgage  is  recorded. 

Satisfaction  of  Judgment  for  purchase  money  as  discharge  of  vendor's 
lien. 

Cited  in  Patterson  v.  Linder,  14  Iowa,  414,  holding  that  satisfaction,  under 
execution,  of  judgment  on  purchase  money  notes  does  not  discharge  vendor's 
lien  so  as  to  give  priority  to  another  judgment  against  vendee. 

81   AM  DEC.   499,  HORXE  ▼.  STATE,    1   KAN.   42. 

Burden  of  proof  in  criminal  cases. 

Cited  in  State  v.  Kuhuke,  26  Kan.  405,  holding  that  burden  of  proof  in  crim- 
inal cases  is  on  state,  and  this  burden  never  changes;  State  v.  Wilson,  62  Kan. 
621,  52  L.R.A.  679,  64  Pac.  23   (dissenting  opinion),  on  right  to  require  person, 
charged  with  unlawfully  practising  medicine,  to  show  qualifications. 
Presumption  of  Innocence. 

Cited  in  reference  note  in  86  A.  D.  447,  on  presumption  of  innocence  in  crim- 
inal cases. 

Weight  of  circumstantial  evidence. 

Cited  in  State  v.  Grebe,  17  Kan.  458,  holding  that  circumstantial  evidence 
must  be  such  as  to  exclude  every  other  reasonable  hypothesis  than  that  of  guilt; 
State  v.  Fry,  40  Kan.  311,  19  Pac.  742,  holding  circumstantial  evidence  insuffi- 
cient, where  facts  proved  not  inconsistent  with  innocence;  State  v.  Diebolt,  54 
Kan.  129,  37  Pac.  992,  holding  that  conviction  must  be  set  aside  where  every 
fact  shown  by  testimony  is  consistent  with  innocence;  State  v.  Andrews,  62 
Kan.  207,  61  Pac.  808,  holding  that  circumstances  must  be  inconsistent  with  any 
other  rational  conclusion  than  that  accused  committed  crime. 

Cited  in  reference  notes  in  39  A.  S.  R.  18,  on  circumstantial  evidence  in  crim- 
inal case;  41  A.  S.  R.  354,  on  degree  of  proof  required  in  case  of  circumstantial 
evidence. 
Correctness  of  instructions. 

Cited  in  reference  note  in  29  A.  S.  R.  257,  on  improper  charge  to  jury. 
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—  Effect  of  contradictory  instructions. 

Cited  in  Union  P.  R.  Co.  v.  Milliken,  8  Kan.  647,  holding  that  new  trial  will 
ordinarily  be  granted,  where  two  contradictory  instructions  given,  unless  jury 
plainly  not  misled;  State  v.  Howard,  14  Kan.  173,  holding  that  verdict  should 
lie  reversed  where  uncertain  which  instruction  influenced  jury;  State  v.  Singleton, 
67  Kan.  803,  74  Pac.  243,  holding  erroneous  instruction,  in  criminal  caae,  upon 
material  matter,  not  cured  by  correct  statement  in  another  part  of  instruction. 

Cited  in  reference  notes  in  90  A.  D.  344,  on  conflicting  instructions;  5  A. 
S.  R.  226,  on  inconsistent,  conflicting,  or  misleading  instructions  as  erroneous; 
5  A.  S.  R.  737,  on  statement  of  correct  rule  remedying  ambiguity  in  instruc- 
tion: 4  A.  S.  R.  84,  on  curing  erroneous  instruction  by  subsequently  gi>'ing 
correct  rule. 

Distinguished  in  State  v.  Jansen,  22  Kan.  498,  holding  contradictory  instruc- 
tions that  can  in  no  way  mislead  jury,  not  reversible  error. 

—  Instructions  on  weight  of  evidence. 

Cited  in  reference  note  in  69  A.  S.  R.  849,  on  instructions  on  weight  of  evi- 
dence. 

—  Right  to  assume  facts  in  instructions. 

Cited  in  State  v.  Johnson,  6  Kan.  App.  119,  50  Pac.  907,  holding  instruction 
assuming  as  fact  material,  controverted  question,  error;  State  v.  Adams,  20 
Kan.  311,  holding  that  instruction  assuming  that  case  rested  solely  upon  cir- 
cumstantial evidence  properly  refused,  where  case  also  contained  positive  evi- 
dence. 

Cited  in  reference  notes  in  87  A.  D.  101,  on  right  of  court  to  present  all 
facts  in  his  charge;  37  A.  S.  R.  94,  on  propriety  of  instruction  suggesting  con- 
clusion from  facts. 

Distinguished  in  State  v.  Home,  9  Kan.  119;  Wiley  v.  Keokuk,  6  Kan.  94, — 
holding  it  no  error  to  treat  facts  admitted,  as  facts  proven. 

^Instructions  that  Jury  are  judges  of  facts. 

Cited  in  reference  notes  in  31  A.  S.  R.  894,  on  duty  to  inform  jury  that  they 
are  exclusive  jud^s  of  facts;  86  A.  D.  442,  on  efltect  of  charge  which  presents 
facts  or  suggests  conclusion  from  facts  without  informing  jury  that  they  are  the 
exclusive  judges. 

81  AM.  DEC.  503,  STATE  v.  HITCHCOCK,   1  KAN.   178. 
Requirements  as  to  passage  of  statutes  generaUy. 

Cited  in  reference  note  in  85  A.  D.  364,  on  compliance  with  miscellaneous 
constitutional  provisions  as  to  passage  of  statutes. 

Cited  in  note  in  85  A.  D.  362,  on  validity  of  statute  where  bill  is  not  duly 
signed. 

Vulidity  of  special  act  where  general  act  can  be  made  applicable. 

Cited  in  Travelers'  Ins.  Co.  v.  Oswego  Twp.  7  C.  C.  A.  669,  19  U.  S.  App.  321, 
59  Fed.  58,  holding  special  law  authorizing  town  to  refund  indebtedness  not  in- 
valid because  general  law  can  be  made  applicable;  Norton  County  v.  Shoemaker, 
27  Kan.  77;  Knowles  v.  Board  of  Education,  33  Kan.  692,  7  Pac.  561;  Midland 
Elevator  Co.  v.  Stewart,  50  Kan.  378,  32  Pac.  33;  Francis  v.  Atchison,  T.  & 
S.  F.  K.  Co.  19  Kan.  303, — holding  special  law  not  invalid  merely  because  cer- 
tain purposes  could  be  accomplished  by  general  law;  State  ex  rel.  Atty.  Gen. 
V.  Shearer,  46  Ohio  St.  275,  20  N.  E.  335,  holding  special  legislation  upon  sub- 
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ject-matter  in  its  nature  local  not  prohibited  because  subject-matter  subject 
of  general  law;  Johnson  v.  Mocabee,  1  Okla.  204,  32  Pac.  336,  holding  that  local 
law  will  be  held  valid  where  legislature  has  exercised  its  discretion  in  determin- 
ing applicability  of  general  law;  Gray  v.  Crockett,  30  Kan.  138,  1  Pac.  50; 
People  ex  reL  State  Harbor  Comrs.  v.  Mullender,  132  Cal.  217,  64  Pac.  299,— 
to  point  that  private  law  is  not  invalid  merely  because  same  purposes  could  be 
•accomplished  under  general  law. 

Cited  in  notes  in  7  L.R.A.  194,  on  inhibition  against  local  and  special  legis- 
lation; 93  A.  S.  R.  108,  on  constitutional  inhibition  against  special  or  local 
legislation  where  general  law  can  be  made  applicable. 

—  Power  of  leicislature  to  determine  as  to  necessity  of  special  law. 

Cited  in  Gilchrist  v.  Helena,  H.  S.  &  Smelter  Co.  58  Fed.  708,  holding  them 
-determinator  as  to  whether  or  not  general  law  can  be  made  applicable  is  within 
province  of  legislature;  Rathbone  v.  Kiowa  County,  27  C.  C.  A.  477,  49  U.  S. 
App.  577,  83  Fed.  125,  holding  that  legislature  of  Kansas  has  discretionary 
power  to  pass  special  laws,  although  adequate  general  law  upon  same  subject 
might  be  enacted;  Guthrie  Nat  Bank  v.  Guthrie,  173  U.  8.  528,  43  L.  ed. 
796,  19  Sup.  Ct.  Rep.  513,  holding  that  question  whether  general  law  can  be 
made  applicable  to  subject  matter,  rests  in  judgment  of  legislature;  Darling 
V.  Rodgers,  7  Kan.  592;  Beach  v.  Leahy,  11  Kan.  23;  State  ex  rel.  Kellogg  v. 
Sanders,  42  Kan.  228,  21  Pac.  1073;  Hughes  v.  Milligan,  42  Kan.  396,  22  Pac. 
313;  Barber  County  v.  Smith,  48  Kan.  331,  29  Pac  565;  State  ex  rel.  Little 
V.  Lewelling,  51  Kan.  562,  33  Pac.  425;  Eichholtz  v.  Martin,  53  Kan.  486,  36 
Pac.  1064;  Re  Greer,  58  Kan.  268,  48  Pac.  950;  Campbell  v.  Labette  County, 
63  Kan.  377,  65  Pac.  679;  Carpenter  v.  People,  8  Colo.  116,  5  Pac.  828,— holding 
that  legislature  is  to  determine  whether  purpose  designed  could  be  expediently 
accomplished  under  general  law;  Farrelly  v.  Cole,  60  Kan.  356,  44  L.R.A.  464, 
56  Pac.  492;  Ash  v.  Thorp,  65  Kan.  60,  68  Pac.  1067;  Edmonds  v.  Herbrandson, 
-2  N.  D.  270,  14  L.R.A.  725,  50  N.  W.  970,— holding  that  whether  in  given  case 
general  or  special  law  should  be  enacted  is  purely  legislative  question,  not  sub- 
ject to  review;  Carolina  Grocery  Co.  v.  Burnet,  61  S.  C.  206,  58  L.R.A.  687, 
39  S.  £.  381 ;  State  ex  rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434,  14  L.R.A.  566, 
29  N.  E.  595, — holding  legislature  exclusive  judge  of  necessity  for  special  law; 
Inlow  V.  Graham  County,  6  Kan.  App.  391,  51  Pac.  65;  Rambo  v.  Larrabee, 
67  Kan.  634,  73  Pac.  915, — ^holding  that  question  whether  in  providing  for  spe- 
•cial  cases  general  or  special  law  is  best  adapted  is  one  for  legislature;  McGill 
V.  State,  34  Ohio  St.  228,  holding  legislatures  determination  as  to  whether 
general  law  can  be  made  applicable,  final  and  conclusive;  State  ex  rel.  Hen- 
derson V.  County  Court,  50  Mo.  317,  11  A.  R.  415,  holding  that  question  whether 
provision  can  be  made  by  general  law  for  probate  court  is  for  legislature  to 
<letermine;  Smith  v.  Grayson  County,  18  Tex.  Civ.  App.  153,  44  S.  W.  921, 
holding  sole  province  of  legislature  to  determine  whether  or  not  general  law 
■can  be  made  applicable;  BrowTi  v.  Denver,  7  Colo.  305,  3  Pac.  456;  State  ex  rel. 
Lanier  v.  Padgett,  19  Fla.  518;  Boyd  v.  Bryant,  35  Ark.  69,  37  A.  R.  6, — to 
point  that  passing  of  special  law  to  effect  certain  results  possible  to  be  accom- 
plished under  general  law,  is  discretionary  with  legislature;  Butler  v.  Lewis- 
ton,  11  Idaho.  393,  83  Pac.  234,  on  power  of  legislature  to  amend  special  muni- 
cipal charter  by  special  laws;  Buist  v.  Charleston,  77  S.  C.  260,  57  S.  E.  802; 
De  Hay  v.  Berkeley  County,  66  S.  C.  229,  44  S.  E.  790, — as  to  whether  ques- 
tion as  to  applicability  of  general  or  special  act  is  legislative  or  judicial. 
Am.    Dec.   Vol.    XI.— 27. 
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Disapproved  in  State  v.  Hammond,  66  S.  C.  219,  44  S.  E.  797,  holding  that 
determination  when  general   law  can  be  made  applicable  is  judicial  question. 

Right  of  court  to  declare  legislative  act  invalid. 

Cited  in  McConihe  v.  State,  17  Fla.  238,  holding  that  courts  may  properly 
enquire  into  constitutionality  of  act  by  virtue  of  which  officers  refuse  to  perform 
ministerial  duties;  Cherokee  County  v.  State,  36  Kan.  337,  13  Pac.  558,  holding 
that  act  should  be  declared  valid,  if  reasons  for  and  against  its  constitutionality 
are  equally  balanced. 
Continuance  of  duties  of  office. 

Cited  in  note  in  63  A.  S.  R.  190,  on  continuance  of  duties  of  office. 
Validity  of  territorial  laws  after  state  constitution  is  adopted. 

Cited  in  State  v.  Stormont,  24  Kan.  686,  holding  laws  passed  by  territorial 
legislature,  not  in  conflict  with  federal  or  state  Constitutions,  valid  until  super- 
seded as  prescribed  try  law. 

81  AM.  DEC.  508,  MUNN  ▼.  TAUIiMAN,   1  KAN.  254. 

Propriety  of  general  demurrer  where  an^  cause  of  action  ts  stated. 

Cited  in  Stiles  v.  Guthrie,  3  Okla.  26,  41  Pac.  383,  holding  general  demurrer 
not  proper  if  cause  of  action  stated  against  any  of  several  parties,  though  no 
cause  stated  against  part. 

Cited  in  reference  notes  in  23  A.  8.  R.  369,  on  general  demurrer  to  answer; 
85  A.  D.  282,  on  overruling  demurrer  where  one  count  of  declaration  is  good. 

Sufficiency  of  denial,  In  answer. 

Cited  in  Moen  v.  Eldred,  22  Minn.  538,  holding  "defendant  etc.,  respectfully 
states  and  shows  to  this  court  that  he  denies  each  and  every  allegation  etc** 
sufficient  denial. 

Cited  in  reference  note  in  88  A.  D.  95,  on  sufficiency  of  denials  in  answer. 
Mode  of  objecting  to  Inconsistency  In  pleading. 

Cited  in  note  in  48  L.RJL  208,  209,  as  to  how  inconsistency  in  pleading  is  to 
be  taken  advantage  of. 

SI  AM.  DEC.  510,  GOLDEIN  T.  COCKRIIi,  1  KAN.  259. 
Chattel  mortgage  recorded  In  another  state  an  notice. 

Cited  in  Re  Brannock,  131  Fed.  819;  Aultman  &  T.  Machinery  Co.  v.  Kennedy, 
114  Iowa,  444,  89  A.  8.  R.  373,  87  N.  W.  435,— holding  chattel  mortgage  executed 
and  recorded  in  state  other  than  where  property  situated  not  notice  to  attach- 
ing creditors  in  latter  state. 

Sufficiency  of  description  of  property  in  chattel  mortgage. 

Cited  in  Tabor  v.  Sampson,  7  Colo.  426,  4  Pac.  46,  holding  description  of  horses 
by  name  or  color,  without  stating  where  kept,  situate  or  used,  insufficient;  Tin- 
dall  V.  Wasson,  74  Ind.  495,  holding  it  insufficient  where  only  description  of 
mortgaged  property  is  "two  mule  colts  one  year  old  next  spring;"  Wilson  v. 
Nichols,  7  Kan.  App.  641,  53  Pac.  185,  holding  description  insufficient  where 
third  party  could  not  by  its  aid,  together  with  such  inquiries  as  mortgage  sug- 
gests, identify  property;  Brown  v.  Holmes,  13  Kan.  482,  holding  description  as 
"29  two-year  old  Texas  cattle,  now  in  first  parties  possession,  in  Morris  county, 
Kansas"  sufficient;  Parsons  Sav.  Bank  v.  Sargent,  20  Kan.  576,  holding  chattel 
mortgage  which  neither  sufficiently  describes  property,  nor  states  where  situate. 
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nor  gives  place,  county  or  state  where  parties  reside  insufficient;  Tootle  v. 
Lyster,  26  Kan.  589,  holding  mortgage  which  will  not  enable  third  parties  to 
identify  property,  aided  by  inquiries  which  mortgage  indicates  or  directs,  in- 
sufficient; Senders  v.  Voorhees,  30  Kan.  138,  12  Pac.  526,  holding  description 
as  **8ix  hundred  bushels  of  corn,  growing,  located  and  being  on  west  half  of 
section  36  town  3,  south  of  range  8  east,'*  insufficient;  Chandler  v.  West,  37  Mo. 
App.  631,  holding  description  as  "ten  head  of  cattle,  mixed  lot,  cows,  heifers 
and  steers"  insufficient  where  there  is  nothing  in  mortgage  to  distinguish  them 
from  other  property  of  same  kind;  Stonebraker  v.  Ford,  81  Mo.  532,  holding 
description  as  "forty  head  of  cattle  of  different  ages  and  sexes,  most  of  them 
thoroughbreds,"  insufficient  where  mortgagor  had  more  than  forty;  Rocheleau 
V.  Boyle,  11  Mont.  461,  28  Pac.  872,  holding  description  of  property  as  "stock 
on  hand"  insufficient;  Rudolph  v.  National  Live  Stock  Commission  Co.  76  Kan. 
789,  92  Pac.  1103,  on  sufficiency  of  description  in  chattel  mortgage. 

Cited  in  reference  notes  in  4  A.  S.  R.  87;  66  A.  S.  R.  869, — on  sufflicency  of 
description  in  chattel  mortgage;  88  A.  D.  748,  on  certainty  required  of  descrip- 
tion in  chattel  mortgage. 

Cited  in  notes  in  14  A.  S.  R.  239,  243,  on  sufficiency  of  description  of  prop- 
erty in  chattel  mortgage;  23  L.R.A.  458,  on  description  on  sale  or  mortgage  of 
future  crops;  23  L.R.A.  461,  on  parol  evidence  to  identify  future  crops  on  sale 
or  mortgage. 
Mortgagor's  retention  of  mortgaged  property  as  fraud. 

Cited  in  Frankhouser  v.  Ellett,  22  Kan.  127,  31  A.  R.  171,  holding  mortgagor's 
retention  of  possession  of  mortgaged  property,  stipulated  for,  not'  fraudulent 
where  mortgage  filed. 

Cited  in  reference  notes  in  93  A.  D.  409,  on  validity  of  chattel  mortgage  with- 
out delivery  of  property ;  67  A.  S.  R.  464,  on  necessity  of  delivery  or  registra- 
tion of  chattel  mortgage;  11  A.  S.  R.  563,  on  registration  of  chattel  mortgage 
as  dispensing  with  necessity  for  delivery  of  property. 

Cited  in  note  in  18  E.  R.  C.  67,  on  retention  of  chattels  by  mortgagor  or  as- 
signor so  as  to  render  transaction  fraudulent  within  statute,  13  Eliz.  chap.  5. 
liaws  governing  chattel  mortgage. 

Cited  in  Bridges  v.  Barrett,  126  111.  App.  122,  holding  that  chattel  mortgage 
to  constitute  valid  lien  must  conform  to  laws  of  state  where  property  situated; 
Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40  A.  R.  258,  holding  that  lex  situs 
governs  chattel  mortgages;  Denny  v.  Faulkner,  22  Kan.  89,  holding, that  laws 
where  property  situate  govern  rights  of  resident  creditors  as.  to  chattel  mortgage 
executed  and  recorded  elsewhere. 

Cited  in  note  in  64  L.R.A.  362,  on  conflict  of  laws  as  to  necessity  of  change 
of  possession,  filing,  or  recording,  in  state  where  property  is  located,  of  chattel 
mortgage  executed  in  another  state. 
Removal  of  mortgaged  chattels  Into  other  state.  ^ 

Cited  in  note  in  70  A.  D.  70,  on  eflfect  of  removal  of  mortgaged  property  into 
another  state. 

81  AM.  DEC.   521,  PHCENIX  INS.  CO.  t.  liAWRENCE,  4  MET.    (KY.) 

9. 
Divisibility  of  Insurance  contract  partly  invalid. 

Cited  in  Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  116  Iowa,  625,  93  A.  S;  R.  261.  57 
L.R.A.  328,  88  X.  W.  807.  holding  entire  policy,  apportioned  to  different  items 
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Dot  avoided  by  chattel  mortgage  on  part;  Kooutz  t.  Hannibal  Sav.  k  Ins.  Co. 
42  Mo.  126,  97  A.  D.  325,  holding  that  false  warranty  in  application  as  to  realty 
in  policy  apportioned  to  personalty  and  realty  avoids  policy  only  as  to  realty 
where  not  shown  representatives  induced  insurance;  Trabue  y.  Dwelling  House 
Ins,  Co.  121  Mo.  75,  42  A.  S.  R.  523,  23  L.R.A.  719,  25  S.  W.  848,  holding  that 
change  of  title  to  dwelling  will  not  void  policy  as  to  personalty,  separately,  valued, 
though  premium  in  gross;  Wright  v.  Fire  Ins.  Co.  12  Mont  474,  19  L.R.A.  211, 
31  Pac.  87,  holding  policy  covering  several  kinds  of  property  separately  valued, 
not  avoided  in  toto  by  mortgage  upon  one  kind;  Merrill  v.  Agricultural  Ins.  Co. 
73  N.  Y.  452,  29  A.  R.  184,  holding  that  misrepresentation  as  to  title  to  realty 
will  not  void  policy  as  to  furniture  separately  valued;  Coleman  v.  New  Orleans 
Ins.  Co.  49  Ohio,  St.  310,  34  A.  S.  R.  565,  16  IaRJL  174,  31  N.  E.  279,  holding 
that  breach  of  condition  as  to  title  to  land  upon  which  insured  building  stood, 
does  not  void  policy  as  to  contents,  separately  valued ;  Home  Ins.  Co.  v.  Connelly, 
104  Tenn.  93,  56  S.  W.  828,  holding  policy,  apportioned  to  dwelling  and  contents, 
voided  in  toto,  by  wilfully  false  and  fraudulent  statement  in  proofs  of  loss  as 
to  contents  alone;  Georgia  Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  App.  7,  37 
S.  W.  606,  holding  that  violation  of  *^iron  safe  clause"  in  policy  covering  build- 
ing and  contents,  avoids  policy  as  to  contents  only;  McGowan  v.  People's  Mut. 
F.  Ins.  Co.  54  Vt.  211,  41  A.  R.  843,  holding  policy  covering  in  gross  realty  and 
personalty,  voided  in  toto  by  encumbrance  on  realty;  Loomis  v.  Rockford  Ins. 
Co.  77  Wis.  87,  20  A.  S.  R.  96,  8  L.R.A.  834,  45  N.  W.  813,  holding  policy  covering 
several  houses,  each  for  specified  amount  not  avoided  in  toto  by  transfer  of  one ; 
Allison  V.  Phoenix  Ins.  Co.  3  Dill.  480,  Fed.  Cas.  No.  252,  on  point  whether  second 
valid  insurance  on  furniture,  without  notice,  void  in  toto  prior  policy,  on  furni- 
ture and  realty;  Liverpool  k  L,  k  G,  Ins.  Co.  v.  Tillis,  110  Ala.  201,  17  So.  672» 
on  right  to  plead  breach  of  "iron  safe  clause"  to  action  for  recovery  of  value  of 
building  where  premium  of  goods  and  building  in  gross. 

Cited  in  notes  in  8  L.ILA.  834,  on  entire  and  severable  contracts  of  fire  in- 
surance; 19  L.R.A.  216,  as  to  severaMlity  of  insurance  in  same  policy;  88  A.  R. 
231,  232,  on  severability  of  insurance  contract  where  part  is  void  for  misrepresen- 
tation; 74  A.  D.  500,  as  to  whether  insurance  policy  void  as  to  part  of  property 
is  void  in  toto. 

Distinguished  in  Goorberg  v.  Western  Assur.  Co.  150  Cal.  510,  119  A.  S.  R. 
246,  10  L.R.A.(N.S.)  878,  89  Pac.  130,  11  A.  k  E.  Ann.  Cas.  801,  holding  that 
breach  of  warranty  as  to  title  to  realty  avoids  policy  as  to  contents  separately 
valued,  wbere  risk  upon  both  items  same. 

Disapproved  in  McQueeny  v.  Phoenix  Ins.  Co.  52  Ark.  257,  20  A.  S.  R.  179, 
5  L.R.A.  744,  12  S.  W.  498,  holding  contract  entire,  where  premium  in  gross 
though  insurance  apportioned  to  different  items. 
Preliminary  proof  of  loss  as  evidence. 

Cited  in  Kittanning  Ins.  Co.  v.  O'Neill,  110  Pa.  548,  1  Atl.  592,  16  Pittsb  L. 
J.  N.  S.  193,  43  Phila.  Leg.  Int  260,  holding  that  preliminary  proof  of  \o9h, 
made  in  accordance  with  conditions  of  policy,  not  admissible  as  evidence  for 
jury. 
x\dju8tment  of  loss  as  waiver  of  forfeiture. 

Cited  in  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11  A.  S.  R.  51,  5  So.  116,  hold- 
ing adjustment  under  policy  not  waiver  of  right  to  claim  forfeiture  for  breach 
committed  before  loss  occurred. 
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Violation  of  conditons  of  Are  insurance  policy  as  avoiding  same. 

Cited  in  reference  note  in  50  A.  S.  R.  837,  on  constructive  possession  by 
BheriiT  as  affecting  insurance. 

—  Vacancy. 

Cited  in  Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga.  App.  492,  57  S.  E.  1013,  holding 
that  vacancy  of  house  does  not  void  policy  but  merely  suspends  insurance  dur- 
ing period  of  violation. 

—  Change  of   title. 

Cited  in  Union  Ins.  Co.  v.  Barwick,  36  Neb.  223,  54  N.  W.  519,  holding  mort- 
gage of  chattels  to  secure  contingent  liability  of  mortgage  as  endorsee,  mortgagee 
not  taking  possession,  not  such  change  of  title  as  avoids  policy;  Haromel  v. 
Queen's  Ins.  Co.  54  Wis.  72,  41  A.  R.  1,  11  N.  W.  349,  holding  execution  sale  of 
realty  not  such  change  in  title  as  voids  policy. 

Cited  in  reference  notes  in  25  A.  S.  R.  201,  on  effect  of  conditions  in  insurance 
policy  against  alienation;  85  A.  D.  456,  463;  2  A.  S.  R.  696, — on  effect  of  aliena- 
tion or  change  in  title  on  insurance  policy;  124  A.  S.  R.  440,  on  effect  of  as- 
signment for  creditors  or  institution  of  bankruptcy  proceedings  on  insurance  of 
property. 

Cited  in  notes  in  28  A.  D.  158,  on  alienation  by  operation  of  law  defeating 
claim  for  insurance;  28  A.  D.  156,  on  mortgage  of  property  insured  as  aliena- 
tion defeating  claim  for  insurance;  59  A.  D.  308,  on  effect  of  assignment  for 
creditors  but,  retention  of  possession  by  insured  on  condition  against  transfer; 
28  A.  D.  158,  on  assignment  in  bankruptcy  or  for  benefit  of  creditors  as  aliena- 
tion defeating  claim  for  insurance;  15  L.R.A. (N.S.)  829,  on  effect  of  bankruptcy 
or  insolvency  proceedings,  or  assignment  for  benefit  of  creditors,  on  fire  insur- 
ance; 4  L.R.A.  539,  as  to  what  constitutes  a  sale  or  transfer  within  meaning  of 
clause  avoiding  insurance  policy  in  case  of  sale  or  transfer. 

Distinguished  in  Ohio  Farmers'  Ins.  Co.  v.  Waters,  65  Ohio.  St.  157,  61  N.  E. 
711,  holding  that  general  assignment  for  benefit  of  creditors  avoids  policy. 

-—  Encumbrances. 

Cited  in  Speagle  v.  Dwelling  House  Ins.  Co.  97  Ky.  646,  31  S.  W.  282,  holding 
policy  not  rendered  void  by  creation  of  mechanic's  lien  against  property. 
-—Increase  of  risk. 

Cited  in  Sumter  Tobacco  Warehouse  Co.  v.  Phoenix  A<«ur.  Co.  76  S.  C.  76,  121 
A.  S.  R.  941,  10  L.R.A.(N.S.)  736,  56  S.  E.  6ft4,  11  A.  &  E.  Ann.  Cas.  780,  hold- 
ing that  temporary  increase  of  hazard  which  ceases  before  loss,  will  not  void 
policy. 

Cited  in  reference  notes  in  13  A.  S.  R.  585,  on  conditions  in  insurance  policies 
against  combustibles  and  dangerous  substances;  96  A.  D.  112,  as  to  when  use 
of  prohibited  articles  will  avoid  policy;  95  A.  D.  551,  on  avoidance  of  policy  by 
breach  of  condition  against  keeping  hazardous  articles  enumerated  therein;  99 
A.  D.  504,  on  effect  of  increase  of  hazard  as  suspension  of  insurance  policy. 

—  Revival  of  insurance. 

Cited  in  notes  in  10  L.R.A. (N.S.)  741,  on  effect  of  temporary  condition  ceasing 
before   loss   under   specific   provisions    against   keeping  prohibited   articles;    80 
A.   S.  R.   307,  on   revival  of  insurance  forfeited  by  use  of  premises  by  discon- 
tinuance of  cause  of  forfeiture  before  loss. 
Instructions  not  based  on  evidence. 

Cited  in  reference  note  in  84  A.  D.  370,  on  necessity  that  instruction  and  sub- 
mission to  jur}'  be  based  on  evidence 
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SI  AM.  D£C.  580,  YEAKICR  v.  YEAKER,  4  MET.    (KY.)    88,  Afflrmecl 

in  9  Wall.  82,  19  L.  ed.  571. 
Effect  of  treaty,  on  state  statutes. 

Cited  in  MinnesoU  Canal  &  P.  Co.  v.  Pratt,  101  Minn.  197,  11  L.R.A.(N.S.) 
105,  112  N.  W.  395,  holding  that  treaty  entered  into  by  United  States  constitutes 
municipal  law  binding  upon  state  courts;  Doe  ex  dem.  Dockstader  y.  Ro6^  4  Penn. 
(Del.)  398,  55  Atl.  341,  holding  that  treaty  is  law  of  land  and  paramount  to 
state  sUtute;  Ehrlich  v.  Weber,  114  Tenn.  711,  88  S.  W.  188,  holding  that  treaty 
made  under  authority  of  United  States  prevails  over  state. 

Cited  in  reference  notes  in  36  A.  S.  R.  437,  on  construction  of  treaties;  49  A. 
S.  R.  436,  on  treaties  as  laws;  60  A.  S.  R.  387,  on  treaty  as  supreme  law  of 
land. 

—  As  to  alien*s  right  to  inherit. 

Cited  in  notes  in  32  L.R.A.  177,  179,  189,  on  effect  of  treaties  on  alien's  right 
to  inherit;  31  L.R.A.  94,  on  effect  of  state  Constitutions  and  statutes  upon  in- 
heritance by  or  from  aliens  and  constructions  of  such  statutes. 
Rights  of  aliens  to  Inherit  or  hold  land  generally. 

Cited  in  reference  notes  in  85  A.  D.  654,  on  power  of  alien  to  hold  land;  36  A. 
S.  R.  437,  on  power  of  aliens  to  inherit  and  hold  land. 

Cited  in  notes  in  12  A.  S.  R.  93,  on  alien's  rights  to  transmit  or  receire  in- 
heritance; 31  L.R.A.  177,  on  alien's  right  to  inherit. 
Jurisdiction  orer  Indians. 

Cited  in  reference  note  in  67  A.  SL  R.  882,  on  jurisdiction  over,  and  rights  o^ 
Indians. 

81  AM.  DEC.  641,  BARDSTOWN  A  Ij.  R.  OO.  t.  METCAIiFE,  4  MXTT. 
(KT.)    199. 

Right  of  trnstee  to  sue  In  his  own  name. 

Cited  in  reference  note  in  91  A.  D.  670,  as  to  when  trustee  may  sue  in  his  own 
name. 
Right  of  action  by  one  for  benefit  of  several  having  common  Interest. 

Cited  in  Com.  v.  Scott,  112  Ky.  252,  55  L.R.A.  597,  65  S.  W.  596,  holding  that 
one  of  several  taxpayers  may  sue  for  benefit  of  atl  to  recover  back  illegal  tax 
collected. 
Bonpflciary  as  necessary  party  to  foreclosure  of  trust  deed. 

Cited  in  Boyd  y.  Jones,  44  Ark.  314,  holding  that  trustee  cannot  foreclose  tmsl 
deed  without  joining  creditor. 

Cited  in  reference  note  in  93  A.  D.  376,  on  cestui  que  trust  as  necessary  party 
to  foreclosure  of  mortgage  on  trust  property. 
Character  of  corporations. 

Cited  in  reference  note  in  70  A.  S.  R.  341,  on  character  of  corporations  MM  pub* 
lie  or  private. 

Construction  of  corporate  charters. 

Cited  in  reference  note  in  6  A.  S.  R.  775,  on  construction  of  charter  when  enter* 
prise  is  for  benefit  of  community. 
Powers  of  corx>oratIons. 

Cited  in  reference  notes  in  85  A.  D.  288;  86  A.  D.  69;  94  A.  D.  91,— on  powers 
of  corporations. 

Cited  in  notes  in  23  A.  D.  742,  on  jus  disponendi  in  corporations;  111  A.  S.  R. 
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321,  on  rule  as  to  implied  power  of  corporations  to  issue  evidences  of  indebted- 
ness or  security  for  money  borrowed. 

—  To  mortgage  or  transfer  franchise  or  property. 

Cited  in  reference  note  in  87  A.  D.  678,  on  power  of  railroad  corporation  to 
alienate,  mortgage,  etc.,  its  franchise  and  other  property. 

Cited  in  notes  in  7  £.  R.  C.  674,  on  right  of  corporation  to  mortgage  its  prop- 
erty;  35  A.  S.  R.  391,  392,  on  nontransferability  of  franchises;   76  A.  D.  549, 
on  railroad  corporation's  power  to  transfer  its  franchises  and  property;  35  A. 
S.  R.  399,  on  transfer  of  franchise  by  enforcement  of  mortgage. 
Railroad  franchise  as  prerogatire. 

Cited  in  Columbia  Finance  &  T.  Oo.  v.  Kentucky  Union  R.  Co.  9  C  C.  A. 
264,  22  U.  8.  App.  54,  60  Fed.  794,  to  point  that  franchises  of  railroad  company 
are  not  prerogative  franchises. 

Right  of  indiTidnal  to  operate  railroad. 

Cited  in  Louisville  &,  N.  R.  Co.  v.  Covington,  2  Bush,  526,  holding  that  it  is 
matter  of  no  interest  to  public  whether  railroad  is  operated  by  individual  or 
corporation. 
Right  to  Jadiclal  reriew  when  legislative  power  is  delegated. 

Cited  in  Central  R.  Co.  v.  Pennsylvania  R.  Co.  81  N.  J.  Eq.  475,  holding  that 
legislative  delegation  of  power  of  determining  necessity  of  exercising  right  of 
eminent  domain  does  not  subject  decision  to  judicial  review. 
Compelling  corporation  to  perform  its  obligations. 

Cited  in  note  in  7  E.  R  C.  464,  on  compelling  corporation  to  perform  its  obli- 
gations by  mandamus. 

81  AM.  DSC.  558,  STMONDS  ▼.  HARRIS,  61  ME.   14. 
Effect  of  absence  of,  or  irregularities  in,  return  to  writ. 

Cited  in  reference  note  in  86  A.  D.  700,  on  effect  of  absence  or  irregularities  in 
return  of  execution. 

Amendment  of  return  to  writ. 

Cited  in  note  in  13  A.  D.  174,  on  right  to  amend  returns  to  writs. 

Right  to  maintain  trespass  against  tenant  in  common. 

Cited  in  Davis  v.  Poland,  102  Me.  192,  120  A.  S.  R  480,  10  L.R.A.(N.S.)  212, 
66  Atl.  388,  holding  that  trespass  lies  when  cotenant  enters  upon  common  prop- 
erty and  removes  doors  and  windows  of  building  for  purpose  of  rendering  it 
uninhabitable;  Sullivan  v.  Sherry,  111  Wis.  476,  87  A.  S.  R.  890,  87  N.  W.  471, 
holding  that  tenant  in  common  may  be  sued  in  trespass  by  cotenant  for  wrong- 
fully cutting  and  removing  timber  from  land. 

Cited  in  reference  notes  in  92  A.  D.  589,  on  actions  by  tenant  in  common 
against  cotenant;  99  A.  D.  788,  on  maintenance  of  trespass  between  tenants  in 
common;  89  A.  D.  494,  as  to  when  trespass  lies  by  tenant  in  common  against  co- 
tenant. 

Cited  in  notes  in  29  A.  D.  484,  on  trespass  by  one  cotenant  against  another; 
10  L.R.A.  (N.S.)  213,  on  trespass  quare  clausum  f regit  by  tenant  in  common  of 
realty  against  cotenant. 
Right  to  maintain  trespass  for  removal  of  partition  fence. 

Cited  in  Garrett  v.  Sewell,  95  Ala.  456,  10  So.  226,  holding  that  trespass  lies 
where  coterminous  proprietor  enters  on  other's  land  to  remove  partition  fence. 
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liiablllty  of  tenant  In  common  for  waste. 

Cited  in  Shepard  v.  Pettit,  30  Minn.  119,  14  N.  W.  511,  holding  tenant  in  com- 
mon who  severs  trees  from  land,  without  cotenants  consent  liable  for  waste. 

Distinguished  in  McCord  v.  Oakland  Quicksilver  Min.  Co.  64  Cal.  134,  49  A.  R. 
686,  27  Pae.  863,  holding  tenant  in  common  who  does  not  exoltide  cotenants,  not 
liable  to  action  of  waste  for  working  mine  in  usual  way. 
What  are  fixtures. 

Cited  in  Hinkley  k  E.  Iron  Co.  v.  Black,  70  Me.  473,  35  A.  R.  346,  holding 
that  building  and  machinery  attached  to  premises  by  one  in  pos^eBsion  under  con- 
tract of  purchase,  become  part  of  realty  upon  failure  to  perform  contract;  Cavis 
v.  Beckford,  62  N.  H.  229,  13  A.  S.  R.  554,  holding  that  as  between  vendor  and 
vendee  of  mill,  steam  boiler  and  looms,  used  as  necessary  part  of  mill's  machinery, 
may  constitute  fixtures,  though  held  in  position  by  own  weight. 

Cited  in  reference  notes  in  88  A.  D.  148,  on  fixtures;  85  A.  D.  746,  on  whiat 
constitute  fixtures;  82  A.  D.  670;  92  A.  D.  744,  as  to  when  machinery  is  a 
fixture. 

Distinguished  in  United  States  v.  Friction  Match  Machinery,  1  Haskell,  32, 
Fed.  Cas.  No.  16,167,  holding  that  machines  used  in  mill  in  manufacture  of  fric- 
tion matches  are  personalty  within  meaning  of  internal  revenue  act  of  1866. 

81  AM.  DEC.  566,  JORDAN  ▼.  STEVENS,  51  ME.  78. 
Right  to  relief  against  fraud  or  mistake. 

Cited  in  reference  note  in  92  A.  D.  444,  on  equitable  relief  in  case  of  mis- 
take. 

Cited  in  note  in  66  A.  S.  R.  619,  on  necessity  of  placing  in  statu  quo  as  con- 
dition of  relief. 

—  Fraud. 

Cited  in  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  726,  106  N.  W.  198,  holding 
that  written  release  from  liability  procured  by  insurance  company  upon  fraudu- 
lent representations  of  nonliability  may  be  repudiated;  Busiere  v.  Reilly,  189 
Mass.  618,  76  N.  E.  968,  holding  that  equity  will  grant  relief  where  deed  was 
obtained  through  false  and  fraudulent  representations  as  to  legal  effect:  Monn^ 
V.  Ayer,  20  Jones  &  S.  139,  holding  false  representations  of  legal  purport  and 
effect  of  deed  sufficient  ground  for  reformation ;  Berry  v.  American  Cent.  Ins.  Co. 
132  N.  Y.  49,  28  A.  S.  R.  548,  30  N.  E.  254,  holding  that  surrender  of  legal  rights 
intentionally  induced  by  false  representations  as  to  law,  entitles  to  relief:  Mor- 
rison V.  Morrison,  101  Me.  131,  63  Atl.  392,  to  point  that  misrepresentations  en- 
titles to  relief  though  made  through  mistake  of  facts  within  equal  means  of 
knowledge  of  each. 

Cited  in  note  in  40  L.  ed.  U.  S.  543,  on  fraud  and  false  representations  and 
their  effect. 

—  Mistake  of  law. 

Cited  in  Heath  v.  Albrook,  123  Iowa,  559,  98  N.  W.  619,  holding  that  county 
may  recover  back  money  paid  through  mistake  of  law  where  claimant  not  en- 
titled to  same  and  payments  were  not  legally  audited;  Marcotte  v.  Allen,  91  Me. 
74,  40  L.R.A.  185,  39  Atl.  346,  holding  that  payments  made  under  mistake  of 
law  can  be  recovered  by  where  induced  by  fraud;  Tribou  v.  Tribou,  96  Me.  305, 
o2  Atl.  795,  holding  that  equitable  relief  will  be  granted  when  ignorance  con- 
cerning legal  rights  is  induced,  procurred  or  aided  by  inequitable  conduct  of 
other  party:  West  v.  West,  9  Tex.  Civ.  App.  475,  29  S.  W.  242.  holding  that  un- 
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due  influence  entitles  to  equitable  relief  against  mistake  of  taw  though  there 
be  no  actual  fraud;  Schuttler  v.  Brandfass,  41  W.  Va.  201,  23  S.  E.  808,  hold- 
ing mere  mistake  of  law  not  alone  ground  for  relief  against  conveyance  or  other 
act. 

Cited  in  reference  notes  in  100  A.  D.  187,  on  relief  against  mistake  of  law; 
98  A.  D.  639;  28  A.  S.  R.  554, — on  mistake  of  law  as  ground  for  equitable  re- 
lief; 96  A.  D.  299,  on  right  to  relief  on  groimd  of  mistake  of  law;  81  A.  D.  569^ 
as  to  when  relief  will  be  granted  from  mistake  of  law;  12  A.  S.  R.  130,  on  mis- 
take of  law  as  ground  for  annulling  contract. 

Cited  in  notes  in  5  L.R.A.  164,  on  relief  in  equity  from  mistake  of  law;  31 
A.  S.  R.  461,  as  to  when  mistake  of  law  will  be  relieved  against;  55  A.  S.  R.  502^ 
on  ignorance  or  mistake  of  law  as  ground  for  relief;  5  L.R.A.  155,  on  exception 
to  rule  that  equity  will  not  relieve  against  mistake  of  law. 

—  Mistake  of  fact. 

Cited  in  Cobb  v.  Dyer,  69  Me.  494,  holding  that  cancellation  of  mortgage  made 
in  ignorance  of  deed  ^'subject  to  mortgage,"  may  be  annulled  against  grantee. 

Cited  in  reference  note  in  100  A.  D.  122,  on  recovery  of  money  paid  imder 
mistake  of  fact. 

Cited   in  notes   in   55   A.   S.   R.   507,   on    ignorance   of   one's   rights,   as   to 
compromise,  release,  and  discharge  as  ground  of  relief;   15  L.R.A.(N.S.)    1043, 
on  rescission  by  vendee  because  of  mistake  as  to  extent  of  grantor's  title  to 
land. 
Compromise  of  litigation. 

Cite«1  in  note  in  13  L.R.A.  602,  on  compromise  of  litigation. 

SI  AM.  DEC.  562,  BARNES  ▼.  UNION  MUT.  F.  INS.  CO.  61  ME.  110. 
Alienation  aTolding  policy. 

Cited  in  reference  notes  in  50  A.  S.  R.  837,  on  effect  Of  change  of  title  on  in- 
surance; 2  A.  S.  R.  696,  on  effect  of  alienation  or  change  in  title  on  insurance 
policy;  85  A.  D.  563,  on  effect  of  alienation  or  change  in  title  to  avoid  insurance 
policy;  91  A.  D.  234,  on  insurance  policy  as  affected  by  material  change  in  title 
of  insured  property  otherwise  than  by  alienation;  42  A.  S.  R.  530,  on  partition 
as  change  of  title  within  insurance  policy. 

Cited  in  notes  in  59  A.  D.  308,  on  effect  of  clause  restricting  any  sale,  trans- 
fer, change  of  title,  or  possession  of  insured  property;  28  A.  D.  158,  on  transfer 
by  one  partner  to  copartner  as  alienation  avoiding  policy. 

Invalidity  of  part  as  voiding  entire  policy. 

Cited  in  Fries-Breslin  Co.  v.  Star  F.  Ins.  Co.  83  C.  C.  A.  147,  154  Fed.  35,  hold- 
ing entire  policy,  covering  realty  and  personalty,  voided  by  undisclosed  encum- 
brances upon  personalty;  Dolloff  v.  German- American  Ins.  Co.  82  Me.  266,  19 
Atl.  396,  holding  that  breach  of  condition  as  to  false  swearing  voids  entire  policy 
though  false  swearing  affected  only  one  item  separately  valued;  American  Ins. 
Co.  v.  Bamett,  73  Mo.  364,  39  A.  R.  517,  holding  that  breach  of  warranty  as  to 
title  to  building  voids  whole  policy,  where  consideration  entire,  though  building* 
separately  valued;  Allison  v.  Phoenix  Ins.  Co.  3  Dill.  480,  Fed.  Cas.  No.  252, 
on  right  to  void  entire  policy  when  forfeited  as  to  one  item  separately  valued; 
Baldwiil  V.  Hartford  F.  Ins.  Co.  60  X.  H.  422,  49  A.  R.  324,  on  question  whether 
alienation  of  one  building  separately  valued  avoids  policy  as  to  property  not 
alienated. 

Cited  in  reference  notes  in  94  A.  D.  60.  on  entirety  of  policy  of  insurance; 
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00  A.  D.  395,  as  to  partial  validity  of  policy  of  insurance  on  buildings  and  furni- 
ture; 97  A.  D.  329,  as  to  whether  insurance  policy  void  as  to  part  of  property  in- 
sured is  void  in  toto. 

Cited  in  notes  in  19  L.R.A.  214,  as  to  severability  of  insurance  in  same  policy; 
74  A.  D.  499,  as  to  whether  insurance  policy  void  as  to  part  of  property  is  void 
in  toto;  38  A.  R.  230,  on  severability  of  insurance  contract  where  part  is  void 
for  misrepresentation;  28  A.  D.  156,  on  sale  of  part  of  property  as  alienation  de- 
feating claim  for  insurance  on  remainder. 

Disapproved  in  Trabue  v.  Dwelling  House  Ins.  Co.  121  Mo.  76,  42  A.  S.  R. 
523,  23  L.R.A.  719,  25  S.  W.  848  (reversing  49  Mo.  App.  331),  holding  policy  in- 
suring building  and  contents  separately  not  avoided  in  toto  by  forfeiture  of  in- 
surance on  building;  Coleman  v.  New  Orleans  Ins.  Co.  49  Ohio  St.  310,  34  A. 
S.  R.  565,  16  L.R.A.  174,  31  N.  E.  279,  holding  policy  apportioned  to  building  and 
contents  not  void  in  toto  by  breach  of  condition  as  to  title  to  land;  Quarrier  v. 
Peabody  Ins.  Co.  10  W.  Va.  507,  27  A.  R.  582,  holding  sale  of  portion  of  prop- 
erty separately  valued  does  not  void  entire  policy. 

Apporttonment  of  Insurance  to  separate  Items  as  afTectln^  entirety  of 
contract. 

Cited  in  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  A.  S.  R.  216,  62  L.R,A. 
70,  36  S.  E.  821,  holding  policy  entire  and  indiversible,  where  premium  in  gross, 
though  insurance  apportioned  to  different  items;  Havens  y.  Home  Ins.  Co.  Ill 
Ind.  90,  60  A.  R.  689,  12  N.  E.  137,  holding  policy  covering  building  and  furniture 
entire,  when  contract  and  risk  indivisible,  though  insurance  apportioned  to  each 
item;  Plath  v.  Minnesota  Farmers'  Mut.  F.  Ins.  Asso.  23  Minn.  479,  23  A.  R. 
697,  holding  insurance  entirety,  though  apportioned  upon  several  distinct  items, 
where  consideration  single  and  entire;  McGowan  v.  Peoples'  Mut.  F.  Ins.  Co.  54 
Vt.  211,  41  A.  R.  843,  holding  insurance  entirety  and  indivisible,  though  divided 
into  specific  items,  where  premium  single. 

Disapproved  in  Merrill  v.  Agricultural  Ins.  Co.  73  N.  Y.  452,  29  A.  R.  184,  hold- 
ing contract  of  insurance  upon  several  distinct  separate  items,  separately  valued, 
severable,  though  premium  in  gross. 

81  AM.  DEC.   664,  FREEMAN  t.  CURTIS,   51  MB.    140. 
Right  to  relief  from  mistake  or  fraud. 

Cited  in  Swedesboro  Loan  &  Bidg.  Asso.  v.  Gans,  65  N.  J.  Eq.  132,  55  Atl.  82, 
holding  that  cancellation  of  mortgage  should  as  against  mortgagor  be  annulled 
where  made  through  mistake  and  without  consideration;  Cobb  v.  Dyer,  69  Me. 
49^,  holding  that  equity  will,  against  grantee  of  deed  "subject  to  mortgage"  an- 
nul cancellation  of  mortgage  made  in  ignorance  of  deed. 

Cited  in  reference  notes  in  92  A.  D.  444,  on  equitable  relief  in  case  of  mistake; 
98  A.  D.  539,  on  equitable  relief  against  mistake  of  fact. 

Cited  in  notes  in  22  E.  R.  C.  904,  on  rescission  of  written  contract  for  mutual 
mistake:  15  L.R.A.(X.S.)  1040,  on  rescission  by  vendor  because  of  mistake  as  to 
extent  of  grantor's  title  to  land. 

-—  Mistake  of  law. 

Cited  in  Hamblin  v.  Bishop,  41  Fed.  74,  holding  that  equity  will  not  decree 
reconveyance  where  conveyance  made  under  mistake  of  law;  Jordan  v.  Stevens, 
51  Me.  78,  81  A.  D.  556.  holding  that  equity  will  relieve  where  one  in  ignorance 
of  lejral  rights  is  unduly  influenced  and  misled  by  another  to  do  act;  Marcotte 
v.  Allen,  91  Me.  74,  40  L.R.A.  185,  39  Atl.  346,  holding  that  pa3rment  made  in 
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ignorance  of  law,  induced  by  fraud  or  imposition,  may  be  recovered  back;  Barry 
V.  American  Cent.  Ins.  Co.  132  N.  Y.  49,  28  A.  S.  R.  548,  30  N.  E.  254,  holding 
that  compromise  insurance  claim,  made  through  mistake  of  legal  rights  inten- 
tionally induced  by  false  representations,  will  be  set  aside. 

Cited  in  reference  notes  in  81  A.  D.  562;  100  A.  D.  187, — on  relief  against  mis- 
take of  law;  23  A.  D.  164;  96  A.  D.  221;  98  A.  D.  639,— on  equitable  relief  against 
mistake  of  law;  96  A.  D.  299,  on  right  to  relief  on  ground  of  mistake  of  law 
43  A.  S.  R  614,  on  right  to  relief  where  mistake  is  both  of  law  and  of  fact; 
12  A.  S.  R.  130,  on  mistake  of  law  as  ground  for  annulling  contract. 

Cited  in  notes  in  10  A.  D.  324,  327;  66  A.  S.  R.  617,— on  mistake  of  law  and 
fact  as  ground  for  equitable  relief;  6  L.R.A.  156,  on  exception  to  rule  that  equity 
will  not  relieve  against  mistake  of  law. 

—  Mistake  coupled  with   fraud. 

Cited  in  Order  of  United  Commercial  Travelers  v.  McAdam,  61  C.  C.  A.  22, 
126  Fed.  358,  holding  that  beneficiaries  releasie  of  insurance  company  from  lia- 
bility signed  through  ignorance  of  facts,  and  upon  fraudulent  representations  of 
non-liability  will  be  set  aside;  Monn4  v.  Ayer,  20  Jones  &  S.  139,  holding  that 
mutual  mistake  or  mistake  on  one  side  and  fraud  on  other  entitles  relief. 

81  AM.  DSC.  669,  GERRISH  v.  BROWN,   61  ME.   266. 

Floatable  stream  as  public  highway. 

Cited  in  Thunder  Bay  River  Boom  Co.  v.  Speechly,  31  Mich.  336,  18  A.  R. 
184,  to  point  that  stream  which  in  its  natural  state  is  capable  of  being  used  for 
floating  logs,  is  public  highway;  Haines  v.  Hall,  17  Or.  166,  3  L.R.A.  609,  20 
Pac.  831  (dissenting  opinion),  on  right  to  hold  non-navigable  stream  floatable 
at  certain  seasons  of  year  by  artificial  means. 

Cited  in  reference  note  in  13  A.  S.  R.  336,  on  right  to  float  logs  on  streams. 

Cited  in  note  in  41  L.R.A.  377,  on  floatable  streams  as  public  highways. 

What  waters  are  navigable. 

Cited  in  notes  in  41  L.  ed.  U.  S.  997,  on  navigable  waters  and  right  therein; 
42  L.R.A.  316,  on  what  waters  are  navigable ;  7  L.R.A.  673,  on  what  are  navigable 
rivers;  13  L.R.A.  827,  on  what  constitutes  navigable  stream;  42  L.R.A.  325, 
on  holding  waters  navigable  or  non-navigable  on  the  facts;  3  L.R.A.  610,  on 
what  are  private  streams. 

Rights    In    streams    generally. 

Cited  in  reference  notes  in  57  A.  S.  R.  693,  on  remedies  to  vindicate  right 
to  use  of  navigable  waters;  92  A.  D.  564,  on  use  as  public  highway  of  stream 
in  its  nature  capable  of  floating  logs,  etc.,  although  non-navigable;  95  A.  D. 
653,  on  rights  of  public  over  streams  having  valuable  capacity  for  floatage. 

Cited  in  notes  in  47  A.  S.  R.  840,  on  public  rights  in  floatable  stream;  81 
A.  D.  587,  on  navigator's  right  to  land  or  deposit  goods  on  private  property. 

—  Right  to  obstruct. 

Cited  in  notes  in  39  L.R.A.  491,  on  right  to  construct  log  booms;  30  A.  S. 
R.  552,  on  debris  question;  30  A.  S.  R.  556,  on  acquiring  right  by  custom  t(* 
deptisit  debris  in  stream;  44  L.  ed.  U.  S.  438,  on  obstruction  of  navigable  stream 
by  log  booms:  59  L.R.A.  54,  on  injury  by  individual  to  rights  of  navigation  by 
attempted  navigation. 

What  are  nuisances. 

Cited  in  reference  note  in  81  A.  D.  588,  591.  as  to  what  constitutes  a  nuisance. 
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—  Obstruction  of  navigable  streams. 

Cited  in  People  v.  Gold  Run  Ditch  &  Min.  Co.  66  Cal.  138,  56  A.  R.  80,  4 
Pac.  1152,  holding  that  acts  which  discharge  d^ris  into  navigable  stream  so  as 
to  impede  navigation  and  injure  adjacent,  lands,  constitute  public  nuisance; 
Davis  V.  Winslow,  51  Me.  264,  81  A.  D.  573,  holding  temporary  obstruction  of 
navigable  stream,  necessary  to  reasonable  use  thereof,  not  public  nuisance; 
Franklin  Wharf  Co.  v.  Portland,  67  Me.  46,  24  A.  R.  I,  holding  deposiU  from 
city  sewer  which  obstruct  navigation  constitute  public  nuisance;  Smart  v. 
Aroostook  Lumber  Co.  103  Me.  37,  14  L.R.A.(N.S.)  1083,  68  AtL  527,  holding 
that  obstruction  of  navigable  stream,  unreasonable  in  extent  or  duration  is 
nuisance;  Washburn  v.  Oilman,  64  Me.  163,  18  A.  R.  246,  upholding  right  of 
one  suffering  special  damage  from  the  drifting  on  his  land,  during  freshet,  of 
refuse  cast  out  from  mill,  to  maintain  action  for  the  injury  sustained. 

Cited  in  note  in  39  L.R.A.  681,  on  mimicipal  power  over  water  and  water 
courses  as  nuisances. 

—  Obstruction  of  public  way  on  land. 

Cited  in  Schott  v.  State,  7  Tex.  App.  616;  Corthell  v.  Holmes,  88  Me.  376,  34 
Atl.  173, — holding  that  obstruction  of  public  way  is  public  nuisance. 

Cited  in  notes  in  39  L.R.A.  667,  on  municipal  power  over  buildings  and  fences 
as  nuisances  affecting  highways;  39  L.R.A.  654,  on  municipal  power  over  nui- 
sances consisting  of  obstructions  of  and  encroachments  on  street;  39  L.R.A.  653, 
on  municipal  power  over  nuisances  affecting  highways  and  waters  in  regard  to 
removal  of  garbage,  etc. 

CItII  action  for  public  nuisance. 

Cited  in  Peck  v.  Michigan  City,  149  Ind.  670,  49  N.  E.  800,  holding  city  liable 
in  damages  where  sewer  deposits  prevent  or  materially  interfere  with  lawful 
use  of  docks;  Davis  v.  Munro,  66  Mich.  485,  33  N.  W.  408,  holding  that  one  in- 
jured by  obstruction  to  stream  cannot  complain  where  his  own  unlawful  acts 
contributed  to  injury;  Roseburg  v.  Abraham,  8  Or.  509,  holding  that  to  entitle 
action  there  must  be  some  special  damage  beyond  that  occasioned  to  public 
generally. 

Cited  in  reference  note  in  81  A.  D.  591,  on  right  of  party  specially  damages 
by  public  nuisance  to  civil  action  for  damages. 

Cited  in  note  in  57  A.  S.  R.  698,  on  private  action  for  damages  for  obstruc- 
tion of  navigable  waters. 

81  AM.  DEC.  578,  DAVIS  t.  WINSIjOW,  51  ME.  264. 
Floatable  stream  as  public  highway. 

Cited  in  Thunder  Bay  River  Boom  Co.  v.  Speechly,  31  Mich.  336.  18  A.  R. 
184,  to  point  that  stream  which  in  its  natural  state  can  be  used  for  floating 
logs  is  public  highway. 

Cited  in  reference  notes  in  78  A.  S.  R.  539,  on  navigable  streams  as  public 
highways;  81  A.  D.  573,  on  right  of  public  and  individuals  to  use  water  courses 
as  highways;   95  A.  D.  653,  on  rights  of  public  over  streams  having  valuable 
capacity  for  floatage. 
What  constitutes  floatable  stream. 

Cited  in  Burke  County  v.  Catawba  Lumber  Co.  116  N.  C.  731,  47  A.  S.  R. 
829,  21  S.  E.  941,  holding  stream  floatable,  which  eight  or  ten  times  a  year,  at 
irregular  intervals,  rose  suflicicnt  to  pass  logs  without  artificial  assistance. 

Cited  in  note  in  41  L.R.A.  376,  on  what  streams  are  floatable. 
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What  constitutes  luiTlsable  stream. 

Cited  in  Minnesota  Canal  k  Power  Co.  v.  Koochiching  Co.  97  Minn.  429,  6 
L.R.A.(N.S.)  638,  107  N.  W.  406,  7  A.  A  R  Ann.  Cas.  1182,  holding  that  stream 
navigable  at  certain  seasons  of  year  is  navigable  stream. 

Cited  in  reference  note  in  84  A.  D.  540,  on  rule  that  riven  navigable  in  fact 
are  navigable  at  law. 

Cited  in  notes  in  3  L.R.A.  406,  on  definition  of  navigable  stream;  13  L.R.A. 
827,  on  what  constitutes  navigable  stream;  3  L.R,A.  610,  on  what  are  private 
streams. 

Right  to  use  of  stream. 

Cited  in  Smart  v.  Aroostook  Lumber  Co.  103  Me.  37,  14  L.R.A.(N.S.)  1083, 
68  Atl.  627,  holding  that  same  rule  prevails  in  limiting  extent  of  right  over 
waters  as  over  land. 

Cited  in  reference  notes  in  47  A.  S.  R.  841,  on  public  rights  in  floatable  stream ; 
47  A.  S.  R.  840,  on  rights  of  public  in  navigable  water  courses;  25  A.  S.  R. 
862,  on  public's  right  to  use  stream  navigable  in  fact;  6  A.  S.  R.  621,  on  public's 
right  to  use  navigable  stream  as  highway;  92  A.  D.  564,  on  use  as  public  high- 
way of  stream  in  its  nature  capable  of  floating  logs,  etc.,  although  non-navigable; 
84  A.  D.  640,  on  riparian  owner's  right  to  use  and  detain  water;  86  A.  D.  414; 
m  A.  D.  565:  3  A.  S.  R.  797,— on  rights  of  riparian  owners  to  use  of  water  in 
stream;  100  A.  D.  161,  on  easement  of  navigation  as  affecting  rights  of  riparian 
proprietor  on  breakwater  stream. 

Cited  in  notes  in  9  L.R.A.  810,  on  riparian  right  to  use  of  waters  of  stream; 
3  L.R.A.  406,  on  public's  easement  in,  and  right  to  use  of,  navigable  stream; 
79  A.  D.  643,  on  right  of  public  to  reasonable  use  of  navigable  stream  as  publio 
highway. 

What  constitutes  reasonable  vse  of  stream. 

Cited  in  Phillips  v.  Sherman,  64  Me.  171,  holding  that  mill  owner  cannot 
unnecessarily  and  unreasonably  detain  water  from  those  having  subsequent  right 
to  its  use;  Franklin  Wharf  Co.  v.  Portland,  67  Me.  46,  24  A.  R.  1,  holding  that 
city  may  not  deposit  refuse  into  stream  so  as  to  obstruct  navigation  or  injure 
wharf  owners;  Auburn  v.  Union  Water  Power  Co.  90  Me.  676,  38  L.R.A  188, 
38  Atl.  561,  holding  diversion  of  water  from  great  ponds  for  domestic  purposes 
by  public  not  unreasonable  use;  Red  River  Roller  Mills  v.  Wright,  30  Minn.  249, 
44  A.  R.  194,  15  N.  W.  167,  holding  that  casting  sawdust  into  stream  is  im- 
proper use;  Gwaltney  v.  Scottish  Carolina  Timber  &  Land  Co.  Ill  N.  C.  647,  16 
S.  E.  692  (dissenting  opinion),  on  right  to  hold  that  in  floatable  streams  right 
to  float  logs  should  be  exercised  with  reference  to  rights  of  riparian  proprietors; 
Cox  V.  Howell,  108  Tenn.  130,  58  L.R.A.  487,  66  S.  W.  868,  to  point  that  with- 
drawal of  water  for  manufacturing  purposes  to  injury  of  mill  owner  is  not 
reasonable  use. 

Cited  in  reference  notes  in  3  A.  S.  R.  797,  on  what  constitutes  reasonable  use 
by  riparian  proprietor;  84  A.  D.  110,  on  what  is  reasonable  use  of  water  of 
stream  as  question  of  fact;  92  A.  D.  564,  on  what  is  reasonable  use  of  stream 
by  public;  13  A.  S.  R.  336,  on  right  to  float  logs  on  streams;  40  A.  S.  R.  440, 
on  right  to  float  logs  on  public  water  courses;  84  A.  D.  548,  on  right  to  moor 
vessel  on  banks  of  water  course:  24  A.  S.  R.  827,  on  right  to  land  or  deposit 
goods  on  private  property  adjoining  water  course. 

Cited  in  notes  in  85  A.  S.  R.  714,  on  right  to  diminish  or  impede  flow  of 
stream  by   dam;    39   L.R.A.   491.   on    right   to  construct   log  booms;    13   L.R.A. 
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827,  on  right  to  float  logs  in  navigable  streama;  3  L.R.A.  407,  on  rule  that  moor- 
ing rafts  and  logs  in  stream  is  not  nuisance. 
Right  of  public  to  easement  In  highway. 

Cited  in  reference  note  in  85  A.  D.  650,  on  right  of  all  persons  to  enjoin  ease- 
ment of  highway. 

Liability  for  wrongful  act. 

Cited  in  reference  note  in  27  A.  S.  R.  285,  on  liability  for  wrongful  act. 

—  For  obstructing  navigable  stream. 

Cited  in  Harold  v.  Jones,  86  Ala.  274,  3  L.R.A.  406,  6  So.  438,  holding  owner 
of  lawfully  placed  boom  in  navigable  stream  not  liable  for  obstruction  caused 
by  jam  not  formed  by  his  negligence;  L4incey  v.  Clifford,  64  Me.  487,  92  A.  D. 
561,  holding  one  building  dam  with  sluiceway  on  floatable  stream  not  liable  for 
obstructing  same;  Mitchell  v.  Lea  Lumber  Co.  43  Wash.  195,  9  L.R.A.  (N.S.) 
900,  86  Pac.  405,  10  A.  k  E.  Ann.  Cas.  231,  holding  one  negligent  permitting 
jam  to  remain  and  become  increased  by  other  timber,  liable  for  injuries  to  ad- 
joining premises;  Weise  v.  Smith,  3  Or.  445,  8  A.  R.  621,  on  right  to  obstruct 
stream  by  booms;  Gaston  v.  Mace,  33  W.  Va.  14,  25  A.  S.  R.  848,  5  L.R.A.  392, 
10  S.  E.  60,  to  point  that  one  temporarily  obstructing  stream  in  reasonable  use 
of  business  is  not  liable. 

Cited  in  notes  in  64  L.R.A.  977,  on  liability  for  injuries  caused  b^  attempted 
exercise  of  rights  of  navigation;  57  A.  S.  R.  693,  on  remedy  by  indictment  or 
information  for  obstruction  of  navigable  waters. 

Wlmt  constitutes  a  nuisance. 

Cited  in  reference  note  in  81  A.  D.  572,  591,  as  to  what  constitutes  a  nuisance. 

—  Obstruction  of  stream  or  highway  as. 

Cited  in  Lynn  v.  Hooper,  93  Me.  46,  47  L.R.A.  752,  44  AtL  127,  holding  placing 
of  hay  cap  in  public  highway,  a  nuisance. 

Cited  in  reference  notes  in  84  A.  D.  540,  on  bridge  or  obstruction  in  navigable 
stream  as  nuisance;  84  A.  D.  540,  on  state's  power  to  authorize  bridges  over 
water  courses;  84  A.  D.  540,  on  state's  right  to  effect  or  authorize  obstruction 
of  natural  stream ;  33  A.  S.  R  833,  on  obstructions  in  highway  as  nuisance. 

Right  to  damages  for  obstruction  of  public  street. 

Cited   in  Simon   v.   Atlanta,   67   Ga.   618,   44   A.  R.   739,  holding  temporary 
obstruction  of  passage  by  stretching  ropes  across  street  during  parade  of  fire 
department,  not  ground  for  damages  against  city. 
What  constitutes  negligence. 

Cited  in  reference  notes  in  90  A.  D.  751;  93  A.  D.  713,— on  what  constitutes 
negligence;  12  A.  S.  R.  701,  as  to  definition  of  negligence;  96  A.  D.  124,  on 
definition  of  actionable  negligence;  90  A.  D.  54,  on  impossibility  of  laying  down 
absolute  rule  as  to  what  constitutes  negligence;  87  A.  D.  682,  as  to  what  con- 
stitutes reasonable  care;  39  A.  S.  R.  484,  on  degree  of  care  required;  86  A.  D. 
587,  on  effect  of  circumstances  upon  what  is  reasonable  or  due  care. 

—  Statutory  blowing  of  whistle  as. 

Cited  in  St  Louis  I.  M.  &  S.  R.  Co.  v.  Lewis,  60  Ark.  409,  30  S.  W.  765, 
holding  that  continuous  blowing  off  of  steam  after  engine  comes  into  plain  view 
of  freightencd  and  running  team  constitutes  negligence. 

—  Private  action  for  public  nuisance. 

CitPd  in  reference  note  in  81  A.  D.  591,  on  right  of  party  specially  damaged 
by  public  nuisance  to  civil  action  for  damages. 
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SI  AM.  DEC.  588,  NORCROSS  ▼.  THOMS,  51  ME,  508. 
What  constitutes  a  nuisance. 

Cited  in  Barnes  v.  Hathorn,  64  Me.  124,  holding  that  tomb  erected  on  one's 
own  land  ma\7  become  nuisance  from  locality  and  other  extraneous  facts;  Lynn 
V.  Hooper,  93  Me.  46,  47  L.R.A.  762,  44  Atl.  127,  holding  that  placing  of  hay 
cap  in  public  highway  is  nuisance;  Doellner  v.  Tynan,  38  How.  Pr.  176,  holding 
blacksmithing  carried  on,  on  general  business  street  not  nuisance,  merely  be- 
cause one  or  two  continue  residence  thereon;  Brightman  v.  Bristol,  66  Me. 
426,  20. A.  R.  711,  to  point  that  business  of  itself  lawful  may  become  nuisance 
because  of  unrHiitable  location. 

Cited  in  reference  notes  in  81  A.  D.  572;  87  A.  D.  199, — as  to  what  constitutes 
nuisance;  1  A.  S.  R.  64,  on  what  constitutes  nuisance  and  right  to  enjoin  same; 
89  A.  D.  620;  7  A.  S.  R.  473;  23  A.  S.  R.  683, — on  carrying  on  lawful  business 
80  as  to  become  a  nuisance';  90  A.  D.  187,  on  business  of  blacksmith  as  a  nui- 
sance; 34  A.  S.  R.  713,  on  pollution  of  soil  by  escaping  oil  as  a  nuisance. 

Cited  in  notes  in  107  A.  S.  R.  199,  on  general  nature  of  nuisance  and  public 
nuisance;  124  A.  S.  R.  696,  on  classification  of  various  kinds  of  nuisances;  124 
A.  8.  R.  691,  593,  on  definition  and  classification  of  public  nuisances;  107  A. 
S.  R.  231,  on  ringing  of  bells,  maintenance  of  roller-skating  rinks,  merry-go- 
rounds,  blacksmith  shops,  and  the  like  as  public  nuisances;  6  L.  R.  A.  721,  on 
place  for  sale  of  intoxicating  liquors  as  nuisance. 
Right  of  action  for  injuries  from  public  nuisance. 

Cited  in  Smart  v.  Aroostook  Lumber  Co.  103  Me.  37,  14  L.R.A.(N.S.)  1083,  68 
Atl.  527,  holding  that  one  suflFering  particular  damages  from  another's  unrea- 
sonable obstruction  of  navigable  stream  has  action;  Boston  Beef  Packing  Co.  v. 
Stevens,  20  Blatchf.  443,  12  Fed.  279,  to  point  that  one  who  permits  maintenance 
of  nuisance  on  his  property,  is  liable  for  injuries  to  property  or  rights  of 
others. 

Cited  in  reference  notes  in  90  A.  D.  188,  on  private  action  for  public  nuisance; 
86  A.  D.  258,  on  right  of  action  of  individual  for  public  nuisance. 

Cited  in  note  in  1  E.  R.  C.  598,  on  right  of  action  by  individual  against  per- 
son causing  public  nuisance. 

Liability  for  maintaining  nuisance. 

Cited  in  reference  note  in  89  A.  D.  722,  on  liability  of  party  maintaining 
nuisance. 

Right  of  property  owner  to  enjoin  vacation  of  street. 

Cited  in  Texarkana  v.  Leach,  66  Ark.  40,  74  A.  S.  R.  67,  48  S.  W.  807,  hold- 
ing that  adjacent  landowner,  injured  thereby,  may  enjoin  vacation  of  public 
street,  though  others  injured  in  same  way. 

Liability  of  landlord  for  negligent  injuries. 

Cited  in  Kneeland  v.  Beare,  11  N.  D.  233,  91  N.  W.  56,  holding  landlord  liable 
to  tenants  for  injuries  resulting  from  negligent  failure  to  care  for  portion  of 
building  under  his  exclusive  control;  Toole  v.  Beckett,  67  Me.  544,  24  A.  R.  64, 
holding  landlord  who  retains  exclusive  control  of  upper  stones  of  building  liable 
to  store  tenant  for  injuries  from  leaking  roof. 

Distinguished  in  Krueger  v.  Ferrant,  29  Minn.  385,  43  A.  R.  221,  13  X.  W. 
163s  holding  landlord  not  liable  for  failure  to  repair  building,  where  there  is 
no  express  agreement  to  repair;  Kuhn  v.  Sol.  Heavenrich  Co.  115,  Wis.  447, 
90  L.R.A.  585,  91  N.  W.  094,  holding  that  tenant  cannot  upon  implied  contract 
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to  repair  counturclaim  as^inst  rent,  damages  resulting  from  landlord's  negligent 
failure  to  make  repairs. 

81   AM.   D£C.    591,   STINSON  ▼.   ROSS,    51   ME.    55«. 
Setting  aside  of  Judgment,  as  alTectlng  execution  purchaser. 

Cited  in  Gowen  v.  Conlon,  51  Minn.  218,  53  N.  W.  365,  holding  that  setting 
aside  of  jutlgment,  for  grounds  not  affecting  its  original  validity,  does  not  affect 
innocent  execution  purchase  thereunder. 

Cited  in  notes  in  28  A.  D.  371,  on  restitution  of  property  from  third  parties 
on  reversal  of  judgment;  21  L.R.A.  54,  on  protection  by  stranger  at  execution 
or  judicial  sale  on  reversal  of  decree;  96  A.  S.  R.  136,  on  restitution  after  re- 
versal of  judgment  where  property  has  been  transferred  under  it  to  stranger. 

Right  to  vacate  Una!  decree,  for  fraud. 

Cited  in  St.  Paul  Gaslight  Co.  v.  Kenny,  97  Minn.  150,  106  N.  W.  344,  hold- 
ing that  final  decree  setting  aside  realty  to  heirs  cannot  be  vacated  for  fraud 
as  against  innocent  good  faith  purchaser  from  lien. 
Sufflclency  of  sheriff's  deed. 

Cited  in  Hill  v.  Reynolds,  93  Me.  25,  74  A.  S.  R.  329,  44  Atl.  135,  holding 
sheriff's  deed  not  invalid  because  it  fails  to  disclose  date  of  sale,  amount  of 
Judgment  nor  name  of  court  issuing  execution. 

81  AM.  DEC.   698,  PATTBN  v.  WIGGIN,   61  ME.   694. 

Liability  of  physician  for  malpractice. 

Cited  in  Jackson  v.  Bumham,  20  Colo.  532,  39  Pac.  577  (reversing  1  Colo.  App. 
237),  holding  physician  liable  for  injurious  treatment,  however  skilled,  if  he 
departs  from  approved  methods  in  general  use;  Ramsdell  v.  Grady,  97  Me.  310, 
54  Atl.  763,  holding  that  physician  who  fa'ils  to  exercise  reasonable  care  and 
diligence  is  liable  for  malpractice;  Pike  v.  Honsinger,  155  N.  Y.  201,  63  A.  S.  R. 
655,  49  N.  E.  760,  holding  physician  who  does  what  he  thinks  best  after  careful 
examination,  not  liable  for  mere  error  in  judgment;  Kuhn  v.  Brownfield,  34  W. 
Va.  252,  11  L.R.A.  700,  12  8.  E.  519,  holding  physician,  employed  without  ex- 
press contract  as  to  treatment,  liable  for  unskillful,  n^ligent  and  improper  treat- 
ment; Allen  V.  Voje,  114  Wis.  1,  89  N.  W.  924,  holding  that  departure  from 
approved  methods  in  general  use  if  injurious,  renders  physician  liable,  however 
good  his  intentions ;  Almond  v.  Nugent,  34  Iowa,  300,  11  A.  R.  147,  to  point  that 
physician  should  not  be  held  liable,  if  in  faithful  and  honest  exercise  of  ordi- 
nary skill,  he  mistakes  remedy. 

Cited  in  notes  in  48  A.  D.  481-483.  on  civil  liability  of  physicians  and  sur- 
geons for  negligence;  11  L.R.A.  701,  on  liability  of  physician  for  negligent  treat- 
ment or  want  of  skill;  59  A.  D.  397,  on  liability  of  physician  for  lack  of  suc- 
cess of  his  treatment. 

Degree  of  care  and  skill  required  of  physician. 

Cited  in  Smothers  v.  Hanks,  34  Iowa,  286,  11  A.  R.  141,  29  Phila.  Leg.  Int.  262, 
holding  that  law  requires  use  of  ordinary  skill  and  dili^nce  only,  average  of 
that  possessed  by  profession  as  body;  Dashiell  v.  Griffith,  84  Md.  363,  35  Atl. 
1094,  holding  physician  bound  to  exeriese  such  degree  of  care  and  skill  as  is  or- 
dinarily exercised  by  other  physicians;  McCracken  v.  Smathers,  122  N,  C.  799, 
29  S.  E.  354,  holding  that  physician  must  possess  and  exercise  that  degree  of 
skill  ordinarily  possessed  by  profession  as  then  existent. 


Digitized  by  VjOOQIC 


433  NOTES  ON  AMERICAN  DECISIONS.  [588-597 

Cited  in  reference  notes  in  63  A.  S.  R.  662,  on  care  and  skill  required  of 
physicians  and  surgeons;  38  A.  S.  R.  375,  on  skill  required  of  physicians  belonging 
to  d liferent  schools. 

Cited  in  notes  in  1  L.R,A.  720,  as  to  professional  care  in  practice  of  physician; 
37  L.R.A.  835,  on  what  are  proper  care  and  skill  of  physician  or  surgeon;  11  A. 
R.  146,  on  degree  of  care  and  skill  required  of  physician  and  surgeon;  37  L.R.A. 
831,  on  degree  of  care  which  a  physician  or  surgeon  must  exercise  in  regard  to 
what  he  undertakes  to  do;  2  L.R.A.  588,  on  care  and  skill  required  of  physicians 
and  surgeons  in  treatment  of  patient;  37  L.R.A.  836,  837,  on  duty  of  physician 
or  surgeon  to  follow  established  practice;  93  A.  8.  R.  661,  on  degree  of  skill 
and  care  required  of  physicians  and  surgeons  as  determined  by  school  of  medi- 
cine and  established  mode  of  treatment;  59  A.  D.  396,  397,  on  implied  warranty 
of  reasonable  skill  and  knowledge  by  one  offering  services  as  physician  or  sur- 
geon. 

Malpractice  as  affectinflf  physician's  recovery  for  services. 

Cited  in  Whitesell  v.  Hill,  101  Iowa,  629,  37  L.R.A.  830,  70  N.  W.  750,  holding 
that  physician  guilty  of  malpractice  can  recover  for  value  of  services,  less 
amount  of  damages  caused;  Vandenberg  v.  Slagh,  150  Mich.  225,  114  N.  W.  72, 
iiolding  that  malpractice  may  be  proven  under  proper  pleadings-  to  defeat  physi- 
cians claim  for  services. 
Test  of  treatment  in  action  for  malpractice. 

Cited  in  Force  v.  Gregory,  63  Conn.  167,  38  A.  S.  R.  371,  22  L.R.A.  343,  27 
Atl.  116;  Grainger  v.  Still,  187  Mo.  197,  70  L.R.A.  49,  85  S.  W.  1114;  Spead  v. 
Tomlinson,  73  N.  H.  46,  68  L.RA.  432,  59  Atl.  376;  Martin  v.  Courtney,  75  Minn. 
255,  77  N.  VV.  813, — holding  physician  entitled  to  have  his  treatment  of  patient 
tested  by  rules  and  practice  of  his  school  of  medicine. 

81  AM.  DEC.  597,  CENTRAIj  BANK  v.  COPEIiAND,   18  3ID.  305. 
Effect  of  existing  equities  against  assignee  of  cliose  in  action. 

Cited  in  Timms  v.  Shannon,  19  Md.  296,  81  A.  D.  632,  holding  that  assignee 
of  chose  in  action,  not  negotiable,  takes  it  subject  to  existing  equities;  Marshall 
v.  Cooper,  43  Md.  46,  holding  assignee  of  judgment  subject  to  same  equitable 
rights  which  existed  against  judgment  debtor;  Economy  Sav.  Bank  v.  Gordon, 
90  Md.  486,  48  L.R.A.  63,  45  Atl.  176,  on  right  to  subject  assignee  of  mortgage 
to  equities  existing  against  mortgagor. 

Cited  in  reference  notes  in  88  A.  D.  503,  on  assignment  of  mortgages;  51  A. 
S.  R.  773,  on  right  acquired  by  assignee  of  mortgage;  85  A.  D.  631,  on  assignee 
of  thing  in  action  taking  subject  to  equities. 

Cited  in  note  in  81  A.  D.  639,  on  assignee  of  chose  in  action,  not  negotiable, 
taking  it  subject  to  equities. 
Duress  as  ground  for  avoiding  instrument. 

Cited  in  Brown  v.  Pierce,  7  Wall.  205,  19  L.  ed.  134,  holding  that  deed  pro- 
cured through  fear  of  loss  of  life,  produced  by  threats  of  grantee  may  be  avoided 
for  duress;  United  States  v.  Huckabee,  16  Wall.  414,  21  L.  ed.  467;  French  v. 
Shoemaker,  14  Wall.  314,  20  L.  ed.  852,— holding  that  contracts  procured  by 
threats  of  battery  to  person  or  of  destruction  of  property  may  be  avoided  for 
duress;  Foote  v.  be  Poy.  126  Iowa,  366,  106  A.  S.  R.  365,  68  L.R.A.  302,  102  X. 
W.  112,  holding  that  contract  entered  into  by  aged  person,  enfeebled  in  body  and 
mind  under  circumstances  indicating  unfair  advantage  and  coercion,  may  be 
avoided;  First  Nat.  Bank  v.  Sargeant,  65  Neb.  594,  59  L.R.A.  296,  91  N.  W.  595, 
Am.  Dec.  Vol.  XI.— 28. 
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holding  that  payments  made  under  duress  and  compulsion  may  be  recovered  back; 
Heath  y.  Capital  SaT.  Bank,  79  Vt  301,  64  Atl.  1127,  holding  that  notes 
executed  by  ward,  while  incompetent,  under  undue  influence,  may  be  avoided  in 
equity;  Simmons  t.  Trumbo,  9  W.  Va.  358,  holding  acceptance  of  confederate 
notes  in  payment  of  bond,  through  fear  of  imprisonment  for  disloyalty  if  refused, 
not  acceptance  under  duress;  Comegys  v.  Clarke,  44  Md.  108,  to  point  that  deed 
executed  under  false  representations  or  under  threats  or  intimidati<m  may  be 
avoided;  First  Nat.  Bank  v.  Eccleston,  48  Md.  145,  holding  that  woman  may 
avcHd  instniment  signed  while  in  delicate  condition  and  under  threats  of  personal 
violence. 

Cited  in  reference  notes  in  87  A.  D.  450,  on  threat  of  legal  process  as  duress; 
6  A.  &  R.  237;  57  A.  S.  R.  354,  355,— on  avoiding  contract  for  duress;  98  A.  D. 
435;  49  A.  S.  R.  741, — on  validity  of  contract  executed  under  duress;  27  A.  S.  R. 
212,  on  rescission  of  contracts  obtained  by  threats. 
—  Instrument  executed  by  married  woman. 

Cited  in  Beals  v.  Neddo,  1  McCrary,  206,  2  Fed.  41^  holding  that  wife  cannot 
avoid  mortgage  for  duress,  as  against  innocent  assignee  for  value  before  ma- 
turity; Hitz  V.  Jenks,  123  U.  S.  297,  31  L.  ed.  156,  8  Sup.  Ct.  Rep.  143,  holding 
that  certiflcate  of  acknowledgment  of  married  woman  may  be  impeached  for 
fraud  or  duress;  Burton  v.  McMillan,  52  Fla.  469,  120  A.  S.  R.  220,  8  L.R.A. 
(N.S.)  991,  42  So.  849,  holding  that  deed  procured  by  threats  of  imprisonment 
of  husband  for  embezzlement,  may  be  avoided  for  duress;  Bouldin  v.  Reynolds 
58  Md.  491,  holding  that  conveyance  acquiesced  in  for  several  years,  will  not  as 
against  innocent  purchaser,  be  set  aside  for  alleged  coercion,  on  wife's  testimony 
alone;  Rau  v.  Von  Zedlitz,  132  Mass.  164,  holding  woman's  agreement,  on  ev^ 
of  marriage  to  pay  intended  husband's  debts  induced  by  threats  of  his  imprison- 
ment, unenforceable  in  equity;  Lomerson  v.  Johnston,  44  N.  J.  £q.  93,  13  All. 
8,  holding  that  wife's  execution  of  mortgage  influenced  by  representations  that 
husband  was  embezzler  and  could  be  imprisoned,  may  be  avoided;  Shields  v. 
Netherland,  5  Lea,  193,  holding  that  husbands  misrepresentations  will  not  en- 
able wife,  as  against  innocent  creditor  to  contradict  certificate  of  acknowledg- 
ment to  trust  deed  where  she  did  not  read  instrument;  Edwards  v.  Boyd,  9 
Lea,  204,  holding  that  wife  may  avoid  trust  deed  executed  under  husband^s  false 
representations  where  shown  husband  acted  as  creditors  agent;  Finnegan  v.  Fin* 
negan,  3  Tenn.  Ch.  510,  holding  that  husband's  coercion  will  not  enable  wife  to 
avoid  deed  as  against  innocent  purchaser,  for  value,  dealing  directly  with  her; 
Kocourek  v.  Marak,  64  Tex.  201,  38  A.  R.  623,  holding  that  wife's  conveyance 
of  homestead  made  imder  husband's  threats  to  abandon  her,  may  be  avoided; 
City  Nat.  Bank  v.  Kusworm,  88  Wis.  188,  43  A.  S.  R.  880,  26  L.R.A.  48,  59  X. 
W.  564,  holding  that  wife  may  avoid  her  note  made  under  duress  of  threats  of 
criminal  prosecution  of  husband. 

Cited  in  reference  notes  in  1  A.  S.  R.  449,  on  eff'ect  of  duress  by  husband  on 
instrument  executed  by  wife;  76  A.  S.  R.  851,  on  right  of  husband  or  wife  to 
avoid  contract  obtained  by  threats  to  imprison  the  other;  87  A.  D.  450,  on  effect 
upon  innocent  parties  of  false  representations  of  husband  inducing  wife  to  exe- 
cute encumbrance  on  homestead. 

Cited  in  note  in  38  A.  R.  624,  on  avoidance  of  deed  executed  by  married  woman 
in  consequence  of  threats. 

Disapproved  in  Pickens  v.  Knisely,  29  W,  Va.  1,  11  S.  E.  932,  holding  that 
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wife  cannot  avoid  instrument  eocecuted  under  duress  as  against  innocent  pur- 
chaser. 

When  action  for  deceit  maintainable. 

Cited  in  note  in  4  L.R.A.  158,  on  nature  of  misrepresentaticms  warranting  ac- 
tion for  deceit. 
Conclusiveness  of  aclinowledgment. 

Cited  in  reference  notes  in  2  A.  S.  R.  559,  on  conclusiveness  of  acknowledg- 
ment of  deed;  92  A.  D.  93,  on  how  far  certificate  of  acknowledgment  is  conclu- 
sive; 94  A.  D.  122,  on  requisites  and  sufficiency  of  certificate  of  acknowledgment 
of  conveyance  by  married  woman. 
Competency  of  acknowledging  officer  as  witness. 

Cited  in  First  Nat.  Bank  v.  Glenn,  10  Idaho,  224,  109  A.  S.  R.  204,  77  Pac. 
623,  holding  that  notary  should  not  be  allowed  to  impeach  his  certificate  of  ac- 
knowledgement of  mortgage;  Heaton  v.  Norton  County  State  Bank,  59  Kan.  281, 
52  Pac.  876,  holding  notary  competent  witnesses  of  circumstances  preceding  exe- 
cution by  wife  of  papers  allej^ed  to  have  been  obtained  by  duress;  Highberger  v. 
Stiffler,  21  Md.  338,  83  A.  D.  593;  Matthews  v.  Dare,  20  Md.  248,— holding  that 
justice  who  takes  acknowledgment  cannot  impeach  his  certificate;  Nicholson  v. 
Snyder,  97  Md.  415,  55  Atl.  484,  holding  that  notary  cannot  impeach  his  certif- 
icate of  acknowledgment;  Mutual  L.  Ins.  Co.  v.  Corey,  135  N.  Y.  326,  31  N.  E. 
1095,  to  point  that  acknowledging  officer  is  not  competent  witness  to  impeach  his 
certificate. 
Parol  proof  of  acknowledging  officer's  mistakes. 

Cited  in  Hell  v.  Redden,  45  Kan.  562,  26  Pac.  2,  holding  that  mistakes  made  by 
acknowledging  officers  may  be  corrected  and  explained  by  proper  proof. 

Cited  in  reference  note  in  52  A.  D.  520,  on  amendment  by  parol  evidence  of  de- 
fective acknowledgment  of  married  woman. 
Admissibility  of  declarations. 

Cited  in  note  in  95  A.  D.  69,  on  admissibility  of  declarations  to  show  motive 
and  purpose  of  act,  as  part  of  res  gestse. 
Right  of  election  Judge  to  Impeach  certificate. 

Cited  in  State  ex  rel.  Beach  v.  Sutton,  3  Mo.  App.  388,  holding  that  no  rule 
of  public  policy  forbids  judges  of  election  to  disprove  their  certificate. 
Right  of  married  woman  to  charge  her  separate  estate. 

Cited  in  Stephen  v.  Beall,  22  Wall.  329,  22  L.  ed.*  786,  to  point  that  wife  may 
charge  her  separate  property  for  security  of  husband's  debts. 

Right  of  husband  as  to  wife's  separate  property. 

Cited  in  National  Metropolitan  Bank  v.  Hitz,  1  Mackey,  111,  to  point  that  hus- 
band may  convey  or  mortgage  to  creditors  his  estate  in  wife's  property. 

81  AM.  DEC.  608,  FKIiliS  POINT  SAV.  INST.  v.  WiaSDON,  18  MD.  320. 
When  right  of  action  accrues  on  certificate  of  deposit. 

Cited  in  Gutch  v.  Fosdick,  48  N.  J.  Eq.  353,  27  A.  S.  R.  473.  22  Atl.  590,  hold- 
ing that  cause  of  action  does  not  accrue  upon  demand  certificate  of  deposit  until 
actual  demand  made. 

Cited  in  notes  in  75  A.  S.  R.  56,  on  rights  of  parties  as  to  payment  of  certifi- 
cate of  deposit;  15  L.R.A.  387,  on  maturity  of  certificate  of  deposit;  42  A.  D. 
578,  on  necessity  of  demand  of  payment  of  certificate  of  deposit. 
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When  limitations  beicin  to  ran  on  certifleate  of  deposit. 

Cited  in  Tobin  v.  McKinney,  14  S.  D.  52,  91  A.  S.  R-  688,  84  N.  W.  228,  hold- 
ing that  limitations  begin  to  run  on  certificate  of  deposit  only  when  actual  de- 
mand made  in  due  form;  Mereness  v.  First  Nat.  Bank,  112  Iowa,  11,  84  A.  S.  R. 
318,  51  L.RJ^.  410,  83  N.  W.  711,  holding  that  limitations  begin  to  run  against 
demand  certificate  of  deposit  from  date  thereof. 

Cited  in  reference  notes  in  89  A.  D.  64,  as  to  when  statute  of  limitations  be- 
gins to  run  against  certificate  of  deposit;  99  A.  D.  781,  as  to  when  statute  of 
limitations  begins  on  certificate  of  deposit  or  note  payable  on  demand. 

Disapproved  in  Curran  v.  Witter,  68  Wis.   16,  60  A.  R.  827,  31  N.  W.  706, 
holding  that  limitations  begin  to  run  against  certificate  of  deposit  from  date  of 
issuance  though  no  demand  made. 
When  limitations  begin  against  demand  note. 

Cited  in  Darby  v.  Darby,  120  La.  847,  14  Lr.R.A.(N.S.)  1208,  46  So.  747,  hold- 
ing that  limitation  begins  to  run  on  demand  note  from  date  thereof. 

Cited  in  note  in  1  L.R.A.  319,  as  to  when  statute  of  limitations  begins  to  run 
on  note  payable  on  demand. 
Xegotiabllity  of  certificate  of  deposit. 

Cited  in  Citieens*  Nat.  Bank  v.  Brown,  46  Ohio  St.  39,  4  A.  S.  R.  626,  11  N.  E. 
799,  holding  certificate  of  deposit  issued  by  national  bank  payable  to  depositors 
order,  on  return  of  certificate  in  current  funds,  negotiable. 

Cited  in  note  in  76  A.  8.  R.  46,  48,  50,  51,  on  certificates  of  deposit  as  promis- 
sory notes  and  their  negotiability. 

Recovery  on  lost  negotiable  instrament. 

Cited  in  reference  notes  in  27  A.  S.  R.  724,  on  recovery  on  lost  note;  6  A.  S. 
R.  110,  on  recovery  on  loss  of  negotiable  instrument;  4  A.  S.  R.  534,  on  owner's 
right  to  maintain  action  at  law  on  lost  note  without  tendering  indemnity. 

Cited  in  notes  in  4  E.  R.  C.  653,  on  riglit  to  maintain  action  on  lost  negotiable 
instrument;  94  A.  S.  R.  468,  on  jurisdiction  of  courts  of  law  and  equity  over 
actions  on  lost  negotiable  notes;  94  A.  S.  R.  480,  on  defenses  in  actions  on  lost 
instruments. 
KITect  of  general  prayer. 

Cited  in  Mottu  v.  Fahey,  78  Md.  380,  28  Atl.  387,  holding  prayer  that  in- 
structs jury  that  on  pleadings  and  evidence  in  case,  verdict  must  be  for  plain- 
tiff, defective. 

81  AM.  DEC.   607,  BIRNCY  v.  NEW  YORK  &  W.  PRINTING  TEIiEG. 

CO.  18  MD.  341. 
Right  to  instruction  as  to  facts  in  evidence. 

Cited  in  Union  R.  Co.  v.  State,  72  Md.  153.  19  Atl.  449,  holding  that  party 
has  right  to  have  jury  instructed  as  to  eff'ect  of  specific  facts  in  evidence,  if 
found  to  exist. 
Riglit  of  Jury  to  determine  qnestion  of  fact. 

Cited  in  reference  note  in  90  A.  D.  741,  as  to  right  of  jury  to  determine  ques- 
tioiiii  of  fact. 
Right  of  Jnry  to  disregard  admitted  facts. 

Cited  in  Waters  v.  Riggin,  19  Md.  536,  holding  that  jury  cannot  find  contrary 
to  admissions  of  party  to  action,  by  which  he  is  concluded. 
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Cited  in  reference  note  in  69  A.  D.  195,  as  to  whether  jury  can  find  contrary 
to  admissions  at  the  bar. 

Rif^ht  to  first  raise  objections  to  pleadings  on  appeal. 

Cited  in  Baltimore  Bldg.  Asso.  No.  2  v.  Grant,  41  Md.  660,  holding  that  ques- 
tions on  pleadings  cannot  be  raised  in  appellate  court  or  instructions  which  do 
not  refer  to  pleadings. 

Duty  and  liability  of  telegraph  company  as  to  messages. 

Cited  in  Daughtery  v.  American  U.  Teleg.  Co.  75  Ala.  168,  51  A.  R.  435,  hold- 
ing telegraph  company  liable  for  loss  occasioned  by  delay  in  sending  and  de- 
livering message. 

Cited  in  reference  notes  in  48  A.  S.  R.  611,  on  telegraph  companies;  85  A.  D. 
465;  93  A.  D.  162,  754, — on  duties  and  liabilities  of  telegraph  companies;  12  A. 
S.  R.  641,  on  liability  of  telegraph  company  for  misfeasance  and  fraudulent  acts 
of  servants  and  agents;  27  A.  S.  R.  263,  on  duty  of  telegraph  company  to  ac- 
cept and  transmit  messages;  47  A.  S.  R.  152,  on  liability  of  telegraph  company 
for  disclosing  contents  of  message;  34  A.  S.  R.  808;  54  A.  S.  R.  521, — on  lia- 
bility for  delay  in  delivery  of  telegram;  96  A.  D.  628,  on  liability  of  telegraph 
company  for  failure  to  deliver  message;  1  A.  S.  R.  230,  on  telegraph  company's 
liability  for  loss  or  injury  resulting  from  failure  to  transmit  message. 

Cited  in  notes  in  1  A.  R.  461,  on  liability  of  telegraph  companies  in  trans- 
mitting messages;  46  A.  R.  732,  on  telegraph  company's  liability  for  delay  in 
transmitting  messages. 

Burden  of  proof  in   action  for  damages   for  Incorrect  transmission  of 
message. 

Cited  in  Tyler  v.  Wtestem  U.  Teleg.  Co.  60  111.  421,  14  A.  R.  38,  holding  that 
burden  of  proof  is  on  company  to  show  care  and  diligence  where  inaccuracy  of 
message  shown. 

Cited  in  reference  note  in  06  A.  D.  530,  on  burden  of  proof  in  action  for  breach 
of  contract  to  deliver  message  by  telegraph. 
Telegraph  companies  as  common  carriers. 

Cited  in  reference  notes  in  48  A.  S.  R.  741,  on  telegraph  companies  as  common 
carriers;  6  A.  S.  R.  218,  on  telegraph  companies  being  common  carriers. 

Cited  in  notes  in  45  A.  R.  487;  10  A.  S.  R.  634;  40  A.  S.  R.  494,— as  to  whether 
telegraph  companies  are  common  carriers. 

Telegraph  company  as  bailee. 

Cited  in  reference  note  in  90  A.  D.  399,  on  telegraph  company  as  bailee. 

Right  of  telegraph  companies  to  limit  liability. 

Cited  in  Primrose  v.  Western  U.  Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883,  14  Sup. 
Ct.  Rep.  1098,  holding  stipulations  limiting  liability  for  unrepeated  messages, 
valid;  Western  U.  Teleg.  Co.  v.  Way,  83  Ala.  542,  4  So.  844,  holding  that  stipu- 
lations limiting  liability  of  telegraph  company  for  nondelivery  to  connecting 
line  have  no  application  where  message  not  forwarded  at  all  from  receiving  of- 
fice; Western  U.  Teleg.  Co.  v.  Neill,  57  Tex.  283,  44  A.  R.  589;  Western  U.  Teleg. 
Co.  V.  Buchanan,  35  Ind.  429,  9  A.  R.  744, — holding  that  telegraph  company  can- 
not make  such  rules  and  regulations  as  will  protect  it  from  gross  negligence  of 
itself  or  its  agents  and  servants;  Sweatland  v.  Illinois  &  M.  Teleg.  Co.  27  Iowa, 
433,  1  A.  R.  286,  holding  that  companies  cannot  by  general  printed  conditions  re- 
lieve themselves  from  liability  for  servant's  improper  or  negligent  conduct;  True 
v.  International  Teleg.  Co.  60  Me.  9,  11  A.  R.  156,  holding  that  limitation  of  lia- 
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bility  for  nondelivery,  does  not  exonerate  for  negligence  or  failure  to  deliver 
message,  beyond  price  paid  for  transmission;  Ellis  v.  American  Teleg.  Co.  13 
Allen,  226,  holding  that  telegraph  companies  may  limit  liability  by  reasonable 
rules  and  regulations,  brought  to  knowledge  of  parties  interested;  Griuneil  v. 
Western  U.  Teleg.  Co.  113  Mass.  299,  18  A.  R.  485,  to  point  that  limitation  of 
liability  has  no  application  where  no  attempt  at  all  is  made  to  send  message; 
Breese  v.  United  States  Teleg.  Co.  48  N.  Y.  132,  8  A.  R.  526,  holding  that  tele- 
graph companies  can  limit  liability  for  mistakes  not  occasioned  by  gross  negli- 
gence  or  wilful  misconduct;  Lassiter  v.  Western  U.  Teleg.  Co.  89  N.  C.  334, 
holding  that  company  may  stipulate  for  nonliability  for  mistakes  in  trans- 
mitting unrepeated  messages;  Western  U.  Teleg.  Co.  v.  Griswold,  37  Ohio  St. 
301,  41  A.  R.  500,  holding  that  telegraph  company  cannot  stipulate  for  immunity 
from  liability  from  its  own  negligence;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Wilson,  69  lex. 
739,  7  S.  W.  653,  holding  that  stipulation  of  nonliability  for  damages  resulting 
from  failure  to  deliver  is  invalid;  Gillis  v.  Western  U.  Teleg.  Co.  61  Vt.  461,  15 
A.  S.  R.  917,  4  L.R.A.  611,  17  Atl.  736,  holding  that  telegraph  companies  cannot 
stipulate  against  their  negligence;  Western  U.  Teleg.  Co.  v.  Reynolds  Bros.  77 
Va.  173,  46  A.  R.  715,  holding  that  telegraph  companies  cannot  relieve  themselves 
from  liability  for  improper  or  negligent  conduct  of  servants  or  defective  char- 
acter  of  instruments. 

Cited  in  reference  notes  in  96  A.  D.  528,  on  power  of  telegraph  company  to 
limit  its  liability;  40  A.  S.  R.  494,  on  validity  of  condition  limiting  time  for 
presentation  of  claims  against  common  carriers. 

Cited  in  notes  in  4  L.R.A.  613,  614,  on  right  of  telegraph  company  to  protect 
itself  by  rules  against  consequence  of  its  own  negligence;  9  A.  R.  149,  on  effect 
of  printed  condition  on  message  blank  relieving  telegraph  company  from  lia- 
bility for  delay  or  nondelivery;  71  A.  D.  468,  on  validity  of  condition  as  to  repe- 
tition of  message;  45  A.  R.  490,  on  validity  of  conditions  in  contract  with  tele- 
graph company  as  to  repeating  message,  mistakes,  delays,  etc. 
Effect  of  telegraph  company's  rules  as  against  sender  of  message. 

Cited  in  United  States  Teleg.  Co.  ▼.  Gildersleve,  29  Md.  232,  96  A.  D.  619, 
holding  sender  bound  by  company's  rules  and  regulations  adopted  as  authorized 
by  law;  Birkett  v.  Western  U.  Teleg.  Co.  103  Mich.  361,  50  A.  S.  R.  374,  33  L.R.A. 
404,  61  N.  W.  645,  holding  sender  of  message  bound  by  regulations  printed  upon 
blank,  in  absence  of  gross  or  wilful  negligence  on  company's  part;  Western  U. 
Teleg.  Co.  v.  Neel,  86  Tex.  368,  40  A.  S.  R.  847,  25  S.  W.  15,  upon  question  wheth- 
er sender  of  message  is  bound  by  rules  and  regulations  of  which  he  has  no  no- 
tice; Davis  v.  Western  U.  Teleg.  Co.  46  W.  Va,  48,  32  S.  E.  1026,  upholding  right 
of  telegraph  company  to  adopt  rule  that  messages  will  not  be  delivered  between 
9  P.  M.  and  8  a.  ii. 

Cited  in  reference  note  in  40  A.  S.  R.  852,  on  telegraph  companies  power  to 
make  reasonable  regulations. 

Cited  in  notes  in  71  A.  D.  466,  on  power  of  telegraph  company  to  make  regu- 
lations as  to  sending  of  messages;  71  A.  D.  464,  on  power  of  telegraph  compa- 
nies to  impose  conditions  on  senders  of  messages;  38  L.  ed.  U.  S.  885,  on  efifect 
of  stipulations  and  printed  conditions  of  liability  of  telegraph  company;  4  US. 
A.  612,  as  to  when  knowledge  by  sender  of  telegram  of  rule  of  telegraph  company 
will  be  presumed. 
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Measure  of  damages  against  telegraph  companies. 

Cited  in  reference  note  in  93  A.  D.  754,  on  measure  of  damages  against  tele- 
graph companies. 

Cited  in  notes  in  117  A.  S.  R.  287,  on  elements  of  damages  for  failure  of  tele- 
graph companies  to  transmit  or  deliver  messages;  38  L.  ed.  U.  S.  886,  on  measure 
of  damages  against  telegraph  company  for  error  in  sending  or  for  nondelivery  of 
message. 

81  AM.  DEC.   618,  BEVARD  ▼.  HOFFMAX,   18  MD.  479. 
Lilabillty  of  Jadicial  officers. 

Cited  in  Knell  v.  Briscoe,  49  Md.  414,  holding  justice  of  peace  not  liable  for 
error  in  judgment  or  mistake  honestly  made;  Ross  v.  Griffin,  53  Mich.  5,  18 
N.  W.  534,  holding  supreme  court  judge  not  liable  for  injuries  caused  by  honest 
error  in  judgment. 

Cited  in  reference  note  in  25  A.  R.  701,  on  civil  liability  of  judge  for  judicial 
acts. 

—  Judg^es  of  election. 

Cited  in  Anderson  v.  Baker,  23  Md.  531,  holding  registrars  not  liable  for 
improper  withholding  of  right  to  vote,  through  honest  error  of  judgment;  Mincher 
V.  State,  66  Md.  227,  7  Atl.  541,  holding  judges  of  election  not  liable  except  for 
acts  done  wilfully,  fraudulently  or  corruptly;  Raynsford  v.  Phelps,  43  Mich.  342, 
38  A.  R.  189,  5  N.  W.  403,  to  point  that  judicial  officers  are  not  liable  unless  they 
act  maliciously. 

Cited  in  notes  in  1  E.  R.  C.  531,  532,  on  denial  of  citizen's  right  to  vote  as 
actionable;  00  A.  D.  728,  on  liability  of  election  officers  for  refusing  elector's 
vote;  11  L.R.A.(N.S.)  501,  on  personal  liability  of  election  officer  for  rejecting 
ballots. 

Duties  of  election  officers. 

Cited  in  reference  note  in  58  A.  S.  R.  244,  on  duties  of  election  officers. 
Election  Judges  as  Judicial  officer. 

Cited  in  State  v.  Bixler,  62  Md.  354,  holding  office  of  judge  of  election  is  ju- 
dicial in  its  nature;  Elbin  v.  Wilson,  33  Md.  135,  to  point  that  office  of  judge  of 
election  is  judicial  in  its  nature. 

81  AM.  DEC.  620,  FULTON  ▼.  MACCRAGKEN,   18  MD.   528. 
Necessity  for  notice  of  nonpayment. 

Cited  in  reference  note  in  99  A.  D.  701,  on  necessity  for  notice  of  nonpay- 
ment to  accommodation  indorser. 
Safflclency  of  notice  of  nonpayment. 

Cited  in  reference  notes  in  85  A.  D.  373,  on  sufficiency  of  notice  of  dishonor 
of  promissory  note;  84  A.  D.  370,  on  forms  of  notice  of  dishonor  of  note. 

Cited  in  note  in  43  A.  D.  220,  on  formal  requisites  of  protest  of  negotiable 
instrument. 

Sufficiency  of  notary's  signature  to  protest. 

Cited  in  Pelton  v.  Ottawa  CoUnty,  62  Mich.  517,  18  N.  W.  246,  holding  that 
notary's  signature  to  protest  may  be  printed  and  need  not  be  written. 
Dnty  of  notary  to  sene  notice  of  protest. 

Cited  in  Swayze  v.  Britton,  17  Kan.  625,  holding  ser\'ice  of  notice  of  protest 
no  part  of  official  duty  of  notary. 
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Rigrht  of  notary*8  clerk  to  make  presentment. 

Cited  in  Shuchardt  v.  Hall.  36  Md.  590,  11  A.  R.  514,  holding  clerk  of  notary 
competent  to  make  presentment  of  note  for  acceptance. 
Firm  name  as  presumptive  evidence  of  partnership. 

Cited  in  Haug  v.  Haug,  193  111.  645,  61  N.  E.  1053,  holding  that  fact  that 
firm  name  is  used  raises  strong  presumption  that  partnership  exists. 
When  commanications  between  attorney  and  client  are  privileged. 

Cited  in  Brigham  v.  McDowell,  19  Neb.  407,  27  N.  W.  384,  holding  that  at- 
torney may  testily  as  to  his  employment,  instructions  given  by  client  and  client's 
approval  of  course  pursued;  State  ex  rel.  Hardy  v.  Gleason,  19  Or.  159,  23  Pac. 
817,  holding  facta  required  to  answer  questions  as  to  what  property  attorney 
had  belonging  to  client  and  disposition  of  same,  not  privileged  communications; 
Oliver  v.  Cameron,  MacArth.  &  M.  237,  on  what  communications  between  client 
and  attorney  are  not  privileged. 

Cited  in  reference  note  in  86  A.  D.  394,  as  to  when  communications  from 
client  to  attorney  are  privileged. 

Cited  in  note  in  66  A.  S.  R.  223,  on  privileged  communications  to  attorney. 

81  AM.  DEC.  626,  CECIL  t.  CECIL,   19  MD.  78. 
Who  may  appeal  from  order  or  decree. 

Cited  in  Re  Abbott,  97  Me.  278,  54  Atl.  755,  holding  that  one  without  pecuniary 
interest  in  subject  matter  of  decision  or  decree  by  which  he  claims  to  be  ag- 
grieved, has  no  right  of  appeal;  Glenn  v.  Reid,  74  Md.  238,  24  Atl.  155,  hold- 
ing that  one  without  interest  in  matter  of  order  or  who  is  uninjured  thereby 
cannot  appeal  from  orphan  court*8  order;  Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  holding  that  legatee,  although  not  party  of  record  to  caveat  may- 
appeal  from  order  revoking  will;  Grabill  v.  Plummer,  95  Md.  56,  51  Atl.  823, 
holding  that  administrator  pendente  lite,  cannot  appeal  from  order  of  orphan's 
court  as  to  payment  of  costs  of  caveat  proceedings. 

Cited  in  reference  note  in  90  A.  S.  R.  351,  on  who  may  appeal. 

Cited  in  note  in  129  A.  S.  R.  741,  on  statutory  regulations  as  to  who  is  en- 
titled to  appeal  as  party  interested  or  injured. 
Who  are  parties  to  action  generally. 

Cited  in  Ottensoser  v.  Scott,  47  Fla.  276,  110  A.  S.  R.  137,  66  L.R.A.  340, 
37  So.  161,  4  A.  &  E.  Ann.  Cas.  1076,  holding  that  one  filing  "protest"  in  suit, 
who  is  not  in  position  to  control  cause  nor  appeal  therefrom,  is  not  party;  Mc- 
Kinzie  v.  Baltimore  &  O.  R.  Co.  28  Md.  161,  holding  that  term  parties  includes 
those  directly  interested  in  subject  matter  of  suit,  know  of  its  pendency  and 
have  right  to  control  and  direct  or  defend  it;  Schribar  v.  Piatt,  19  Neb.  625,  28 
N.  W.  289,  holding  that  one  paying  attorney  for  resisting  conformation  of 
sheriflTs  sale,  not  party  to  proceedings. 
Right  of  appeal  from  interlocutory  order. 

Cited  in  Lane  v.  Thorn,  103  111.  App.  215,  holding  order  directing  executor 
to  file  petition  to  sell  real  estate  not  subject  of  appeal. 
Conclusiveness  of  Judgment. 

Cited  in  Niller  v.  Johnson,  27  Md.  6,  holding  judgment  not  conclusive  as 
against  one  not  party  or  privy;  Whitehurst  v.  Rogers,  38  Md.  503,  holding  form- 
er judgment  conclusive  in  subsequent  suit  where  parties  and  subject  matter 
same;  Keene  v.  Van  Reuth,  48  Md.  184,  holding  party  to  proceedings  in  equity 
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under  which  title  to  property  has  been  acquired,  concluded  by  decree;  Bond 
V.  Markfltrum,  102  Mich.  11,  60  N.  W.  282;  Bell  v.  State,  57  Md.  108,— holding 
judgment  not  conclusive  as  to  matter  not  in  issue  in  former  case;  Meriwether 
V.  Block,  31  Mo.  App.  170,  holding  judgment  of  probate  court  which  aflfects 
control  or  management  of  entire  estate  is  conclusive  against  world;  McDonald  v. 
Matney,  82  Mo.  358,  holding  judgment  not  conclusive  as  against  strangers  to 
action;  Central  Baptist  Church  &  Soc.  v.  Manchester,  17  R.  I.  492,  33  A.  S. 
R.  893,  23  Atl.  30,  holding  judgment  not  conclusive  against  one  not  party  to 
record  merely  because  his  counsel  is  present  and  participates  in  trial  of  suit 
against  his  servant  or  agent;  Goodwin  v.  Snyder,  75  Wis.  450,  44  N.  W.  746, 
holding  former  judgment  not  conclusive  when  subject  matter  not  same;  Roys- 
ton  V.  Hofner,  75  Md.  557,  24  Atl.  25,  to  point  that  judgment  to  be  conclusive 
must  appear  to  have  been  upon  merits. 

Cited  in  reference  notes  in  8  A.  S.  R.  716,  on  who  are  bound  by  judgments 
and  decrees;  65  A.  S.  R.  305,  on  effect  of  judgment  as  to  one  not  party  of 
record;  88  A.  D.  150,  as  to  who  are  parties  within  meaning  of  rule  making  judg- 
ments conclusive  against  parties  and  privies;  6  A.  S.  R.  310,  on  record  of  former 
trial  as  conclusive  evidence. 

Cited  in  notes  in  21  L.R.A.  680,  on  nature  of  probate  decree;  21  L.R.A.  681, 
on  jurisdictional  conclusiveness  of  probate  decree;  21  L.R.A.  682,  on  conclusive- 
ness of  probate  court  decree  as  res  ad  judicata;  2  A.  S.  R.  878,  on  who  are  par- 
ties within  principle  of  estoppel  by  judgment. 
Admissibility  in  evidence,  of  record  of  former  case. 

Cited  in  Clagett  v.  Easterday,  42  Md.  617,  holding  record  of  former  case 
between  same  parties,  relating  to  same  subject  matter  admissible  in  e^^idence 
in  pending  suit. 

Admissibility  of  testimony  of  deceased  witness. 

Cited  in  note  in  35  A.  D.  276,  on  admissibility  of  testimony  of  deceased  wit- 
ness given  at  former  trial. 

When  estoppels  arc  effectiTe. 

Cited  in  Chesapeake  Lighterage  &  Towing  Co.  ▼.  Western  Assur.  Co.  99  Md. 
433,  58  Atl.  16,  to  point  that  estoppels  must  be  reciprocal  and  bind  both  parties. 

Cited  in  reference  notes  in  11  A.  S.  R.  821,  on  requisites  of  estoppels;  87 
A.  D.  318,  on  necessity  of  estoppels  being  reciprocal. 

Right  of  caveator  to  dismiss  caveat. 

Cited  in  Bennett  v.  Bennett,  106  Md.  122,  19  L.R.A.(N.S.)  121,  66  Atl.  706, 
holding  that  caveator  cannot  dismiss  caveat  after  issues  have  been  sent  to  court 
of  law  for  trial,  against  caveatee's  objection  and  without  court's  consent. 

Right  to  require  proof  of  right  to  make  contest. 

Cited  in  Reilly  v.  Dougherty,  60  Md.  276,  holding  that  caveator  may  be  re- 
quired, in  start,  to  prove  right  to  move  contest. 
Presumption  as  to  ^ft  bein^  advancement. 

Cited  in  Clark  v.  Willson,  27  Md.  693,  holding  presumption  of  law,  liable 
to  be  repelled  or  rebutted  by  evidence  proper  for  purpose,  that  unexplained  gift 
from  parent  to  child  is  advancement. 

How  advancement  to  be  considered. 

Cited  in  Hickey  v.  Davidson,  129  Iowa,  384,  105  N.  W.  678  (dissenting  opin- 
ion), to  point  that  advancement  is  only  to  be  considered  in  making  division  and 
distribution  and  not  as  property  of  estate. 
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Necessity  of  pleading  matter  in  aYoidance. 

Cited  in  reference  note  in  96  A.  D.  Ill,  on  necessity  of  pleading  defenses  in 
avoidance. 

81   AM.   DEC.    632,   TIMMS  T.   SHANNON,    19  MD.   896. 

Parol  evidence  to  vary  written  contract. 

Cited  in  Bladen  ▼.  Wells,  30  Md.  577,  holding  parol  contract  inadmissible 
to  vary  consideration  plainly  expressed  in  deed;  Cassard  v.  McGlannan,  88  Md. 
108,  40  Atl.  711,  holding  parol  evidence  inadmissible  to  show  that  payment  of 
liens  was  part  of  purchase  price,  where  plainly  expressed  as  additional  considera- 
tion. 

Cited  in  reference  notes  in  100  A.  D.  187,  as  to  control  of  written  contract 
by  contemporaneous  verbal  agreement;  93  A.  D.  614,  on  parol  evidence  to  vary 
or  explain  written  contract;  83  A.  D.  422,  on  parol  evidence  of  previous  or  con- 
temporaneous agreements  to  vary  written  contract;  85  A.  D.  577,  on  parol  evi- 
dence to  vary  legal  effect  of  mortgage. 

Cited  in  note  in  88  A.  D.  471,  on  right  to  explain  consideration  of  deed  by 
parol  evidence. 

Distinguished  in  Thomas  v.  Hammond,  47  Tex.  42,  holding  parol  agreement, 
by  which  purchase-money  notes  were  to  be  deposited  with  attorney,  and  proceeds 
applied  to  outstanding  liens  against  property,  admissible  in  defense  to  action 
on  notes. 
Effect  of  accepting  deed  and  taking:  possession. 

Cited  in  reference  note  in  43  A.  S.  R.  501,  on  merger  of  contract  of  sale  in 
deed. 

Cited  in  note  in  7  A.  D.  558,  as  to  whether  rescission  will  be  granted  when 
purchasee  of  land  has  accepted  deed  and  taken  possession. 
Ri^ht  of  set-off  or  recoupment. 

Cited  in  notes  in  21  L.R.A.  326,  on  set-off  on  mortgage  foreclosure  for  breach 
of  covenant  and  encumbrances;  40  A.  D.  335,  on  recoupment  in  contracts  for 
sale  of  realty. 

Nature  of  mortgage. 

Cited  in  Washington  F.  Ins.  Co.  ▼.  Kelly,  32  Md.  421,  3  A.  R.  149,  holding  that 
courts  of  equity  will  not  permit  conveyance  made  to  secure  debt,  to  operate  for 
any  other  purpose;  Talbot's  Appeal,  2  Walker  (Pa.)  67,  2  Chester  Co.  Rep. 
413;  Condon  v.  Rice,  88  Md.  720,  44  Atl.  169, — to  point  that  mortgage  is  but 
Incident  of  debt;  Shriver  ▼.  Clauson,  89  Md.  763,  43  Atl.  925,  to  point  that  in 
equity  mortgage  must  be  regarded  merely  as  security  for  debt. 

Cited  in  reference  notes  in  87  A.  D.  773,  on  nature  of  mortgage;  83  A.  D. 
396 ;  93  A.  D.  238,— on  mortgage  of  realty  as  mere  lien ;  88  A.  D.  503,  as  to  when 
mortgage  is  considered  mere  security. 

Cited  in  note  in  7  L.R.A.  274,  on  American  doctrine  as  to  mortgage  of  realty. 
Rights  of  assignee  of  non-neirotlable  cliosc  in  action. 

Cited  in  Brown  v.  District  of  Columbia,  17  Ct.  CI.  402,  holding  that  assignee 
of  non-negotiable  claim  may  recover  only  what  assignor  would  have  recovered 
but  for  assignment;  Steele  v.  Sellnian.  79  Md.  1,  28  Atl.  811,  holding  that 
assignee  of  non-negotiable  chose  in  action  takes  it  subject  to  same  defenses  as 
exist  against  assignor. 

Cited  in  reference  notes  in  81  A.  D.  602;  85  A.  D.  531,— on  assignee  of  thing 
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in  action  taking  subject  to  equities;  39  A.  S.  R.  570,  on  assignee  taking  subject 
to  existing  equities  and  offsets. 

Cited  in  note  in  33  A.  S.  R.  338,  on  rights  and  remedies  of  assignees. 

Necessity  of  alleging  Jarisdictlonal  facts. 

Cited  in  Grove  t.  Rentch,  26  Md.  367,  to  point  that  it  is  essential  that  that 
which  gives  jurisdiction  to  court  should  be  distinctly  and  substantially  alleged. 

81  AM.  DEC.  689,  STATE  EX  REIi.  McGLEIiliAN  ▼.  GRAVES,   19  MD. 

351. 
Right  to  abandon  condemnation  proceeding. 

Cited  in  Northern  P.  R.  Co.  v.  Murray,  31  C.  C.  A.  183,  69  U.  S.  App.  487, 
87  Fed.  648,  holding  that  railroad  company  may  abandon  condemnation  after 
assessment  of  damages;  Williams  v.  Odessa  &  M.  R.  Co.  7  Del.  Ch.  303,  44 
Atl.  821,  holding  that  survey  and  condemnation  proceedings  by  railroad  corpora- 
tion does  not  estop  selection  of  another  route. 

Cited  in  reference  notes  in  89  A.  D.  556,  as  to  when  proceedings  to  condemn 
land  may  be  abandoned;  86  A.  D.  205,  on  time  at  which  eminent  domain  pro- 
ceedings m'ay  be  discontinued. 
—  Right  of  municipal  corporation. 

Cited  in  Chicago  v.  Weber,  94  111.  App.  561,  holding  that  municipality,  acting 
under  statute,  may  lawfully  abandon  improvement  and  all  proceedings  relating 
thereto,  after  assessment  is  made  and  confirmed;  Brokaw  v.  Terre  Haute,  97 
Ind.  451,  holding  that  municipality  may  abandon  proposed  project,  and  discon- 
tinue proceedings,  although  it  has  taken  possession  of  property  sought  to  be 
appropriated;  Norris  v.  Baltimore,  44  Md.  598,  holding  that  municipality  may 
abandon  improvement  at  any  time  before  actual  payment  of  amount  assessed; 
Baltimore  v.  Musgrave,  48  Md.  272,  30  A.  R.  458,  holding  that  municipal  cor- 
poration may  abandon  any  contemplated  improvement,  and  cannot  be  compelled 
to  pay  for  property  condemned  for  such  purpose;  Re  Keller  Street,  25  W.  N.  C. 
524,  holding  that  town  council  may  discontinue  proceedings  for  widening  of 
street  at  any  time  before  taking  possession  of  property  under  completed  pro- 
ceedings; Myers  v.  South  Bethlehem,  149  Pa.  85,  30  W.  N.  C.  218,  24  Atl.  280, 
holding  that  municipality  may  not  discontinue  after  judgment  so  as  to  afTect 
rights  of  adverse  party;  Pumphrey  v.  Baltimore,  47  Md.  145,  28  A.  R.  448, 
on  right  of  municipality  to  abandon  proposed  improvement  at  any  time  before 
property  acquired;  Baltimore  v.  Hook,  62  Md.  371,  to  point  that  prior  to  actual 
payment  or  tender  of  value  of  property,  condemnation  or  enterprise  may  be 
abandoned. 
Right  to  take  private  property  for  public  use. 

Cited  in  notes  in  89  A.  D.  294,  on  taking  private  property  for  public  use; 
46  A.  D.  637,  on  state's  right  to  appropriate  private  property  for  public  use, 
upon  making  just  compensation. 

Necessity  of  compensation  for  land  condemned. 

Cited  in  reference  note  in  48  A.  S.  R.  132,  on  power  of  legislature  to  authorize 
taking  private  property  by  eminent  domain  without  compensation. 

Meaning  of  "Just  compensation''  in  condemnation  proceedings. 

Cited  in  Martin  v.  Tyler,  4  N.  D.  278,  25  L.R.A.  838,  60  N.  W.  392,  holding 
that  "just  compensation,"  where  private  property  taken  for  public  use,  means 
excess  of  damages  sustained  over  benefits  received. 
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Cited  in  note  in  31  A.  D.  375,  on  nature  of  compensation  for  property  taken 
for  public  use. 
\llien  title  passes  under  enUnent  domain. 

Cited  in  note  in  16  L.R.A.(N.S.)   538,  as  to  when  title  passes  in  eminent  do- 
main proceedings. 
Right  to  condemn  entire  property  and  sell  portion  not  needed. 

Cited  in  Baltimore  y.  Clunet,  23  Md.  449,  holding  that  municipal  corporation 
where  entire  lot  not  needed  may  ascertain  and  pay  owner,  value  of  entire  lot 
and  sell  portion  not  needed. 
How  right  of  eminent  domain  exercised. 

Cited  in  note  in  102  A.  S.  R.  813,  as  to  how  right  of  eminent  domain  may  be 
exercised. 

Right  to  Jury  trial  In  condemnation  proceedings  In  Federal  court. 

Cited  in  Chappell  v.  United  States,  160  U.  S.  499,  40  L.  ed.  510,  16  Sup.  C^ 
Rep.  397,  holding  that  only  trial  by  jury  required  in  condemnation  proceedings 
in  federal  court,  is  trial  at  bar  of  court  upon  question  of  damages  to  landowner. 
Validity  of  compensation  awarded  in  condemnation  proceedings  with- 
out intervention  of  Jury. 

Cited  in  Fulton  v.  Dover,  8  Houst.  (Del.)  78,  12  Atl.  394,  holding  that  com- 
pensation awarded  by  town  council  is  constitutional  compensation  where  ap- 
peal  to  commission  of  freeholders  provided  for. 

Right  to  enter  Judgment  on  inquisition  of  Jury  In  condemnation  pro- 
ceedings. 

Distinguished  in  Merrick  v.  Baltimore,  43  Md.  219,  holding  that  court  has 
no  authority  to  enter  judgment  on  inquisition  of  jury  in  condemnation  proceed- 
ings. 
Power  of  city  to  abridge  its  legislative  powers. 

Cited  in  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa  287,  92  N.  W. 
79,  holding  that  power  of  city  over  streets  cannot  be  abrogated  by  ordinance 
or  relinquished  by  contract;  Lake  Roland  Elev.  R.  Co.  v.  Baltimore,  77  Md.  352, 
20  L.R.A.  126,  26  AtL  510,  holding  that  mayor  and  city  council  of  Baltimore 
cannot  abridge  its  own  legislative  powers;  Baltimore  Trust  &  G.  Co.  v.  Balti- 
more, 64  Fed.  153,  holding  that  municipal  corporations  can  by  ordinance  make 
irrepealable  contracts,  not  exclusive  in  character,  for  use  of  streets  under  its 
control  for  purposes  of  public  comfort  and  convenience;  Rittenhouse  v.  Balti- 
more, 25  Md.  336,  to  point  that  city  cannot  abridge  its  legislative  powers  by 
any  covenant  it  may  enter  into. 

Cited  in  note  in  9  L.R.A.(N.S.)    1045,  on  power  of  municipality  to  limit  its 
control  or  authority  over  street  or  other  public  ground  as  incident  of  its  acqui- 
sition of  title  or  right  therein. 
When  mandamus  may  issue. 

Cited  in  Brooke  v.  Widdicombe,  39  Md.  386 ;  Territory  ex  rel.  Wallace  ▼.  Wood- 
bury, 1  N.  D.  85,  44  N.  W.  1077, — holding  that  court  will  refuse  to  issue  writ, 
where  issuance  would  answer  no  just  purpose;  Booze  v.  Humbird,  27  Md.  1, 
holding  that  writ  is  never  issued  when  it  would  be  nugatory;  George's  Creek 
Coal  &  I.  Co.  V.  Allegany  County,  59  Md.  266,  holding  that  writ  will  not  issue 
where  there  is  sufficient  specific  legal  remedy:  Hill  v.  Good^vin,  56  N.  H.  441, 
holding  that  writ  will  issue  to  compel  town  clerk  to  record  town-meeting  pro- 
oeediii?:  as   publicly   declared   by  moderator;    Habersham  v.   Sears,    11   Or.    431, 
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50  A.  R.  481,  5  Pac.  208,  holding  that  mandamus  does  not  lie  to  compel  sheriff 
to  execute  writ,  which  he  refuses  or  neglects  to  levy. 

Cited  in  reference  notes  in  44  A.  S.  R.  47,  on  discretion  as  to  granting  man- 
damus; 95  A.  D.  333,  on  mandamus  not  being  writ  of  right. 

Cited  in  note  in  89  A.  D.  730,  on  need  that  no  other  adequate  remedy  exists 
to  warrant  mandamus. 

81  AM.  DEC.  648,  PARKHURST  v.  NORTHERN  C.  R.  CO.  19  MD.  472. 
Right  to  instruction. 

Cited  in  Garvey  v.  Wayson,  42  Md.  178  (dissenting  opinion),  on  right  to 
have  jury  instructed  as  to  legal  character  of  malice  as  applicable  to  case. 

81   AM.  DEC.   652,  MONTGOMERY  v.  MURPHY,   19  MD.   576. 
Nature  of  entry  of  judgment  by  clerk. 

Cited  in  reference  note  in  91  A.  D.  94,  on  entry  of  "judgment"  by  clerk  as 
memorandum  which  may  be  put  in  shape  of  formal  judgment  at  any  time. 
When  judgment  will  not  be  stricken  out. 

Cited  in  Phillips  v.  Negley,  117  U.  S.  665,  29  L.  ed.  1013,  6  Sup.  Ct.  Rep.  901, 
holding  that  supreme  court  of  district  cannot  set  aside  judgment,  after  term 
at  which  rendered,  for  error  of  fact  or  law  by  court  rendering  same;  Johns 
v.  Fritchey,  39  Md.  258,  holding  mere  fact  that  docket  entries  were  not  made  in 
court  room  insufficient  reason;  Sarlouis  v.  Firemen's  Ins.  Co.  45  Md.  241,  hold- 
ing that  judgment  will  not  be  stricken  out  several  terms  after  rendered  without 
clear  and  convincing  proof  of  fraud,  surprise  or  irregularity;  Craig  v.  Wroth, 
47  Md.  281,  holding  that  relief  will  not  be  granted  after  terra  where  one  know- 
ingly acquiesces  in  judgment  or  is  guilty  of  laches  in  seeking  remedy;  Mc- 
Cormick  v.  Hogan,  48  Md.  404;  Abell  v.  Simon,  49  Md.  318, — ^holding  that  there 
must  be  clear  and  satisfactory  proof  of  fraud,  deceit  or  surprise  to  justify 
motion  after  term  at  which  judgment  was  entered;  Foran  v.  Johnson,  58  Md. 
144,  holding  that  judgment,  of  twelve  years  standing  will  not  be  stricken  out 
upon  allegation  of  fraud  and  deceit,  supported  only  by  ex  parte  affidavit,  most 
material  part  of  which  is  pronounced  false  by  opposing  party. 

Right  of  appeal  from  refusal  to  strike  out  judgment. 

Cited  in  Wainwright  v.  Wilkinson,  62  Md.  146,  holding  that  appeal  can  be 
taken  from  refusal  to  strike  out  judgment. 

—  Necessity  of  bill  of  exceptions  on  appeal  from  refusal. 

Cited  in  Coulbourn  v.  Fleming,  78  Md.  210,  27  Atl.  1041,  holding  not  obliga- 
tory upon  one  appealing  from  order  overruling  motion  to  strike  out  judgment 
to  take  bill  of  exceptions. 

Power  of  court  to  correct  entry  of  judgment. 

Cited  in  Waters  v.  Engle,  53  Md.  179,  holding  that  court  may  correct  error 
of  clerk  in  making  entries  affecting  execution  of  judgment. 

Parol  evidence  to  show  entry  of  judgment  directed. 

Cited  in  Stern  v.  Bennington,  100  Md.  344,  108  A.  S.  R.  433,  00  Atl.  17, 
holding  parol  evidence  admissible  to  prove  oral  order  given  where  clerk  fails 
to  enter  judgment  as  directed  by  court. 

Making  up  of  judgment  records. 

Cited  in  reference  note  in  88  A.  D.  688,  on  presumption  that  judgment  records 
-were  made  after  ino«?t  careful  deliberation. 
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Cited  in  note  in  28  L.R.A.  623,  on  making  up  of  record  necessary  to  oomplete 
judgment  or  order. 

81  AM.  DEC.  656,  HADDOCK  T.  BOSTON  dt  M.  R.  CO.  S  AIiIiEN,  298. 

Admissibility  of  declarations. 

Cited  in  Re  Hurlburt,  68  Vt.  366,  35  L.R.A.  794,  35  Atl.  77,  holding  general 
reputation  in  family  as  to  death  of  member  thereof,  not  derived  from  declara- 
tions of  deceased  member  of  family  inadmissible,  to  show  that  he  died  prior 
to  his  father. 

—  As  to  pedigree. 

Cited  in  Flora  y.  Anderson,  75  Fed.  217,  holding  declarations  of  servants, 
friends  or  neighbors  inadmissible  to  show  pedigree;  Koffman  v.  Kofifman,  193 
3dass.  593,  79  N.  £.  780,  holding  mother's  declarations  inadmissible  to  prove 
child  bom  in  wedlock,  illegitimate;  Northrop  v.  Hale,  76  Me.  306,  49  A.  R. 
615,  holding  declarations  of  one  deceased,  when  made  ante  litem  motam,  admis- 
sible to  show  one  natural  son  of  her  unmarried  sistef. 

Cited  in  reference  notes  in  79  A.  S.  R.  70,  on  evidence  of  pedigree;  23  A.  8. 
R.  377,  on  hearsay  evidence  of  pedigree. 

Cited  in  note  in  11  E.  R.  C.  333,  on  admissibility  of  declarations  regarding 
pedigree  by  deceased  members  of  the  family. 
Right  of  parent  to  testify  as  to  illegitimacy  of  her  child  bom  in  wedloclc. 

Cited  in  Abington  v.  Duxbury,  105  Mass.  287,  holding  mother's  testimony  inad- 
missible to  prove  her  own  son  illegitimate,  if  bom  in  wedlock;  Bell  v.  Territory, 
8  Okla.  75,  56  Pac  853,  holding  married  woman,  in  bastardy  proceedings,  in- 
competent to  testify  to  nonaccess  of  husband  during  period  within  which  child 
must  have  been  begotten. 

Cited  in  reference  note  in  5  A.  S.  R.  98,  on  parent's  declarations  to  bastardize 
issue. 

Cited  in  note  in  11  E.  R.  C.  540,  on  admissibility  of  testimony  or  declaration 
of  parent  as  to  legitimacy  of  child. 

81  AM.  DEC.  659,  SAWYER  v.  HOVEY,  8  ALIiEX,  831. 
Reformation  of  written  contract. 

Cited  in  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  102  Mass.  45,  holding  that 
mistake  must  be  of  both  parties,  and  about  every  subject  of  contract;  German 
American  Ins.  Co.  v.  Davis,  131  Mass.  316,  holding  that  proofs  of  mutual  mis- 
takes must  be  full  clear  and  decisive  where  contract  entered  into  deliberately; 
Clark  V.  Higgins,  132  Mass.  586,  holding  omission  that  is  not  through  mutual 
mistake,  hot  ground  for  reforming  contract;  Deutsch  v.  Pratt,  149  Mass.  415, 
21  N.  E.  1072,  holding  understanding  of  one  party  not  communicated  to  other 
not  ground  for  reformation;  Kennerty  v.  Etiwan  Phosphate  Co.  21  S.  C.  22C, 
53  A.  R.  669,  holding  mistaken  belief  that  certain  clause  is  not  in  instrument 
not  ground  for  reformation;  Ledyard  v.  Hartford  F.  Ins.  Co.  24  Wis.  496,  hold- 
ing that  it  must  clearly  appear  that  reformed  writing  will  express  understand- 
ing and  agreement  of  both  parties;  Richardson  v.  Adams,  171  Mass.  447,  50 
N.  E.  941,  to  point  that  proof  of  mistake  must  be  clear  full  and  decisive  to 
entitle  to  reformation;  Southard  v.  Curley,  134  N.  Y.  148,  30  A.  S.  R.  G42,  16 
L.R.A.  561,  31  N.  E.  330;  Stover  v.  Poole,  67  Me.  217, — to  point  that  strongest 
and  most  satisfactory  proof  is  necessary  to  entitle  to  reformation  on  ground 
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of  mutual  mistake;  Oswald  v.  Sproehnle,  16  111.  App.  368,  holding  that  mistake 
in  construction  of  clause  of  deed  affords  no  ground  for  reformation;  Andrew  v. 
Spurr,  8  Allen  412,  holding  that  deed  will  not  be  reformed  so  as  to  insert  reser- 
vation omitted  in  reliance  upon  grantee's  promise  to  carry  out  oral  agreement; 
Page  V.  Higgins,  150  Mass.  27,  5  L.R.A.  152,  22  N.  E.  63,  holding  mutual  mis- 
understanding of  understanding  as  to  land  to  be  conveyed  not  ground  for  refor- 
mation of  deed;  Boyce  v.  Hamburg-Bremen  F.  Ins.  Co.  24  Pa.  Super.  Ct.  589, 
holding  mistake  must  be  mutual  to  entitle  to  reformation  of  deed  for  that 
cause;  Citizens'  Nat.  Bank  v.  Judy,  146  Ind.  322,  43  N.  E.  259,  holding  omis- 
sion from  mortgage  prepared  by  mortgagee,  of  certain  lands  owned  by  mort- 
gagor, not  ground  for  reformation,  where  mortgagor  did  not  know  mortgagee's 
intent. 

Cited  in  reference  notes  in  92  A.  D.  444;  6  A.  S.  R.  822,— on  relief  in  equity 
for  mistake;  9  A.  S.  R.  712,  on  necessity  that  mistake  be  mutual  in  order  to  ob- 
tain relief;  89  A.  D.  282,  on  equity's  power  to  reform  written  instrmnents; 
9  A.  S.  R.  325,  on  degree  of  proof  necessary  to  reform  deed  on  ground  of  mis- 
take; 94  A.  D.  289,  on  proof  required  for  reformation  of  deed  on  the  ground 
of  mistake. 

Cited  in  notes  in  3  L.R.A.  190,  as  to  when  instruments  may  be  reformed  in 
equity;  65  A.  S.  R.  493,  494,  on  reformation  of  contracts;  65  A.  S.  R.  507,  on 
reformation  of  deeds;  30  A.  S.  R.  621,  on  reformation  of  written  instruments  on 
ground  of  mistake;  6  L.R.A.  200,  on  reformation  of  insurance  contracts. 

81  AM.  DEC.  662,  SILVER  T.  FRAZIER,  3  ATjJJEN,  882. 
Misrepresentations  as  ground  for  avoiding  contract. 

Cited  in  Miller  v.  Powers,  119  Ind.  79,  4  L.R.A.  483,  21  N.  E.  455,  holding  that 
one  able  to  read,  and  not  reading  instrument,  cannot  avoid  same  because  its 
character  misrepresented. 

Cited  in  notes  in  11  A.  S.  R.  351,  on  false  representations  which  will  not 
avoid  or  vitiate  contract;  37  L.R.A.  611,  on  right  to  rely  on  statements  as  to 
property  at  a  distance  made  to  effect  contract  as  basis  for  charge  of  fraud. 

Distinguished  in  May  v.  Western  U.  Teleg.  Co.   112  Mass.  90,  holding  one 
liable  for  false  representations  in  nature  of  warranty,  though  no  endeavor  made 
to  ascertain  truth  of  representation. 
Proximate  cause  as  affecting  liability  for  injnry. 

Cited  in  New  York  C.  &  St.  L.  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N.  E. 
233,  holding  railroad  company  not  liable  for  injuries  to  employee,  though  proper 
headlight  not  provided,  where  proximate  cause  of  collision  was  co-employees 
disobedience  or  orders;  Lewis  v.  Flint  &  P.  M.  R.  Co.  54  Mich.  55,  52  A.  R.  790, 
19  N.  W.  744,  holding  railroad  company  not  liable  for  injuries  to  passenger, 
negligently  carried  beyond  station,  where  accidental  misstep  after  alighting 
proximate  cause. 

Cited  in  reference  note  in  95  A.  D.  283,  on  necessity  that  damages  to  be 
allowed  be  natural  and  proximate  cause  of  injury. 

Cited  in  note  in  6  L.R.A.  194,  on  proximate  and  remote  cause  of  injury. 

81  AM.  DEC.  665,  TOWER  v.  APPL.ETON  BANK,  8  AliliEN,  887, 
Right  of  action  on  lost  or  destroyed  note. 

Cited  in  Tuttle  v.  Standish,  4  Allen,  481,  81  A.  D.  712,  holding  that  owner  of 
lost  note   cannot  maintain    action    at   law   against  endorser,   where    indemnity 
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bond  not  adequate  protection;  McGregory  v.  McGregory,  107  Mass.  643,  holding 
action  maintainable  on  lost  joint  promissory  note  against  all  makers,  wliere 
sufficient  indemnity  bond  filed  before  judgment;  Tucker  v.  Tucker,  119  Mass. 
79,  holding  that  judgment  may  be  rendered  upon  lost  promissory  note,  upon 
filing  of  sufficient  indemnity  bond;  McCann  v.  Randall,  147  Mass.  81,  9  A.  S.  R. 
666,  17  N.  E.  75,  to  point  that  action  at  law  may  be  maintained  on  lost  prom- 
issory note  if  indemnity  bond  affords  adequate  protection. 

Cited  in  notes  in  94  A.  S.  R.  479,  on  burden  of  proof  in  actions  on  lost  instru- 
ments; 81  A.  D.  715,  on  action  on  lost  note. 

—  Bank  note. 

Cited  in  Hagerstown  Bank  v.  Adams  Exp.  Co.  45  Pa.  419,  84  A.  D.  499,  hold- 
ing that  owner  of  bank  notes  may  recover  amount  from  issuing  bank  on  proof  of 
destruction. 

—  Right  to  require  indemnity  bond. 

Cited  in  Schmidt  v.  People's  Nat.  Bank,  153  Mass.  550,  27  N.  E.  StfS,  holding 
that  court;  in  action  at  law  on  lost  note,  may  require  that  suitable  indemnify 
bond  be  filed  before  entry  of  judgment. 

81  AM.  DEX;.  670,  HELAND  v.  LOWEUEi,  S  ALIiKN,  407. 
Violation  of  law  or  ordinance  as  bar  to  recovery  for  injuries. 

Cited  in  Newcomb  v.  Boston  Protective  Dept.  146  Mass.  596,  4  Am.  St.  Rep. 
354,  16  N.  E.  555,  denying  right  to  recover  for  injury  to  which  violation  of 
city  ordinance  contributed;  Malloy  v.  American  Hide  &  Leather  Co.  148  Fed. 
482,  holding  tliat  violation  of  statute  fixing  age  of  elevator  operators  precludes 
recovery  for  death  through  employee's  negligence;  Knickerbocker  Ice  Co.  v.  Leyda, 
128  111.  App.  66,  holding  right  of  recovery  for  personal  injury  precluded  where 
violation  of  ordinance  is  proximate  cause  thereof;  Gilmore  v.  Fuller,  198  IlL 
130,  60  L.R.A.  286,  65  N.  E.  84,  denying  right  to  recover  for  injury  by  negli- 
gent discharge  of  pistol  by  co-participant  at  unlawful  charivari;  Devor  v. 
Knauer,  84  111.  App.  184,  denying  right  to  recover  for  injury  received  from 
owner  while  committing  bur^Oary;  Harris  v.  Hatfield.  71  111.  298,  holding  re- 
covery for  disease  communicated  by  Texas  cattle  brought  into  state  during  pro- 
hibited months,  prevented  by  purchasing  and  retaining  in  pasture  after  learn- 
ing facts;  Smith  v.  Boston  &  M.  R.  Co.  120  Mass.  490,  21  Am.  Rep.  538,  denying 
recovery  for  injury  while  going  on  Sunday  to  see  if  house  into  whic^  one  is  to 
move  next  day  has  been  cleaned;  Tutle  v.  Lawrence,  119  Mass.  276,  holding 
burden  of  proving  nonviolation  of  ordinance  limiting  speed,  on  plaintiff. 

Cited  in  reference  note  in  4  A.  S.  R.  361,  on  violation  of  law  directly  con- 
tributing to  injury  as  bar  to  recovery. 

Cited  in  notes  in  36  A.  S.  R.  818,  on  right  of  one  violating  law  to  recover  for 
negligent  injury;  24  A.  R.  26,  on  right  to  recover  from  municipality  for  injury 
on  highway  while  violating  ordinance;  11  L.R.A.  35,  on  excessive  speed  on 
streets  as  bar  to  relief  for  injury  from  defective  highway;  59  A.  D.  739,  on  effect 
of  contributory  negligence  on  liability  of  owner  of  defective  bridge. 

Distinguished  in  Baker  v.  Portland,  58  Me.  199,  4  Am.  Rep.  274,  holding 
recovery  for  injury  by  stone  pile  in  street  not  prevented  by  driving  at  prohibited 
speed  which  did  not  contribute  to  injury;  Barton  v.  Syracuse,  36  N.  Y.  54, 
holding  one  connecting  drain  with  sewer  not  wrongdoer,  though  required  notice 
ii  not  given* 
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Violation  of  ordinance  as  negligence. 

Cited  in  Weeks  v.  McNulty,  101  Tenn.  505,  43  L.R.A.  186,  70  Am.  St.  Rep. 
693,  48  S.  W.  809,  denying  liability  for  death  of  guest  at  hotel  not  caused  by 
violation  of  ordinance  requiring  fire  escapes;  Jackson  v.  Kansas  City,  F.  S.  & 
M.  R.  Co.  167  Mo.  621,  80  Am.  St.  Rep.  650,  58  S.  W.  32,  holding  railroad  com- 
pany liable  for  death  due  to  violation  of  ordinance  unaccepted  by  it  limiting 
speed  of  trains;  Bott  v.  Pratt,  33  Minn.  323,  53  Am.  Rep.  47,  23  N.  W.  237, 
sustaining  liability  for  damages  by  unlawfully  leaving  team  unhitched. 

Delegation  of  legislative  power. 

Cited  in  State  ex  rel.  Pearson  v.  Hayes,  61  N.  H.  264,  denying  power  of  legis- 
lature to  delegate  to  voters  of  state  whether  specified  act  shall  become  law: 
People  ex  rel.  Cox  v.  Special  Sessions  Justices,  7  Hun,  214,  sustaining  legisla- 
tive power  to  confer  on  health  board  power  to  enact  and  enforce  ordinance 
against  adulterating  milk;  Com.  v.  Plaisted,  148  Mass.  376,  2  L.R.A.  142,  12  Am. 
St.  Rep.  566,  19  N.  E.  224,  sustaining  delegation  to  city  board  of  police  of  power 
to  enact  rules  for  government  of  itinerant  musicians. 

Cited  in  note  in  16  A.  D.  192,  on  delegation  of  power  to  municipal  corpora- 
tions. 

Powers  of  city  council. 

Cited  in  Huron  v.  Campbell,  3  S.  D.  309,  63  N.  W.  182,  sustaining  right  to 
enjoin  payment  of  compensation  to  city  attorney  under  unauthorized  resolution 
of  city  council;  Des  Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  505,  24  Am.  Rep. 
756,  denying  injunction  against  passage  of  ordinance  conferring  franchise  on 
new  gas  company  before  expiration  of  old  company's  fraehise. 

Cited  in  notes  in  1  L.R.A.  169,  on  power  and  authority  of  municipal  corpora- 
tions; 41  L.  ed.  U.  S.  519,  on  authority  to  pass  municipal  ordinances;  13  L.R.A. 
74,  on  scope  and  effect  of  municipal  ordinances;  13  L.R.A.  481,  on  municipal  con- 
trol over  erection  of  wooden  buildings;  36  L.R.A.  306,  on  validity  of  regula- 
tion of  speed  of  vehicles  on  street. 
Force  of  municipal  ordinances. 

Cited  in  Pennsylvania  Co.  v.  Frana,  13  111.  App.  91;  Swindell  v.  State,  143 
Ind.  153,  35  L.R.A.  50,  42  N.  £.  528, — holding,  arguendo,  municipal  ordinance 
as  binding  within  corporate  limits,  as  statute;  People  ex  rel  Lodes  v.  Health 
Dept.  117  App.  Div.  856,  103  N.  Y.  Supp.  275,  holding  that  ordinance  pur- 
suant to  authority  of  legislature  has  like  force  within  the  limits  of  its  opera- 
tion as  statute. 
Invalidity  of  statute. 

Cited  in  Crescent  City  Gaslight  Co.  v.  New  Orleans  Gaslight  Co.  27  La.  Ann. 
138,  holding  unconstitutional  act  attempting  to  extend  corporate  franchise,  utter- 
ly void  from  beginning. 

Effect  of  standing  rules  of  legislative  board. 

Cited  in  Hicks  v.  Long  Branch  Commission,  69  N.  J.  L.  300,  55  Atl.  250, 
holding  standing  rules  of  legislative  board,  adopted  by  ordinance,  under  charter 
authority  as  binding  upon  l>oard  and  members  as  any  state  statute  or  law. 
Jurisdiction   pf   court  over   municipal   police  power. 

Cit^d  in  Danville  v.  Hatcher,  101  Va.  523,  44  S.  E.  723,  holding  that  courts 
cannot  interfere  with  manner  of  municipality's  exercise  of  police  power  fully 
and  properly  conferred  by  legislature. 
Am.  Dec.  Vol.  XI.— 29. 
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Kvidence  of  reputation  as  to  drinking. 

Cited  in  McCarty  v.  Leary,  118  Mass.  509;  Edwards  ▼.  Worcester,  172  Mass. 
104,  51  N.  E.  447, — ^holding  testimony  as  to  reputation  as  to  sobriety  inad- 
missible to  show  improbability  of  plaintiff's  intoxication  when  injured;  Shelly  v. 
iirunswick  Traction  Co.  65  N.  J.  L.  639,  48  Atl.  562,  holding  evidence  of  plain- 
tiff's intoxication  previous  to  accident  inadmissible;  Williams  v.  Edmunds,  75 
Mich.  92,  42  N.  W.  534,  holding  inadmissible,  general  reputation  for  sobriety 
of  defendant's  servant,  to  disprove  intoxication  at  time  of  accident;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Davis,  92  Tex.  372,  48  S.  W.  570,  holding  inadmissible, 
evidence  that  conductor  whose  alleged  negligence  caused  injury,  was  a  "drink- 
ing man." 

81  AM.  DEC.  672,  WHITHEAD  v.  KEYES,  3  AIjIjEN,  495. 

Right  of  Jury  to  papers  In  evidence. 

Cited  in  Burghardt  v.  Van  Deusen,  4  Allen,  374,  holding  decision  of  court  to 
allow  papers  read  in  evidence  to  go  to  jury,  not  subject  of  exception;  Farnum 
▼.  Pitcher,  151  Mass.  470,  24  N.  E.  590,  holding  that  court  may,  in  its  discre- 
tion decline  to  send  to  jury  published  volumes  of  laws  of  another  state,  in  evi- 
dence; Melanefy  v.  Morrison,  152  Mass.  473,  26  N.  E.  36,  holding  discretionary 
with  court  to  permit  book  offered  in  evidence  to  go  to  jury;  Krauss  v.  Cope,  180 
Mass.  22,  61  N.  E.  220,  holding  that  no  exception  lies  to  court's  refusal  to  allow 
auditor's  report,  in  evidence,  to  go  to  jury  room. 

Conclusiveness  of  officer's  return. 

Cited  in  Raker  v.  Bucher,  100  Cal.  214,  34  Pac.  654,  holding  return  only  prima 
facie  evidence  in  action  for  selling  property  without  notice;  McGough  v.  Wel- 
lington, 6  Allen,  505,  holding  return  of  oflicer  not  conclusive  in  action  against 
him,  when  relied  upon  to  prove  his  case;  Riley  v.  Tolman,  181  Mass.  335,  63  N.  E. 
892,  holding  sheriff's  return  at  least  prima  facie  evidence  when  offered  to  prove 
removal  of  attached  goods;  Smith  v.  Wenz,  187  Mass.  421,  73  N.  E.  651,  holding 
attaching  officer's  return  must  be  taken  as  true  in  determining  validity  of 
attachment;  Parker  v.  Young,  188  Mass.  600,  76  N.  E.  98,  holding  sheriff's  re- 
turn in  replevin  not  conclusive  evidence  that  statutory  bond  was  token. 

Cited  in  reference  note  in  88  A.  D.  587,  as  to  when  sheriff's  return  is  con- 
clusive. 

Requisites  of  arrest. 

Cited  in  notes  in  8  L.R.A.  532,  on  how  arrest  made;  19  A.  D.  486,  on  necessity 
of  actual  caption  to  arrest;  61  A.  D.  151,  152,  on  what  constitutes  an  arrest 
where  party  does  not  submit  thereto. 

81  AM.  DEC.  677,  EASTMAN  v.  SANBORN,  8  ALLEN,  594. 

Right  of  action  for  damages  from  unskillful  treatment  by  physician. 

Cited  in  Stover  v.  Bluehill,  51  Me.  439;  Tuttle  v.  Farmington,  68  N.  H.  13. — 
holding  that  injured  party,  without  fault,  may  recover  damages  arising  from 
unskilful  treatment  by  surgeon  of  ordinary  skill  and  knowledge. 

l^ited  in  notes  in  36  A.  S.  R.  846,  on  intervening  negligent  acts  between  orig- 
inal act  and  injury;  1  L.R.A.  76,  on  obligations  of  person  injured  by  another's 
fault;  17  L.R.A.  34,  on  effect  of  concurrence  of  physician's  negligence  m  injury 
on  liability  of  defendant;  50  A.  R.  604,  on  liability  of  one  causing  injury  for 
increase  thereof  by  unskilful  or  negligent  treatment  by  surgeon. 
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Contributory  negligence  as  a  bar. 

Cited  in  reference  note  in  43  A.  D.  365,  on  passenger's  contributory  negligence 
as  affecting  his  right  to  recover  for  injury. 

Measure  of  damages. 

Cited  in  reference  note  in  18  A.  S.  R.  440,  on  measure  of  damages  for  injury 
to  animal. 

—  For  personal  injuries. 

Cited  in  Loeser  v.  Humphrey,  41  Ohio  St.  378,  62  A.  R.  S6,  holding  that  full 
damages  may  be  recovered  though  physician's  omission  to  apply  most  approved 
remedy  affects  extent  thereof;  Jones  v.  George,'  61  Tex.  345,  48  A,  R.  280,  on 
measure  of  damages  for  injuries  resulting  from  negligence. 

^For  negligent  Icilling  of  stoclc  by  railroad. 

Cited  in  Harrison  v.  Missouri  P.  R.  Co.  88  Mo.  626,  holding  that  measure  is 
difference  between  value  before  injury  and  immediately  after. 

—  For  partial  injury  to  personal  property. 

Cited  in  Dietrich  v.  Hannibal  &  St.  J.  R.  Co.  89  Mo.  App.  36;  Coyle  v.  Baum, 
3  Okla.  695,  41  Pac.  389, — to  point  that  in  ordinary  cases  measure  is  difference 
between  value  before  injury  and  immediately  after  and  reasonable  expense  in- 
curred in  endeavoring  to  restore  property. 

Cited  in  note  in  6  L.R.A.  454,  on  damages  for  injury  to  personal  property. 
Contributory  negligence  as  precluding  recovery,  where  damages  can  be 
apportioned. 

Cited  in  Horrigan  v.  Clarksburg,  150  Mass.  218,  6  L.R.A.  609,  22  N.  E. 
897,  on  right  of  recovery  for  injuries  resulting  from  defective  way,  where  there 
18  contributory  negligence,  if  damages  can  be  apportioned. 

81  AM.  DEC.   680,   CHIIiD  v.  BOSTON,   4  ALLEN,   41. 
Liability  of  city  generally. 

Cited  in  notes  in  79  A.  D.  475,  on  municipal  acts  as  judicial  or  ministerial; 
66  A.  D.  436,  on  liability  for  damages  where  city  ceases  to  act  judicially  or  legis- 
latively. 

Liability  of  city  as  to  sewers. 

Cited  in  King  v.  Granger,  21  R.  I.  93,  79  A.  S.  R.  779,  41  Atl.  1012,  holding 
city  liable  for  personal  injuries  due  to  overtaxing  capacity  of  sewer  by  diverting 
surface  water  and  sewage  from  other  directions. 

Cited  in  notes  in  89  A.  D.  401;  16  E.  R.  C.  624,  628,— on  liability  of  municipal 
corporation  in  respect  to  sewers;  61  L.R.A.  710,  on  nonliability  of  municipality 
for  injury  by  drains;  66  A.  D.  435,  on  nonliability  of  municipality  for  damages 
occasioned  by  sewers  or  lack  thereof;  54  A.  R.  671,  on  municipal  liability  for 
insufficiency  of  sewers;  41  L.  ed.  U.  S.  840,  on  drainage  of  surface  water. 

^For  defect  in  plan  adopted. 

Cited  in  Johnston  v.  District  of  Columbia,  118  U.  S.  19,  30  L.  ed.  75,  6  Snp 
Gt.  Rep.  923,  holding  city  not  liable  for  damages  due  to  insufficient  sewernprt' 
system;  Darling  v.  Bangor,  68  Me.  108.  holding  city  not  liable  for  any  defect 
in  plan  of  drainage  adopted:  Keeley  v.  Portland,  100  Me.  260,  61  Atl.  180, 
holding  city  not  liable  for  injuries  resulting  from  insufficient  size  of  sewer  and 
outlet;  Emery  v.  Lowell,  104  Mass.  13,  holding  that  no  action  lies  for  defect 
or  insufficiency  in  plan  or  system  of  drainage  authoritatively  adopted;  Buckley  v. 
New  Bedford,  153  Mass.  64,  29  N.  K  201,  holding  that  landowner  draining  into 
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sewer  by  permit  cannot  recover  against  city  for  sewer  backing  into  cellar; 
Manning  ▼.  Springfield,  184  Mass.  246,  68  N.  E.  202,  holding  city  not  liable  for 
damages  caused  by  insufficiency  of  its  system  of  sewers;  Robinson  t.  Everett, 
191  Mass.  587,  77  N.  E.  1151,  holding  city  not  liable  for  damage  caused  by  lack 
of  capacity  of  sewer  due  to  original  plan;  ITarrington  v.  Woodbridge  Twp.  70 
N.  J.  L.  28,  56  Atl.  141,  holding  city  not  liable  to  private  property  owner  be- 
cause sewer  affords  inadequate  drainage;  Willett  v.  St.  Albans,  69  Vt.  330, 
38  Atl.  72,  holding  city  not  liable  for  damages  resulting  from  defects  in  plan 
or  method  of  construction  of  sewer;  Hart  v.  Neillsville,  126  Wis.  546,  1  L.R.A. 
IN.  S.)  952,  104  N.  W.  699,  4  A.  &  E.  Ann.  Cas.  1085,  holding  city  having  adopt- 
ed plan  for  sewerage  system  not  liable  for  personal  injuries,  because  deficient; 
Hill  V.  Boston,  122  Mass.  344,  23  A.  R.  332,  as  to  city's  liability  for  deficiency 
in  plan  of  drainage  adopted. 

Cited  in  notes  in  20  A.  S.  R.  738,  on  municipal  liability  for  defect  in  plan  for 
sewers;  1  L.R.A.(N.S.)  963,  on  liability  of  city  for  injuries  to  property  from 
sewerage  system  not  constructed  according  to  any  plan  adopted  by  competent 
authorities  or  constructed  according  to  defective  plan. 

Distinguished  in  Fair  v.  Philadelphia,  88  Pa.  309,  32  A.  si.  455,  6  W.  N.  C. 
534,  8  Luzerne  Leg.  Reg.  225,  36  Phila.  Leg.  Int.  115,  holding  city  not  liable 
because  sewer  inadequate  to  carry  off  surface  drainage. 
^  Negligent  construction. 

Cited  in  Ft.  Wayne  v.  Coombs,  107  Ind.  75,  67  A.  R.  82,  7  N.  E.  743,  holding 
municipal  corporation  liable  to  citizen  who  taps  sewer  for  private  benefit,  for 
negligent  construction  or  maintenance  thereof;  Murphy  v.  Lowell,  124  Mass. 
564,  holding  city  liable  for  injury  caused  by  any  neglect  in  course  of  construc- 
tion of  sewer;  Coan  v.  Marlborough,  164  Maas.  206,  41  N.  E.  238,  holding  city 
liable  to  private  acti<m  for  negligence  in  building  or  maintaining  sewers; 
O'Brien  v.  Worcester,  172  Maas.  348,  62  N.  E.  385,  hoiding  city  liable  for  dam- 
ages to  property  caused  by  backing  up  of  water  due  to  walling  up  of  old  sewer; 
Lockwood  V.  Dover,  78  N.  H.  209,  61  AtL  32,  holding  city  liable  for  negligence 
in  construction  and  maintenance  of  its  sewers;  Sayre  v.  Newark,  60  N.  J.  £q. 
361,  83  A.  S.  R.  620,  48  L.R.A.  722,  46  Atl.  985,  holding  city  liable  in  damages 
for  injury  to  riparian  owner  caused  by  negligence  in  construction  and  mainte- 
nance of  sewers;  Winn  v.  Rutland,  52  Vt.  481,  holding  city  liable  for  personal 
injuries  due  to  negligence  in  construction  or  maintenance  of  sewer;  Hill  v.  Bos- 
ton, 122  Mass.  344,  23  A.  R.  332,  to  point  that  city  is  liable  when  private  property 
is  injured  by  neglect  in  construction  or  repair  of  sewer. 

Cited  in  note  in  6  L.R.A.  126,  on  liability  of  municipal  corporation  for  negli- 
gent construction  of  sewers  and  drains. 
—  Failure  to  repair. 

Cited  in  Hamlin  v.  Biddeford,  95  Me.  308,  49  Atl.  1100,  holding  city  liable  for 
injuries  resulting  from  neglect  to  repair  sewer;  Emery  v.  Lowell,  106 
Mass.  89,  holding  city  liable  for  failure  to  keep  sewer  in  repair 
and  free  from  obstructions;  Ranlett  v.  Lowell,  126  Mass.  431,  holding 
city  bound  to  keep  sewers  in  repair;  Bates  v.  Westborough,  151  Mass.  374,  7 
L.RJL  166,  28  N.  E.  1070,  holding  town  liable  to  landowner  for  damages 
resulting  from  neglect  to  keep  its  sewers  unobstructed;  Allen  v.  Boston,  169 
Mass.  324,  38  A.  S.  R.  423,  34  N.  E.  519,  holding  city  liable  for  damages  caused 
by  neglect  to  repair  sewer;  Melrose  v.  Hiland,  163  Mass.  303,  39  N.  E.  103j, 
holding  that  town  has  power  to  repair  common  drain  though  upon  private  land 
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and  outside  of  highway  limits;  McCarty  v.  Patterson,  186  Mass.  4,  71  N.  E.  112, 
holding  city  liable  for  not  keeping  sewer  in  order,  providing  there  is  no  con- 
tributory negligence;  Rowe  v.  Portsmouth,  56  N.  H.  291,  22  A.  R.  464,  holding 
city  not  liable  for  obstruction  in  sewer  not  placed  there  by  itself  or  its  officials, 
until  after  actual  notice;  Jersey  City  v.  Keirnan,  60  N.  J.  L.  246,  13  Atl.  170, 
holding  city,  liable  for  injuries  caused  by  failure  to  repair  sewer  after  notice  of 
break  therein;  Aldrich  v.  Tripp,  11  R.  I.  141,  23  A.  R.  434,  7  Legal  Gaz.  366, 
holding  city  liable  for  personal  injury  due  to  negligent  repairing  of  sewer;  Re 
Kingman,  163  Mass.  666,  12  L.R.A.  417,  27  N.  E.  778,  to  point  that  city  is  liable 
for  neglect  in  maintenance  and  repair  of  its  sewers. 

Cited  in  notes  in  61  L.R.A.  697,  on  duty  and  liability  of  municipality  with  re- 
spect to  repair  of  drains;  6  L.R.A.  127,  on  liability  of  municipal  corporation  for 
neglect  to  repair  sewers  and  drains. 

Distinguished  in  Barry  v.  Lowell,  8  Allen,  127,  86  A.  D.  690,  holding  city  not 
liable  for  failure  to  repair  public  sewer,  whereby  waste  water  backs  into  cellar 
imconnected  by  drain  with  such  sewer. 

liiability  of  city  for  defective  plan  of  public  imiiroYeincnts  generally. 

Cited  in  Knostman  &  P.  Furniture  Co.  v.  Davenport,  99  Iowa,  689,  68  N.  W. 
887;  Pfeifer  v.  Lake,  37  111.  App.  367, — ^holding  municipal  corporations  not  lia- 
ble for  any  defect  in  plan  or  mode  of  improvement;  Watters  v.  Omaha,  76  Neb. 
866,  110  N.  W.  981,  holding  city  not  liable  in  damages  because  of  alleged  defect 
in  plan  for  construction  of  viaduct,  unless  so  manifestly  dangerous  that  all  rea- 
sonable minds  would  agree  that  it  was  unsafe;  Galveston  v.  Posnainsky,  62  Tex. 
118,  60  A.  R.  617,  to  point  that  city  is  not  liable  for  injuries  resulting  from 
execution  of  plan  adopted  for  public  works;  Gould  v.  Topeka,  32  Kan.  486,  49 
A.  R.  496,  4  Pac.  822,  on  liability  of  city  for  defect  in  plan  or  mode  of  improve- 
ment of  streets;  Detroit  v.  Beckman,  34  Mich.  126,  22  A.  R.  507,  on  liability 
of  city  where  original  plan  of  construction  of  culvert  so  defective  as  to  be  dan- 
gerous when  completed;  Clemens  v.  Auburn,  66  N.  Y.  334,  on  liability  of  city, 
imposed  by  law  with  duty  of  repairing  sidewalk,  for  injuries  resulting  from 
improper  construction,  though  in  accordance  with  established  grade. 

Liability  of  city  for  damages  caused  by  street  improvements  generally. 

Cited  in  Steinmeyer  v.  St.  Louis,  3  Mo.  App.  266,  holding  city  not  liable 
because  sewer  became  insufficient  to  carry  off  increased  volume  of  water  due  to 
grading  of  street,  where  work  not  executed  negligently  nor  carelessly;  Whiting 
v.  Boston,  106  Mass.  89,  on  liability  of  city  for  injuries  from  delay  in  and  negli- 
gent manner  of  making  street  improvements. 
liiability  of  city  for  negligence  generally. 

Cited  in  Naumberg  v.  Milwaukee,  77  C.  C.  A.  67,  146  Fed.  641,  holding  city 
liable  for  injuries  caused  by  negligent  management  of  drawbridge  maintained 
by  it;  McCord  v.  Pueblo,  6  Colo.  App.  48,  36  Pac.  1109,  holding  municipal  cor- 
poration liable  for  injuries  to  private  property  caused  by  negligent  construction 
of  levee;  Roll  v.  Indianapolis,  62  Ind.  647,  on  liability  of  municipal  corporation 
for  injuries  to  private  rights. 

Cited  in  notes  in  7  L.R.A.  167,  on  municipal  liability  in  damages  for  neglect 
of  duty;  4  L.R.A.  326,  on  liability  of  municipal  corporation  for  injury  caused 
by  its  negligence;  1  E.  R.  C.  621,  on  liability  of  municipal  corporation  neglect- 
ing to  perform  duty  imposed  by  charter;  84  A.  S.  R.  923,  on  injuries  due  t# 
negligence  of  city  in  pollution  of  water. 
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Distinguished  in  Hill  v.  Boston,  122  Mass.  344,  23  A.  R.  332,  holding  city  not 
liable  to  child  for  injuries  sustained  by  him,  by  reason  of  unsafe  condition  of 
staircase  in  school  house  provided  by  city,  under  duty  imposed  by  general  laws; 
Clark  V.  Eaaton,  149  Mass.  43,  14  N.  E.  795,  holding  city  improving  creek  under 
statutory  authority  liable  for  seting  back  of  water  due  to  its  negligence. 

—  Insuillcient  water   supply. 

Cited  in  Levy  v.  Salt  Lake  City,  3  Utah,  63,  1  Pac.  160,  holding  city  liable 
for  damages  resulting  from  negligent  exercise  of  charter  power  in  distributing 
water  to  its  inhabitants;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  335, 
35  S.  W.  341,  holding  city  liable  for  negligence  in  maintaining  waterworks  in- 
sufficient to  extinguish  fire. 

—  Care  of  public  way. 

Cited  in  Oliver  v.  Worcester,  102  Mass.  489,  3  A.  R.  485,  holding  city  liable  for 
injuries  resulting  from  negligently  leaving  open  and  unguarded  hole  dug  in  pub- 
lic foot  path  while  repairing  public  building;  Detroit  v.  Blackeby,  21  Mich.  84,  4 
A.  R.  450,  2  Legal  Gaz.  337,  holding  city  of  Detroit  not  liable  for  injuries  resulting 
from  neglect  to  repair  streets. 

Disapproved  in  Barnes  v.  District  of  Columbia,  91  U.  8.  640,  23  L.  ed.  440, 
holding  city,  holding  voluntary  charter,  is  responsible  for  its  mere  negligence  in 
care  and  management  of  streets. 

lifability  of  city  for  negligence  of  its  servants. 

Cited  in  Norton  v.  New  Bedford,  166  Mass.  48,  43  N.  E.  1034,  holding  city 
liable  for  personal  injury  to  laborer  due  to  negligence  of  its  officers  in  construc- 
tion of  sewer;  Welsh  v.  Rutland,  56  Vt.  228,  48  A.  R.  762,  holding  village  not 
liable  for  injuries  resulting  from  negligence  of  engineer  of  fire  department  in 
thawing  out  hydrant  whereby  water  escaped,  formed  into  ice  and  traveler  on 
street  falling  thereon  was  injured;  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A,  R. 
664,  holding  city  not  liable  for  loss  by  fire  where  through  negligence  of  its  agents 
water  supply  pipe  was  filled  with  mud;  Moynihan  v.  Todd,  188  Mass.  301,  108 
A.  8.  R.  473,  74  N.  E.  367,  to  point  that  city  may  be  liable  for  negligent  acts 
of  misfeasance  done  by  its  servants  in  construction  of  sewer. 

Cited  in  notes  in  11  L.R.A.  416,  on  liability  of  municipal  corporation  for 
nej^ligence  of  its  officers;  30  A.  8.  R.  380,  on  municipal  liability  for  errors  of 
orticers  and  agents  in  plan  of  work. 

Distinguished  in  Tindley  v.  Salem,  137  Mass.  171,  50  A.  R.  289,  holding  city 
not  liable  for  negligence  of  its  servants  in  discharging  fireworks  during  author- 
ized celebration  of  public  holiday  exclusively  for  gratuitous  amusement  of  pub- 
lic: Curran  v.  Boston,  151  Mass.  505,  21  A.  S.  R.  405,  8  L.R.A.  243,  24  N.  E. 
781,  holding  city  not  liable  for  injuries  to  inmate  of  work  house  through  neg- 
ligence of  its  officers  employed  by  independent  board,  not  agent  of  city,  though 
city  obtained  some  profit  from  inmate's  labor. 
Liability  of  city  for  nuisance. 

Cited  in  Wheeler  v.  Worcester,  10  Allen,  691,  holding  city  not  liable  for  in- 
juries caused  by  obstruction  of  stream  by  bridge  constructed  by  railroad  cor- 
poration, under  authority  of  its  charter;  Merrifield  v.  Worcester,  110  Mass.  216, 
14  A.  R.  592,  holding  city  not  liable  for  pollution  of  stream  so  far  as  it  is 
attributable  to  plan  of  sewerage  adopted;  Bra3rton  v.  Fall  River,  113  Mass.  218, 
18  A.  R.  470,  holding  city  liable  to  parties  injured  where  construction  and  man- 
agement of  sewer  creates  private  nuisance;   Lynch  v.  Clarke,  25  R.  L  495,  50 
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Atl.  779,  holding  city  not  liable  for  obstruction  placed  in  water  course  by  third 
parties  merely  because  it  had  notice  thereoi. 
When  public  ofllcers  do  not  act  as  agents. 

Cited  in  Gilpatrick  v.  Biddeford,  86  Me.  534,  30  Atl.  99;  Bulger  v.  Eden,  82 
Ale.  352,  9  L.R.A.  205,  19  Atl.  829, — holding  that  municipal  officers  in  laying  out 
and  constructing  sewers  act  as  public  olRccrs  and  not  as  agents  of  town;  Griggs 
V.  Foote,  4  Allen,  195,  holding  that  city  government  act  as  public  officers  and  not 
as  agents,  in  raising  street  grade;  New  Bedford  v.  Taunton,  9  Allen,  207,  hold- 
ing that  overseers  of  poor  in  binding  out  children  act  as  public  officers  not  as 
agents;  Barney  v.  Lowell,  98  Mass.  570,  holding  that  superintendent  of  streets 
acts  as  public  officer  not  as  agent,  in  performance  of  his  duties;  Brimmer  v. 
Boston,  102  Mass.  19,  holding  board  of  aldermen  in  laying  out  public  ways  not 
subject  to  control  and  direction  of  inhabitants  as  agents;  Haskell  v.  New  Bed- 
ford, 108  Mass.  208,  holding  that  acts  done  by  mayor  and  aldermen  to  keep 
streets  clear  of  obstructions,  are  done  as  public  officers  not  as  agents;  Melrose 
V.  Hiland,  163  Mass.  303,  39  N.  E.  1031,  holding  that  care  of  drain  is  upon 
municipality  and  its  officials  act  as  agents;  Lemon  v.  Newton,  134  Mass.  478, 
holding  that  selectmen  in  laying  out  sewers,  under  statute,  do  not  act  as  agents 
of  town,  but  as  public  officers;  Barry  v.  Smith,  191  Mass.  78,  6  L.R.A^(N.S.) 
1028,  77  N.  E.  1099,  6  A.  &  E.  Ann.  Cas.  817,  on  distinction  between  ministerial 
and  judicial  acts  of  public  officer. 
Duty  where  bank  is  washed  away  from  toll  bridge. 

Cited  in  Com.  v.  Deerfield,  6  Allen,  449,  holding  that  corporation  owning  toll 
bridge  must  extend  bridge  to  new  bank  created  by  washing  of  river. 
Right  of  general  taxation  for  construction  of  sewer. 

Cited  in  Sears  v.  Street  Comrs.  173  Mass.  350,  to  point  that  expense  of  sewer 
construction  is  proper  subject  for  general  taxation. 
Jurisdiction  of  court  over  municipal  determination  as  to  improvements. 

Cited  in  Springer  v.  Walters,  37  111.  App.  326,  holding  determination  by  mu- 
nicipal authorities  as  to  character  of  public  improvements  not  ordinarily  sub- 
ject to  revision  by  courts. 

81    AM.    DEC.    689,    MULREY  v.    SHAWMUT   F.    INS.    CO.    4    ALLEN, 

116. 
Power  of  officers  of  mutual  Insurance  companies  to  waive  by-laws  and 

provisions. 

Cited  in  Lewis  v.  Monmouth  Mut.  F.  Ins.  62  Me.  492,  holding  that  officers  of 
mutual  insurance  company  against  fire  have  power  to  waive  defects  in  prelimi- 
nary proof  required  by  statute;  Evans  v.  Trimountain  Mut.  F.  Ins.  Co.  9  Allen, 
329;  Murphy  v.  People's  Equitable  Mut.  F.  Ins.  Co.  7  Allen,  239,--holding  that  of- 
ficers of  mutual  insurance  companies  cannot  waive  by-laws  and  provisions  adopt- 
ed by  company  for  its  protection;  McCoy  v.  Roman  Catholic  Mut.  Ins.  Co.  152 
Mass.  272,  25  N.  E.  289,  holding  that  officers  of  beneficiary  association  cannot 
waive  by-law  relating  to  age  limit  of  applicants;  Froehly  v.  North  St.  Louis  Mut'- 
F.  Ins.  Co.  32  Mo.  App.  302,  holdinj?  that  officers  of  mutual  insurance  company 
cannot  waive  essential  condition  of  insurance;  Harvey  v.  Grand  Lodge,  A.  O.  V. 
W.  50  Mo.  App.  472,  holding  that  by-laws  relating  to  substance  of  contract  be- 
tween individual  member  and  association  cannot  be  waived  by  association's  of- 
ficers; Kocher  v.  Supreme  Council  C.  B.  L.  65  N.  J.  L.  649,  86  A.  8.  R.  687,  52 
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L.R.A.  861,  48  Ail.  544,  holding  that  officers  cannot  waive  payment  of  assess- 
ments for  death  benefits  as  required  by  by-laws;  O'Reily  v.  Mutual  L.  Ins.  Co.  2 
Abb.  Pr.  N.  S.  167,  holding  that  relation  between  mutual  insurance  company 
and  members  does  not  permit  relaxation,  between  them  of  rule  requiring  strict 
performance  of  conditions  precedent;  Gibbs  v.  Richmond  County  Mut.  Ins.  Co. 
9  Daly,  203,  holding  that  provisions  of  by-laws  which  constitute  essence  of 
contract  cannot  be  waived  by  association's  officers;  McLendon  v.  Woodmen  of 
World,  106  Tenn.  695,  52  L.R.A.  444,  64  S.  W.  36,  holding  condition  that  appli- 
cant for  membership  in  benefit  society  shall  be  living  and  in  good  health  cannot 
be  waived  by  inferior  jurisdiction;  Elliott  v.  Knights  of  Modem  Maccabees,  46 
Wash.  329,  13  L.RX(N.S.)  866,  80  Pac  929,  holding  that  by-law  expressly  pro- 
hibiting admission  of  member  over  certain  age  cannot  be  waived  by  officers. 

Cited  in  reference  note  in  92  A.  D.  532,  on  waiver  of  conditions  in  policies 
of  insurance. 

Cited  in  notes  in  1  IuRJl.  222,  on  waiver  of  terms  and  conditions  in  insurance 
policy;  66  A.  D.  413,  on  power  of  officers  of  a  mutual  insurance  company  to 
waive  by-laws  of  company. 
When  insurance  company  is  bound  by  agent's  acts. 

Cited  in  note  in  20  L.RJL  283,  as  to  when  insurance  agent  is  agent  of  assured 
as  to  filling  in  application. 

Disapproved  in  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622, 
52  A.  R.  227,  holding  that  false  answers  inserted  in  application  for  insurance  by 
agent  without  applicant's  knowledge,  bind  company. 
Wlien  aunt's  noncompliance  with  instructions  is  waived. 

Distinguished  in  Leonard  v.  Washburn,  100  Mass.  ^51,  holding  issuance  of 
policy  by  mutual  insurance  company  waives  agent's  non-compliance  with  instruc- 
tions as  to  receipt  of  premium. 
Oral  insurance  contracts. 

Cited  in  note  in  22  L.R.A.  770,  on  charter  or  statutory  provisions  as  to  oral 
insurance  contracts. 

81  AM.  DEC.  690,  FEARING  v.  KIMBALL,  4  ALLEN,  125. 
Letters  as  evidence  against  addressee. 

Cited  in  Morris  v.  Norton,  21  C.  C.  A.  563,  43  U.  8.  App.  739,  76  Fed.  912, 
holding  unanswered  letters  not  admissible  against  person  addressed  as  admis- 
sions of  truth  of  statements  contained  therein;  Chicago  v.  McKechney,  206  III. 
372,  68  N.  E.  954,  holding  unanswered  letter  written  by  party  to  action  not  ad- 
rnissible  in  his  favor;  Com.  v.  Edgerly,  10  Allen,  184,  holding  unanswered  letter 
inadmissible  in  evidence  though  statements  contained  therein  well  known  to  ad- 
dressee; Buffum  V.  York  Mfg.  Co.  176  Mass.  471,  66  N.  E.  599,  holding  letters, 
replied  to,  admissible  to  qualify^  explain  or  aid  in  construction  of  answering  let- 
ters. 

Cited  in  reference  note  in  52  A.  S.  R.  823,  on  admissibility  of  letters  as  evi- 
dence. 

Cited  in  note  in  48  A.  D.  609,  as  to  when  statements  addressed  to  party  ai« 
evidence   against   him. 

81  AM.  DEC.  694,  BRACKETT  v.  LUBKE,  4  ALLEN,  188. 
Employer's  liability  for  neRligence  of  independent  contractor. 

Cited  in  Ryan  v.  Curran,  64  Ind.  345,  31  A.  R.  123;  Conners  v.  Hennessey,  112 
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Mass.  96;  Logansport  v.  Dick,  70  Ind.  65,  36  A.  R.  166,— holding  employer  of  con- 
tractor not  liable  to  third  persons  for  contractor's  negligence  unless  contract 
work  is  nuisance  per  se;  Wendell  v.  Pratt,  12  Allen,  404,  holding  that  doctrine  of 
respondeat  superior  does  not  apply  where  work  is  done  under  contract;  Wood  v. 
Cobb,  13  Allen,  58,  holding  merchant  contracting  with  truckman  to  deliver  goods 
to  customers  not  liable  for  negligence  of  truckman's  servants ;  Jensen  v.  Barbour, 
15  Mont  582,  39  Pac.  906;  Linnehan  v.  Rollins,  137  Mass.  123,  50  A.  R.  287,^ 
holding  employer  liable  for  negligence  of  contractor  or  servants  where  he  retains 
control  and  direction  of  work;  Harding  v.  Boston,  163  Mass.  14,  39  N.  E.  411, 
— holding  city  not  responsible  for  negligence  of  independent  contractor's  em- 
ployers though  work  to  be  approved  by  city's  inspector;  Dutton  v.  Amesbury 
Nat.  Bank,  181  Mass.  154,  63  N.  E.  405,  holding  one  employing  contractor  not  lia- 
ble for  negligence  of  latter's  servants,  where  right  to  control  not  shown;  Ander- 
son V.  Tug  River  Coal  &  Coke  Co.  59  W.  Va!  301,  53  S.  E.  713;  Carter  v.  Berlin 
Mills  Co.  68  N.  H.  62,  42  A.  R.  572, — holding  employer  of  independent  contractor 
not  liable  for  negligence  of  latter's  servants,  where  retaining  no  oontroL 

Cited  in  reference  note  in  86  A.  D.  347,  on  employer's  liability  for  acts  of  con- 
tractor. 

Cited  in  notes  in  51  A.  D.  201,  on  employer's  liability  for  contractor's  acts; 
76  A.  S.  R.  397,  on  liability  for  negligence  and  other  torts  of  independent  con- 
tractor where  employer  reserves  direction  and  controL 

\llio  is  an  independent  contractor. 

Cited  in  Fink  v.  Missouri  Furnace  Co.  10  Mo.  App.  61,  to  point  that  mere  fact 
that  laborer  contracts  to  do  job  by  price  not  exempt  employer  from  liabili- 
ty; Rait  v.  New  England  Furniture  &  Carpet  Co.  66  Minn.  76,  68  N.  W.  729; 
Forsyth  v.  Hooper,  11  Allen,  419, — holding  that  criterion  is  whether  or  not  em- 
ployer retains  power  of  directing  and  controlling  work. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  test  as  to  whether  relation  of 
master  and  servant  or  contractor  and  contractee  exists. 

Cited  in  note  in  65  L.R.A.  497,  on  effect  of  employment  being  general  to  nega- 
tive independence  of  contractor. 
Liability  of  master  for  negligence  of  employee. 

Cited  in  note  in  25  A.  D.  355,  on  liability  of  employer  for  negligence  of  em- 
ployees. 

Distinguished  in  Sawyer  y.  Martins,  25  111.  App.  621,  holding  doctrine  of  re- 
spondeat superior  not  applicable  where  employee  goes  outside  bis  employer's 
business  and  aids  a  third  person  in  performance  of  tortious  act. 

—  For  injury  to  fellow  servant. 

Cited  in  reference  notes  in  85  A.  D.  730,  on  master's  liability  for  injury  done 
by  one  servant  to  another;  99  A.  D.  626,  on  liability  of  master  for  negligence  of 
fellow  servants;  87  A.  D.  640;  98  A.  D.  346, — on  master's  liability  for  injury  to 
one  employee  through  negligence  of  another. 

81  AM.  DEC.  696,  VOSE  v.  SINGER,  4  AliLEN,  226. 
Right  to  acconntlng  between  co-owners  —  Of  copyright. 

Cited  in  Carter  v.  Bailey,  64  Me.  458,  18  Am.  Rep.  273,  holding  owner  in  com- 
mon of  copyright  not  liable,  in  absence  of  agreement,  to  account  to  co-owner  for 
profits  from  publication. 

—  Of  patent. 

Cited  in  Harrigan  v.  Smith.  57  N.  J.  Eq.  635,  40  Atl.  13,  42  Atl.  579;  Battin  t. 
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Martin;  10  Lane.  L.  Rev.  209,— denying  right  of  joint  owner  of  patent  to  compel 
co-owner,  after  years  of  delay,  to  divide  profits  made  without  his  aid;  Lalance 
&  G.  Mfg.  Co.  V.  National  Enameling  &  Stamping  Co.  108  Fed.  77,  denying 
right  of  part  owner  of  patent  to  recover  half  of  profits  realized  by  other  part 
owner  from  manufacture  and  sale  of  machines;  Frazer  v.  Gates,  118  111.  99,  1  K. 
E.  817,  aflirming  9  111.  App.  624,  upholding  right  of  joint  patentee  to  compel  ac- 
counting under  special  agreement  to  mutually  account  for  half  of  profits;  Marsh 
V.  Newark  Heating  A  Mach.  Co.  67  N.  J.  L.  36,  29  Atl.  481,  upholding  liability 
of  part  owner  of  patent  to  co-owner,  upon  contract  for  manufacture  of  patent- 
ed machine  for  his  use. 

Distinguished  in  Freeman  v.  Freeman,  136  Mass.  260,  upholding  right  of  ad- 
ministrator of  deceased  partner  to  compel  sale  of  partnership  patent,  and  require 
surviving  partner  to  account  for  profits  since  dissolution. 

Righto  of  assignees  of  part  owner  of  patent. 

Cited  in  Blackledge  v.  Weir  &  C.  Mfg.  Co.  47  C.  C.  A.  212,  108  Fed.  71,  holding 
licensee  of  part  owner  of  patent  not  liable  to  other  part  owner  for  infringement; 
Washburn  &  M.  Mfg.  Co.  v.  Chicago  Galvanized  Wire  Fence  Co.  109  III.  71,  uphold- 
ing right  of  each  of  several  owners,  without  concurrence  of  joint  owners,  to 
lawfully  use  patent  privilege,  and  license  others  to  do  so. 

Right  of  partnership  to  take  legal  title  to  patent. 

Cited  in  Fruit  Cleaning  Co.  v.  Fresno  Home  Packing  Co.  94  Fed.  845,  holding 
patent  right  being  incorporeal   personal   property,  copartnership  has   legal  ca- 
pacity to  take  legal  title  thereto. 
What  constitutes  a  partnership. 

Cited  in  State  Bank  v.  O.  S.  Kelley  Co.  47  Neb.  678,  66  N.  W.  619,  holding  that 
mere  purchase  and  operation  of  machine  jointly  does  not  establish  co-partner- 
ship. 

81    AM.    DEC.     701,    SEW  ALL    T.    BOSTON    WATER    POWER    CO.    4 
ALLEN,  2  7  7. 

Liability  of  corporation  for  illegal  transfer  of  stock. 

Cited  in  Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  3  A.  S.  R.  686,  15  Pac.  691, 
holding  that  real  owner  of  struck,  evidenced  by  certificate  loses  nothing  by  corpora- 
tion's transfer  upon  its  works  without  original  certificate;  Woodhouse  v.  Cres- 
cent Mut.  Ins.  Co.  35  La.  Ann.  238,  holding  that  owner  of  stock  may  sue  corpora- 
tion, alone,  for  value  of  stock  illegally  transferred;  Salisbury  Mills  v.  Town- 
send,  109  Mass.  115,  holding  that  action  at  law  for  damages  lies  against  corpora- 
tion for  tortiously  or  negligently  transferring  and  issuing  certificates  of  stock; 
Western  U.  Teleg.  Co.  v.  Davenport,  97  I'.  S.  369,  24  L.  ed.  1047;  Pratt  v.  Ma- 
chinist's Nat.  Bank,  123  Mass.  110,  34  Phila.  J>eg.  Int.  340, — holding  that  owner 
can  compel  corporation  to  issue  certificate  to  him  and  to  pay  dividends  therein, 
when  stock  transferred  upon  forged  power  of  attorney;  Crocker  v.  Old  Colony 
K.  Co.  137  Mass.  417,  holding  corporation  not  negligent  in  recording  fraudulent 
trnnsfer  of  stock,  where  transfer  presented  by  one  with  full  power  to  transfer: 
Weaver  v.  Barden,  49  N.  Y.  286,  holding  that  owner  has  remedy  over  against 
company  permitting  transfer  of  stock  under  forged  power  of  attorney;  Baker  v. 
Wasson,  59  Tex.  140, — holding  company  liable  to  owner  for  value  of  stock  trans- 
ferred by  its  secretary  without  company's  authority,  and  without  owner's  con- 
sent; De  Voss  v.  Richmond,  18  Gratt.  338,  98  A.  D.  046,  to  point  that  bank  must 
bear  loss  through  fraud  or  negligence  in  issue  of  transfer  of  stock. 
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Cited  in  reference  note  in  61  A.  S.  R.  711,  on  liability  of  corporation  for  permit- 
ting transfer  of  stock  without  authority  of  stockholder. 

Cited  in  note  in  19  L.R.A.  333,  on  liability  of  corporation  for  fraud  or  forgery 
of    its   oflicers    in    the    issue    of    stock. 
Negotiability  of  stock  certificate  endorsed  in  blank. 

Cited  in  East  Birmingham  Land  Co.  v.  Dennis,  86  Ala.  665,  7  A.  S.  R.  73, 
2  L.R.A.  836,  5  So.  317 ;  Shaw  v.  Spencer,  100  Mass.  382,  97  A.  D.  107,  1  A.  R. 
115, — holding  certificate  of  stock  transferred  in  blank  not  negotiable. 

Cited  in  note  in  14  A.  D.  427,  on  negotiability  of  certificates  of  stock. 

Right  to  fill  in  blank,  in  blank  cransfer  of  stock. 

Cited  in  Matthews  v.  Massachusetts  Nat.  Bank,  Holmes,  396,  Fed.  Cas.  No 
9,286,  6  Legal  6az.  308,  holding  that  holder  of  stock  may  fill  in  blank  in  blank 
transfer  of  stock. 

Right  to  avoid  instrument  where  blanks  are  filled  up  after  delivery. 

Cited  in  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.  196,  25  A.  R.  67,  hold- 
ing right  depends  upon  whether  or  not  instrument  delivered  incomplete,  purpose- 
ly, to  be  filled  up. 

liiability  of  one  wrongfully  selling  stock  of  another. 

Cited  in  Fowle  v.  Ward,  113  Mass.  548,  18  A.  R.  634,  holding  that  pledgee, 
who  wrongfully  sells  pledged  stock  must  replace  same  or  enable  pledgor  so  to  do ; 
McKim  T.  Hibbard,  142  Mass.  422,  8  N.  E.  152,  holding  that  trustee  who  fraud- 
ulently sells  stock  of  trust  estate  may  be  charged  with  value  at  time  action 
brought. 
'Wlien  owner  of  stock  is  estopped  to  deny  holder's  title. 

Cited  in  Moodie  v.  Seventh  Nat.  Bank,  3  W.  N.  C.  118,  11  Phil.  366,  33  Phil. 
Leg.  Int.  400,  holding  one  negligently  filling  out  power  of  transfer  estopped  to 
deny  title  of  bona  fide  purchaser  for  value. 
Right  of  assignee  in  bankruptcy  to  transfer  of  assignor's  stock. 

Cited  in  Wilson  v.  Atlantic  &  St.  L.  R.  Co.  2  Fed.  459,  holding  that  assignee, 
wlieii  assignor  has  fled  jurisdiction  with  certificate  may  have  stock  transferred 
and    new   certificate    issued,    upon    tendering    sufiicient    indemnity. 
Corporate  stock  as  personal  property. 

Citd  in  Huntzinger  v.  Philadelphia  Coal  Co.  11  Phila.  609,  33  Phila.  Leg.  Int. 
178,  holding  that  shares  in  corporation  stock  are  personal  property. 
Rights  of  owner  of  stolen  stock  certificate. 

Cited  in  note  in  13  L.R.A.  606,  on  rights  of  owner  of  stolen  stock  certificate. 

81   AM.  DEC.    706,   COM.  v.   SHAW,   4  ALLEN,   308. 
Illuminating  gas  as  subject  of  larceny. 

Cited  in  Woods  v.  People,  222  111.  293,  113  A.  S.  R.  415,  7  L.R.A.(N.S.)  520,  78 
A.  S.  R.  607,  6  A.  &  E.  Ann.  Cas.  736;  State  v.  Wellman,  34  Minn.  221,  25  N. 
W.  395, — holding  that  illuminating  gas  may  be  subject  of  larceny. 

Cited  in  reference  note  in  113  A.  S.  R.  419,  on  illuminating  gas  as  a  subject 
of  larceny. 

Larceny  of  personalty  generally. 

Cited  in  note  in  88  A.  S.  R.  586,  on  larceny  of  personal  property 

Intent  as  element  of  larceny. 
Cited  in  note  in  57  A.  D.  277,  on  intent  as  element  of  larceny. 
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81  AM.  DEC.   707,  CARRIER  v.  SRARS,   4  AliliEN,   336. 
Validity  of  acts  of  insane  person. 

Cited  in  Bunn  v.  Postell,  107  Ga.  490,  33  8.  E.  707,  holding  contract  of  insane 
person,  never  adjudged  insane  by  tribunal  of  competent  jurisdiction  voidable, 
after  his  death,  at  option  of  personal  representatives;  Valpey  v.  Rea,  130  Mass. 
384,  holding  that  devisee  may  avoid  deed  under  which  tenant  claims,  by  showing 
grantor's  insanity;  Atwell  v.  Jenkins,  163  Mass.  362,  47  A.  S.  R.  463,  28  L.RA. 
694,  40  N.  E.  178,  holding  that  insanity  of  one  contracting  party  does  not  give 
other  right  to  avoid  contract;  Moran  v.  Moran,  106  Mich.  81,  58  A.  S.  R.  462,  63 
N.  W.  989,  holding  deed  of  mentally  incompetent  person,  executed  before  adjudicat- 
ed as  such,  voidable  only;  Wolcott  v.  Connecticut  General  L.  Ins.  Co.  137  Mich. 
309,  100  N.  W.  669,  holding  assignment  of  contract  to  purchase  land  by  person 
non  compos  mentis  voidable  only;  French  Lumbering  Co.  v.  Theriault,  107  Wis. 
627,  81  A.  S.  R.  856,  51  L.R.A.  910,  83  N.  W.  927,  holding  deed  by  insane  person 
not  under  guardianship  voidable  only. 

Cited  in  notes  in  39  A.  D.  749,  on  validity  of  insane  person's  deed;  66  A.  D. 
421,  on  voidability  of  deed  of  insane  person;  15  A.  D.  364,  as  to  whether  contracts 
of  lunatics  are  void  or  voidable. 

Distinguished  in  Walker  v.  Winn,  142  Ala.  560,  110  A.  S.  R.  50,  39  So.  12, 
4  A.  &  £.  Ann.  Cas.  537,  holding  endorsement  of  promissory  note  by  insane  payee, 
void  and  confers  no  right  upon  endorsee. 

Right  of  maker  of  note  to  set  up  defense  available  to  payee. 

Cited  in  Hulley  v.  Chedic,  22  Nev.  127,  58  A.  S.  R.  729,  36  Pac.  783,  holding 
that  maker  of  note  cannot  avoid  payment  to  payee's  endorsee  on  ground  that  en- 
dorsement was  made  causa  mortis. 

Distinguished  in  Coon  v.  Dennis,  111  Mich.  450,  69  N.  W.  666,  holding  defense 
that  note  was  procured  by  fraud  from  payee,  available  to  maker  in  action  by 
endorsee. 

liiabllity  of  maker  of  check,  to  innocent  indorsee  under  forged  indorse- 
ment. 
Cited  in  Rowe  v.  Putnam,  131  Mass.  281,  holding  maker  of  check,  obtained 
by  fraud,  payable  to  existing  firm,  not  liable  to  innocent  endorsee  under  forged 
endorsement  of  payee's  name. 

Collateral  and  independent  agreement  as  defense  to  note. 

Cited  in  note  in  43  L.RA.  464,  on  collateral  and  independent  agreements  and 
their  breach  as  defense  to  note. 

81  AM.  DEC.  710,  BARNES  v.  CHAPIN,  4  ALIiEN,  444. 
Liability  for  injuries  done  by  domestic  animals. 

Cited  in  Sinram  v.  Pittsburgh,  Ft.  W.  A  C.  R.  Co.  28  Ind.  244,  holding  owner 
of  cattle,  permitted  to  be  at  large,  liable  for  injury  to  train,  where  cattle  wan- 
der  on  properly  fenced  track  and  are  run  over;  Leonard  v.  Doberty,  174  Mass. 
665,  55  N.  E.  461,  holding  owner  of  swine  negligently  permitted  upon  highway, 
liable  for  damages  caused  by  frightened  horse;  Marsh  v.  Koons,  78  Ohio  St.  68, 
125  A.  S.  R.  688,  16  L.R.A.(^.S.)  647,  84  N.  E.  599,  holding  owner  of  cow  at 
large  in  highway  not  liable  for  injuries  caused  by  frightened  horse,  without 
proof  of  negligence. 

Cited  in  reference  note  in  125  A.  S.  R.  694,  on  liability  of  owner  for  injuries 
done  by  animals  turned  loose  into  a  highway. 
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Cited  in  notes  in  16  L.R.A.(N.S.)  648,  on  liability  of  owner  for  injury  to  per- 
son or  property  on  highway  by  animal  at  large  thereon  in  violation  of  statute ; 
36  A.  B.  R.  836,  on  remote  and  proximate  results  of  attacks  by  animals  on 
human  beings  or  other  animals, 
—  Injuries  done  by  horse. 

Cited  in  Baldwin  v.  Ensign,  49  Conn.  115,  44  Am.  Rep.  206,  sustaining  liability 
for  injury  by  colt  wrongfully  at  large  upon  highway,  irrespective  of  whether 
vicious;  McDonald  v.  Snelling,  14  Allen,  290,  92  A.  D.  768,  holding  one  whose 
servant's  negligent  driving  causes  another  horse  to  run  away  liable  for  injuries 
inflicted  by  runaway  horse;  Lyons  v.  Merrick,  105  Mass.  71,  holding  one  liable  for 
injuries  done  by  his  horse  through  his  negligence,  without  proof  of  viciousness  or 
knowledge  thereof;  Hardiman  v.  Wholley,  172  Mass.  411,  70  A.  S.  R.  292,  52  N. 
E.  518,  holding  that  kick  by  horse  wrongfully  at  large  upon  highway  can  be  re- 
covered for  without  proof  of  viciousness;  Hall  v.  Huber,  61  Mo.  App.  384,  holding 
owner,  knowing  of  horse's  vicious  disposition  liable  for  injuries  in  consequence 
of  runaway  due  to  viciousness;  Bott  v.  Pratt,  33  Minn.  323,  53  A.  R.  47,  23  N. 
W.  237,  holding  owner  liable  for  damages  caused  by  horse  left  unhitched  in 
street:  Healey  v.  P.  Ballantine  A  Sons,  66  N.  J.  L.  339,  49  Atl.  611,  holding  own- 
er of  horse,  being  led  on  public  sidewalk  liable  for  injuries  done  by  it  without 
proof  that  owner  knew  horse  was  vicious;  Kellogg  v.  Chicago  &  N.  W.  R.  Co. 
26  Wis.  223,  7  A  R.  69,  to  point  that  when  horse  is  turned  loose  on  highway  and 
there  kicks  colt  running  by  side  of  dam,  owner  of  horse  liable  for  damages; 
Decker  v.  McSorley,  111  Wis.  91,  86  N.  W.  568;  Cochrane  v.  Frostburg,  81  Md. 
64,  48  A.  S.  R.  479,  27  L.R.A.  728,  31  Atl.  703,— to  point  that  owner  of  horse 
permitted  at  large  in  crowded  streets  is  liable  for  personal  injury  done  by  it 
without  proof  of  knowledge  of  horse's  viciousness. 
Permitting  horse  at  large  as  negligence. 

Cited  in  Marsland  v.  Murray,  148  Mass.  91,  12  A.  S.  R.  620,  18  N.  E.  680,  to 
point  that  one  permitting  horse  upon  highway,  unharnessed  and  unattended  is 
guilty  of  negligence;  Murdock  v.  New  York  &  B.  Despatch  Exp.  Co.  167  Mass. 
649,  46  N.  E.  57,  to  point  that  leaving  horse  unhitched  in  street  is  negligent. 
liiability  for  injury  due  to  fright  of  horse. 

Cited  in  Card  v.  Ellsworth,  65  Me.  647,  20  A.  R.  722,  holding  city  liable  for 
injury  caused  by  fright  of  horse  at  large  rock  dug  up  by  city  and  left  in  high- 
way. 
Liability  of  one  negligent,  for  acts  of  intermeddler. 

Cited  in  Lane  v.  Atlantic  Works,  111  Mass.  136,  holding  one  negligently  leav- 
ing truck  in  street  liable  for  injuries  caused  mere  curious  spectator  by  one  in- 
termeddling with  iron  on  truck. 
Liability  for  injury  by  negligent  use  of  dangerous  instruments. 

Cited  in  note  in  19  E.  R.  C.  42,  on  liability  of  person  negligently  using  dan- 
gerous instrument  or  article. 
Contributory  negligence  as  defense  to  action  of  tort. 

Cited  in  O'Brien  v.  McGlinchy,  68  Me.  552,  on  question  when  contributory 
negligence  available  as  defense  to  tort  action. 

81  AM.  DEC.  712,  TUTTLE  v.  STANDISH,  4  ALLEN,  481. 
Right  of  action  on  lost  instrument. 

Cited  in  Savannah  Nat.  Bank  v.  Haskins,  101  Mass.  370,  3  A.  R.  373,  holding 
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that  owner  of  lost  note  cannot  maintain  action  at  law  against  endorser,  where 
indemnity  bond  not  adequate  protection;  McGregory  v.  McGregory,  107  Mass. 
543,  holding  that  action  may  be  maintained  against  all  makers  of  lost  joint 
promissory  note,  upon  filing  sufficient  indemnity  bond  before  judgment;  McCann 
V.  Randall,  147  Mass.  81,  9  A.  S.  R.  666,  17  N.  E.  76  (dissenting  opinion),  to 
point  that  action  is  maintainable  against  maker  of  lost  note  when  indemnity 
bond  afTords  adequate  protection. 

Cited  in  reference  notes  in  4  A.  S.  R.  169,  on  lost  or  destroyed  negotiable  in- 
struments and  actions  thereon;  81  A.  D.  669,  on  action  at  law  ou  lost  promis- 
sory note;  86  A.  D.  340,  on  necessity  of  holder  of  lost  or  stolen  bill  showirg 
bona  fides  and  consideration. 

Cited  in  notes  in  94  A.  S.  R.  472,  on  actions  on  lost  bond  of  indemnity;  16 
L.R.A.  207,  on  action  against  endorser  upon  lost  note. 

«  Right  to  require  Indemnity  bond. 

Cited  in  Schmidt  v.  People's  Nat.  Bank,  163  Mass.  660,  27  N.  E.  696,  holding 
that  bond  of  indemnity  for  maker's  protection  may  properly  be  required  before 
entry  of  judgment  upon  lost  certificate  of  deposit. 

81  AM.  DEC.  715,  SPRINGFIELD  v.  HARRIS,  4  AliLEN,  494. 
Rights  and  liabilities  of  riparian  owners. 

Cited  in  Davis  v.  Getchell,  60  Me.  602.  79  A.  D.  636,  holding  that  riparian 
owner  may  make  any  practicable  use  of  stream  that  is  reasonable;  Merrifield 
V.  Worcester,  110  Mass.  216,  14  A.  R.  692,  holding  that  right  to  use  of  stream  is 
Mibject  to  rights  of  others;  Whitney  v.  WTieeler  Cotton  Mills,  161  Mass.  396. 
7  L.R.A.  613,  24  N.  E<  774,  holding  that  owner  of  upper  privilege,  in  absence  of 
stipulation  or  acquired  right  to  contrary,  may  make  any  reasonable  use  of  water, 
whatever  its  eflfect  on  owner  below;  Lakeside  Mfg.  Co.  v.  Worcester,  186  Mass. 
562,  72  N.  E.  81,  holding  that  mill  owner  can  acquire  no  prescriptive  right  to  have 
upper  riparian  proprietors  continue  maintenance  and  use  of  reservoirs,  Norway 
Plains  Co.  v.  Bradley,  62  N.  H.  86,  holding  that  mill  owner  may  let  down  from 
reservoir  dam,  in  dry  season,  water  reasonably  required  for  mill,  thougb  inter- 
mediate proprietor  injured,  provided  natural  channel  not  overflowed. 

Cited  in  reference  notes  in  90  A.  D.  541;  97  A.  D.  666;  3  A.  S.  R.  797,— on 
rights  of  riparian  owners  to  use  of  water  in  stream;  92  A.  D.  664,  on  right  of 
owner  of  soil  through  which  stream  passes  to  erect  dams  and  construct  mills. 

Cited  in  notes  in  7  A.  D.  632,  on  limitation  of  right  of  ownership  in  water; 
79  A.  D.  638,  on  riparian  owner*8  right  to  natural  flow  of  stream;  79  A.  D.  642, 
on  what  is  reasonable  use  of  water  for  manufacturing  purposes  by  riparian 
owner;  61  A.  D.  470,  on  rights  acquired  by  prior  appropriations  of  water  of 
stream. 

—  Right  to  detain  water. 

Cited  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  700,  63  A.  S.  R.  416,  36  L.R.A. 
097,  70  N.  W,  767,  holding  detention  of  non-navigable  stream  for  two  or  three 
days  while  pond  is  filling,  not  unreasonable;  Phillips  v.  Sherman,  64  Me.  171. 
holding  that  mill  owner  cannot  unnecessarily  and  unreasonably  detain  water 
from  lower  riparian  owners;  Wamesit  Power  Co.  v.  Sterling  Mills,  158  Mas4. 
435,  33  N.  E.  503,  holding  that  practice  of  closing  gates,  except  during  working 
hours,  for  purpose  of  filling  ponds  is  customary  and  legal;  Pool  v.  Lewis,  41 
Ga.  162,  5  A.  R.  526,  on  what  constitutes  reasonable  detention  of  water  by  mill 
owner;   New  England  Cotton  Yarn   Co.  v.  Laurel  Lake  Mills,  190  Mass.  48,  76 
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N.  E.  231,  to  point  that  water  may  be  withdrawn  subject  to  be  returned  with- 
out unreasonable  detention  and  in  substantial!}^  undiminished  quantity;  Cox  v. 
Howell,  108  Tenn.  130,  58  L.R.A.  487,  66  S.  W.  868,  to  point  that  it  is  not  un- 
lawful to  detain  water  in  good  faith  for  useful  purpose,  and  with  as  little  inter- 
ference with  others*  rights  as  is  practicable. 

Cited  in  notes  in  85  A.  S.  R.  713,  on  right  to  diminish  or  impede  flow  of  stream 
by  dam;  41  L.R.A.  748,  on  right  as  between  upper  and  lower  proprietors  to  hold 
back  flow  of  stream. 

—  Liability  for  pollution  of  stream. 

Cited  in  Parker  v.  American  Woolen  Co.  195  Mass.  691,  10  L.R.A.(N.S.)  584, 
81  N.  E.  468,  holding  that  riparian  owner,  in  absence  of  grant  or  prescription, 
cannot  discharge  noxious  substances  into  stream  to  injury  of  lower  proprietor; 
People  V.  Hulbert,  131  Mich.  156,  100  A.  S.  R.  588,  64  L.R.A.  265,  91  N.  W.  211, 
holding  that  riparian  owner  on  lake  has  right  to  bathe  therein,  as  against  city 
drawing  water  supply  under  like  ownership. 

Cited  in  note  in  13  L.R.A.  117,  on  pollution  of  waters. 

81  AM.  DEC.  718,  JUDSOX  v.  WT.STERN  R.  CORP.  4  AliliEN,  520. 

Jjiability  of  carrier  —  Commencement  of. 

Cited  in  Barron  v.  Eldredge,  100  Mass.  455,  1  A.  R.  126,  holding  that  liability 
of  railroad  as  common  carrier  attaches  only  when  duty  of  immediate  transporta- 
tion arises;  London  &  L.  F.  Ins.  Co.  v.  Rome,  W.  &  O.  R.  Co.  144  N.  Y.  200. 
43  A.  S.  R.  752,  39  N.  E.  79,  holding  that  liability  of  carrier  as  such  begins  when 
goods  are  delivered  ready  for  immediate  transportation;  Barter  v.  Wheeler,  49 
N.  H.  9,  6  A.  R.  434,  holding  railroad  company  liable  as  carrier  where  goods  ac- 
cepted for  immediate  transportation  are  deposited  in  its  storehouse  because  of 
lack  of  means  of  transportation;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Barrett,  30 
Ohio  St.  448,  holding  carrier  not  liable  as  such  if  any  orders,  directions  or  in- 
structions necessary  before  goods  forwarded. 

Cited  in  notes  in  66  A.  D.  431,  on  commencement  of  liability  as  carrier  on  re- 
ceiving goods  into  warehouse;  97  A.  S.  R.  86,  as  to  when  liability  as  carrier  be- 
gins as  to  goods  awaiting  shipment. 

—  As  forwarder. 

Cited  in  Darling  v.  Boston  &  W.  R.  Corp.  11  Allen,  295,  holding  that  car- 
rier who  agrees  to  transport  goods  over  his  own  line  and  deliver  them  to  next, 
acts  as  carrier  and  forwarding  agent;  Burroughs  v.  Norwich  &  W.  R.  Co.  100 
Mass.  26,  1  A.  R.  78,  holding  carrier  accepting  goods  for  transportation  beyond 
its  own  lines  responsible  as  forwarder,  only,  beyond  connecting  point. 

—  As  warelioaseman. 

Cited  in  Murray  v.  International  S.  S.  Co.  170  Mass.  166,  64  A.  S.  R.  290, 
48  N.  E.  1093,  holding  that  leaving  valise  at  carrier's  office  without  checking  for 
transportation,  makes  it  liable  as  warehouseman  only;  Rice  v.  Hart,  118  Mass. 
201,  19  A.  R.  433,  on  question  whether  carrier  becomes  warehouseman,  by  hold- 
ing goods  in  its  warehouse  with  duty  of  forwarding  them  by  another  carrier. 

Cited  in  reference  note  in  86  A.  D.  776.  as  to  when  carrier's  liability  as  ware- 
houseman commences. 

Cited  in  notes  in  8  A.  D.  216,  as  to  when  liability  as  carrier  ends;  61  A.  D. 
433,  as  to  when  liability  as  carrier  ceases  and  that  of  warehouseman  com- 
mences. 
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—  Beyond  its  own   lines. 

Cited  in  Aigen  v.  Boston  &  M.  R.  Co.  132  Mass.  423,  holding  carrier  not  liable 
for  losses  occurring  beyond  its  own  lines. 

Cited  in  note  in  72  A.  D.  236,  on  liability  of  carrier  under  American  rule  for 
goods  consigned  to  point  beyond  its  line. 
Duty  of  carrier  to  accept  tendered  goods. 

Cited  in  Schneider  v.  Evans,  25  Wis.  241,  3  A.  R.  56;  Briggs  v.  Boston  &  L. 
R.  Co.  6  Allen,  246,  83  A.  D.  626,— to  point  that  carrier  is  not  bound  to  accept 
and  forward  goods  tendered  unless  duly  and  seasonably  informed  of  place  of  des- 
tination. 

Validity  of  custom. 

Cited  in  Pickering  v.  Weld,  159  Mass.  522,  34  N.  E.  1081,  holding  general  cus- 
tom not  contrary  to  any  well  established  and  general  rule  of  law,  valid. 

81  AM.  DEC.  724,  POND  v.  GIBSON,  5  ALLES,   19. 
Burden  of  proof  on  plea  of  statute  of  limitations. 

Cited  in  Condon  v.  Enger,  113  Ala.  233,  21  So.  227^  holding  that  burden  is  on 
one  relying  upon  another's  absence  from  state,  te  prove  such  absence;  Slocum  ▼. 
Riley,  145  Mass.  370,  14  N.  E.  174,  holding  burden  on  party  bringing  action  to 
show  cause  of  action  and  suing  out  of  process  within  limitation  period,  where 
statute  pleaded  as  defense;  Currier  v.  Studley,  159  Mass.  17,  33  N.  E.  709,  hold- 
ing that  on  question  arising  under  statute  of  limitations,  burden  of  proof  is 
on  plaintiff;  Gross  v.  Disney,  95  Tenn.  592,  32  S.  W.  632,  holding  that  burden  is 
on  party  who  relies  upon  facts  to  remove  bar. 

Cited  in  reference  note  in  65  A.  S.  R.  707,  on  burden  of  proof  as  to  limita- 
tion of  actions. 
Necessity  of  pleading  statute  of  limitations. 

Cited  in  reference  note  in  90  A.  S.  R.  670,  on  necessity  of  pleading  statute  of 
limitations. 

81  AM.  DEC.   717,  STONE  T.  DICKINSON.  5  AliliEN,  19. 
Joint  liability  of  tort  feasors. 

Cited  in  Barnes  v.  Viall,  6  Fed.  661,  holding  two  or  more  who  wrongfully  cause 
another's  arrest,  liable  jointly  and  severally;  Paxton  v.  State,  59  Neb.  460,  80 
A.  S.  R.  689,  81  N.  W.  383,  holding  that  two  or  more  persons  who  convert  prop- 
erty of  another  are  liable  jointly  or  severally;  Green  v.  Davies,  100  App.  Div. 
359,  34  N.  Y.  Civ.  Proc.  Rep.  1,  91  N.  Y.  Supp.  470,  holding  that  concert  in  il- 
legal wrong,  though  parties  act  separately,  makes  such  parties  jointly  liable. 

Cited  in  reference  notes  in  87  A.  D.  738,  on  liability  of  cotrespassers ;  1  A.  S. 
R.  458,  on  right  of  injured  person  te  sue  all  or  any  of  joint  tortfeasors. 

Cited  in  note  in  10  L.R.A.(N.S.)  170,  on  character  of  the  liability  of  several 
persons  whose  independent  wrongs  of  the  same  kind  contribute  to  enhance  the 
degree  or  extent  of  the  injury  sustained  by  plaintiff. 

—  For  separate  wrongful  levies. 

Cited  in  Sparkman  v.  Swift,  81  Ala.  231,  8  So.  160,  holding  creditors  not  joint- 
ly liable  where  wrongful  levies  on  same  property  not  simultaneous;  Vandiver 
V.  Pollak,  107  Ala.  547,  64  A.  S.  R.  118,  19  So.  180,  holding  creditors,  who  separ- 
ately  and  without  concert  cause  simultaneous  wrongful  levies  of  attechment 
liable  jointly  and  severally;  Schluter  v.  Jacobs,  10  Colo.  449,  15  Pac.  813,  hold- 
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ing  wrongful  tajcing  of  property  under  writ  issued  at  suit  of  several  creditors 
makes  creditors  joint  trespassers;  Livesay  v.  First  Nat.  Bank,  36  Colo.  526^ 
118  A.  S.  R.  120,  6  L,R.A.(N.S.)  598,  86  Pac.  102,  holding  several  creditors  who 
separately  and  independently  cauBO  wrongful  levy  not  liable  as  joint  trespassers; 
Miller  v.  Beck,  108  Iowa,  575,  79  N.  W.  344,  holding  several  creditors  acting 
separately  and  independently  not  jointly  liable  for  making  simultaneous  wrong- 
ful levies,  though  action  through  same  attorney ;  Posthoff  v.  Schreiber,  47  Hun, 
593,  holding  several  creditors  who  each  proceed  separately  for  own  benefit,  ex- 
clusively of  others,  not  joint  wrongdoers. 

Cited  in  notes  in  73  A.  D.  143,  on  joint  liability  for  wrongful  levy  of  credi- 
tors whose. writs  are  served  simultaneously;  6  L.R.A.(N.S.)  599,  on  circum- 
stances under  which  wrongful  levy  of  several  attachments  will  render  attaching 
creditors  jointly  liable. 

Disapproved  in  Paddock-Hawley  Iron  Co.  v.  Rice,  179  Mo.  480,  78  S.  W.  634, 
holding  several  creditors  not  jointly  liable  for  wrongful  levy  unless  they  act 
jointly  or  by  concert  of  action. 
—  For  concurring  negligence. 

Cited  in  Brown  v.  Coxe  Bros.  &  Co.  75  Fed.  689,  holding  that  negligence  of 
two  parties,  distinct  in  themselves,  create  joint  and  several  liability  where  they 
concur  in  producing  injury;  Chicago  &  W.  I.  R.  Co.  v.  Rolvink,  31  111.  App. 
596,  holding  two  railroads  employing  one  agent  jointly  liable  for  agent's  negli- 
gence; Consolidated  Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  23  A.  S.  R.  688,  10 
L.R.A.  696,  25  N.  E.  799;  Werner  v.  Edmiston,  24  Kan.  147;  Boston  A  A.  R.  Oo. 
V.  Slianly,  107  Mass.  568;  Feneff  v.  Boston  &  M.  R.  Co.  196  Mass.  575,  82  N.  E. 
705;  Walker  v.  Read,  59  Tex.  187;  Pugh  v.  Chesapeake  &  O.  R.  Co.  101  Ky.  77, 
72  A.  S.  R.  392,  39  S.  W.  695, — ^holding  that  two  or  more  persons  whose  negli- 
gence concur  in  causing  injury  are  jointly  liable;  Bryant  v.  Bigelow  Carpet  Co. 
131  Mass.  491,  holding  joint  action  maintainable  against  two  corporations  for 
entire  injury  caused  by  combined  acts  of  negligence;  Cuddy  v.  Horn,  46  Mich. 
596,  41  A.  R.  178,  10  N.  W.  32,  holding  that  passenger  on  one  vessel  injured  by 
its  collision  with  another  through  negligence  of  officers  of  both,  has  joint  ac- 
tion; Flaherty  v.  Minneapolis  &  St.  L.  R.  Co.  39  Minn.  328,  12  A.  S.  R.  654,  1 
L.R.A.  680,  40  N.  W.  160,  holding  joint  action  maintainable  for  resulting  in- 
juries, against  two  railroad  companies  whose  concurrent  neglia^ence  occasioned 
collision;  Boyd  v.  Watt,  27  Ohio  St.  259,  holding  parties  intending  to  do  same 
injury,  acting  simultaneously,  though  not  in  concert,  jointly  liable;  Little 
Schuylkill  Nav.  R.  &  Coal  Co.  v.  Richards,  57  Pa.  142,  98  A.  D.  209,  25  Phila. 
Leg.  Int.  220,  holding  that  tort,  several  when  committed,  does  not  become  joint 
because  its  causes  unite  with  other  causes  causing  injury;  Cook  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  98  Wis.  624,  67  A.  S.  R.  830,  40  L.R.A.  457,  74  N.  W. 
561.  holding  that  rule  of  joint  liability  does  not  apply  where  fire  starting  from 
locomotive  joins  with  fire  having  no  responsible  origin  and  causes  injury ; 
Fletcher  v.  Boston  &  M.  R.  Co.  187  Mass.  463,  105  A.  S.  R.  414,  73  N.  E.  552, 
to  point  that  where  liability  of  two  negligent  parties  is  difl'erent  in  character, 
joint  action  is  not  maintainable. 

Effect  of  release  of  or  satisfaction  by  one  joint  tort  feasor. 

Cited  in  Goss  v.  Ellison,  136  Mass.  503;  Aldrich  v.  Parnell,  147  Mass.  409»  18 
N.  E.  170;  Stoen  v.  Dickinson,  7  Allen,  26;  Smith  v.  Gayle,  58  Ala.  600,— hold- 
ing that  release  of  one  joint  trespasser  releases  all;  Allison  v.  Hobbs,  96  Me.  26, 
Am.  Dec.  Vol.  XI.— 30. 
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51  Ail.  245;  Luce  y.  Dexter,  185  Mass.  23;  Butler  ▼.  Ashworth,  110  Gal.  614, 
43  Pae.  4, — holding  that  recovery  of  satisfaction  from  one  joint  tort  feasor  bars 
action  against  others;  Stevens  ▼.  Hathome,  12  Allen,  402,  holding  release  of  one 
wrongdoer,  not  under  seal,  for  good  consideration  not  bar  to  action  against 
another  for  same  injury;  Leddy  t.  Barney,  139  Mass.  394,  2  X.  E.  107,  holding 
that  release,  under  seal,  of  cause  of  action  against  one  joint  wrongdoer,  bars 
action  against  other;  Pickwick  ▼.  McCauliff,  193  Mass.  70,  78  N.  E.  730,  8  A. 
A  E.  Ann.  Cas.  1041,  holding  action  not  barred  against  remaining  joint  tort 
feasor  where  party  released  is  commonwealth;  Grimes  v.  Williams,  113  Mieh. 
450,  71  N.  W.  835,  holding  that  recovery  for  wrongful  levy,  from  one  creditor, 
bars  action  for  identical  wrong,  against  another  creditor  levying  inunediately 
thereafter;  Ellis  v.  Essen,  50  Wis.  138,  36  A.  R.  830,  6  N.  W.  518,  holding  that 
partial  satisfaction  by  one  wrongdoer  understood  not  to  be  in  full,  does  not  bar  , 
action  against  others;  Stimpson  v.  Poole,  141  Mass.  502,  6  X.  E.  705,  to  point 
that  release  of  one  joint  tort  feasor,  releases  alL 

Cited  in  notes  in  02  A.  S.  R.  873,  on  discharge  of  one  joint  tort  feasor  as  dis- 
charge of  all;  73  A.  D.  146,  on  release  of  one  cotrespasser  or  satisfaction  by 
one  as  release  of  all;  11  A.  S.  R.  907,  908,  on  effect  of  release  given  to,  or 
satisfaction  accepted  from,  one  of  several  joint  wrongdoers;  58  L.R.A.  421,  on 
effect  of  issuance  of  execution  after  obtaining  several  judgments  against  one 
joint  tort  feasor  and  electing  de  melioribus  damnis  on  liability  of  other;  58 
L.R.A.  296,  on  effect  of  release  not  under  seal  of  one  joint  tort  feasor  on  lia- 
bility of  the  other. 

Judgment  against  cotrespasser  as  bar. 

Cited  in  note  in  54  A.  D.  205,  on  judgment  against  one  cotrespasser  as  bar  to 
action  against  other. 

Inadmissibility  of  joint  Judgment. 

Cited  in  Von  Amim  v.  American  Tube  Works,  188  Mass.  515,  74  N.  E.  680, 
to  point  that  joint  judgment  is  indivisible. 
Accord  by  part  payment. 

Cited  in  note  in  20  L.R.A.  806,  on  accord  and  satisfaction  by  part  payment  of 
unliquidated  demands. 

81  AM.  DEC.  781,  DANIELS  v.  HATWARD,  5  AliliEN,  4S. 

Effect  of  exemption  of  tools  and  implements  of  trade  from  attachment. 

Cited  in  Wallace  v.  Bartlett,  108  Mass.  52,  holding  that  statutory  exemption 
of  tools,  implements  and  fixtures  necessary  to  carry  on  trade  or  business  does 
not  apply  to  business  of  keeping  meat  market. 

Cited  in  reference  notes  in  123  A.  S.  R.  141,  on  exemption  of  simple  hand 
tools;  123  A.  S.  R.  141,  on  necessity  of  using  tools  personally  to  sustain  exemp- 
tion; 92  A.  D.  768,  on  what  are  tools  and  implements  of  trade  within  meaning 
of  exemption  laws:  92  A.  D.  440,  on  what  tools  are  included  in  words  '*tools 
necessary  for  useful  occupation." 

Cited  in  note  in  21  A.  D.  .152,  on  exemption  of  machincR  and  articles  which 
are  not  tools. 

81   AM.  DEC.   7S2.  PIERCE  v.  I.AMSON.   5  ALLiEN.   60. 
Jurisdiction  of  equity  — To  compel   return  of  instruments  frandnlently 
withheld. 

Cited  in  Brigham  v.  Home  L.  Ins.  Co.  131  Mass.  319,  holding  that  equity  will 
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compel  return  of  insurance  policy  fraudulently  withheld  by  company;  Holden 
V.  Hoytj  134  Mass.  181,  holding  that  equity  will  compel  return  of  note  and  mort- 
g^g«>  by  one  claiming  to  hold  thera  imder  transfer  fraudulently  made  by  owner's 
agent. 

—  To  remove  cloud  on  title. 

Cited  in  Wall  v.  Hickey,  112  Mass.  171,  holding  that  equity  will  grant  re- 
lief where  conditional  deed  is  fraudulently  recorded  before  performance  of  con- 
ditions; Hinchley  v.  Greany,  118  Mass.  595,  holding  that  equity  will  interfere 
to  relieve  against  cloud  on  title  resulting  from  fraud,  if  there  be  no  adequate 
remedy  at  law. 

Cited  in  note  in  8  L.R.A.  728,  on  jurisdiction  of  equity  to  remove  cloud  on 
title  founded  on  inadequacy  of  legal  remedy. 

81  AM.  DEC.  784,  SYLVESTER  t.  SWAN,  5  ALIiEN,  134. 

Wliat  constitutes  usury. 

Cited  in  Richardson  v.  Brackett,  101  Mass.  497,  holding  mortgage  not  void  for 
usury,  in  hands  of  assignee  who  took  it  in  good  faith  for  less  than  face  value 
on  the  ground  that  it  was  made  to  be  negotiated  for  mortgagor's  benefit. 

Cited  in  reference  notes  in  74  A.  S.  R.  78,  on  subject  of  usury;  64  A.  S.  R. 
749,  on  what  constitutes  usury;  88  A.  D.  353;  95  A.  D.  763, — on  usurious  con- 
tracts; 5  A.  S.  R.  308;  24  A.  S.  R.  281;  68  A.  S.  R.  814,-— on  what  contracts 
are  infected  with  usury;  100  A.  D.  480,  as  to  when  transactions  are  tainted  with 
usury;  86  A.  D.  646;  78  A.  S.  R.  676,— on  usury  and  usurious  contracts;  96 
A.  D.  145,  146,  on  right  to  interest  on  interest;  62  A.  S.  R.  837,  on  taint  of 
usury  in  bond  securing  judgment  by  confession  on  usurious  notes. 

Cited  in  note  in  46  A.  S.  R.  186,  on  usury  in  discounting  loans  by  national 
bank. 

~  Payment  off  bonus. 

Cited  in  German  Bank  v.  De  Show,  41  Ark.  331,  holding  that  bonus  paid  as 
inducement  for  loan  constitutes  usury. 

«Sa1e  through  broker  at  less  than  fface  value. 

Cited  in  North  Bridgewater  Bank  v.  Copeland,  7  Allen,  139,  holding  that  sale 
of  note  for  less  than  face  value,  by  broker  as  agent  for  owner,  constitutes  usury ; 
Whitten  v.  Hayden,  7  Allen,  407,  holding  transaction  usurious,  where  accommo- 
dation note  is  disposed  of  for  less  than  face  value,  though  indorsee  without 
notice  that  it  was  accommodation  note. 

Disapproved  in  Sparhawk  v.  Cochran,  30  Phi  la.  Leg.  Int.  233,  Fed.  Cas.  No. 
13,203,  holding  transaction  not  usurious  when  one  purchases  note  from  brokers 
at  less  than  face  value,  in  regular  course  of  business,  without  knowledge  of 
agency. 

—  Notes  given  as  guaranty  ffee. 

Cited  in  Fidelity  Loan  Guarantee  Co.  v.  Baker,  64  Mo.  App.  79,  holding  that 
notes  for  usury  cannot  be  enforced  though  in  form  they  appear  to  be  given  in 
pavment  of  guaranty  fees. 

Validity  off  usurious  note  in  hands  off  bona  llde  holder. 

Cited  in  note  in  2  A.  D.  155,  on  validity  in  handi  of  bona  fide  holder  of  note 
given  for  usurious  contract. 
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81    AM.   DEC.    7S8,   TH£  COUNT   JOANNES  t.   BENNETT,   S   AliLEN, 

16t. 
I^lien  defamatory  communications  are  priTileged. 

Cited  in  Bailey  v.  Holland,  7  App.  D.  C.  184,  holding  communication  libel  if 
party  making  communication  and  party  addressed  have  no  interest  in  matter 
communicated;  Norfolk  &  W.  a  R.  Co.  t.  Davis,  12  App.  D.  C.  306,  holding 
letter  from  general  superintendent  of  steamboat  company  charging  steamboat 
captain  formerly  in  his  employ,  with  gross  incapacity  and  insufficiency  in  his 
calling,  libelous;  Samples  t.  Carnahan,  21  Ind.  App.  55,  51  N.  £.  425,  holding 
letter  voluntarily  written  to  acquaintance,  with  whom  writer  had  had  business 
dealings,  charging  certain  attorney  with  dishonesty,  libelous;  Atwill  v.  Mackin- 
tosh, 120  Mass.  177,  holding  communication  not  libel  if  made  at  request  of  per- 
son standing  in  loco  parentis  to  person  claiming  to  be  libeled;  Shurtleff  v.  Park- 
er, 130  Mass.  293,  39  A.  R.  454,  holding  letter  to  member  of  minister's  associa- 
tion, by  minister  not  member  thereof,  containing  libelous  matter  concerning  an- 
other minister  not  privileged;  Beals  v.  Thompson,  149  Mass.  410,  21  N.  E.  959, 
holding  letter  written  by  creditor  to  debtor's  husband,  informing  him  of  her  bad 
character  before  marriage,  to  compel  him  or  her  to  pay  her  antenuptial  debt,  li- 
belous; Byam  v.  Collins,  111  N.  Y.  143,  7  A.  S.  R.  726,  2  L.RJl.  129,  19  N.  E. 
75,  holding  {reversing  39  Hun,  204),  defamatory  words  not  privileged  simply  be- 
cause uttered  in  strictest  confidence  by  one  friend  to  another  and  upon  most 
urgent  solicitation. 

Cited  in  reference  note  in  81  A.  R.  714,  as  to  when  communications  are  privi- 
leged. 

Cited  in  notes  in  9  B.  R.  C.  82,  on  communication  made  in  discharge  of  pub- 
lic or  private  duty  as  privileged;  104  A.  S.  R.  140,  on  application  of  doctrine 
of  privilege  to  oommonieation  between  relatives  or  concerning  affianced  per- 
sons. 

liiability  for  slander  where  words  are  ambiguons. 

Cited  in  Moore  v.  Butler,  48  N.  H.  161,  holding  that  action  for  slander  lies 
where  words  spoken  were  ambiguous  and  hearer  imderstood  them  in  actionable 
sense. 
lifability  for  repetition  of  slander. 

(  ited  in  Elmer  v.  Fessenden,  151  Mass.  359,  5  L.R.A.  724,  24  N.  E.  208,  hold- 
ing one  not  liable  for  repetition  of  slanderous  words,  where  repetition  not 
privilojjed  or  authorized. 

Parol  evidence  of  contents  of  destroyed  document. 

Cited  in  Gibbs  v.  Potter,  166  Ind.  471,  77  N.  E.  942,  9  A.  &  E.  Ann.  Cas.  481; 
Rudolph  V.  Lane,  57  Ind.  115, — holding  that  party  who  willfully  destroys  evi- 
dence cannot  offer  parol  evidence  thereof  without  rebutting  presumption  of  fraud; 
Stone  V.  Sanborn,  104  Mass.  319,  6  A.  R.  238;  State  ex  rel.  Bradford  v.  Malo, 
42  Kan.  54,  22  Pac.  349, — ^holding  that  party  who  voluntarily  destroys  written 
evidence  must  show  lack  of  fraud  before  secondary  evidence  admissible;  Bowen 
v.  Reed,  103  Mass.  46,  holding  parol  evidence  admissible  if  there  was  no  fraud 
in  lestruction  of  document;  Gage  v.  Campbell,  131  Mass.  566,  holding  tliat  party 
who  suppresses  written  document,  and  refuses  to  produce  upon  notice,  cannnot 
prove  contents  after  other  party  offers  secondary  evidence;  Schlemmer  v.  Schen- 
dorf,  20  Ind.  App.  447,  49  N.  E.  968,  to  point  that  party  moving  to  prove  con- 
tents of  instriunent  destroyed  by  him  must  affirmatively  negative  fraudulent  de- 
sign. 
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Cited  in  notes  in  34  L.R.A.  583,  on  presumptions  as  to  substituted  evidence 
where  party  fails  to  introduce  documentary  evidence  which  would  properly  be  a 
part  of  the  case;  34  L.R.A.  689,  on  proof  where  party  adversely  interested  de- 
stroys or  withholds  evidence  to  which  adversary  is  entitled. 

Distinguished  in  Com.  v.  McGurty,  145  Mass.  257,  14  N.  E.  98,  holding  second- 
ary evidence  of  character  of  ballot  destroyed  by  city  clerk,  admissible  on  trial 
under  indictment  for  altering  ballot. 

Presumption  of  fraud  where  documentary  evidence  is  voluntarily  de- 
stroyed. 

Cited  in  Underwood  v.  Coolgrove,  59  Tex.  164;  Armour  v.  Gaffey,  30  App.  Div. 
121,  61  N.  Y.  Supp.  846, — ^to  point  that  purpose  of  party  destroying  document, 
is  presumptively  fraudulent. 

Effect  on  burden  of  proof  of  presumptively  fraudulent  destruction  of 
evidence. 

Cited  In  Gage  v.  Parmelee,  87  111.  329,  holding  that  presumption  arising  from 
destruction  of  evidence  does  not  relieve  other  party  from  burden  of  proving  his 
case. 

Right  of  recovery  on  voluntarily  destroyed  promissory  note. 

Cited  in  Booth  v.  Smith,  3  Woods,  19,  Fed.  Cas.No.  1,649,  holding  that  one 
who  voluntarily  destroys  promissory  note  cannot  recover  against  maker  either 
on  note  or  debt. 

Cited  in  note  in  27  A.  D.  129.  on  actions  on  lost  and  destroyed  notes. 

81  AM.  DEC.  742,  STTIililNGS  v.  RICHMOND,  5  ALLEN,  187,  Later 
appeals  in  t  Allen,  2 34,  18  Allen,  277« 

Validity  of  antenuptial  agreements  relinquishing  claim  against  hus- 
band's estate. 

Cited  in  Jenkins  v.  Holt,  109  Mass.  261 »  holding  that  antenuptial  contract, 
whereby  for  valuable  consideration  woman  releases  all  claims  against  intended 
husband's  estate  is  valid;  Power's  Appeal,  63  Pa.  443,  2  Legal.  Gaz.  291;  Sullings 
V.  Sullings,  9  Allen,  234, — ^to  point  that  in  proper  case  equity  will  enforce  an- 
tenuptial contract  by  which  woman  for  valuable  consideration  agrees  to  relin- 
quish her  claims  against  intended  husband's  estate;  Deshon  v.  Wood,  148  Mass. 
132,  1  L.R.A.  618,  19  N.  E.  1,  to  point  that  antenuptial  contract  by  which  wo- 
man agrees  to  relinquish  distributive  share  in  husband's  estate  is  enforceable  in 
equity. 

Cited  in  reference  note  in  98  A.  D.  208,  on  antenuptial  agreements. 
Effect  of  separation  agreement  waiving  marital  claims. 

Cited  in  Re  Noah,  73  Cal.  583,  2  A.  S.  K.  829,  15  Pac.  287,  holding  that  wife, 
who  voluntarily  enters  into  valid  separation  agreement,  whereby  for  valuable 
consideration  she  waives  all  marital  claims  is  not  entitled  to  family  allowance 
upon  husband's  decease. 
Jurisdiction   of  equity   to  enforce  antenuptial   contract. 

Cited  in  Thompson  v.  Tncker-Osborn,  111   Mich.  470,  69  N.  W.   730.  holding 
that  court  of  equity  has  jurisdiction  to  enforce  specific  performance  of  antenup- 
tial contract. 
Jurisdiction  of  probate  court  over  marriage  agreements. 

Cited  in  Tarbell  v.  Tarbell,  10  Allen,  278;  Blackinton  v.  Blackinton,  110  Mass. 
401, — holding   probate   court   not   proper   place   to   enforce   marriage    contract; 
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Bailey  v.  Dillon,  186  Mass.  244,  66  L.R.A.  427,  71  N.  B.  538,  holding  separation 
agreement  available  in  probate  court  as  defense  to  petition  for  support;  Mann  v. 
Mann,  53  Vt.  48,  holding  antenuptial  covenant  not  to  claim  homestead,  unen- 
forceable in  probate  court;  Re  Noale,  73  Cal.  583,  2  A.  S.  R.  829,  15  Pac.  287, 
to  point  that  probate  courts  in  Massachusetts  have  no  power  to  construe  or  en- 
force marriage  contracts;  Nathan  v.  Nathan,  166  Mass.  294,  44  N.  E.  221,  on 
jurisdiction  of  probate  court  to  enforce  antenuptial  contract. 

81  AM.  DEC.  745,  HAIili  t.  CROWLEY,  5  AliUEN,  804. 
What  constitutes  liqaidated  damages. 

Cited  in  Kelly  v.  Fejervary,  111  Iowa,  693,  83  N.  W.  791,  holding  amonnt 
agreed  on  by  parties  recoverable  as  liquidated  damages  if  not  disproportionate 
to  presumable  loss,  where  they  result  from  breach  of  single  stipulation  and  are 
not  easily  ascertainable;  Goldman  v.  Goldman,  51  La.  Ann.  761,  25  So.  555,  hold- 
ing that  stipulation  for  payment  of  certain  sum  in  event  of  violation  of  agree- 
ment not  to  fe-engage  in  business  provides  for  liquidated  damages  not  penalty; 
Jones  V.  Binford,  74  Me.  439,  holding  that  stipulation  for  payment  of  certain 
sum  for  violation  of  agreement  to  sell  certain  party  all  produce  raised  is  liqui- 
dated damages;  Phaneuf  v.  Corey,  190  Mass.  237,  76  N.  E.  718;  Morrison  v.  Rich- 
ardson, 194  Mass.  370,  80  N.  E.  468:  Hennessy  v.  Metzger,  152  111.  505,  43  A.  S. 
R.  267,  38  N.  E.  1058, — holding  stipulated  sum  for  delay  in  completing  house 
liquidated  damages  not  penalty;  Fasler  v.  Beard,  39  Minn.  32,  38  N.  W.  755,  hold* 
ing  that  stipulated  sum  agreed  to  be  paid  for  failure  to  remove  encumbrance 
on  land  is  liquidated  damages;  Manistee  Iron  Works  v.  Shores  Lumber  Co.  92 
Wis.  21,  65  N.  W.  863,  holding  that  provision  for  payment  of  certain  sum  for 
each  day  completion  of  contract  delayed  is  liquidated  damages;  Emack  v.  Camp- 
hell,  14  App.  D.  C.  186,  to  point  that  amount  inserted  in  agreement  to  be  forfeited 
upon  failure  to  complete  contract  on  time  is  liquidated  damages  not  penalty: 
Noyes  v.  Phillips,  00  N.  Y.  408,  16  Abb.  Pr.  N.  S.  400,  to  point  whether  agree- 
ment to  do  certain  acts  or  forfeit  specified  sum,  is  penalty  or  liquidated  damages. 

Cited  in  reference  note  in  97  A.  D.  358,  as  to  when  contract  for  damages  is 
one  for  liquidated  damages  and  when  for  penalty. 

Cited  in  notes  in  30  A.  R.  32,  on  liquidated  damages  and  penalties;  13  L.R.A. 
671.  on  distinction  between  liquidated  damages  and  penalty  in  contract;   108  A 
S.  R.  54,  on  stipulation  against  delay  in  erection  of  building  as  agreement  for 
liquidated  damages. 

81  AM.  DEC.  74  7,  STEWART  t.  LORIXG,   5  ALLEN,  S06. 
Effect  off  sickness  or  death  on  obligation  created  by  contract. 

Cited  in  Agnew  v.  Walden,  84  Ala.  502,  4  So.  672,  holding  that  attorney  can- 
not recover  in  full  on  note  given  as  retainer  in  homicide  case,  where  accused 
killed  by  mob  violence  before  trial;  ^IcClellan  v.  Harris,  7  S.  D.  447,  64  N.  W. 
522,  holding  that  inability  to  work,  produced  by  unavoidable  sickness,  constitutes 
excuse  for  non-performance  of  contract  to  perform  personal  labor;  Parker  v. 
Macomber,  17  R.  L  674,  16  L.R.A.  858,  24  Atl.  464;  Marvel  v.  Phillips,  162  Mr.ss. 
399.  44  A.  S.  R.  370,  26  L.R.A.  416,  38  X.  E.  1117,— holding  that  death  discharges 
contract  to  render  personal  services:  O'Connor  v.  Briggs,  182  Mass.  387,  65  N. 
K.  836,  holding  that  inability,  by  reason  of  illness,  to  perform  contract  of  per- 
sonal services  absolves  both  parties  from  liability;  Griffith  v.  Blackwater  Boom 
k  Lumber  Co.  65  W.  Va.  604.  69  L.R.A.  124,  48  S.  E.  442,  holding  that  dissolu- 
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tion  of  corporation  at  instance  of  state  discharges  contracts  entered  into;  Yer- 
rington  v.  Greene,  7  R.  I.  589,  84  A.  D.  578,  holding  that  death  of  employer  dis- 
charges contract  to  employ  clerk  and  salesman. 

Cited  in  note  in  38  A.  R.  209,  on  right  to  recover  compensation  for  part  per- 
formance, though  full  performance  is  rendered  impossible  by  act  of  God. 

81  AM.  DEC.   748,  CODMAN  v.  EVANS,   5  AliLEN,   308. 
Right  of  action  for  injury  to  easement. 

Cited  in  Rockland  Water  Co.  v.  Till  son,  76  Me.  170,  holding  that  owner  of 
easement  may  recover  for  damages  thereto  by  obstruction  or  encroachments  of 
landowner. 

Cited  in  reference  note  in  96  A.  S.  R.  247,  on  right  of  action  against  adjoining 
owner  for  encroachment. 

Cited  in  note  in  7  L.R.A.  289,  on  benefits  as  considered  on  assessment  of  dam- 
ages to  abutter  from  construction  of  elevated  railroad. 
Wlien  ejectment  maintainable. 

Cited  in  note  in  1  L.R.A.  309,  on  nature  of  action  of  ejectment,  and  when  and 
when  not,  maintainable. 
—  Against  one  encroacliing  on  easement. 

Cited  in  Cox  v.  Louisville,  N.  A.  &  C.  R.  Co.  48  Ind.  178,  to  point  that  owner 
in  fee  of  land  subject  to  easement  as  highway  may  maintain  ejectment  against 
one  wrongfully  encroaching  thereon. 
Encroachment  on  lii^^liway  as  nuisance. 

Cited  in  Bischof  v.  Merchants*  Nat.  Bank,  75  Neb.  838,  6  L.R.A.(N.S.)    486, 
106  N.  W.  996,  holding  that  portico  which  materially  encroaches  on  public  street 
and  impedes  travel  is  nuisance  per  se. 
Right  to  construct  sewers  in  public  street. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  461,  76  N.  W.  812,  to  point  that  right 
to  construct  sewers  is  usually  regarded  as  incident  to  power  of  maintaining 
streets. 

Usage  as  competent  evidence. 

Cited  in  Dickinson  v.  Gay,  7  Allen,  20,  83  A.  D.  656,  to  point  that  evidence  of 
usage  to  contradict  settled  rule  of  law  ought  not  to  be  received. 
Right  by  custom  to  claim  land. 

Cited  in  note  in  8  E.  R.  C.  347,  on  right  to  claim  profit  in  land  of  another  by 
custom. 

Injunction  against  making  improvements  on  land. 

Cited  in  reference  note  in  24  A.  S.  R.  .740,  on  injunction  to  prevent  making  of 
improvements  on  land. 

81  AM.  DEC.   750,  SLAWSON  v.  L.ORING,  5  ALLEN,  340. 
Rights  and  liability  of  undisclosed  principal. 

Cited  in  Webster  v.  Wray,  19  Neb.  558,  56  A.  R.  754,  27  N.  W.  644,  holding 
that  no  person  can  be  charged  as  principal  upon  negotiable  note  unless  his  name 
is  therein  disclosed;  Chandler  v.  Coe,  54  N.  H.  561,  holding  undisclosed  princi- 
pal not  liable  on  negotiable  note  made  by  his  agent  for  him  in  agent's  name. 

Cited  in  reference  note  in  95  A.  D.  236,  on  principal's  right  to  sue  on  negoti- 
able paper  upon  which  his  name  does  not  appear. 
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Cited  in  notes  in  66  A.  D.  304,  on  right  ol  principal  to  sue  or  be  sued  on  ne- 
gotiable paper  on  which  his  n^me  does  not  appear;  9  L.R.A.  830,  on  commercial 
paper  signed  by  one  as  agent  of  undisclosed  principal. 

Liability    off    malcer    off    negotiable    instrument    where    descriptio    per- 
sonae  Is  added  to  signature. 

Cited  in  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101;  Harris  v.  Coleman  &  A. 
Wliite  Lead  Co.  98  111.  App.  27, — holding  that  addition  of  mere  descriptio 
personae  to  name  of  signer  does  not  vary  personal  liability  on  note;  Burlin- 
game  v.  Brewster,  79  111.  615,  22  A.  R.  177,  holding  promissory  note,  "I  promise 
to  pay  etc.,"  mere  personal  undertaking,  though  words  "trustee  for — society" 
follow  signature;  Sturdivant  v.  Hull,  59  Me.  172,  8  A.  R.  409,  holding  that  note 
in  words  "I  promise  etc."  binds  maker  personally  though  word  "treas.  St.  Paul's 
Parish"  added  to  signature;  Carpenter  v.  Famsworth,  106  Mass.  561,  8  A.  R. 
360,  holding  bank  check  having  words  *'J£tna,  Mills"  printed  in  margin  and 
signed  "A.  &.  B.,  Treasurer"  check  of  -^tna  Mills ;  Shoe  &  Leather  Nat.  Bank  v. 
Diz,  123  Mass.  148,  25  A.  R.  49,  holding  maker  not  personally  liable  on  note 
beginning  "we  as  trustees  but  not  individually  promise  etc.;"  Croodenough  v. 
Thayer,  132  Mass.  162,  holding  one  signing  agreement  as  "agent"  not  liable  per- 
sonally where  body  of  agreement  discloses  principal;  Ohio  Nat.  Bank  v.  Cook, 
38  Ohio  St.  442,  holding  that  addition  of  word  "agent"  to  name,  does  not  re- 
lieve maker  of  note  from  personal  liability,  where  principal  not  disclosed;  Guth- 
rie V.  Imbrie,  12  Or.  182,  53  A.  R.  331,  6  Pac.  664,  holding  principal  not  liable 
on  promissory  note  signed  by  one  as  "agent"  unless  liability  disclosed  on  instru- 
ment. 

Cited  in  reference  notes  in  100  A.  D.  468,  on  words  "agent,"  "cashier,"  "trus- 
tee," etc.,  as  descriptio  persons;  10  A.  D.  621,  on  effect  of  negotiable  paper  exe- 
cuted or  indorsed  hy  "agent,"  "cashier,"  "president,"  "trustee,"  etc.;  3  A.  S.  R. 
286,  on  effect  of  acceptance  of  draft  addressed  to  drawee  as  agent  but  failing  to 
disclose  principal. 

Cited  in  notes  in  8  L.R.A.  397,  on  personal  liability  of  corporate  directors  on 
their  contract;  48  A.  S.  R.  918,  on  personal  liability  to  third  persons  of  agent 
assuming  without  authority  to  make  contract  for  corporation. 

Distinguished  in  Castle  v.  Belfast  Foundry  Co.  72  Me.  167,  holding  that  note 
signed  "Belfast  Foundry  Company,  W.  W.  Castle,  President,"  binds  corporation. 
Parol  evidence  to  show  undisclosed  principal. 

Cited  in  Sparks  ▼.  Dispatch  Transfer  Co.  104  Mo.  631,  24  A.  S.  R.  351,  1^ 
L.R.A.  714,  15  S.  W.  417;  Brown  v.  Parker,  7  Allen,  337,— holding  evidence  in- 
admissible to  charge  as  principal  one  whose  name  is  not  disclosed  on  face  of 
note  or  draft;  Texas  Land  &  Cattle  Ca  v.  Carroll,  63  Tex.  48,  holding  non-ne- 
gotiable written  contract,  signed  by  agent  may  be  shown  to  have  been  executed 
in  principal's  business. 

Parol  evidence  to  show  order  off  endorsement. 

Distinguished  in  Brown  v.  Butler,  99  Mass.  179,  holding  parol  evidence  admis- 
Bihlt*'  to  show  that  certain  endorsement  was  made  before  delivery  to  payee. 
Validity  off  note  endorsed  to  wiffe  by  husband. 

CiteJ  in  Gay  v.  Kingsley,  11  Allen,  345,  holding  that  indorsement  of  promis- 
sory note  by  husband  to  his  wife  will  not  vest  valid  title  in  her;  Witkowski  v. 
Maxwell,  69  Miss.  66,  10  So.  453,  to  point  that  husband  may  endorse  notp  to 
wife  in  order  that  she  may  be  mere  conduit  and  endorse  it  over  to  another; 
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Foster  v.  Leach,  160  Mass.  418,  36  N.  E.  69,  holding  that  husband's  endorsement 
to  wife  merely  to  make  formal  transfer  through  her,  does  not  invalidate  note  as 
against  subsequent  endorsee. 
Validity  of  promissory  note  made  by  wife  to  order  of  husband. 

Cited  in  Roby  v.  Phelon,  118  MaSs.  541,  holding  married  woman  not  liable  up- 
on her  promissory  note  payable  to  her  husband's  order  and  by  him  endorsed  to 
another;  National  Granite  Bank  v.  Whicher,  173  Mass.  517,  73  A.  S.  R.  317,  63 
N.  E.  1004,  holding  married  woman's  promissory  note,  payable  to  husband's  or- 
der and  endorsed  by  him  and  others,  void. 
Validity  of  Indorsement  by  married  woman. 

Cited  in  note  in  57  A.  D.  Ill,  on  validity  and  effect  of  indorsement  by  wife, 
of  note  payable  to  her. 

Wife^s  power  to  dispose  of  her  property. 

Cited  in  Russ  v.  George,  45  N.  H.  467,  holding  that  husband  does  not  as 
matter  of  law  assent  to  wife's  transfer  of  note  purchased  by  her  with  proceeds 
of  her  property  sold  after  marriage  merely  because  he  had  not  reduced  it  to 
possession  or  otherwise  converted  it. 

81   AM.  DEC.   755,  AUDERI£D  v.  BETTBIiET,   5  ALUSN,   382,   Later 

hearing  in  8  Allen,  302. 
What  property  passes  to  assignee  in  bankruptcy  or  insolTency. 

Cited  in  Ex  parte  Dalby,  1  Low.  Dec.  431,  Fed.  Cas.  No.  3,540,  holding  bona 
fide  mortgage  of  chattels,  good  against  assignee,  though  unrecorded  at  date  of 
bankruptcy;  Re  Hammond,  98  Fed.  846,  holding  that  property  6f  bankrupt's  wife 
who  has  not  filed  certificate  as  sole  trader  passes  to  assignee;  Sibley  v.  Quinsiga- 
mond  Nat.  Bank,  133  Mass.  515;  Ellison  v.  Ganiard,  167  Ind.  471,  79  N.  E.  450, 
— holding  that  property  held  in  trust  by  bankrupt,  not  liable  to  execution  for  his 
debts,  does  not  pass  to  bankrupt's  trustee;  Smythe  v.  Sprague,  149  Mass.  310,  3 
L.R.A.  822,  21  N.  E.  383,  holding  that  land  conveyed  by  insolvent  debtor  to  bona 
fide  purchaser  for  value  but  deed  not  recorded  does  not  pass  to  assignee;  Collender 
Co.  y.  Marshall,  57  Vt.  232,  holding  that  property  sold  conditionally  and  de- 
livered without  legal  record  of  lien  passes  to  assignee. 

Cited  in  reference  notes  in  15  A.  S.  R.  534,  on  rights  of  assignee  for  benefit 
of  creditors;  2  A.  S.  R.  337,  on  effect  of  assignment  for  creditors  of  property 
not  belonging  to  assignor. 
What  constitutes  estoppel  in  pals. 

Cited  in  Lawrence  v.  Dana,  4  Cliff,  1,  Fed.  Cas.  No.  8,136;  Bragg  v.  Boston  & 
W.  R.  Corp.  9  Allen,  54;  Fall  River  Nat.  Bank  v.  Buffinton,  97  Mass.  498; 
Zuchtmann  v.  Roberts,  109  Mass.  53,  12  A.  R.  663;  Plumer  v.  Lord,  9  Allen, 
455,  85  A.  D.  773, — holding  that  declarations  or  acts  relied  upon  must  be  ac- 
companied with  design  to  mislead,  to  constitute  estoppel  in  pais;  Langdon  v. 
Doud,  10  Allen,  433,  holding  one  not  estopped  by  representations  made  with  no 
intent  to  deceive;  Stiff  v.  Ashton,  155  Mass.  130,  29  N.  E.  203,  holding  one 
whose  false  speech  or  action  mislead  another  not  estopped,  unless  there  was 
intention  to  deceive;  Horn  v.  Cole,  51  N.  H.  287,  12  A.  R.  Ill,  5  Legal.  Gaz. 
49,  holding  one  representing  property  to  be  another's  estopped  from  claiming 
same,  where  goods  attached  as  such  others  in  reliance  on  representations; 
Tumipseed  y.  Hudson,  50  Miss.  429,  19  A.  R.  15,  on  what  constitutes  estoppel 
in   pais. 
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(  ited  in  reference  note  in  85  A.  D.  776,  on  showing  wilful  intent  to  make 
party   act  on   representation   to   work   estoppel. 

Cited  in  note  in  13  A.  D.  238,  on  declaration  that  third  person  owns  chattels 
as  estoppel  to  object  to  levy  thereon  of  execution  against  him. 

81  AM.  DEO.  758,  SMITH  v.  AliliEN,  5  AliLEN,  454. 
Voluntary  conveyances  and  their  validity  generally. 

Cited  in  notes  in  14  A.  S.  R.  741,  on  what  transfers  are  voluntary;  13  L.R.A. 
640,  on  effectiveness  of   voluntary  conveyance. 

Sufldciency  of  consideration  generally. 

Cited  in  reference  notes  in  26  A.  S.  R.  675,  on  consideration  for  conveyance  of 
land;  27  A.  S.  R.  174,  on  mutuality  of  remedy  to  sustain  demand  for  specific  per- 
formance. 
Marriage  as  valuable  consideration. 

Cited  in  State  ex  rel.  Harrison  v.  Osborn,  143  Ind.  671,  42  N.  E.  921;  Richard- 
son V.  Schultz,  98  Ind.  429, — holding  that  marriage  is  valuable  consideration; 
Moayon  v.  Moayon,  114  Ky.  855,  102  A.  S.  R.  303,  60  L.R.A.  415,  72  S.  W.  33, 
holding  resumption  of  marriage  relations  by  woman  with  grouncs  foi  divorce  suffi- 
cient consideration  for  conveyance  to  their  children;  Gibson  v.  Bennett,  79  Me. 
302,  9  Atl.  727,  holding  marriage  good  and  valuable  consideration  for  conveyance 
of  land;  Huntress  v.  Ilanley,  195  Mass.  236,  80  N.  E.  940;  Tolman  v.  Ward,  80 
.Me.  303,  41  A.  S.  R.  556,  29  Atl.  1081, — holding  marriage  good  consideration  for 
conveyance  of  real  estate;  National  Exch.  Bank  v.  Watson,  13  R.  I.  91,  43  A. 
R.  132,  holding  iparriage  is  deemed  in  law  valuable  consideration;  Herring  v. 
Wickham,  29  Gratt.  628,  2(*  A.  R.  405,  holding  that  marriage  is  valuable  con- 
sideration sufficient  to  support  conveyance  as  against  creditors;  Deshon  v.  Wood, 
148  Mass.  132,  1  L.R.A.  518,  19  N.  E.  1  (dissenting  opinion),  on  right  to  hold 
marriage   insufficient  consideration   for  agreement  to  transier  bonds. 

Cited  in  reference  note  in  31  A.  S.  R.  919,  on  marriage  as  a  valuable  considera- 
tion. 

Cited  in  notes  in  50  A.  D.  372,  373,  on  marriage  settlements;  7  A.  D.  364,  on 
marriage  as  valuable  consideration  for  deed;  40  A.  R.  623,  on  marriage  as  con- 
sideration for  antenuptial  settlement;  24  E.  R.  C.  187,  on  validity  of  marriage 
settlement;  90  A.  S.  R.  509,  on  validity  of  antenuptial  settlement  as  against  hus- 
band's creditors. 
^Grantor*8  death  before  marriage  as  avoiding  conveyance. 

Cited  in  Re  Miller,  77  App.  Div.  473,  78  N.  Y.  Supp.  930,  holding  conveyance 
made  in  consideration  of  agreement  to  marry  not  avoided  by  grantor's  death  be- 
fore marriage  occurs;  Henderson  v.  Beaton,  1  Posey,  Unrep.  Cas.  (Tex.)  17,  to 
point  that  conveyance  given  in  consideration  of  promise  to  marry  not  invalidated 
by  grantor's  death  before  marriage. 

~  Knowledge  before  marriage  that  conveyance  is  fraudulent  as  avoid- 
ing same. 

Cited  in  Prignon  v.  Daussat,  4  Wash.  199,  31  A.  S.  R.  914,  29  Pac,  1046,  hold- 
ing conveyance  made  in  consideration  of  agreement  to  marry  not  avoided   by 
knowledge  of  fraud  in  conveyance,  before  marriage  occurs. 
Letters  as  sufficient  memoranda  of  contract. 

Cited  in  Walker  v.  Walker.  175  Mass.  349,  56  N.  E.  601,  holding  letters  suf- 
ficient memoranda  of  alleged  contract,  if  statute  of  frauds  otherwise  satisfied. 
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81  AM.  DEC.   762,  COM.  v.  COOPER,   5  ALLEN,   495. 

When  dying  declarations  admie'^ible. 

Cited  in  Swisher  v.  Com.  26  Gratt.  963,  21  A.  R.  330,  holding  dying  declara- 
tions not  inadmissible  because  not  made  immediately  before  death,  if  deceased 
was  conscious  that  he  was  in  a  dying  condition ;  State  v.  Daniel,  31  La.  Ann.  91 ; 
Com.  V.  Roberts,  108  Mass.  296;  Com.  v.  Haney,  127  Mass.  455;  Jones  v.  State, 
71  Ind..66, — holding  declarations  made  under  belief  of  rapidly  approaching  death 
admissible  as  dying  declarations  though  deceased  lingered  several  days  there- 
after; State  T.  Jeswell,  22  R.  I.  136,  46  Atl.  405,  to  point  that  dying  declara- 
tions are  always  admissible  if  clearly  shown  that  declarant  believed  death  im- 
minent when  declarations  made. 

Cited  in  reference  notes  in  86  A.  D.  469;  95  A.  D.  76;  25  A.  S.  R.  726;  40  A. 
S.  R.  414;  42  A.  S.  R.  333, — on  admissibility  of  dying  declarations;  87  A.  D. 
177,  as  to  when  dying  declarations  are  admissible;  13  A.  S.  R.  268,  as  to  what 
is  admissible   as  dying  declaration. 

Cited  in  notes  in  9  A.  D.  658;  40  L.  ed.  U.  S.  534, — on  dying  declarations;  11 
E.  R.  C.  307,  308,  on  admissibility  of  dying  declarations;  1  L.R.A.(N.S.)  420, 
as  to  how  long  before  death  dying  declarations  may  be  made;  86  A.  S.  R.  664, 
665,  on  time  of  making  dying  declarations  as  affecting  their  admissibility;  56 
L.R.A.  423,  on  time  elapsing  between  dying  declarations  and  death  as  affecting 
admissibility. 

Right  to  show  that  declarations  were  made  under  belief  of  impending 
death. 

Cited  in  Com.  v.  Thompson,  159  Mass.  66,  33  N.  E.  1111,  holding  testimony  ad- 
missible to  show  that  deceased's  declarations  were  made  under  sense  of  impend- 
ing death. 
Right  tc  impeach  dying  declarations. 

Cited  in  Carver  v.  United  States,  164  U.  S.  694,  41  L.  ed.  602,  17  Sup.  Ct.  Rep. 
•228,  holding  statements  made  by  deceased  in  apparent  contradiction  to  admitted 
dying  declarations,  admissible;  Redd  v.  State,  99  Ga.  210,  25  S.  E.  268,  holding 
that  dying  declarations  may  be  impeached  by  showing  deceased,  because  of  gen- 
eral bad  character  unworthy  of  belief. 

Cited  in  note  in  56  L.R.A.  442,  on  right  to  impeach  or  contradict  declarations 
of  deceased  and  to  sustain  witness. 

Right  to  rebut  testimony  concerning  identity. 

Cited  in  State  v.  Witham,  72  Me.  531,  holding  that  testimony  concerning  iden- 
tity of  persons  may  be  rebutted  by  evidence  showing  witness  often  mistook  for 
others,  persons  whom  he  knew  well. 

Admissibility  of  declarations  of  accused. 

Cited  in  reference  note  in  28  A.  S.  R.  922,  on  admissibility  of  declarations  of 
accused  in  his  favor. 

81  AM.  DEC.  765,  LAMSON  v.  PATCH,  5  ALLEN,  586. 
When  property  attached  to  realty  becomes  personalty. 

Cited  in  Eddy  v.  Hall,  5  Colo.  576,  holding  building  attached  to  realty,  not 
personalty  until  severed. 

«For  purpose  of  passing  title. 

Cited  in  Freeman  v.  Underwood,  66  Me.  22>,  holding  that  peverance  of  berries 
from  bush  passes  title  thereto  to  purchaser:  Poor  v.  Oakman,  104  Mass.  309,  hold- 
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ing  that  title  will  not  pass  to  structure  attached  to  land  until  it  has  been 
severed. 

What  constitutes  change  of  possession. 

Cited  in  note  in  5  E.  R.  C.  97,  on  what  constitutes  a  change  of  possession  of 
goods  mortgaged  or  sold. 

81  AM.  DEC.  767,  BUFFUM  ▼.  STIMPSON,  5  AliliEN,  591. 
Presumptton  as  to  Jurisdiction. 

Cited  in  reference  note  in  96  A.  D.  754,  on  presumption  as  to  jurisdiction  of 
courts  of  general  jurisdiction. 

—  Of  courts  of  sister  state. 

Cited  in  Hallum  ▼.  Dickinson,  64  Ark.  311,  15  S.  W.  775,  holding  jurisdiction 
as  to  subject  matter  presumed,  when  duly  authenticated  foreign  judgment  shows 
jurisdiction  of  person;  McMahon  ▼.  Eagle  Life  Asso.  169  Mass.  539,  61  A.  S.  R. 
306,  48  N.  E.  339;  Knapp  v.  Abell,  10  Allen,  485, — holding  that  every  presump- 
tion is  made  in  favor  of  jurisdiction  of  courts  of  general  and  superior  powers; 
Milliken  v.  Dotson,  117  App.  Div.  527,  102  N.  Y.  Supp.  664,  holding  court's  juris- 
diction presumed,  where  contrary  not  shown,  if  properly  authenticated  record  is 
put  in  evidence;  State  ex  rel.  Enjrelhard  v.  Weber,  96  Minn.  422,  113  A.  S.  R,  630, 
106  N.  W.  490,  to  point  that  courts  have  taken  judicial  notice  of  constitution  and 
laws  of  sister  states  creating  courts  and  defining  their  powers  and  jurisdiction. 

Cited  in  reference  notes  in  42  A.  S.  R.  398;  61  A.  S.  R.  307,-'On  presumption 
as  to  jurisdiction  of  court  of  sister  state. 

Cited  in  note  in  103  A.  S.  R.  322,  on  jurisdictional  presumption  as  to  judgments 
of  courts  of  sister  state. 

Right  to  attack  Jurisdiction  of  foreign  court. 

Cited  in  Ritchie  v.  Carpenter,  2  Wash.  512,  26  A.  S.  R.  877,  28  Pac.  380,  hold- 
ing that  want  of  jurisdiction  of  court  of  sister  state  in  rendering  judgment  may 
be  shown,  though  contradicting  express  recitals  in  records. 
Conclusiveness  of  foreign  Judgment. 

Cited  in  reference  note  in  34  A.  S.  R.  435,  on  conclusiveness  of  foreign  judg- 
ment. 

81  AM.  DEC.  769,  YAWKEY  v.  RICHARDSON,  9  MICH.  52t. 
Right  to  remove  case  to  Federal  court. 

Cited  in  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  479,  89  Pac.  1915,  holding  that 
federal  courts  should  not  countenance  defenses  intended  to  prevent  removal  of 
cause  to  federal  court,  when  one  has  right;  People  ex  rel.  Glenn's  Falls  Ins. 
Co.  V.  Jackson  Circuit  Judge,  1  Mich.  N.  P.  Supp.  Ixxx^iii;  People  ex  rel. 
Glen  Falls  Ins.  Co.  v.  Jackson  Circuit  Ct.  Judge,  21  Mich.  577,  4  A.  R.  504; 
People  ex  rel.  Mabley  v.  Detroit  Superior  Ct.  Judge,  41  Mich.  31,  1  N.  W.  985, — 
holding  that  state  court  cannot  prevent  removal  of  case  to  federal  court,  if  legally 
reniovable  thereto;  People  ex  rel.  La  Grange  Twp.  v.  State  Treasurer,  24  Mich. 
4f58,  holding  that  court  should  not  tolerate  any  merely  colorable  attempt  to  trans- 
fer case  to  federal  court. 
Right  to  commence  new  action  after  removal  and  dismissal. 

Cited  in  note  in  7  L.R.A.(X.S.)  502,  on  right  of  plaintiff  after  removal  of  ac- 
tion and  its  dismissal  in  Federal  court  without  prejudice,  to  commence  new  ac- 
tion in  state  court  on  same  cause  of  action. 
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When  rule  permitting:  discontinuance  is  applicable. 

Cited  in  Munn  v.  Haynes,  46  Mich.  140,  9  N.  W.  136,  holding  rule  preventing 
discontinuance  as  to  some  of  parties  in  case  applicable  only  when  consistent  with 
justice;  Post  v.  Shafer,  63  Mich.  86,  29  N.  W.  519,  holding  discontinuance  un- 
der rules,  against  parties  improperly  joined  not  matter  of  right,  but  must  be 
done  on  leave  of  court  and  on  such  terms  as  will  do  no  injustice. 
Right  to  continuance. 

Cited  in  reference  note  in  96  A.  D.  766,  as  to  whether  continuance  is  matter 
of  discretion  or  of  right. 

81  AM.  DEO.  772,  DAVENPORT  ▼.  PARSONS,  10  MICH.  42. 
Effect  off  acts  not  within  authority  off  power  off  attorney. 

Cited  in  Chandler  v.  Clark,  161  Mich,  169,  115  N.  W.  65,  holding  that  valid 
deed  cannot  be  based  upon  contract  of  sale  not  in  pursuance  of  power  of  attorney 
proved. 

Cited  in  reference  notes  in  40  A.  SI  R.  314;  98  A.  S.  R.  665,— on  construction 
of  power  of  attorney;  43  A.  S.  R.  825,  on  strict  construction  of  powers  of  at- 
torney; 42  A.  S.  R.  244,  on  construction  of  warrant  of  attorney  to  confess  judg- 
ment; 22  A.  S.  R.  727,  on  construction  of  power  of  attorney  by  two  or  more; 
32  A.  S.  R.  146,  as  to  construction  of  warrant  of  attorney  to  confess  judgment; 
84  A.  S.  R  761,  on  validity  of  deed  under  power  of  attorney;  13  A.  S.  R  280, 
on  construction  and  execution  of  powers  of  attorney,  and  validity  of  deeds  exe- 
cuted thereunder;  106  A.  S.  R.  87,  on  necessity  of  recording  power  of  attorney 
to  convey  land. 

Cited  in  notes  in  84  A.  S.  R  767,  on  construction  of  power  of  attorney  by  mar- 
ried woman;  60  A.  S.  R  HI,  on  power  of  agent  to  appoint  subagent^ 

81  AM.  DEC.  778,  SMITH  v.  STODDARD,   10  MICH.   148. 
RiS^ht  to  deduction  ffor  usury  paid. 

Cited  in  reference  note  in  87  A.  D.  251,  on  right  of  debtor  to  insist  upon  de- 
duction of  usurious  interest  paid. 
Wliat  constitutes  usury. 

Cited  in  reference  note  in  86  A.  D.  449,  on  what  constitutes  usury. 

Effect  off  new  security  on  usury  in  fformer  transaction. 

Cited  in  Gardner  v.  Matteson,  38  Mich.  200,  holding  new  security  without 
consideration  and  liable  to  abatement  so  far  as  it  includes  sum  for  unlawful  un- 
paid interest;  Ruloff  v.  Hazen,  124  Mich.  570,  83  N.  W.  370,  holding  that  deduc- 
tion for  luilawful  interest  actually  paid  will  not  be  allowed  in  action  on  new  se- 
curity given  on  bona  fide  settlement  of  former  transactions;  Gerlaugh  v.  Bas- 
sett,  20  Wis.  671 ;  Collins  Iron  Co.  v.  Burkam,  10  Mich.  283, — to  point  that  usury 
in  contract,  if  not  contained  in  subsequent  one  as  integral  part  affords  no  ground 
for  defense  to  action  on  latter. 

Cited  in  reference  notes  in  85  A.  D.  449,  on  new  security,  including  sum  for 
unlawful  unpaid  interest,  being  so  far  without  consideration;  28  A.  S.  R.  526, 
on  effect  of  usury  on  renewal  note. 
Necessity  ffor  expressing;  in  writing?  stipulated  rate  off  interest. 

Cited  in  Cameron  v.  Merchants*  &  M.  Bank,  37  Mich.  240,  holding  that  statu- 
tory requirement  that  stipulation  for  ten  per  cent  interest  shall  be  in  writing 
does  not  apply  where  contract  clearly  expresses  sum  to  be  paid. 
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81  AM.  DEC.  781,  MAHER  t.  PEOPIiE,   10  MICH.  212. 
When  proof  off  Intent  to  kill  is  necessary. 

Cited  in  People  t.  Ochotski,  115  Mich.  601,  73  N.  W.  889,  holding  to  consti- 
tute statutory  offense  of  assault  with  intent  to  commit  murder,  there  must  be 
actual  intent  to  kill,  and  under  such  circumstances  as  would  make  killing  mur- 
der; Territory  t.  Vigil,  8  N.  M.  583,  45  Pac.  1117,  holding  in  prosecution  for  as- 
sault with  intent  to  murder,  actual  intention  to  kill  must  be  found. 

Cited  in  reference  note  in  6  A.  S.  R.  61,  on  necessity  to  prove  actual  intent  to 
kill  at  time  of  assault  to  authorize  conviction  of  assault  with  intent  to  kill. 
Assault  with  intent  to  Icill. 

Cited  in  notes  in  21  A.  S.  R.  155;  41  L.  ed.  U.  S.  482,  on  assault  with  intent 
to  kill  or  murder;  67  A.  S.  R.  657,  on  essentials  of  assault  with  intent  to  kill. 
Meaning  off  malice  afforethought. 

Cited  in  reference  note  in  95  A.  D.  784,  defining  ^'malice  aforethought." 
Burden  off  prooff  in  criminal  cases. 

Cited  in  Kent  v.  People,  8  Colo.  563,  9  Pac.  852,  holding  that  state  must  prove 
to  satisfaction  of  jury  beyond  reasonable  doubt  essential  elements  of  crime 
charged;  People  v.  Garbutt,  17  Mich.  9,  97  A.  D.  162,  holding  that  burden  of 
proof  in  criminal  case  is  upon  prosecution  to  establish  conditions  of  guilt;  Du- 
bose  V.  State.  10  Tex.  App.  230;  Tiffany  v.  Com.  121  Pa.  165,  6  A.  S.  R.  775,  16 
Atl.  462,  22  W.  N.  C.  261, — holding  burden  of  proof  rests  on  prosecution  through- 
out, in  criminal  cases. 

Cited  in  note  in  76  A.  S.  R.  95,  on  burden  of  proof  as  to  insanity  set  up  as  an 
excuse  for  crime. 
pQty  off  prosecution  in  criminal  case,  in  offering  prooff. 

Cited  in  Thomas  v.  People,  39  Mich.  309;  Biemel  v.  State,  71  Wis.  444,  37  N. 
W.  244;  Patten  v.  People,  18  Mich.  314,  100  So.  173,— holding  duty  of  prosecution 
to  show  transaction  as  whole  whether  tending  to  show  guilt  or  innocence  of  ac- 
cused; Territory  v.  Hanna,  5  Mont.  248,  5  Pac.  252,  holding  that  prosecution  can- 
not select  out  part  of  transaction  and  ask  correction  thereon,  when  testimony 
showing  whole  thereof  is  within  its  reach. 

Cited  in  reference  note  in  100  A.  D.  181,  on  admissibility  in  prosecution  for 
homicide  of  evidence  of  transaction  as  whole. 

Cited  in  note  in  92  A.  S.  R.  219,  on  evidence  that  person  killed  was  an 
adulterer  or  an  adulteress. 

—  As  to  calling  off  witnesses. 

Cited  in  State  v.  McGahey,  3  N.  D.  293,  55  N.  W.  753,  holding  that  proscin- 
tion  need  not  call  all  eyewitnesses  of  transaction,  where  testimony  of  th<»tH» 
called  is  direct  and  positive  and  apparently  covers  entire  transaction;  State  v. 
Middleham,  62  Iowa,  150,  17  N.  W.  446,  holding  that  state  need  not  call  all  wit- 
nesses to  transaction,  where  it  can  be  shown  by  part  of  them;  State  v.  Williams. 
30  La.  Ann.  842,  holding  failure  of  prosecution  to  call  all  witnesses  present  at  trial 
not  ground  for  reversal  where  not  shown  prejudicial;  Bonker  v.  People,  37  Mich.  4, 
holding  unnecessary  to  call  all  witnesses  to  transactions,  where  evidence  of  other 
bystanders  would  be  cumulative;  People  v.  Deitz,  86  Mich.  419,  49  N.  W.  296, 
!.olding  that  it  is  not  correct  practice  to  compel  defense  to  call  witnesses  pres- 
ent at  occurrence  for  which  party  is  upon  trial;  People  v.  Germaine,  101  Mich. 
485,  60  N.  W.  44,  holding  that  proaocutinof  attorney  should  call  and  examine  as 
witness  third  party  who  was  only  witnesn  of  assault;  People  v.  Resh,  107  Mich. 
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251,  65  N.  W.  90,  holding  proserutioii  not  obliged  to  call  as  witness,  eyewitness 
of  transaction  who  was  accomplice  in  crime;  Morrow  v.  State,  57  Miss.  836, 
iiolding  that  prosecution  in  homicide  case  need  not  introduce  all  eyewitnesses 
marked  as  state's  witnesses  and  present  at  trial;  People  v.  £1co,  131  Mich.  519, 
94  N.  W.  1069  (dissenting  opinion),  to  point  that  in  this  state  prosecution  must 
call  all  witnesses  present  at  transaction. 

Liegal  presumption  iu  criminal  cases  —  As  to  intent. 

Cited  in  Patterson  v.  State,  85  Ga.  131,  21  A.  S.  R.  162,  11  S.  E.  620,  holding 
intent  to  murder  not  to  be  presumed  from  fact  that  loaded  pistol  was  fired  at 
another,  but  must  be  proved;  Rogers  v.  Com.  96  Ky.  24,  27  S.  W.  813,  holding 
instruction  that  law  presumes  that  sane  man  intends  natural  and  probable  con- 
sequences of  an  act,  wilfully  and  deliberately  done,  erroneous;  Reagan  v.  State 
28  Tex.  App.  227,  19  A.  S.  R.  833,  12  S.  W.  601;  Roberts  v.  People,  19  Mich.  401, 
— holding  that  particular  intent  charged  must  be  proved  to  satisfaction  of  jury 
and  no  intent  in  law  nor  mere  legal  presiunption  will  be  allowed  to  supply  in- 
tent in  fact;  State  v.  Dolan,  17  Wash.  499,  50  Pac.  472,  holding  that  law  does 
not  presume  intent  to  murder  from  use  of  deadly  weapon  in  committing  as- 
sault; State  V.  Williams,  36  Wash.  143,  78  Pac.  780,  holding  intent  to  kill  not 
presumed  when  death  does  not  result  from  assault;  Farris  v.  Com.  14  Bush.  362, 
to  point  that  presumption  that  accused  intended  natural  and  probable  conse- 
quences of  his  acts  is  one  of  fact  to  be  weighed  by  jury;  Hamilton  v.  People,  29 
Mich.  173,  as  to  distinction  between  civil  and  criminal  cases  in  regard  to  legal 
presiunption. 

Cited  in  note  in  11  L.R.A.  812,  on  inference  of  evil  intent  from  doing  of  wrong- 
ful act. 

—  As  to  malice. 

Cited  in  State  v.  Vaughan,  22  Nev.  285,  39  Pac.  733;  Territory  ▼.  Lucero,  8 
N.  M.  543,  46  Pac.  18;  State  v.  Swayze,  30  La.  Ann.  1323, — ^holding  that  instruc- 
tion that  law  presiunes  malice  from  fact  of  killing,  where  killing  is  proved,  is 
erroneous;  Guffee  v.  State,  8  Tex.  App.  187,  holding  malice  not  presumed  from 
failure  of  accused  to  show  mitigating  circumstances. 
Degrees  off  homicide  generally. 

Cited  in  reference  notes  in  14  A.  S.  R.  121,  on  statutory  degrees  of  murder*, 
ST  A.  D.  495.  defining  murder  in  first  de^ijrce;  88  A.  D.  524,  on  necessity  that 
killing  be  premeditated  to  constitute  murder  in  first  degree. 
When  homicide  is  reduced  to  manslaughter. 

Cited  in  reference  note  in  100  A.  D.  651,  as  to  what  constitutes  manslaughter 
and  what  will  reduce  killing  to. 

» ICfTect  of  provocation  generally. 

Cited  in  Seals  v.  Tennessee,  3  Baxt.  459,  holding  that  circumstances  of  such 
nature  as  are  calculated  to  produce  such  excitement  and  passion  as  would  ob- 
scure reason  of  ordinary  man  and  induce  him,  under  such  excitement  and  pas- 
sion to  strike  blow  causing  death,  reduce  killing  to  manslaughter;  Savary  v. 
State,  62  Neb.  166,  87  N.  W.  34,  holding  that  provocation  cannot  be  considered 
by  jury,  where  evidence  shows  accused  reflected  and  deliberated,  or  if  in  legal 
presumption  there  was  time  or  opportunity  for  cooling;  Eanes  v.  State,  10  Tex. 
App.  421;  State  v.  Yarborough,  39  Kan.  581,  18  Pac.  474,— as  to  what  is  suffi- 
cient lapse  of  time  between  provocation  and  killing  to  reduce  homicide  to  man- 
slaughter; Campbell  v.  Com.  88  Ky.  402,  21  A.  S.  R.  348,  11  S.  W.  290,  on  suffi- 
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ciency  of  provocation  to  reduce  homicide  to  manslaughter  where  father  in  pro- 
tecting daughter  from  personal  violence  kills  her  husband;  People  v.  Lilley,  43 
Mich.  521,  5  N.  W.  982;  Hurd  v.  People,  26  Mich.  405,— as  to  what  provocation 
and  what  degree  of  excitement  or  confusion  of  mind  will  reduce  homicide  to 
manslaughter. 

Cited  in  reference  note  in  88  A  D.  75,  as  to  what  is  reasonable  provocation 
sufficient  to  reduce  homicide  to  manslaughter. 

—  Knowledge  of  wife's  adultery. 

Cited  in  State  v.  Holme,  54  Mo.  153,  holding  in  order  to  mitigate  to  man- 
slaughter killing  of  wife  by  husband,  he  must  discover  her  in  act  of  adultery, 
unless  provocation  so  recent  and  strong  that  he  could  not  be  considered  at  time 
master  of  own  understanding;  Price  v.  State,  18  Tex.  App.  474,  61  A.  R.  322,  to 
point  that  if  husband  is  not  actually  witness  of  wife's  adultery,  but  knows  it 
is  transpiring,  and  in  overpowering  passion,  no  time  for  cooling  having  elapsed, 
he  kills  wrongdoer,  offense  is  reduced  to  manslaughter;  Brooks  v.  State,  90  Ind. 
428,  to  point  whether  knowledge  of  wife's  adultery  is  alone  sufficient  to  reduce 
killing  of  paramour  to  manslaughter. 

Cited  in  reference  note  in  49  A.  D.  401,  on  finding  deceased  in  adultery  with 
prisoner's  wife  as  defense  to  murder. 

—  Effect  of  heat  and  passion. 

Cited  in  Johnson  v.  State,  129  Wis.  146,  5  L.R.A.(N.S.)  809,  108  N.  W.  55,  9  A. 
&  E.  Ann.  Cas.  923;  State  v.  Henderson,  24  Or.  100,  32  Pac.  1030,— holding  that 
reason  need  not  be  entirely  dethroned,  and  passion  so  overpowering  as  for  time  to 
shut  out  knowledge  and  volition,  to  reduce  oflTense  to  manslaughter;  State  v. 
Davis,  50  8.  C.  406,  62  A.  S.  R.  837,  27  S.  E.  906,  holding  that  sudden  heat  and 
passion  which  reduces  homicide  to  manslaughter  must  be  such  as  naturally 
disturbs  sway  of  reason  and  renders  mind  of  ordinary  person  incapable  of  cool 
reflection;  Olds  v.  States,  44  Fla.  462,  33  So.  296,  on  distinction  between  murder 
and  manslaughter. 

Cited  in  reference  note  in  35  A.  S.  R.  250,  on  heat  of  passion  reducing  ho2ni- 
cide. 

Cited  in  notes  in  5  L.R.A.  (N.S.)  809,  on  effect  of  passion  .to  mitigate  or  reduce 
degree  of  homicide;  5  L.R.A.(N.S.)  817,  on  sufficiency  of  passion  to  mitigate  or 
reduce  degree  of  homicide;  5  L.R.A. (N.S.)  826,  on  determination  as  to  existence 
and  sufficiency  of  passion  to  mitigate  or  reduce  degree  of  homicide. 

Provocation  as  question  for  jury. 

Cited  in  State  v.  Grugin,  147  Mo.  39,  71  A.  S.  R.  653,  42  L.R.A.  774,  47  S.  W. 
1058;  Jones  v.  State,  33  Tex.  Crim.  Rep.  492,  47  A.  S.  R.  46,  26  S.  W.  1082;  Peo- 
ple V.  Holmes,  111  Mich.  364,  69  N.  W.  601, — holding  that  question  whether  crime 
was  committed  in  heat  of  passion  caused  by  reasonable  provocation  so  as  to  reduce 
offense  to  manslaughter,  is  for  jury;  State  v.  Hoyt,  13  Minn.  132,  Gil.  126,  holding 
question  whether  provocation  proved  is  sufficient  to  reduce  homicide  to  man- 
slaughter, is  for  jury. 

Cited  in  reference  notes  in  47  A.  S.  R.  67,  on  provocation  creating  state  of 
mind  making  homicide  manslaughter,  as  question  for  jury;  71  A.  6.  R.  570,  on 
question  for  jury  as  to  sufficiency  of  provocation  to  reduce  hcHnicide  to  man- 
slaughter. 
Suniciency   of  cooling  time. 

Cited  in  reference  notes  in  104  A.  S.  R.  451,  on  what  is  sufficient  cooling  time 
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within  law  of  homicide;  71  A.  S.  R.  570,  on  question  for  jury  as  to  cooling  time* 

Credibility  of  accused  as  a  witness. 

Cited  in  reference  note  in  53  A.  S.  R.  890,  on  credibility  of  defendant  in  crim- 
inal case. 
Welg:ht  of  evidence  as  question  of  fact. 

Cited  in  Lillie  v.  State,  72  Neb.  228,  100  N.  W.  316,  holding  that  weight  to  be 
given  such  evidence  as  is  properly  before  them  is  for  jury  to  determine. 
Right  to  instruction  defining  manslaughter. 

Cited  in  People  v.  Palmer,  96  Mich.  680,  65  N.  W.  994,  holding  that  where 
testimony  in  homicide  case  if  believed  would  warrant  verdict  of  manslaughter, 
court  should  define  that  offense  and  instruct  jury  accordingly;  State  v.  Ah  Mook, 
12  Nev.  369  (dissenting  opinion),  on  right  to  give  instruction  relating  to  volun- 
tary manslaughter  without  distinguishing  murder  from  manslaughter. 
Instruction  as  to  statement  by  accused. 

Cited  in  note  in  19  L.R.A.(N.S.)  827,  on  right  to  instruction  as  to  statutory 
statement  by  accused. 

Manslaughter  as  intentional  crime. 

Cited  in  State  v.  Greenleaf,  71  N.  H.  606,  54  Atl.  38,  to  point  that  crime  of 
manslaughter  may  be  intentionally  committed. 
Admissibility  of  self-serving  declarations  as  part  of  res  gestee. 

Cited  in  Eagon  v.  Eagon,  60  Kan.  697,  67  Pac.  942  (dissenting  opinion),  on 
right  to  exclude  self-serving  declarations  as  part  of  res  gestie  in  action  for  alien* 
ation  of  affections. 

81  AM.  DSO.  792,  COLUMBIA  BANK  T.  JACOBS,   10  MICH.  849. 
Validity  of  deed  absolute  to  operate  as  mortgage. 

Cited  in  Ross  v.  Duggan,  5  Colo.  85,  holding  deed  absolute  on  its  face,  but 
intended  as  mortgage  not  fraudulent  and  void  as  to  creditors;  McClure  v.  Smith, 
14  Colo.  297,  23  Pac.  786,  holding  deed  absolute,  to  operate  as  mortgage,  given 
in  good  faith  to  secure  actual  indebtedness,  not  constructively  fraudulent  as  to 
other  creditors. 

Cited  in  note  in  6  L.R.A.  (N.S.)  387,  on  effect  of  failure  to  record  defeasance  to 
deed  intended  for  mortgage  as  against  creditors  of  grantee. 
Attaching  creditor  as  a  "purchaser.'* 

Cited  in  Millar  v.  Babcock,  25  Mich.  137,  holding  that  no  one  holds  legal  posi- 
tion of  purchaser  within  registry  laws  under  attachment  levy  until  sheriff's  deed 
is  executed;  French  v.  De  Bow,  38  Mich.  708,  holding  that  mere  attachment  levy 
does  not  give  creditors  any  rights  analogous  to  those  of  bona  fide  purchaser. 
Object  of  recording  acts. 

Cited  in  note  in  13  L.R.A.  236,  on  primary  object  of  recording  acts. 

General  creditors  as  within  protection  of  recording  act. 

Cited  in  Vallely  v.  First  Nat.  Bank,  14  N.  D.  680,  116  A.  S.  R.  700,  6  L.R.A. 
(N.S.)  387,  106  N.  W.  127,  holding  that  general  creditors  are  not  within  protec- 
tion of  recording  act  relating  to  real  estate. 
Liability  of  mortgagee's  lntei:e8t  to  attachment. 

Cited  in  reference  note  in  92  A.  D.  615,  on  liability  of  interest  of  mortgagee 
in   lands  to  attachment. 

Am.  Dec.  Vol.  XI.-h31. 
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Priority  between  attachment  and  unrecorded  mortgage. 

Cited  in  Campbell  v.  Keys,  130  Mich.  127,  89  X.  W.  720,  holding  that  attach- 
ment levy  has  no  priority  over  unrecorded  mortgage. 

Cited  in  note  in  21  L.R.A.  37,  on  priority  by  record  to  purchaser  at  execution  or 
judicial  sale. 

lilffect  of  attachment  on  property  assigned  for  benefit  of  creditors. 

Cited  in  Palmer  v.  Mason,  42  Mich.  146,  3  N.  W.  945,  holding  assignment  fOT 
benefit  of  creditors  not  avoided  by  subsequent  attachment  before  assignment 
could  be  recorded. 

Record  as  notice. 

Cited  in  Burton  v.  Marts,  38  Mich.  761,  holding  record  is  not  notice  for  any 
purpose  not  declared  by  statute;  Smith  v.  Williams,  44  Mich.  240,  6  N.  W.  662, 
holding  that  conditions  under  which  neglect  to  record  deed  avoids  it  are  statu- 
tory  and  cannot  be  extended  by   judicial  construction. 

—  Record  of  execution  sale. 

Cited  in  Woods  v.  Love,  27  Mich.  308,  holding  sheriff's  certificate  of  execu- 
tion sale,  not  constructive  notice  to  prior  mortgagees,  though  regularly  filed  in 
registry  office;  Corey  v.  Smalley,  106  Mich.  267,  58  A.  S.  R.  474,  64  N.  W.  13, 
holding  that  under  statute  recorded  certificate  of  levy  is  constructive  notice  to 
subsequent  bona  fide  purchasers  for  value  whose  conveyance  is  recorded  prior  to 
sale. 

Distinguished  in  Atwood  v.  Bearss,  45  Mich.  469,  8  N.  W.  55,  holding  that 
putting  sheriff's  certificate  of  sale  on  execution  upon  record  is  constructive  no- 
tice to  subsequent  purchasers,  under  act  of  1875. 

81  AM.  DEC.  795,  TRUDO  T.  ANDERSON,  10  MICH.  857. 
Necessity  of  excepting  to  findings. 

Cited  in  Peabody  v.  McAvoy,  23  Mich.  526,  holding  that  court  will  not  review 
finding  of  law  not  excepted  to;  Peck  v.  City  Nat.  Bank,  51  Mich.  353,  47  A.  H. 
577,  16  N.  W.  681,  holding  that  error  may  be  assigned  upon  record  where  only 
question  is  whether  facts  support  judgment;  Morgan  v.  Botsford,  82  Mich.  153, 
46  N.  W.  230;  Nichols  v.  Weston  County,  13  Wyo.  1,  76  Pac  681,  1  A.  &  E. 
Ann.  Cas.  543;  Hubbard  v.  Garner,  115  Mich.  406,  69  A.  S.  R.  580,  73  N.  W.  390, 
holding  exceptions  to  findings  unnecessary  when  only  error  alleged  is  that  finding 
of  facts  does  not  support  judgment. 

Cited  in  reference  note  in  69  A.  S.  R.  583,  on  necessity  of  exceptions. 

Sufficiency  of  verdict. 

Cited  in  reference  note  in  62  A.  6.  R.  46,  on  sufficiency  of  verdicL 
Sufficiency  of  findings  of  facts. 

Cited  in  Thomas  v.  Sprage,  12  Mich.  120,  holding  that  finding  of  facts  by  cir- 
cuit judge  must  state  conclusions  of  fact;  Yelverton  v.  Steele,  40  Mich.  538, 
holding  that  finding  of  facts  should  state  conclusions  of  facts;  Downey  v.  An- 
drus,  43  Mich.  65,  4  N.  W.  628,  holding  that  finding  of  facts  must  determine 
what  is  proved. 

«  Right  of  court  to  supplement  findings. 

Cited  in  Briggs  v.  Parsons,  39  Mich.  400,  holfing  appellate  court  cannot  sup- 
ply positive  omissions  from  finding  of  fact,  by  inferences  and  presumptions. 
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Nature  of  finding  of  facts. 

Cited  in  Wilcox  v.  Eagle  Twp.  81  Mich.  271,  45  N.  W.  987;  Burk  v.  Webb,  32 
Mich.  173,— ^holding  that  finding  of  facts  is  to  be  considered  as  in  nature  of  spe* 
cial  verdict. 

Right  of  appellate  court  to  draw  inferences  from  findings. 

Cited  in  Parsons  v.  Clark,  59  Mich.  414,  26  N.  W.  656,  holding  that  appellate 
court  cannot  draw  any  inference  from  facts  found  by  circuit  court. 
Ilight  to  convert  inference  of  fact  into  matter  of  law. 

Cited  in  Hogelskamp  v.  Weeks,  37  Mich.  422,  holding  mere  inference  of  fact 
drawn  from  evidence  cannot  be  converted  into  matter  of  law  by  setting  it  up  as 
such  in  finding. 

How   advantage   is   to   be   taken   of   referee's   error    in   conclusions   of 
law. 

Cited  in  Amboy,  L.  ft  T.  B.  R.  Co.  v.  Byerly,  13  Mich.  439,  holding  error  in  con- 
clusions of  law  in  referee's  report  can  only  be  taken  advantage  of  by  excepting 
to  report. 
Office  of  .case  made. 

Cited  in  Earle  v.  Westchester  F.  Ins.  Co.  29  Mich.  414,  holding  case  nmde  can- 
not be  made  available  to  secure  review  of  questions  of  fact 
Scope  of  agent^s  authority. 

Cited  in  Baldwin  v.  Tucker,  112  Ky.  282,  57  L.R.A.  451,  65  S.  W.  841,  holding 
that  selling  agent  has  no  authority  to  accept  note  to  himself  for  price  of  prop- 
erty; Ryan  v.  Stowell,  31  Neb.  121,  47  N.  W.  637,  holding  that  agent  with  au- 
thority to  sell  goods  cannot  mortgage  them;  Fitzhugh  v.  Franco-Texas  Land  Co. 
81  Tex.  306,  16  S.  W.  1078,  holding  that  power  to  sell  does  not  authorize  agent 
to  barter  property;  Morton  v.  Morris,  27  Tex.  Civ.  App.  262,  66  S.  W.  04,  hold- 
ing that  power  to  sell  on  such  terms  as  agent  deems  best  does  not  authorize 
him  to  convey  in  settlement  of  claims  or  debts;  Roberts  v.  Francis,  123  Wis.  78, 
100  N.  W.  1076,  holding  that  agents  authority  to  sell  does  not  authorize  him  to 
trade. 

Cited  in  reference  note  in  84  A.  D.  614,  on  right  of  agent  to  exchange  proper- 
ty  under  power   to   sell. 

Cited  in  notes  in  14  L.R.A.  235,  on  agent's  power  to  pledge  principal's  prop- 
erty for  his  own  debt;  10  L.R.A.(N.S.)  1118,  on  power  to  sell  personal  proper- 
ty in  agent's  possession  as  implying  power  to  exchange;  59  A.  S.  R.  639,  on 
contracts  of  agent  which  cannot  be  ratified. 

—  Power  to  ratify  his  own  acts. 

Cited  in  Fay  v.  Slaughter,  194  111.  167,  88  A.  S.  R.  148,  56  L.R.A.  564,  62  N. 
E.  592,  'holding  that  agent  cannot  ratify  his  own  unauthorized  acts  so  as  to 
bind  principal;  Britt  v.  Gordon,  132  Iowa,  431,  108  N.  W.  319,  11  A.  &  E.  Ann. 
Cas.  407,  holding  that  agent  or  attorney  has  no  power  to  ratify  bis  own  unau- 
thorized acts;  Bullard  v.  De  GroflT,  59  Neb.  783,  82  N.  W.  4,  to  point  that  agent 
cannot  ratify  act  done  by  himself  or  his  servant  beyond  scope  of  agency  so  as 
to  bind  principal 

I^iability  of  principal  for  agent^s  unauthorized  acts. 

Cited  in  Saginaw,  T.  &  H.  R.  Co.  v.  Chappell,  56  Mich.  190,  22  N.  W.  278, 
holding  principal  not  bound  by  act  of  special  agent  done  in  disregard  of  in- 
structions: Bond  v.  Pontiac,  O.  &  P.  A.  R.  Co.  62  Mich.  643,  4  A,  S.  R.  885,  29 
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N.  W.  482,  holding  that  no  one  hu  right  to  rely  on  agent's  statements  concern- 
ing his  own  authority. 

Authority  of  bailee  to  sell. 

Cited  in  Nichols  v.  Monjeau,  132  Mich.  582,  94  N.  W.  6,  holding  that  bailee  of 
property  has  no  apparent  authority  to  sell  and  divest  owner  of  his  property. 
liiability  of  partner  for  tort  of  copartner. 

Cited  in  Sunlin  v.  Skutt,  133  Mich.  208,  94  N.  W.  733,  holding  innocent  part- 
ner liable  for  use  of  property  unlawfully  taken  by  co-partner  and  used  in  part- 
nership business. 

Demand  as  prerequisite  to  action  — Of  replevin. 

Cited  in  Taylor  v.  Welsh,  138  111.  App.  190;  Shoemaker  v.  Simpson,  16  Kan. 
43;  LeRoy  v.  East  Saginaw  City  R.  Co.  18  Mich.  233,  100  A.  D.  162;  Adams  v. 
Wood,  51  Mich.  411,  16  N.  W.  788;  K^h  v.  Lyon,  82  Mich.  513,  46  N.  W.  779; 
Surles  V.  Sweeney,  11  Or.  21,  4  Pac.  469;  Schwamb  Lumber  Co.  v.  Schaar,  94 
111.  App.  544, — holding  demand  in  replevin  unnecessary  where  possession  of  one 
in  property  is  wrongful ;  Ballou  v.  O'Brien,  20  Mich.  304,  holding  demand  unneces- 
sary where  one's  property  has  been  disposed  of  without  authority  by  person 
having  it  in  charge;  Whitney  v.  McConnell,  29  Mich.  12,  holding  that  vendor 
of  piano,  under  conditional  sale,  may  without  previous  demand,  replevy  same 
from  vendee's  pawnee;  Campbell  v.  Quackenbush,  33  Mich.  287,  holding  that  re- 
plevin cannot  be  maintained  against  one  not  imlawfully  in  possession  of  proper- 
ty, without  demand;  Hopkins  v.  Bishop,  91  Mich.  328,  30  A.  S.  R.  480,  51  N. 
W.  902,  holding  that  owner  may  replevy  without  demand  where  his  property  is 
taken  on  execution  against  third  person  having  possession;  Whitman  Gold  k  S. 
Min.  Co.  V.  Tritle,  4  Nev.  494;  Rosum  v.  Hodges,  1  S.  D.  308,  9  L.R.A.  817,  47 
N.  W.  140, — holding  true  owner  without  previous  demand  may  maintain  action 
to  recover  property  taken  tortiously  and  sold  to  innocent  purchaser. 

Cited  in  reference  notes  in  92  A.  D.  85;  100  A.  D.  165, — as  to  when  demand  is 
necessary  in  replevin. 

Cited  in  note  in  3  A.  S.  R.  195,  on  demand  as  prerequisite  to  maintenance  of 
replevin. 
—  Of  trover. 

Cited  in  Velsian  v.  Lewis,  15  Or.  539,  3  A.  S.  R.  184,  16  Pac.  631,  holding 
previous  demand  unnecessary  to  maintain  trover  where  property  purchased 
from  one  without  title  and  without  owner's  consent. 

Distinguished  in  Rodgers  v.  Brittain,  39  Mich.  477,  holding  that  trover  will 
not  lie  without  demand  for  goods  held  by  bona  fide  purchaser  under  sale  made 
in  apparent  conformity  to  genuine  chattel   mortgage. 
When   replevin   is  maintainable. 

Cited  in  Parish  v.  Morey,  40  Mich.  417,  holding  that  replevin  lies  to  recover 
from  bona  fide  purchaser  property  taken  by  latter's  vendor  without  owner's  con- 
sent or  authority. 

Cited  in  reference  notes  in  97  A.  D.  287,  as  to  when  replevin  is  maintainable; 
84  A.  D.  373,  as  to  when  replevin  lies  and  what  title  is  n'^cessary  to  maintain 
it;  30  A.  S.  R.  484,  as  to  when  replevin  will  lie  against  officer:  89  A.  D.  361, 
on  owner's  right  to  replevin  bailed   property   sold   by  bailee. 

Cited  in  note  in  3  A.  S.  R.  205,  on  remedies  of  owner  of  property  wrongfully 
sold  by  another. 


Digitized  by  VjOOQIC 


485  NOTES  ON  AMERICAN  DECISIONS.  [796 

1^'lien  bona  lide  purchaser  Is  liable  for  conversion. 

Cited  in  Dee  ▼.  Hyland,  3  Utah,  308,  3  Pac.  388,  holding  bona  fide  purchaser 
of  property  from  one  wrongfully  in  possession  liable  to  action  for  unlawful 
conversion. 

Refusal  to  surrender  property  as  oonirersion. 

Cited  in  Walley  y.  Deseret  Nat.  Bank,  14  Utah,  305,  47  Pac.  147,  holding  that 
refusal  to  surrender  possession  of  property,  is  not,  of  itself,  conversion. 
Title  acquired  by  purchaser  of  personalty. 

Cited  in  Tuttle  v.  Campbell,  74  Mich.  652,  16  A.  S.  R.  652,  42  N.  W.  384,  to 
point  that  seller  of  personal  property  can  convey  no  greater  title  than  he  has, 
and  it  makes  no  difference  that  purchaser  without  knowledge  of  other's  inter- 
ests. 

Validity  of  voluntary  conveyance  under  executor's  power  to  sell  and  con- 
vey. 

Cited  in  Arlington  State  Bank  v.  Paulsen,  57  Neb.  717,  78  N.  W.  303,  holding 
conveyance  by  executors  to  heir  upon  consideration  that  she  mortgage  property 
to  secure  money  for  executors'  use  and  reconvey,  not  valid  execution  of  power 
to  ''sell  and  convey.** 
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